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EXECUTIVE SUMMARY 
 
A 16 year-old is shot in the leg while brandishing a water gun that 

resembled an assault weapon.  Police shoot a boy waving a toy gun while 

riding a bicycle.  These are two of many instances in New York City (NYC) 

where toy guns have been mistaken for real guns—with tragic 

consequences.  Toy gun legislation has been on the books in NYC since 

1955, New York State since 1970, and nationwide since 1988.  Yet a City 

Council investigation reveals that nearly 20% of toy stores investigated 

are still selling illegal toy guns.  Toy guns present obvious dangers that 

have long demonstrated a need for additional regulation including a total 

ban on the sale of toy guns. 

 

Over a four-year span, more than 1,400 crimes involving toy or replica 

guns were committed in New York City.1  In fact, the New York Police 

Department (NYPD) reported that since 1998, toy guns have resulted in 

at least 12 cases where police officers have fired at someone whose toy 

gun they mistook for an actual firearm; many of these incidents resulted 

in death.2  

 

Recent examples include: 

• January 2003: a 17 year-old in Manhattan put a BB gun to the 

head of an undercover detective dressed as a deliveryman.  Police 

fatally shot him.3  

• August 2002: a Brooklyn man holding a toy gun was shot and 

killed by police.4 

                                                 
1United States Bureau of Justice Statistics, “Toy Guns: Involvement in Crime and 
Encounters with Police” June, 1990 NCJ 124543. 
2Testimony of the NYPD. New York City Council Hearing Transcript of the Minutes of 
the Committee of Consumer Affairs, 6 February 2003, pp.20, 15. 
3 Lowe, Herbert. “Push for Tougher Toy-Gun Ban; Bill would amend existing city law” 
Newsday. 6 January 2003, A13. 
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• April 2000: two Brooklyn teenagers used toy guns wrapped in 

black tape to attempt robbery.  Two undercover officers shot and 

killed them.5 

 

In 1999, the New York City Council expanded and amended the 1955 law 

requiring that toy guns be colored white, bright red, bright orange, bright 

yellow, bright green, bright blue, bright pink or bright purple, or 

constructed entirely of transparent or translucent materials.6  In 

addition, the toy gun cannot have a laser pointer, its barrel must be 

closed and the toy gun itself must be stamped with the name or brand of 

the manufacturer.7    

 

In an effort to end the needless injuries and deaths related to toy guns, 

Council Members introduced a bill to ban the sale of all toy guns in 

January 2003 (Intro. No. 298).  The bill would make it a misdemeanor for 

merchants to sell any kind of toy gun in NYC.  The Department of 

Consumer Affairs (DCA), the New York City Police Department, and 100 

Blacks in Law Enforcement expressed support for the intent and purpose 

of the bill.8  If passed, Intro No. 298 would be the first legislation of its 

kind nationwide.  Nevertheless, it appears that the current Federal law 

could pre-empt this legislation. 

 

A November 2000 City Council investigation found that investigators 

were able to purchase illegal toy guns at seven of the 64 stores they 

surveyed.  DCA subsequently inspected and issued violations to each of 

these stores.  In November of 2003, the City Council Investigation 

                                                                                                                                                 
4 Office of New York State Attorney General Eliot Spitzer Press Release, “Nation’s Largest 
Retailer Sued Over Toy Gun Sales” 10 April 2003. 
5 Cheng, Mae. “Police: It Was a Botched Holdup.” Newsday. 2 April 2000, A4. 
6 NYC Administrative Code §10-131(g). 
7 Id. 
8 Infra note 3. 
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Division (CID) sought to determine if stores in NYC continue to sell toy 

guns that fail to comply with the City’s Administrative Code.  CID 

randomly visited 47 of the 260 (18%) stores that sell toys listed in 

Yahoo!’s Yellow Pages.  In addition, investigators re-visited six of the 

seven stores where City Council found illegal toy guns in 2000.  (The 

seventh store no longer exists.)   CID found: 

 

• 10 stores out of the 53 stores surveyed (19%) sold illegal toy 
guns. 

 
• Three out of the six stores from the Council’s 2000 

investigation (50%) were still selling illegal toy guns. 
 

• In the 10 noncompliant stores, investigators found 13 brands 
of illegal toy guns.  

 
o 5 illegal toy guns were found in Brooklyn. 
o 4 illegal toy guns were found in the Bronx. 
o 3 illegal toy guns were found in Manhattan. 
o 1 illegal toy gun was found in Queens. 
o 0 illegal toy guns were found in Staten Island. 
 

• Toy guns are inexpensive and easily accessible. 
 

o Nine out of the 10 stores (90%) sold toy guns for 
under $12. 

• In those stores, the average price of an illegal 
toy guns was $6.18. 

• The cheapest model was $1. 
 
o One out of the 10 stores (10%) sold two models of toy 

guns that cost more than $12. 
 

 
 In an effort to ensure that NYC is free from the violent dangers of toy 

guns, the City Council has developed the following recommendations: 

• Pass legislation to increase the fines and penalties for the sale 

of illegal toy guns. 
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• Pass legislation banning the sale of all toy guns in NYC — 

although this may be pre-empted by Federal law. 

 

• Pass legislation to hold manufacturers and retailers liable for 

injuries or death caused by illegal toy guns. 

 

• Call upon the Mayor and the Department of Consumer Affairs 

to enact a strong campaign against illegal toy guns, including 

outreach to toy stores. 

 

• Pass a resolution supporting a U.S. House of Representatives 

bill that bans toys that resemble real handguns in size, shape, 

or overall appearance.9 

 

• Pass a resolution urging the United States Congress to 

legislate further studies involving the incidence of crimes, 

injuries or deaths involving toy guns. 

 

• Pass a resolution urging the United States Congress to allow 

municipalities to ban toy guns. 

 

 
9 H.R. 211 (7 January 2003). 
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BACKGROUND 

In August 1987, a man held a realistic-looking toy gun on KNBC-TV (Los 

Angeles) reporter David Horowitz during a live newscast and threatened 

to kill Horowitz if he didn’t read a statement about “space creatures and 

the CIA.”1 Since this incident that first brought light to the dangers of toy 

guns, there have been many documented incidents when people have 

lost their lives because they brandished a toy gun either for fun or in the 

commission of a crime. 

 

In New York City (NYC), several toy gun-related incidents have resulted 

in death.  In 1999, New York Police Department (NYPD) officers shot 

Michael Jones, a 16-year-old boy holding a toy water gun.2  In April of 

2000, two undercover officers shot and killed two Brooklyn teenagers 

who wielded toy guns wrapped in black tape during an attempted 

robbery.3  In January of 2003, police fatally shot a 17 year-old in 

Manhattan after he put a BB gun to the head of an undercover detective 

dressed as a deliveryman.4   

 

In 1990, the U.S. Bureau of Justice Statistics (BJS) reported that 31,650 

toy guns were seized during crime-related incidents across the nation 

between January 1985 and September 1989.5  According to New York 

State (NYS) Attorney General Eliot Spitzer’s office, five people in NYS have 

been killed by police officers who mistook toy guns for actual guns since 

                                                 
1 United States Bureau of Justice Statistics, “Toy Guns: Involvement in Crime and 
Encounters with Police” June, 1990 NCJ 124543. 
2 Herszenhorn, David. “Panel Backs Tougher Laws on Toy Guns.” The New York Times. 
14 September 1999, B3. 
3 Cheng, Mae. “Police: It Was a Botched Holdup.” Newsday. 2 April 2000, A4. 
4 Lowe, Herbert. “Push for Tougher Toy-Gun Ban; Bill would amend existing city law” 
Newsday. 6 January 2003, A13. 
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1997.6  In NYC, the most recent statistics available indicate that 1,400 

crimes have been committed using toy or replica guns.7  Since 1998, 

there have been 12 cases in NYC where officers had fired at someone 

holding a toy gun that had been mistaken for an actual firearm.8   

 

Legislation  

The 1988 “Federal Toy Gun Law” prohibits manufacturers from selling 

imitation firearms unless there is a blaze orange plug in the barrel or a 

marking designated by the Secretary of Commerce.9  Federal legislation 

pending in the U.S. House of Representatives would require the 

Consumer Product Safety Commission to ban toys that resemble real 

handguns in size, shape, or overall appearance.10 

 

In addition to Federal Law, NYS Law requires that toy guns must not be 

colored black, blue, silver, or aluminum, must have a non-removable 1” 

orange stripe around the barrel and must have a closed barrel 1” in 

diameter.11  The law fines toy gun manufacturers with a penalty of not 

more than $1,000 for each violation.12 

 

Since 1955, NYC has banned the sale, possession or use of any toy or 

imitation gun that resembles an actual firearm unless it has a closed 

barrel and is not black, blue, silver or aluminum.13 The law went 

                                                 
6 Office of New York State Attorney General Eliot Spitzer Press Release, “Nation’s Largest 
Retailer Sued Over Toy Gun Sales” 10 April 2003.. 
7 Infra note 1. 
8Id at pp.38. 
9 The Secretary of Commerce may provide for an alternative marking or device for any 
toy gun not capable of being marked with the orange plug.  The Secretary of Commerce 
may also make adjustments and changes in the marking system.  15 USCA §5001 
(2003). 
10 H.R. 211 (7 January 2003). 
11 NY Gen Bus Law §873 (2003). 
12 Id. 
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unchallenged until 1994, when the City sought to permanently forbid 

merchants located near City Hall from selling toy guns.  The merchants 

asserted that NYC could not enforce its toy gun law because the Federal 

Toy Gun Law preempted it.  However, in 1996, the New York Court of 

Appeals upheld the validity of the City’s Public Safety Law and ruled that 

the 1988 Federal Toy Gun Law did not preempt the City law, because it 

is not impossible to comply with both.14  

 

In 1994, the New York City Council adopted two Resolutions pertaining 

to the sale of toy guns.  Resolution 705 honored the Toys “R” Us chain of 

toy stores for its decision to discontinue the sale of particularly realistic-

looking toy guns.15  Resolution 702 called upon the NYC Board of 

Education to teach young persons about the dangers posed by playing 

with toy guns.16  In 1999, the Council expanded and amended the 1955 

law.  Currently, New York City’s toy gun law states that: 

 
It shall be unlawful for any person to sell or offer for sell, possess or use or 

attempt to use or give away, any toy or imitation firearm which substantially 
duplicates or can reasonable be perceived to be an actual firearm unless: 

(a) the entire exterior surface of such toy or imitation firearm is colored white, bright 
red, bright orange, bright yellow, bright green, bright blue, bright pink or 
bright purple, either singly or as the predominant color in combination with other 
colors in any pattern; or 

(b) such toy or imitation firearm is constructed entirely of transparent or 
translucent materials which permits unmistakable observation of the imitation or 
toy firearm's complete contents; and 

(c) the barrel of such toy or imitation firearm, other than the barrel of any such toy or 
imitation firearm that is a water gun, is closed with the same material of which the 
toy or imitation firearm is made for a distance of not less than one-half inch from the 
front end of said barrel, and; 

                                                 
14 City of New York, Respondent, v. Job-Lot Pushcart et al., Defendants, and JA-RU, 
Appellant. 88 N.Y.2d 163, 666 N.E.2d 537, 643 N.Y.S. 2d 944 (1996). 
15 New York City Council Resolution No. 705, 23 November 1994. 
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(d) such toy or imitation firearm has legibly stamped thereon, the name of the 
manufacturer or some trade name, mark or brand by which the manufacturer can 
be readily identified; and 

(e) such toy or imitation or firearm does not have attached thereto a laser 
pointer…”17 

 

Violators of the legislation are subject to fines of up to $1,000 and/or 
sentences of up to one year in jail.18 

 

In January of 2003, Council Members introduced Intro. No. 298, a bill to 

ban the sale of all toy guns.  In an effort to end the violence related to toy 

guns, the bill would make it a misdemeanor for merchants to sell any 

kind of toy gun in NYC.  The Department of Consumer Affairs (DCA), the 

NYPD, and 100 Blacks in Law Enforcement have expressed support for 

the intent and purpose of the bill.19  If passed, Intro No. 298 would be 

the first legislation of its kind nationwide.  However, it appears from 

initial analysis that the current Federal law may pre-empt this 

legislation. 

   

Other jurisdictions are also making legislative strides on the issue.  In 

the State of California toy guns can only be bright orange or bright green, 

or both.20 The city of Baltimore, Maryland recently passed a law making 

the sale of a BB gun to a minor a misdemeanor.21  In Chicago, a bill has 

been introduced that would ban toy-pellet guns and in Carrollton, Texas, 

the public use of replica guns is illegal.22  

 

                                                 
17 NYC Administrative Code §10-131(g) (emphasis added).  
18 Id.  
19 New York City Council Hearing Transcript of the Minutes of the Committee of 
Consumer Affairs, 6 February 2003, pp.20, 15. 
20 2003 Cal ALS 246; 2003 Cal AB 1455; Stats 2003 ch 246. 
21 Supra. 
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22 Christian Science Monitor, “New York’s Latest Crime-Buster: Muzzling Toy Guns”, 2 
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Studies 
The Federal Toy Gun Law mandated that the United States Bureau of 

Justice Statistics (BJS) document the number of crimes committed by 

people using imitation guns, as well as the number of confrontations 

with people who had imitation guns that were perceived to be real.23   

 

The report identified several problems with the current federal legislation.  

Officers interviewed by BJS reported that many people with real 

handguns have the front slight ramp colored orange to aid in aiming 

their weapon.24  Because Federal law mandates that toy guns be marked 

in orange, this could be a confusing element to an officer.  According to 

the Police Executive Research Forum, a collaborator of the BJS report, 

police department reporting systems are typically not coded to identify 

the involvement of imitation or toy guns in crimes.25  Additionally, the 

Department of Health and Human Services Centers for Disease Control 

and Prevention’s (CDC) National Violent Death Reporting System 

(NVDRS) – being designed to collect information on all violent deaths, 

including those involving toy guns – was not yet operational as of 

September 30, 2003.26 

 

Others have found criminals sometimes disguise their weapons by 

making them look like toys, such as painting them a bright color, in an 

attempt to fool the observer into thinking there is no danger.27  There 

                                                 
23 Infra note 9. 
24 Infra note 1 at ix. 
25 Letter to The Honorable Edoplhus Town (U.S. House of Representatives) from the 
United States General Accounting Office (GAO). Dated September 30, 2003. available at 
http://www.gao.gov/new.items/d031135r.pdf. 
26 Id. 
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27Testimony of Inspector Steven Silks, Commanding Officer of the Firearms and Tactic 
Section of the New York City Police Department. New York City Council Hearing 
Transcript of the Minutes of the Committee of Consumer Affairs, 6 February 2003 
(pp.15). 

http://www.gao.gov/new.items/d031135r.pdf
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have also been cases where small children have confused actual firearms 

for toy guns and accidentally harmed themselves or others.28  In fact, an 

Emory University study found that half of 8- to 12-year-old boys couldn’t 

differentiate between a toy gun and an actual firearm.29 

 

Enforcement and Campaigns  
 

There have been many efforts to mitigate the use and sale of toy guns, 

from organizing trade-ins of children’s toy guns for educational toys and 

materials, to lawsuits and fines against large toy retailers. 

 

In November 2000, City Council investigators were sent to visit shopping 

strips in all boroughs except Staten Island to determine if it were 

possible to purchase toy guns that resembled actual firearms.  

Investigators visited 64 stores and purchased eight illegal toy guns at 

seven stores.  The Council requested that the appropriate agencies 

develop a policy to enforce criminal prohibitions against offenders, 

conduct year-round investigations to enforce the current toy gun law — 

especially during the holiday season — and recommended that those 

agencies investigate the stores that Council staff had visited. DCA 

inspectors also found the seven stores to be selling illegal toy guns, and 

issued violations to each of the stores. 

 

Toy guns were an important issue for the late Council Member James 

Davis, who founded the non-profit organization “LOVE YOURSELF” Stop 

the Violence to combat youth violence.  In 1994, he helped persuade 

                                                 
28 Supra. 
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29 Jackman, G.A. et all, Seeing is Believing:  What do Boys do When They Find a Real 
Gun? Pediatrics 107(6) June 2001, pp. 1247-1250. 
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Toys “R” Us to stop selling toy guns that could be mistaken for real 

guns.30 

 

                                                 
30“Our Founder: James E. Davis.” “LOVE YOURSELF” Stop the Violence.  
http://www.jedavis-stopviolence.org/meta2.html.  Last accessed 10 December 
2003. 
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METHODOLOGY 
From October 24, 2003 to November 14, 2003 investigators from the New 

York City Council Investigation Division (CID) visited stores that sell toys.  

CID randomly chose 47 of the 260 (18%) stores listed in Yahoo!’s Yellow 

Pages.  In addition, investigators re-visited six of the seven stores where 

City Council staff found illegal toy guns in 2000.  (The seventh store no 

longer exists.)   Therefore, investigators visited a total of 53 stores, of 

which 10 were in Brooklyn, 10 were in the Bronx, seven were in 

Manhattan, 10 in Staten Island and 16 were in Queens. 

 

Investigators visited each store during normal business hours (9 a.m. – 5 

p.m.).  Investigators searched for toy guns and then purchased a toy gun 

if they believed it violated the guidelines set in Section 10-131(g) of the 

City’s Administrative Code.  Investigators were asked to record the name 

of the toy gun manufacturer as well as the cost of the toy. 
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FINDINGS 
The following results are based on the 53 stores that were visited by 
investigators. 
 

• 10 stores out of the 53 stores (19%) surveyed sold illegal toy 
guns. 

 
• Three out of the six stores (50%) that CID re-visited from the 

Council’s 2000 investigation still sold illegal toy guns. 
 

• In the 10 noncompliant stores, investigators found 13 brands 
of illegal toy guns.  

 
o 5 illegal toy guns were found in Brooklyn. 
o 4 illegal toy guns were found in the Bronx. 
o 3 illegal toy guns were found in Manhattan. 
o 1 illegal toy gun was found in Queens. 
o 0 illegal toy guns were found in Staten Island. 

 
 
 

 

PERCENTAGE OF ILLEGAL TOY GUNS FOUND PER 
BOROUGH

BROOKLYN
38%

BRONX
31%

MANHATTAN
23%

STATEN ISLAND
0%

QUEENS
8%
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Costs: 
 

• Nine out of the 10 stores (90%) sold toy guns for under $12. 
o In those stores, the average price of an illegal toy 

guns was $6.18. 
o The cheapest model was $1. 
 

• One out of the 10 stores (10%) sold two models of toy guns 
that cost more than $12. 

o One model cost $225 and included a suede children’s 
cowboy costume. 

o One model cost $60. 
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CONCLUSION 
• Enforcement of the City’s toy gun law needs to be strengthened 

because investigators were able to purchase illegal toy guns at 50% 

of the stores to which DCA issued violations in 2001. No stores 

should be selling illegal toy guns, but it is particularly disturbing 

that store owners are repeat offenders, continuing to sell illegal toy 

guns after they have already been fined. 

 

• Illegal toy guns in New York City are cheap and easily accessible.  

Based on CID’s findings, New Yorkers can purchase illegal toy 

guns for as little as $1.  

 

• Since the 1990 BJS report, little data exists on the incidence of 

crimes, injuries or deaths involving toy guns and BJS has no 

current plans to undertake a follow-up to their study. 31    

 

• Several barriers constrain further analysis of issues relating to toy 

guns, including the fact that not all police reporting systems track 

incidents involving toy guns, as well as that the National Violent 

Death Reporting System, (NVDRS) designed to collect information 

on deaths involving toy guns, is inoperative.  
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RECOMMENDATIONS 
• Pass legislation to increase the fines and penalties for the sale 

of illegal toy guns. 

Currently, DCA and any other agency designated by the Mayor 

have the power to impose civil penalties of no more than $1,000 

per violation.  Violators are guilty of a misdemeanor and are 

subject to fines and/or imprisoned for up to one year.  Amending 

section 10-131(g) of the City’s Administrative Code to increase the 

penalties and fines for violators may help end the sale of illegal toy 

guns.  

 

• Pass legislation banning the sale of all toy guns in NYC. 

City Council Intro No. 298 would ban the sale of toy guns in NYC.  

In an effort to end the violence related to toy guns, the bill would 

make it a misdemeanor for merchants to sell any kind of toy gun in 

NYC.  However, it appears from initial analysis that the current 

Federal law may pre-empt this legislation. 

  

• Pass legislation to hold manufacturers and retailers liable for 

injuries or death cased by illegal toy guns. 

An individual injured by another with an illegal toy gun should 

have a civil cause of action against a toy gun manufacturer and/or 

the merchant who sold the toy gun.   

 

• Call upon the Mayor and the Department of Consumer Affairs 

to enact a strong campaign against illegal toy guns. 

The Mayor should penalize stores where CID found illegal toy guns 

sold, especially to stores issued violations in 2001.  There should 
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be routine, in-depth inspections of stores that sell toys.  In 

addition, DCA should increase education and outreach about the 

dangers of toy guns. 

 

• Pass a resolution supporting a U.S. House of Representatives 

bill that bans certain toy guns. 

H.R. 211 would require nationally that the Consumer Product 

Safety Commission ban toys that resemble real handguns in size, 

shape, or overall appearance.32 

 

• Pass a resolution urging the United States Congress to 

legislate further studies involving the incidence of crimes, 

injuries or deaths involving toy guns. 

Such initiatives may include requiring police department reporting 

systems to identify the involvement of imitation or toy guns in 

crimes, or completing and instituting CDC’s National Violent Death 

Reporting System (NVDRS). 

 

• Pass a resolution urging the United States Congress to allow 

municipalities to ban toy guns.  

The Federal government should amend the Federal Toy Gun Law to 

allow state or local laws to ban toy guns.  This change would allow 

municipalities such as NYC to pass laws to prevent violence and 

accidental deaths involving toy guns.  

 
32 Infra note 25. 
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