DEPARTMENT OF HEALTH AND MENTAL HYGIENE
BOARD OF HEALTH

NOTICE OF ADOPTION OF AN AMENDMENT (881.53) TO
ARTICLE 81 OF THE NEW YORK CITY HEALTH CODE

In compliance with § 1043(b) of the New York City Charter (the “Charter”) and pursuant to the authority
granted to the Board of Health by § 558 of said Charter, a notice of intention to amend Article 81 of the
New York City Health Code (the “Health Code™) was published in the City Record on June 19, 2012 and
a public hearing was held on July 24, 2012. Approximately 32,000 written and oral comments were
received in support of the proposal and approximately 6,000 comments were received in opposition to it.
Two changes were made to the proposal. At its meeting on September 13, 2012 the Board adopted the
following resolution.

Statutory Authority

This amendment to the Health Code is promulgated pursuant to §§ 556, 558 and 1043 of the Charter.
Sections 558(b) and (c) of the Charter, and pursuant to the Department’s historic power to regulate
restaurants and food safety in New York City.

e Section 556 of the Charter provides the Department of Health and Mental Hygiene
(“Department”) with jurisdiction to regulate all matters affecting health in the City of New York.

0 Section 556(c)(2) empowers the Department to supervise the control of chronic disease;
0 Section 556(c)(9) empowers the Department to supervise and regulate the food supply.

e Section 558(b) and (c) of the Charter empower the Board of Health to amend the Health Code
and to include in it all matters to which the Department’s authority extends.

e Section 1043 of the Charter grants the Department rulemaking powers.

Statement of Basis and Purpose

Background of the amendment

The Charter provides the Department with broad jurisdiction to protect and promote the health of all New
Yorkers. Regulation of food service establishments (“FSEs”) is a core public health function. The
Department enforces provisions of the Health Code, the State Sanitary Code, Public Health Law and other
applicable laws relating to food served directly to consumers throughout New York City. This includes
regulation of food that is commercially prepared and sold by FSEs. The Department issues permits to and
inspects all New York City FSEs, as defined in 881.03(s) and (aa) of the Health Code in an attempt to
ensure safe and healthy dining options.

FSEs are an important source of food and beverages for New York City residents. An estimated one third
of daily caloric intake comes from foods purchased and prepared outside of the home, and this proportion
is increasing.! By eating out more, people are more likely to be exposed to oversized beverages sold at
restaurants.”*



Obesity is epidemic among New Yorkers and the consequences are devastating

More than half of New York City adults (58%) are now overweight or obese* and more than 20% of the
City’s public school children (K-8) are obese.® Obesity is a risk factor for heart disease, cancer and
diabetes.® Adults who are obese are almost twice as likely to develop diabetes as those who are
overweight and almost three times as likely as those who are at a healthy weight.” Childhood obesity
leads to serious health consequences, including cardiovascular disease and increased mortality.® As a
result of obesity, today’s children may have a shorter life expectancy than their parents.’

Sugary drinks are a leading driver of the obesity epidemic and are associated with dangerous chronic
diseases

Americans consume 200-300 more calories daily than 30 years ago, with the largest single increase due to
sugary drinks.™ Sugary drinks are also the largest source of added sugar in the average American’s diet,
comprising nearly 43% of added sugar intake.'* A 20 ounce sugary drink can contain the equivalent of 16
packets of sugar. These drinks are associated with long-term weight gain among both adults and
youth."***'*1> With every additional sugary beverage a child drinks daily, his/her odds of becoming obese
increase by 60%." In addition, high consumption of sugary drinks is linked to an increased risk of heart
disease and diabetes.'”*®*° These drinks are the primary source of added sugars (sugars and syrups that
are added to foods or beverages when they are processed or prepared) in children’s diets.” Sugar intake
has also been linked to heart disease risk factors in adolescents.”

New Yorkers are consuming excessive quantities of sugary drinks

Sugary drink consumption among New York City residents is alarming. More than 30% of adult New
Yorkers report drinking one or more sugary drink per day.? These rates are much higher in minority and
low-income communities. Many residents in low-income neighborhoods report drinking 4 or more sugary
drinks daily.® New York City youth are also consuming these drinks in large quantities: in 2009, 44% of
NYC children aged 6 to 12 years consumed more than 1 sugary drink per day,** and 26% of public high
school students consumed 2 or more sugary drinks per day in the last week.?

Portion sizes are increasing — and bigger portions lead to greater consumption of sugary drinks

The trend toward larger portion sizes has occurred in parallel with increases in the prevalence of obesity
and people being overweight.?® Serving sizes of manufacturer-packaged carbonated soft drinks have
exploded — the original Coca-Cola bottle size was 6.5 fluid ounces, which is significantly smaller than the
vast majority of sizes for sale today.”” Fountain drink portions at restaurants are also growing - beverage
portion sizes at McDonald’s have increased 457% since 1955, from 7 fluid ounces to 32 fluid ounces.?*?*
Some restaurants in New York City offer individual drink sizes up to 64 fluid ounces. A sugary drink of
this size contains 780 calories and 54 teaspoons of sugar, and no nutrients.

Larger portions lead to increased consumption and calorie intake.***** When people are given larger
portions they unknowingly consume more and do not experience an increased sense of satiety. In one
study, people eating soup from self-refilling bowls ate 73% more, without perceiving that they had eaten
more or feeling more full.* The same holds true with beverages. When served more fluid ounces of a
beverage, people drink more without decreasing the amount of food they eat or experiencing a difference
in “fullness” or thirst.>*

Overview of the Amendment
The purpose of the amendment is to address the obesity epidemic among the City’s residents by limiting

the maximum size of sugary beverages sold or provided in FSEs. Article 81 of the Health Code concerns
food preparation and food establishments. The amendment adds a new section 81.53 that prohibits these



establishments from selling or providing sugary beverages in large cups or containers. It also prohibits
establishments from selling or providing large self-service cups or containers.

The amendment takes effect 6 months after it is adopted. It establishes a fine of $200 for each occasion
that it is violated. By addressing the increasing size of sugary drinks and reacquainting New Yorkers with
more appropriate portion sizes, the City is taking an important step in reducing sugary drink consumption
and combating obesity and its resulting morbidity and mortality.

Specifically, the amendment:

e Sets a maximum size for sugary drinks: Sugary drinks may not be sold or provided in cups or
containers that can contain more than 16 fluid ounces.

e Sets a maximum size for self-service cups: Food service establishments may not sell or provide
self-service cups that can contain more than 16 fluid ounces.

e Sets a fine for violations: No more than two hundred dollars for each violation as described in the
proposed rule.

Response to Comments

No changes have been made to the amendment in response to comments the Department received. The
language in subdivisions (b) and (c), however, has been modified to clarify that the limitation extends to
any cup or container used for a sugary drink or provided for a self-service drink.
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The resolution is as follows:

“Shall” and “must” denote mandatory requirements and may be used interchangeably in the text below,
unless otherwise specified or unless the context clearly indicates otherwise.

Matter in [brackets] is deleted.
Matter underlined is new.

RESOLVED, that Article 81 of the New York City Health Code, found in Title 24 of the Rules
of the City of New York is amended to add a new 8§81.53, to be printed together with explanatory notes to
read as follows:

8 81.53 Maximum Beverage Size

(a) Definition of terms used in this section.

(1) Sugary drink means a carbonated or non-carbonated beverage that:

(A) is non-alcoholic;

(B) is sweetened by the manufacturer or establishment with sugar or another caloric

sweetener;

(C) has greater than 25 calories per 8 fluid ounces of beverage; and

(D) does not contain more than 50 percent of milk or milk substitute by volume as an

ingredient.
The volume of milk or milk substitute in a beverage will be presumed to be less than or equal to

50 percent unless proven otherwise by the food service establishment serving it.

(2) Milk substitute means any liguid that is soy-based and is intended by its manufacturer to be a
substitute for milk.

(3) Self-service cup means a cup or container provided by a food service establishment that is
filled with a beverage by the customer.

(b) Sugary drinks. A food service establishment may not sell, offer, or provide a sugary drink in a cup or

container that is able to contain more than 16 fluid ounces.

(c) Self-service cups. A food service establishment may not sell, offer, or provide to any customer a self-

service cup or container that is able to contain more than 16 fluid ounces.

(d) Violations of this section. Notwithstanding the fines, penalties, and forfeitures outlined in Article 3 of

this Code, a food service establishment determined to have violated this section will be subject to a fine of




no more than two hundred dollars for each violation and no more than one violation of this section may

be cited at each inspection of a food service establishment.

Notes: 881.53 was added to Article 81 by resolution adopted September 13, 2012 to establish maximum
sizes for sugary drinks and self-service beverage cups sold and offered in FSEs. People tend to consume
more calories at meals that include large beverage sizes. Its intent is to address the supersize trend and
reacquaint New Yorkers with smaller portion sizes, leading to a reduction in consumption of sugary
drinks among New York City residents.

IT ISFURTHER RESOLVED, that the Table of Section Headings of Article 81 of the New
York City Health Code, found in Title 24 of the Rules of the City of New York is being amended, to read
as follows:

ARTICLE 81
FOOD PREPARATION AND FOOD ESTABLISHMENTS
§81.01 Scope.

* * *

§81.55 Modification by Commissioner.
§81.53 Maximum Beverage Size.




