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CONCESSION AGREEMENT 

THIS CONCESSION AGREEMENT (“Agreement”) made as of [INSERT DATE] 
between THE CITY OF NEW YORK ACTING BY AND THROUGH THE NEW YORK CITY 
DEPARTMENT OF SMALL BUSINESS SERVICES having an address at One Liberty Plaza 
14th Floor (“City”), and FIRSTFLIGHT HELIPORTS, LLC D/B/A SAKER AVIATION 
SERVICES, having a corporate address at 20 South Street, Pier 6 East River, New York, NY 
10004 (“Operator”). 

RECITALS: 

WHEREAS, the City owns the premises known as the Downtown Manhattan Heliport 
consisting of (i) 6,300 total square feet of terminal space city lot (Block 2, part of Lot 23 on the 
Tax Map for the Borough of Manhattan) and (ii) 71,900 square feet of barge and pier space based 
on aerial measurement, as generally described in Exhibit A hereto (such real property, together 
with all appurtenances, buildings, facilities, other physical plants, improvements, and fixtures 
located thereon or to be constructed by Operator pursuant to this Agreement, hereinafter, the 
“Heliport” or “DMH”); 

WHEREAS, pursuant to the annual amended and restated maritime contract between the 
City and New York City Economic Development Corporation (“NYCEDC”), the City has 
retained NYCEDC to engage in, inter alia, various activities intended to promote the economic 
development of the City’s waterfront property and related transportation facilities, including the 
operation of the Heliport; 

WHEREAS, City concession agreements are subject to the City’s Franchise and 
Concession Review Committee (“FCRC”) rules; 

WHEREAS, on behalf of the City and pursuant to FCRC rules, NYCEDC released a 
Request for Proposals on July 13, 2022 and subsequent addenda (“RFP”); 

WHEREAS, Operator submitted a proposal in response to the RFP; 

WHEREAS, on February 15, 2023, the City accepted the proposal submitted by the Operator 
to act as the fixed base operator for the Heliport; 

WHEREAS, on February 6, 2023, the New York City Department of Small Business 
Services issued a Negative Declaration determining that a concession with a new Heliport fixed 
base operator for the Heliport as described in an Environmental Assessment Statement, CEQR 
No. 22SBS006M would result in no significant adverse environmental impacts; 

WHEREAS, on March 3, 2023, FCRC held a public hearing concerning the selection of 
the Operator; 

WHEREAS, the Operator now desires to act as the fixed base operator for the Heliport on 
the terms and conditions set forth herein;  
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WHEREAS, the purpose of this Agreement is to grant the Operator the exclusive right to 
operate the Heliport for the purpose of promoting helicopter public use at the Heliport and 
providing non-discriminatory commercial access to other companies that desire to utilize the 
Heliport; and 

WHEREAS, the City and Operator desire to set forth their agreement with respect to the 
establishment and operation of the Heliport. 

NOW, THEREFORE, in consideration of the benefits accruing to each of the parties as 
recited to herein, the parties mutually agree as follows: 

ARTICLE I 
 

DEFINITIONS 

Section 1.01 Definitions.  Unless otherwise noted, the following 
definitions shall apply throughout this Agreement: 

“Accident/Incident” shall mean an event or situation related to helicopter use that (1) 
results in personal injury or material property damage on the Heliport, or (2) is required to be 
reported to the FAA pursuant to the rules and regulations of the FAA. 

“Affiliate” shall mean with respect to any Person, any Person controlled by, controlling 
or under common control with such Person. “Person” shall mean any corporation, partnership, 
joint venture, joint stock company, limited liability company, trust, unincorporated organization 
or other entity. “Control” of a Person shall exist only when either of the following criteria are met: 

(i) the possession, directly or indirectly, of the power to direct or cause the direction of 
management and policies of such Person, whether through the ownership of voting securities, by 
contract or otherwise; or (ii) the ownership, either directly or indirectly, of 10% or more of the 
voting stock or other equity interest of such Person. 

“Agreement” shall have the meaning set forth in the opening paragraph. 

“Agreement Administrator” shall mean NYCEDC, or a successor that is an Affiliate of 
NYCEDC. 

“Ancillary Agreement” shall have the meaning set forth in Section 2.04(a)(ii). 

“Barge” shall include freight infrastructure related to Berthing Services, including but not 
limited to the gangway and pier, and the barges denoted in Exhibit B attached hereto, as may be further 
improved in accordance with the parameters set by the EAS. 

“City” shall have the meaning set forth in the recitals. 

“Commencement Date” shall have the meaning set forth in Section 2.0 1.  

“Commissioner” shall have the meaning set forth in Section 8.06(c).  
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“Confidential Information” shall have the meaning set forth in Section 3.03(c). 

“Control” and its related terms “Controlled” or “Controlling” means, unless otherwise 
defined herein for a specific provision of this Agreement, with respect to any Person, (i) the direct 
or indirect ownership of, or beneficial interest in, not less than ten percent (10%) of the ownership 
interests in such Person or (ii) the power directly or indirectly to direct the day-to-day management 
and affairs of such Person, whether through the ability to exercise voting power, by contract or 
otherwise, including the right to make (or consent to) all capital and other major decisions to be 
made by such Person. 

“Devices and Activities” shall have the meaning set forth in Section 8.04(a).  

“Discrimination Laws” shall have the meaning set forth in Section 4.09. 

“DOT” shall mean the United States Department of Transportation or any successor 
agency performing the same or similar functions. 

“DSBS” shall have the meaning set forth in Section 8.03. 

“EAS” shall mean the Environmental Assessment Statement, prepared by AKRF Inc. on 
behalf of The City of New York Department of Small Business Services, as required by the City 
Environmental Quality Review Act (“CEQR”); No. 22SBS006M described in Exhibit C. 

“Employee” shall mean an officer, director, agent, employee, or contractor of any of the 
parties while engaged in any activity related to the Agreement. 

“Environmental Laws” shall mean any applicable Federal, state, or local law, statute, 
ordinance, code, rule, or regulation, as the same may now exist or hereafter be enacted or 
promulgated or amended from time to time, which (i) relates to the operation, use or condition of 
the Heliport and 

(ii) pertains to health; safety; any Hazardous Material; air, water or land pollution; toxic 
wastes; solid wastes; or wetlands and shall include without limitation, the Resource Conservation 
and Recove1y Act, as amended and codified at 42 U.S.C. Sec 6901 et seq.; the Comprehensive 
Environmental Response, Compensation and Liability Act, as amended and codified at 42 U.S.C. 
Sec 9601 et seq., including without limitation, as amended by the Superfund Amendments and 
Reauthorization Act of 1984; the Hazardous Materials Transportation Act, as amended and 
codified at 49 U.S.C Sec 1801 et seq.; the Federal Water Pollution Act, as amended and codified 
at 33 U.S.C. Sec 1251 et seq.; the Oil Pollution Act as amended and codified at 33 U.S.C. Sec 
2701 et seq.; the Clean Air Act, as amended and codified at 42 U.S.C. Sec 7401 et seq.; and the 
Toxic Substances Control Act, as amended and codified at 15 U.S.C. Sec 2601I et seq. 

“Event of Default” shall have the meaning set forth in Section 7.01. 

“Expiration Date” shall have the meaning set forth in Section 2.01. 

“FAA” shall mean the United States Federal Aviation Administration and any successor 
agency performing the same or similar functions. 
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“Force Majeure” shall have the meaning set forth in Section 9.13.  

“Hazardous Material” shall have the meaning set forth in Section 5.0l(b).  

“Heliport” shall have the meaning set forth in the recitals.  

“Improvements” shall have the meaning set forth in Section 2.02(f). 

“Indemnified Parties” shall have the meaning set forth in Section 5.0l(a).  

“Information” shall have the meaning set forth in Section 3.03(b)(ii). 

“Loss or Damage” shall mean all claims, liabilities, costs and expenses of every kind or 
nature, including amounts paid under any State or Federal compensation law, and costs and 
attorneys fees incurred in the investigation, defense, or settlement of any actual or threatened legal 
proceeding related to personal injury or property loss or damage (including environmental loss or 
damage). Property loss or damage includes loss or damage to real property and improvements 
thereon, and personal property of any party or third persons. Personal injury includes injury to or 
illness or death of persons including employees of any party or third persons. 

“Marine Highway Project Improvements” shall mean installation of landing barge and 
gangway connecting to the pier portion of the Heliport as further described in Exhibit J as may be 
(i) further modified by the Agreement Administrator and (ii) funded pursuant to the terms of a 
funding agreement to be negotiated by Agreement Administrator and Operator. 

“Minimum Annual Guarantee” or “MAG” shall have the meaning set forth in Exhibit E.  

“Noise Control Code” shall have the meaning set forth in Section 8.04(a). 

“Non-Operator Liability” shall have the meaning set forth in Section 4.03(a).  

“NYCEDC” shall have the meaning set forth in the opening paragraph.  

“Operator” shall have the meaning set forth in the opening paragraph. 

“Person” shall have the meaning any individual or any entity, whether a trustee, 
corporation, partnership, limited liability company, limited liability partnership, joint stock 
company, trust, estate, unincorporated organization, business association, tribe, firm, joint venture, 
any federal, state, county or municipal government, or any bureau, department or agency thereof, 
any governmental authority, governmental instrumentality, or any fiduciary acting in such 
capacity on behalf of any of the foregoing. 

“Permitted Persons” shall have the meaning any Person that (i) is not in default or in 
breach, beyond any applicable grace period, of its obligations under any written agreement with 
the City or NYCEDC, unless such default or breach has been waived in writing by the City or 
NYCEDC, as the case may be; (ii) has not been convicted of a felony and/or any crime involving 
moral turpitude in the preceding ten (10) years; (iii) shall not have received formal written notice 
from a federal, state or local governmental agency or body that such Person is currently under 
investigation for a felony criminal offense; (iv) has not received written notice of default in the 
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payment to the City of any taxes or impositions, that have not been paid, unless such default is 
then being contested with due diligence in proceedings in a court or other appropriate forum; (v) 
has not, at any time in the three (3) preceding years, owned any property which, while in the 
ownership of such Person, was acquired by the City by in rem tax foreclosure, other than a property 
in which the City has released or is in the process of releasing its interest to such Person pursuant 
to the City Admin. Code; and (vi) is not Controlled by a Person described in subsections (i) 
through (v) above. 

“Plans and Specifications” shall mean, collectively, the schematics, design development 
drawings, and construction drawings for the Improvements, as further described and approved 
pursuant to Section 2.02(f). 

“Representatives” shall have the meaning set forth in Section 3.03(c). 

“Retention Payments” shall have the meaning set forth in Section 3.01(b). 

“Security Deposit” shall mean $791,177.50, which is required for the duration of the Term of 
the Agreement and may be in the form of a letter of credit or another format approved by the 
Agreement Administrator. If the Security Deposit is deposited in Agreement Administrator’s escrow 
account, Operator shall receive interest on such account. 
 

“State” shall mean the state of New York. 

“Term” shall have the meaning set forth in Section 2.01 . 

“Tourist Flight” or “Tourist Flight Operations” means an aircraft first taking off from 
DMH, then flying along the Authorized Routes, and then landing back at DMH. 

“TSA” shall mean Transportation Security Administration. 

“USCG” shall mean the United States Coast Guard. 

“Vehicles” shall have the meaning set forth in Section 2.04(b).  

“Vendors” shall have the meaning set forth in Section 3.0l(a). 

ARTICLE II 
 

TERM; GRANT OF RIGHTS TO USE 

Section 2.01 Term.  The initial term of this Agreement (“Initial Term”) 
shall commence on the date set forth in a written notice to proceed from Agreement 
Administrator (“Commencement Date”) and continue until midnight on April 30, 2028 
unless sooner terminated in accordance with the provisions hereof (such date is 
hereinafter referred to as the “Expiration Date”).  Six (6) months prior to the expiration 
of the Agreement, the City, at its sole discretion, may offer Operator an option to renew 
the Agreement for a five (5) year period (the “Renewal Term”) upon the same terms 
and conditions applicable during the Initial Term except as to the Retention Payments, 
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which, in the event of any such renewal, shall be as provided in Section 3.01(b) hereof, 
provided that (1) the Agreement shall then be in full force and effect in accordance 
with its terms, (2) there shall not then exist any uncured default hereunder at the time 
of exercise of the option or at the beginning of any extension term and (3) Operator 
shall accept the option in writing within ten (10) days of notice from the City or 
Agreement Administrator. In the event that Operator fails to timely notify Agreement 
Administrator in writing of its acceptance of the Renewal Term, as applicable, in the 
manner provided herein, then Operator shall have waived or forfeited its right to extend 
this Agreement for any Renewal Term and this Agreement shall expire on the 
Expiration Date. The Initial Term and the Renewal Term shall be collectively referred 
to as the “Term”. 

Section 2.02 Scope of Services.  Operator shall operate the Heliport as a 
public-use heliport and for any other purpose consistent with the terms of this 
Agreement, and perform or cause to be performed, the services required for such 
operation, as set forth in the Heliport Operations and Maintenance Plan attached hereto 
as Exhibit F. Operator shall manage the operations of the Heliport in a safe and efficient 
manner and maintain the Heliport in a clean, orderly, safe and operational condition in 
conformity with all applicable national safety guidelines, federal, state and local laws, 
rules, regulations and other requirements, including all Department of Environmental 
Protection (“DEP”) and FAA directives, regulations and restrictions. Operator will 
conduct such operations in a manner that is responsive to directives of the City and 
Agreement Administrator; confer with the community surrounding the Heliport and 
the users of the Heliport; and cooperate with the City and Agreement Administrator in 
resolving community complaints and concerns. Operator’s services shall include, but 
not be limited to, the following: 

(a) Helicopter Services.  Operator shall perform the following services in 
connection with the operation of the Heliport: 

(i) receipt and dispatch for landings and take-offs of helicopters owned 
or operated by corporations, Persons or air carriers engaged in the air 
transportation of passengers and baggage and in connection with 
police, medivac, emergency or military services; 

(ii) boarding, deboarding, or transfer of such passengers and loading or 
unloading of baggage; 

(iii) provide access to parking spaces for employees and necessary 
service vehicles; 

(iv) accommodation of passengers, flight crews and baggage, including 
provision of associated heliport terminal services and amenities; 

(v) provide and store fuel only for incoming/outgoing helicopters 
operating at the Heliport, and provide storage, hangar or other 
parking and tie down areas for helicopters; 
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(vi) accommodate, as appropriate, scheduled and nonscheduled flights on 
a legally non-discriminatory basis that is fair, safe and commercially 
reasonable; 

(vii) provide a dedicated rest area solely for pilots and crew separated 
from the passenger vicinity; 

(viii) provide at least one (1) staff member trained and certified by the TSA 
as the Airport Security Coordinator (“ASC”), according to TSA 
regulations. The ASC must be available during the Heliport’s 
operating hours; 

(ix) provide such other helicopter services as may be requested or 
approved in writing by the City or Agreement Administrator from 
time to time; 

(x) establish and maintain a system approved by Agreement 
Administrator to monitor air quality on a monthly basis in the 
vicinity of DMH for the duration of the Term. All expenses 
associated with such monitoring system are to be borne by the 
Operator. The Operator shall deliver monthly readings to the City 
Council as outlined in Exhibit G with a copy to Agreement 
Administrator at the following addresses: (1) to the City Council at 
New York City Council, City Hall, New York, NY 10007, Attn.: 
Chief of Staff; (2) to Agreement Administrator at NYCEDC, 1 
Liberty Plaza, New York, NY 10006, Attn.: Senior Director of 
Aviation; 

(xi) receive and analyze 311 data on a monthly basis and provide reports 
to Agreement Administrator and the City Council in form and 
substance as approved by Agreement Administrator in consultation 
with the City Council; 

(xii) ensure that all flights for tour purposes leaving from or coming into 
DMH (i) shall not undertake any routes other than those set forth in 
the 2010 Helicopter Sightseeing Plan (attached hereto as Exhibit I), 
as modified to remove the Yankee Stadium routing and as may be 
further modified from time to time, (ii) shall not fly over Staten 
Island while conducting Tourist Flight Operations, (iii) shall not fly 
over Governors Island before the Tourist Flight Operations begin and 
after the Tourist Flight Operations end even if transitioning to and 
from DMH, and (iv) provided it is for tour purposes leaving from or 
coming into DMH, shall make best efforts, working in coordination 
with the air traffic control towers at Newark International Airport 
and LaGuardia, to fly at maximum altitudes permitted under FAA 
rules while en route to DMH from facilities outside New York City 
(the “Authorized Routes”); 
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(xiii) employ technology which tracks all flights that land at the Heliport, 
including DMH originating flights and DMH-associated flights,  

(xiv) actively research available technologies to further mitigate helicopter 
noise, reduce emissions, and promote fuel efficiency, and implement 
any such technology at DMH as it becomes commercially feasible at 
the sole cost and expense of the Operator, including but not limited 
to Stage 3 helicopters and electric vertical take-off and landing 
aircraft (“eVOTL”); 

(xv) incentivize use of greener technology at DMH including but not 
limited to Stage 3 helicopters and eVOTL; 

(xvi) make best efforts to prevent helicopters at DMH from idling for a 
period greater than ten minutes; and 

(xvii) provide cooperation with Berthing Services. 

(b) Maintenance and Repair Services.  Subject to the requirements and 
conditions set forth in Article IV hereof, Operator shall maintain and repair (structurally and 
otherwise) and repaint as appropriate for maintenance or appearances in a good, workmanlike 
manner: 

(i) all paved landing areas, including maintenance and repair of the 
surface of the Barge and pier, all lights on the Barge and pier, 
markings and striping, and all navigational aids; any changes to the 
exterior lighting will be subject to Agreement Administrator’s prior 
written approval. 

(ii) all vehicles, equipment, machinery and tools provided by the 
Operator; and 

(iii) the Heliport, including all Heliport grounds (including, without 
limitation, the terminal facilities, all walkways, perimeter fences, 
grass cutting and removing trees and shrubs where and when 
necessary) and all buildings, structures and fixtures located on the 
Heliport including, without limitation, fuel tanks, plumbing, 
electrical, sprinkler, heating and air conditioning systems, signs, 
apparatus, Barge, berthing infrastructure (excluding the 
substructure) and equipment. 

(c) Janitorial Services.  The Operator shall provide all janitorial services for the 
Heliport including the cleaning and removal of all waste, garbage, refuse, rubbish and litter from 
the site and the area within fifty (50) feet of the site. The Operator must provide adequate waste 
and recycling receptacles, approved by Agreement Administrator, and have these receptacles 
emptied on a daily basis and removed by a private carter. The Operator must comply with all City, 
State, and Federal recycling regulations. Rubbish removal schedules are subject to Agreement 
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Administrator’s approval. The Operator shall keep all site signs and structures in good condition 
and free of graffiti. 

(d) Pest Control.  The Operator shall provide regular pest control inspections 
and extermination. To the extent that the Operator applies pesticides to any property at the site, 
the Operator or any subcontractor hired by the Operator shall comply with Chapter 12 of Title l 7 
of the New York City Administrative Code, as may be amended from time to time. 

(e) Aviation and Other Support Functions.  In a manner consistent with sound 
aviation operating and safety practices, Operator shall: 

(i) operate and manage aviation fuel stored at the Heliport having due 
regard for the operational requirements of the users of such products 
at the Heliport; 

(ii) operate and manage the landing pad areas for the benefit of users 
thereof; 

(iii) expeditiously remove or cause to be removed snow and ice, using 
sand or other salt substitutes, from all active landing pads, parking 
spaces and access ramps; 

(iv) clean and remove all foreign objects from all landing pads, ramps 
and parking areas; 

(v) implement customer service mechanisms as approved by Agreement 
Administrator; 

(vi) provide such other services, and accommodate aeronautical and non-
aeronautical uses or other commercially reasonable uses of the 
Heliport, which are consistent with good heliport, heliport terminal, 
FAA standards (including crash, fire and rescues operations and 
security measures), fixed based operators, aviation facility and 
commercial management practices as approved by City and 
Agreement Administrator;  

(vii) cooperate with Agreement Administrator and the City during special 
events and other unanticipated events, including landing and take-
offs for high level governmental officials and dignitaries; 

(viii) maintain and repair the Heliport’s fire suppression system as 
required by the National Fire Code, as well as provide updates to 
these systems and submit monitoring plans as directed by Agreement 
Administrator; 

(ix) comply with all current and future aviation rules as set forth by the 
FAA through the entirety of the Term; and 
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(x) maintain accurate logging of all feasible information regarding 
helicopter flights leaving the Heliport. 

(f) Improvements.  During the Term and subject to the terms of Article IV 
herein, Operator shall design and construct the facility and aeronautical improvements and Marine 
Highway Project Improvements (collectively, the facility and aeronautical improvements and the 
Marine Highway Project Improvements are hereinafter the “Improvements”) pursuant to the 
design, timeline and budget as more fully described in Exhibit J. Agreement Administrator and 
Operator shall update and modify Exhibit J during the Term of the Agreement as applicable. 

(i) Upon receipt by Operator of a notice to proceed, Operator shall 
diligently commence to design, construct and erect the 
Improvements and, provided Operator does not encounter undue, out 
of the ordinary delay in obtaining all necessary permits and approval 
or otherwise suffer undue delays due to event(s) of Force Majeure in 
the design, construction and erection of the same, Operator shall 
obtain a certificate of completion and/or any other permits or 
certificates required by the applicable governing agencies. Operator 
shall copy Agreement Administrator on all correspondence between 
Operator and any government regulatory agency involved in the 
permitting or approval of the Improvements or in Operator’s heliport 
operations at the Heliport; 

(ii) Operator shall submit Plans and Specifications to Agreement 
Administrator for review and approval prior to the commencement 
of construction work on the Improvements; 

(iii) Operator shall first submit draft schematic drawings for the 
Improvements to Agreement Administrator for Agreement 
Administrator’s review and comment. Agreement Administrator 
shall provide comment on the schematics within twenty (20) days 
after receipt thereof, and if directed by Agreement Administrator, 
Operator shall revise the schematics and submit the revised 
schematics for further Agreement Administrator review and 
comment. Within thirty (30) days following Operator’s receipt of 
Agreement Administrator’s comments on the schematics, Operator 
shall submit final schematics to Agreement Administrator, together 
with updated cost estimations for the Improvements, for Agreement 
Administrator’s approval, which approval shall not be unreasonably 
withheld; 

(iv) Following Agreement Administrator’s approval of the schematic 
drawings, Operator shall submit draft design development drawings 
for the Improvements to Agreement Administrator for Agreement 
Administrator’s review and comment. Agreement Administrator 
shall provide comment on the design development drawings within 
twenty (20) days after receipt thereof, and if directed by Agreement 
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Administrator, Operator shall revise the design development 
drawings and submit the revised design development drawings for 
further Agreement Administrator review and comment. Within thirty 
(30) days following Operator’s receipt of Agreement 
Administrator’s comments on the design development drawings, 
Operator shall submit final design development drawings to 
Agreement Administrator, together with updated cost estimations for 
the Improvements, for Agreement Administrator’s approval, which 
approval shall not be unreasonably withheld; 

(v) Following Agreement Administrator’s approval of the design 
development drawings, and in all events prior to the commencement 
of construction work on the Improvements, Operator shall submit 
final construction drawings for the Improvements to Agreement 
Administrator, together with updated cost estimations for the 
Improvements for Agreement Administrator’s approval, which 
approval shall not be unreasonably withheld. Operator shall also 
submit copies of all necessary government regulatory permits for the 
Improvements and for Operator’s heliport operations at the Heliport 
together with the final construction drawings; 

(vi) Operator shall submit all three (3) sets each of the schematics, design 
development drawings, and construction drawings, in reduced size 
format; and  

(vii) Operator shall at all times comply with the terms and provisions of 
the EAS, including but not limited to, obtaining NYSDEC and 
United States Army Corps of Engineers (“USACE”) permits and 
update any CEQR assumptions or determinations to secure such 
permits. 

Notwithstanding the foregoing, unless otherwise agreed in writing by both parties hereto, any 
revisions required by Agreement Administrator to the Plans and Specifications (A) shall be 
reasonable with respect to the scope, design, cost and specifications as proposed by Operator; and 
(B) shall not seek to revise aspects of the Plans and Specifications that have already been approved 
by Agreement Administrator at a prior approval stage. 

(g) Cooperation and Community Relations.  Operator shall: 

(i) confer with the City and the Agreement Administrator when 
requested and attend meetings with City and/or Agreement 
Administrator officials and other persons as reasonably requested by 
the City and/or Agreement Administrator to discuss matters relating 
to the Heliport;  

(ii) confer and co-operate as required with representatives of the 
communities affected by Heliport operations, including issues 
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involving noise complaints, and provide mechanisms for addressing 
same; and 

(iii) upon receipt of written request from Agreement Administrator, and 
at the Operator’s sole cost and expense, Operator shall deliver to 
Agreement Administrator data regarding the electricity consumed in 
the operation of the Premises (the “Energy Data”) for purposes of 
regulatory compliance, manual and automated benchmarking, 
energy management, building environmental performance labeling 
and other related purposes, including but not limited, to the U.S. 
Environmental Protection Agency’s Energy Star rating system and 
other energy benchmarking systems. The Operator shall use 
commercially reasonable efforts to utilize automated data transmittal 
services offered by utility companies to access the Energy Data. 

(h) Flight Tracking.  In accordance with Section 2.02 (a)(xiii), Operator shall 
provide flight tracking reports, prepared by an authorized impartial party, to Agreement 
Administrator at 1 Liberty Plaza, New York, NY 10006, Attn.: Senior Director of Aviation, and 
The New York City Council (“City Council”) at City Hall, New York, NY 10007, Attn.: Chief of 
Staff by the tenth (10th) day of each month during the Term of this Agreement which format, as 
may be amended from time to time, is approved by Agreement Administrator and include but not 
be limited to: (a) aircraft flight track data within a 30-mile radius around LGA (with coverage 
between MMU and FRG) breaking down flights by date/time, tail numbers, and aircraft owner, 
(b) a comparison to the relevant monthly maximum number of flight operations set forth in Section 
2.03 and (c) the number and locations of any deviations of Tourist Flight Operations from the 
Authorized Routes (noted on the Helicopter Sightseeing Plan) which result in flights over land or 
piers, including land or piers on Governors Island and Staten Island. Agreement Administrator 
shall commission and the Operator shall pay for all Flight Tracking Reports and related services; 

(i) Noise Mitigation.  In accordance with Section 2.02(a)(xiv), Operator shall 
require noise mitigation through techniques further described in Exhibit L entitled “Noise 
Mitigation and Other Issue Procedures”. 

(j) Air Quality Monitoring.  In accordance with Section 2.02(a)(x), Operator, 
at its own expense, will hire an unbiased industry consultant with relevant expertise to review and 
evaluate current air quality at the site including but not limited to implementing air quality 
tracking, analysis, and reporting, as approved by Agreement Administrator. 

(k) City Capital Projects.  The Operator shall cooperate with Agreement 
Administrator and City agencies should capital projects, whose footprint overlaps with that of the 
Heliport’s, have already begun or will begin construction during the Term of the Agreement. If 
such capital projects should disrupt operations, the Operator will work with NYCEDC and the 
City to mitigate revenue loss as is possible. 

(l) Berthing Services. 
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(i) the Operator shall provide secondary waterborne freight services to 
the extent the same do not both interfere with the aviation services 
and expand outside the parameters laid out in the EAS (the “Berthing 
Services”) in accordance with all of the provisions of this 
Agreement, including, without limitation, all exhibits attached hereto 
and the “Berthing Plan” as attached hereto as Exhibit B, which are 
hereby incorporated and made a part of this Agreement. The 
Operator shall be responsible for providing all staffing, access and 
associated equipment and services necessary to provide all Berthing 
Services; 

(ii) in performing the Berthing Services, the Operator and its contractors, 
employees and agents shall comply with all applicable federal, state 
and local laws, rules, regulations, orders, and written policies, 
including, without limitation, the applicable written policies of the 
City, Agreement Administrator, the New York City Department of 
Transportation (“NYCDOT”), the New York State Department of 
Transportation (“NYSDOT”),  and the provisions of the National 
Labor Relations Act (“NLRA”).  The Berthing Services shall not 
interfere with the navigational operation of the Staten Island Ferry, 
the NYC Ferry Service (the “NYCF”) or with law enforcement 
operations of the United States Coast Guard or any other 
governmental agency with jurisdiction over the Berthing Services or 
the Operator. The Operator’s personnel shall cooperate with 
personnel of the City and the Agreement Administrator. Except 
where the captain or a port captain of Operator has determined that a 
condition exists that makes it unsafe or impossible to operate the 
vessels and helicopters and subject to any Force Majeure events. The 
Operator shall not make any changes in the Berthing Services 
without prior approval in writing from the Agreement Administrator, 
which such approval shall be granted in the City’s sole discretion; 

(iii) at no time shall the Berthing Services interfere with the aviation 
services provided hereunder; 

(iv) within sixty (60) days of the Commencement Date, the Operator 
shall provide a more extensive Berthing Plan for the Berthing 
Services, for the Agreement Administrator’s initial review and 
comment. The Agreement Administrator will provide comments 
thereto within thirty (30) days upon receipt. The Operator shall have 
forty-five (45) days following receipt of the Agreement 
Administrator’s comments to incorporate such comments and 
provide a final draft of the Berthing Plan for the Agreement 
Administrator’s approval, such approval to be granted in the City’s 
and/or Agreement Administrator’s reasonable discretion.  All 
modifications of the Berthing Plan must be approved by Agreement 
Administrator; 
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(v) build out the Improvements including but not limited to those 
necessary to facilitate the Berthing Services, as further described in 
Exhibit B.  Solely in its capacity as proprietor of the Heliport, the 
City will cooperate, within reason, in Operator’s efforts to obtain 
permits for construction of the Berthing Services related 
Improvements;  

(vi) operate and maintain equipment for the Berthing Services in a first 
class manner; and 

(vii) the Operator shall provide Berthing Services to all secondary 
waterborne freight vessels, as appropriate, that request such services, 
and shall establish and publish a schedule of fees associated with 
such use.  

Section 2.03 Right to Operate.  The City grants Operator the exclusive 
right to operate Heliport as a public use heliport with Berthing Services, subject to all 
necessary regulatory approvals and in accordance with the provisions of this 
Agreement. Operator acknowledges that this Agreement does not convey or transfer a 
real property interest, but rather shall be deemed to be an agreement by the City to 
allow Operator to enter and operate facilities on the Heliport to perform the services 
that are the subject of this Agreement. 

(a) Subject to the provisions of this Agreement, Operator shall have the 
exclusive right and duty to manage, direct and control the Heliport without interference by 
nongovernmental third parties; provided, that Operator shall not enter into any contracts or other 
agreements relating to the Heliport that extend past the Term of this Agreement. All such 
agreements must be terminable upon a twenty-five (25) day notice period. 

(b) Operator may, at its sole risk and expense, construct or relocate helicopter-
related facilities and infrastructures (such as a hangar) within the Heliport subject to prior review 
and written approval by Agreement Administrator of Operator’s plans. All facilities constructed 
by Operator hereunder, improvements made thereon, or improvements made to existing premises 
by Operator shall be made in compliance with all local, state and federal laws, rules and 
regulations, and shall, at the option of the City, be owned by the City as part of the Heliport. 

(c) Operator shall not unlawfully discriminate against any person or entity in 
the operation of the Heliport. 

(d) The City or Agreement Administrator may preclude certain types of 
helicopters during certain hours of operation except to the extent prohibited by law. Operator 
acknowledges that there is (a) an annual limit of 29,650 Tourist Flight Operations and a per month 
limit as outlined in Exhibit M and (b) the hours of operation of the Heliport for flight operations 
(i.e., take-offs or landings) shall be limited to the following:  

(i) Monday through Friday to 7:00 a.m. to 10:00 p.m.; Tourist Flights 
from 9:00 a.m. to 7:00 p.m. only 
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(ii) Saturdays from 7:00 a.m. to 7:00 p.m.; Tourist Flights from 9:00 a.m. 
to 7:00 p.m. only 

(iii) Sundays from 7:00 a.m. to 5:00 p.m.; no Tourist Flights 

The only allowable flights during all hours are emergency landings and take-offs. 
Emergency landings and take-offs shall be those (i) used by any emergency service of 
any level of government (e.g., police, fire, military), (ii) used for time-critical medical 
treatment purposes, (iii) used in addressing any condition where a threat to human life 
or safety or damage to property is present or imminent, or (iv) by operators 
experiencing in-flight mechanical difficulties. 

(e) The City reserves the right to reduce the maximum number of Tourist Flight 
Operations by an additional 50% for any or all of the remainder of the Term if: 

(i) Tourist Flight Operations in any given month exceed the level for 
that month set forth in this Section; or 

(ii) on more than five occasions, other than in cases of emergency, 
Tourist Flight Operations cross over land or piers, including those 
lands or piers on Governors Island or Staten Island, and are 
documented as having done so by an independent professional 
commissioned by the Agreement Administrator and paid for by the 
Operator. 

Upon each additional occurrence of the facts set forth in subparagraph (i) or (ii) 
above, pursuant to the terms herein, the City shall have the right to reduce the then 
maximum number of Tourist Flight Operations by an additional 50%. 

(f) Doors-off operations are strictly prohibited. 

Section 2.04 Limitations on Grant. 

(a) The grant of rights in Section 2.03 is specifically subject to all of the 
following: 

(i) Property Encumbrances.  Any rights to perform services on the 
Heliport are encumbered by encroachments, tenants, licensees, or 
other occupancies at the Heliport on the Commencement Date. 
Neither the City nor Agreement Administrator is obligated to take 
any action to remove the same unless such encumbrance restricts the 
ability of the Heliport to reasonably function in accordance with the 
terms of this Agreement. 

(ii) Ancillary Agreements.  Operator may not enter into any agreements 
that permit a third party to use or operate any portion of the Heliport, 
or provide a fee discount to a third party, through consultant 
agreements, side letters, and the like, (each, an “Ancillary 
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Agreement”) except by written consent of Agreement Administrator 
or the City, which may be granted at their sole discretion and shall 
not be unreasonably withheld. Operator may, subject to the 
conditions below, with prior written notice to Agreement 
Administrator, enter into Ancillary Agreements relating to the 
Heliport with aviation fuel providers, helicopter owners or operators, 
aircraft maintenance service providers, or others directly involved in 
the providing of services, including but not limited to the Berthing 
Services at the Heliport. In all cases, such signed Ancillary 
Agreements: 

(A) shall be subordinate and subject to the terms and conditions 
of this Agreement and shall not extend past the Term of this 
Agreement and must be terminable upon twenty-five (25) 
days’ notice; 

(B) shall not purport to license, lease, or convey any real 
property interest in the Heliport; 

(C) shall provide for insurance and indemnification of the City 
and Agreement Administrator to the same extent as 
provided under this Agreement; 

(D) shall not relieve Operator of any obligations or duties 
imposed on it by this Agreement; 

and 

(E) copies thereof shall be provided to Agreement 
Administrator at least ten (10) business days before the 
commencement of their term. 

 

(iii) Security Plans. Operator shall operate the Heliport according to a 
security plan approved by Agreement Administrator, which security 
plan shall be consistent with industry best practices and all applicable 
Federal, State, and local laws and regulations, and which security 
plan may be amended from time to time in accordance with changes 
in such industry best practices and laws and regulations, including 
those of the United States Department of Homeland Security. City 
and Agreement Administrator reserves the right to inspect the 
Heliport during business hours in order to ensure the Operator’s 
compliance with its security manual and plan. 
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(iv) Discount Policies. Operator shall prepare formal written discount 
policies, including the basis for such discounts. Such discount 
policies shall be uniformly applied to all carriers. 

(b) Traffic and Access Limitations. Operator acknowledges and agrees to 
comply with the following limitations and restrictions on motor vehicle traffic and access in and 
to the Heliport: 

(i) Ingress and egress of all motor vehicles (hereinafter, “Vehicles”) to 
the Heliport shall be through the gate on the service road east of the 
FDR Drive. 

(ii) Agreement Administrator, at its sole discretion, may require 
Operator to comply with reasonable additional Vehicle traffic and 
access limitations to accommodate use of said service road. Operator 
acknowledges that the City, or any State or Federal agency may 
impose additional measures that delay or divert Vehicle traffic in the 
immediate vicinity of the Heliport. 

(iii) Ingress and egress of all motor and micro distribution freight shall 
comply with the traffic parameters as set forth in the EAS. 

(c) Right to Inspect/Repair. Inspectors from Agreement Administrator and the 
City will visit the Heliport unannounced to inspect operations and ensure proper maintenance of 
the Heliport. Based upon their inspections, Agreement Administrator and/or the City may issue 
directives regarding deficiencies which must be rectified in a timely manner as determined by the 
Agreement Administrator. Agreement Administrator may enter the Heliport and correct any 
deficiencies (including repairs) and deduct the cost of same from the Security Deposit. Operator 
shall pay the Agreement Administrator an additional one thousand dollar ($1,000) administrative 
fee for each deficiency that the Agreement Administrator is required to rectify separate and apart 
from the Security Deposit. Continued occurrence of such deficiencies (as determined solely by 
Agreement Administrator) shall constitute an Event of Default under Article VII of the 
Agreement. The Agreement Administrator and the City reserves the right to enter the Heliport to 
inspect and/or make repairs to the piles and decking. Except for gross negligence, inspection of 
the Heliport by Agreement Administrator and/or the City shall not give rise to any liability-based 
claim by Operator against the Agreement Administrator and/or the City. 

(d) Advertisement.  The Operator is prohibited from placing advertisements on 
the site without first obtaining Agreement Administrator’s approval. Any and all signage is subject 
to Agreement Administrator’s approval and all applicable rules and regulations. 

(e) Film Shoots, Fashion Shows and Green Markets.  The Operator is 
prohibited from allowing film shoots, fashion shows and green markets in and around the Heliport 
without first providing notice to Agreement Administrator and evidence of compliance with all 
applicable rules and regulations. Such uses shall be non-permanent in nature. 
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(f) Marketing.  Operator shall develop and implement a marketing plan by the 
second anniversary of the Commencement Date designed to support its business development. 
The Operator must obtain the prior written approval of the City and Agreement Administrator 
prior to entering into any marketing or sponsorship agreement. In the event that the Operator 
breaches this provision, the Operator shall take any action that the City may deem necessary to 
protect the City’s interest 

(g) Tobacco.  The selling and/or advertisement of cigarettes, cigars, electronic 
cigarettes, other tobacco products, or non-tobacco smoking products are strictly prohibited. 
Smoking of any tobacco product, non-tobacco smoking products, or the use of electronic cigarettes 
s strictly prohibited at the Heliport. 

(h) Vending Machines.  The Operator may, with Agreement Administrator’s 
approval, install, operate and maintain three vending machines - one for the sale of snacks and one 
for the sale of carbonated beverages inside the terminal building, and one additional snack vending 
machine outside the terminal building. The Operator will be required to remove any other vending 
machines, except for any vending machines placed on the premises pursuant to the City’s 
marketing partnership agreement with Snapple at the direction of the Agreement Administrator. 

(i) Notice of Surrounding Work.  To the extent that the City and/or Agreement 
Administrator have advance notice, the City and/or Agreement Administrator will make 
reasonable efforts to provide reasonable advance notice to Operator of any construction or other 
work including but not limited to the anticipated Financial District Coastal Resiliency Project, on 
the FDR overpass or other area immediately surrounding the Heliport that may interfere with 
Heliport operations.  

(j) City Use. The City shall have the right to use the facility for non-
aeronautical uses during non-operating hours, under specific circumstances, and with short-term 
notice. 

(k) Rules, Regulations and Policies. Operator agrees to comply and cause its 
employees and agents to comply with all laws, rules, regulations, and orders set forth herein, and 
to comply with all laws, rules, regulations and orders of any City, State or Federal agency or 
governmental entity having jurisdiction over operations of this Agreement, the Heliport and/or 
Operator’s use and occupation thereof. 

ARTICLE III 
 

FEES AND PAYMENTS 

Section 3.01 Revenue Collection and Payment.  In consideration for the 
performance of operation services hereunder, the Operator shall have the sole and 
exclusive right to collect all revenue derived from its operation of the Heliport and the 
duty to pay to the City Retention Payments through Agreement Administrator in the 
following manner: 
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(a) Revenue Collection.  Operator shall collect all revenues on behalf of the 
City as are payable to Operator or an Affiliate of Operator, as determined in accordance with 
generally accepted accounting principles, generated from, or in connection with any and all 
services and/or operations provided by Operator at the Heliport, including, without duplication, 
(i) amounts received from or in respect of licenses and use agreements, such as fixed rental or 
fees, minimum rental or fees, rental or fees computed on the basis of sales or other criteria, 
additional rental or fees, escalation rental or fees, security deposits applied in payment of any 
rental or fees, proceeds of insurance paid in lieu of rental or fees, and payments for electricity, air 
conditioning and cleaning; (ii) amounts received as landing and take-off fees including but not 
limited to aviation and Berthing Services, aircraft handling fees, fuel fees and aircraft storage fees; 
(iii) the sale of goods or services provided on the Heliport by vendors or other parties pursuant to 
agreements with Operator (collectively, “Vendors”); and (iv) amounts received as a result of 
activities performed by other users of the Heliport, including but not limited to use for receptions 
or other special events, advertising or for photography, including without limitation, fuel sales, 
landing fees, take-off fees, maintenance charges, passenger and aircraft handling fees, repair 
charges, ticket sales, parking revenues, storage and hangar charges, receipts from merchandise, 
food, beverages, and receipts from vending machines, derived from any use of the Heliport 
(collectively, “Gross Receipts”). If Operator or any Affiliate thereof operates any of its own 
aircraft at the Heliport, there shall be imputed as Gross Receipts an amount equal to landing and 
take-off fees, aircraft handling fees, fuel fees and aircraft storage fees as would then be charged 
by Operator to a non-affiliated operator in an arm’s length transaction.  Gross receipts shall 
exclude the amount of any federal, state or City taxes which are paid by the Operator.   

(b) Payment of Fees.  Operator shall remit retention payments (“Retention 
Payments”) to Agreement Administrator as set forth in Exhibit E.  

(c) Security Deposit.  Operator shall provide Agreement Administrator with a 
Security Deposit for the duration of the Agreement. Such Security Deposit shall be in the amount 
of at least 25% of the highest year's retention payment as shown in the fee schedule attached hereto 
as Exhibit E which will be required for the duration of the Term. This Security Deposit will be 
due upon the signing of the Agreement.  Agreement Administrator may draw down on the Security 
Deposit for any non-payment or late payment of Retention Payments. The Operator shall replenish 
any draw down funds within thirty (30) days of any draw down detailed in the Agreement. Failure 
of Operator to replenish the Security Deposit within thirty (30) days of any draw down detailed in 
the Agreement shall constitute an Event of Default. 

(d) Payment Due Dates.  If any payment under this Agreement is due on a 
holiday, Saturday or Sunday, the payment shall be made on the first business day following the 
holiday, Saturday or Sunday. 

(e) Late Payment Penalty.  If Operator fails to remit the Retention Payments in 
full by the date due, interest shall accrue on any unpaid amounts at five percent (5%) per annum. 

(f) Form of Payment.  The Retention Payments and other payments due from 
Operator shall be paid in lawful money of the United States by check or wire transfer, accepted 
subject to collection, and payable to the order of Agreement Administrator, or such other entity as 
is designated in writing by Agreement Administrator. 
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(g) Payment Address.  All payments of the Retention Payments and other 
payments due from Operator to Agreement Administrator shall be directed to: 

NYCEDC 
One Liberty Plaza, 
14th Floor 
New York, NY 10006 
Attn: Downtown Heliport Agreement Administrator 

or at such other location as Agreement Administrator may from time to time designate by 
written notice. 

(h) No Billing Required.  No invoices for the fees or payments described in 
Article III need be issued by the Agreement Administrator. Operator will submit all payments in 
respect thereof to Agreement Administrator together with the supporting documentation outlined 
herein.  

(i) Pro-rated Payments. If for any reason this Agreement is terminated or 
expires prior to any of the foregoing payment dates, Operator shall pay Agreement Administrator 
the accrued amount up to the date of termination of any Retention Payments or other required 
payment not then paid or due. Such payment, in the case of the Retention Payments, shall be pro-
rated based on the number of business days elapsed in the monthly period in which such 
termination occurs. 

Section 3.02 Other Payment Obligations.   

(a) Taxes and Assessments.  Operator shall promptly pay any license fees or 
other charges, properly levied or assessed against the Heliport, the operation of the Heliport, or 
against Operator by virtue of Operator’s use or operation of the Heliport; provided, however, that 
this Section 3.02(a) shall not obligate Operator to pay any property taxes or special assessments 
levied or assessed against the Heliport. Operator shall pay all taxes applicable to the operation of 
the Heliport concession. 

(b) Utilities, Maintenance and Service.  Operator must provide and pay for all 
utilities including all sewer charges and for all water, gas, heat and electricity (including impressed 
current for Barge maintenance) consumed and used in the Heliport, and Operator, at its sole cost 
and expense, shall maintain and repair all meters and procure all permits, agreements, approvals 
and licenses necessary to effectuate this provision, and shall provide and pay for all services 
necessary or convenient for the upkeep or operation of the Heliport, including but not limited to 
garbage removal, vermin extermination, cleaning, fuel storage and supply, and maintenance and 
repair of all ground surface, storage tanks and hangars. The Operator must remove any unsuitable 
utility materials as required by Agreement Administrator. 

Section 3.03 Accounting and Activity Reporting.   

(a) Monthly Reporting.  Operator shall submit monthly Gross Receipts and 
operating statements to Agreement Administrator by the tenth (10th) day of the month following 
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each month during the Term of this Agreement in a format and with sufficient details as 
determined by Agreement Administrator. 

(b) Biannual Reporting: Operator shall (every six months) provide updates on 
any planned maintenance and improvement plans for the Heliport. 

(c) Annual Reporting. At the end of each operating year, the Operator must 
submit a detailed income and expense statement for the past year's operation. The Operator must 
maintain a revenue control system to ensure the accurate and complete recording of all revenues 
in a form and manner acceptable by Agreement Administrator. 

(d) Books and Records.   

(i) During the Term of this Agreement, Operator shall keep at the 
Heliport or a convenient location in Manhattan, NY in original or 
duplicate, full, complete and accurate books of accounts, and full, 
complete and accurate records of Gross Receipts and Improvements 
as aforesaid, including daily sales and receipts, 

(ii) correspondence, disks, receipts, vouchers and any written 
agreements entered into by Operator with carriers and other users of 
the Heliport including accurate hourly records of helicopter 
movements (collectively, the “Information”) pertaining to 
calculations and revenue statements under this Agreement, which 
Information shall be collected and maintained in accordance with 
generally accepted accounting principles to show in detail, to the 
reasonable satisfaction of Agreement Administrator, the Retention 
Payments and Gross Receipts from sales made and services rendered 
on, in and about the Heliport. Operator, at its own expense, shall 
preserve such Information for a period of six years or such longer 
period required under State or Federal laws and regulations. The City, 
Agreement Administrator and the Comptroller of the City of New York 
(“Comptroller”) shall have the right at any time during business hours 
to examine said accounts and records and to make copies thereof, and 
Operator shall cooperate fully and aid in any examination or audit 
thereof. All transactions shall be registered and recorded in accordance 
with industry standard computerized sales recording devices, and the 
items thereof shall be posted daily on books of accounts and records that 
Agreement Administrator shall consider adequate to reveal the true, 
correct and entire business conducted on, in, or from the Heliport. 
Notwithstanding anything in this Agreement, the Operator 
acknowledges and agrees that the powers, duties, and obligations of the 
Comptroller pursuant to the provisions of the New York City Charter 
shall not be diminished, compromised, or abridged in any way. 

(e) Confidential Information.  Operator agrees that in the course of preparing 
the statements referred to above, and the City and Agreement Administrator agree that in the 
course of analyzing the statements, the preparers will treat confidentially all information and 
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documents, including passenger manifests, furnished by helicopter owners, operators, and air 
carriers utilizing the Heliport subject to applicable law (such information and documents being 
collectively referred to as “Confidential Information”). Except as otherwise may be set forth 
within this Agreement, the Operator and the City and Agreement Administrator agrees that each 
of them respectively will use the Confidential Information solely for the purposes described in this 
section, and that neither party will use the Confidential Information in any way detrimental to, or 
to competitive disadvantage of the other party. Operator and the City and Agreement 
Administrator further agree that such information will be kept confidential (i) by the Agreement 
Administrator, their respective directors, officials, employees, agents, consultants, and 
independent contractors and (ii) by Operator and its Affiliates, members, directors, officers, 
employees, counsel and other representatives (all such persons and entities being collectively 
referred to as “Representatives”) and that, except as may be necessary for the enforcement of the 
City’s rights under this Agreement, neither the parties nor their Representatives will use, publish, 
divulge, disclose or allow to be disclosed the Confidential Information to any person, firm or entity 
whatsoever unless the other party consents in writing to the disclosure of such information or a 
court or other tribunal of competent jurisdiction orders such disclosure or it is otherwise doubt, 
this Section 3.03 (c) shall not apply to the Comptroller or any other authorized auditor nor prevent 
disclosure by the Comptroller or any other authorized auditor of any information derived from 
audits of this Agreement.  

(f) Certificate and Auditing.   

(i) Operator shall provide (A) monthly operating statements for the 
operations of the Heliport (including the monthly Gross Receipts for 
that month), within 20 days after the end of each  applicable month, 
(B) annual audited statements of Gross Receipts, including revenue 
categories, segregated from any statements prepared for its Parent or 
other Affiliates, by the ninetieth (90th) day after the end of 
Operator’s fiscal year, and (C) Officer’s Certificates certifying as to 
the accuracy of the information and calculations submitted as part of 
the revenue documentation described herein. Such monthly and 
annual audited statements shall be in a format and with sufficient 
details as determined by Agreement Administrator and shall include 
accounting statements, calculated in accordance with General 
Accepted Accounting Principles (GAAP), showing the basis for the 
Retention Payments and Gross Receipts calculation (including 
unresolved billing disputes and credit memos), which shall be 
supported by reasonably detailed written documentation supporting 
such calculation. In the event that an annual audit reveals that the 
total Retention Payments due to the City during any fiscal year are 
greater than the aggregate of Operator’s remitted monthly Retention 
Payments for such fiscal year, then Operator shall promptly pay to 
the City through Agreement Administrator the difference between 
the amounts due, and the amounts paid. In the event that an annual 
audit reveals that the total Retention Payments made to the City were 
more than were due to the City during such fiscal year, then the City 
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through the Agreement Administrator shall provide a credit of the 
difference to Operator. 

(ii) Operator shall bear the cost of the preparation and delivery of 
required operating statements and financial statements and of any 
auditing. Auditor’s certifications shall be submitted to Agreement 
Administrator with the annual financial statements at the end of each 
calendar year and at the termination or expiration of this Agreement. 

(iii) Operator shall prepare and provide to Agreement Administrator on 
or about the ninetieth (90th) day after the end of Operator’s fiscal year 
annual basis activity reports, which shall include the date of service, 
the type of service, the fee charged, the number of passengers, dates 
and fees received for non-aeronautical events and uses and any other 
relevant information in a form and with sufficient details as approved 
by Agreement Administrator. 

(iv) The Operator must maintain a revenue control system to ensure the 
accurate and complete recording of all revenues in a form and 
manner acceptable to the City and Agreement Administrator. All 
fees, fares, prices and any subsequent increases must be approved in 
advance by Agreement Administrator. Operator shall provide 
Agreement Administrator with all information reasonably necessary 
for Agreement Administrator to make a determination as to the 
appropriateness of the proposed increase. Increases to fees, fares, or 
prices shall be considered approved by Agreement Administrator 
twenty (20) days after receipt of a notice of said increase by 
Agreement Administrator, unless Operator is otherwise notified that 
Agreement Administrator objects to such increase. Notwithstanding 
the foregoing, Operator may increase, on a non- discriminatory basis, 
the fees it charges for fuel without prior approval from Agreement 
Administrator, provided that the total increases in said fees together 
aggregate an increase of less than 25% of the fee (the “Base Fee”) 
charged by the Operator on the Commencement Date. Prior approval 
of the Agreement Administrator, in the manner set forth above in this 
Section 3.03(d)(iv), shall be required for increases in said fees 
totaling in the aggregate an amount equal to or greater than 25% of 
the Base Fee. Upon approval by Agreement Administrator of said 
increase, such increased fee shall be considered the Base Fee. Each 
subsequent 25% aggregate increase over the Base Fee will be subject 
to the approval requirements detailed above in this section 
3.03(d)(iv). 
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ARTICLE IV 
 

MAINTENANCE; CAPITAL IMPROVEMENTS 

Section 4.01 Management, Operation and Maintenance.  Operator hereby 
agrees to manage, operate and maintain the Heliport as provided in Section 2.02, 
Exhibit F and as further set forth herein. 

Section 4.02 Maintenance of Heliport and Equipment.   

(a) General.  Operator shall be responsible for operating, inspection, 
maintenance and repair costs for the landing surface, terminal facilities, restrooms, and other 
fixtures on the Heliport including but not limited to the Barge, as more specifically set forth in 
Section 2.02(b) hereof. Operator’s obligation to maintain the Heliport shall continue until the 
Expiration Date. Maintenance and cleaning of restrooms must be performed on a schedule 
approved by Agreement Administrator. Signs shall be posted by the Operator including contact 
information with phone number and email if there are any issues with the level of the cleanliness 
or presence of debris around the Heliport. The Operator will keep a record of complaints received 
and respond accordingly. The foregoing notwithstanding, nothing herein shall require Operator to 
make any repairs, alterations or renovations to the substructure of the decking over the East River, 
including without limitation the Barge which shall remain the responsibility of the City. The 
Operator shall cooperate with the City and grant access to the City for all repairs and maintenance 
to the decking.   

(b) Role of Agreement Administrator.  Operator shall provide written notice to 
Agreement Administrator within twenty-four (24) hours of any significant Loss or Damage to the 
landing surfaces, buildings or other fixtures at the Heliport. Agreement Administrator shall be the 
sole judge, acting in its reasonable discretion, to reasonably require the amount and quality of 
repairs, maintenance and painting required to restore the Heliport to substantially the same extent 
and quality as the Improvements constructed pursuant to this Agreement. Agreement 
Administrator retains the right, on notice to Operator, to inspect or have inspected such Loss or 
Damage to the Heliport. Copies of all physical inspection reports produced by or for Operator in 
connection with such Loss or Damage shall be promptly sent to Agreement Administrator upon 
Agreement Administrator’s written request. Under no circumstances shall Agreement 
Administrator be obligated to maintain or repair the Heliport, apart from obligations in paragraph 
(c) below relating to the substructure of the decking, at any time. Agreement Administrator shall 
use reasonable endeavors to alert New York State Department of Transportation or the appropriate 
public agency as to any concerns raised by Operator that the structural underpinning or physical 
condition of the FDR Drive has deteriorated significantly or has otherwise become unsafe and 
requires repair or other remedy. 

(c) Decking.  If Agreement Administrator or the Operator determine that the 
use of the decking over the East River constituting a part of the Heliport is unsafe, based on a 
report by an Agreement Administrator approved professional consultant, because of spalling of 
concrete pilings, corrosion of metal pilings, or any other cause, then Agreement Administrator or 
Operator, as the case may be, may notify the other party of such determination, and thereupon 
Operator shall cease using the decking and, upon the request of Agreement Administrator, shall 
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install fencing along the bulkhead to prevent access to the decking. Nothing herein shall require 
Operator to make any repairs, alterations, or renovations to the substructure of the decking over 
the East River constituting a part of the Heliport. Agreement Administrator has retained a 
consultant to provide an inspection report of the condition of the decking and concrete pilings. If 
any portion of the decking must be shut down because of repairs or replacements, the Retention 
Payments due the City shall be reduced.  

Section 4.03 Condition of Heliport.   

(a) Operator acknowledges that it has inspected the condition of the Heliport 
and conducted due diligence to its satisfaction prior to signing this Agreement. Operator 
acknowledges and agrees that its rights to operate the Heliport are granted hereunder on an “as 
is/where is” basis and Operator shall be responsible for the condition of the Heliport as of the 
Commencement Date.  Operator shall not be liable for any penalty, assessment or fine issued by 
any government agency or office nor for any claim or civil action which may be presented or 
initiated by any agency or officer of the Federal, State or local governments based in whole or in 
part upon pre-existing environmental contamination. Operator shall not be liable for any 
remediation costs for such pre-existing contamination. Neither Agreement Administrator nor the 
City has made or makes any representation or warranty as to the condition of the Heliport or its 
suitability for any particular use or as to any other matter affecting this Agreement. Operator is 
prohibited from selling, salvaging, demolishing, or removing any part of the Heliport, including but 
not limited to the decking, without the prior written consent of Agreement Administrator. 

Section 4.04 Improvements. 

(a) The Operator must obtain and maintain as valid any and all necessary 
approvals, permits, and licenses for the construction and lawful operation of this concession, and 
bear all costs in connection with such approvals and in connection with any environmental 
review(s). All necessary permits and approvals for capital work, operation and design must be 
obtained from the City Department of Buildings and all other agencies having jurisdiction. 
Additionally, all designs and work to be performed at the Heliport shall be prepared by licensed 
architects or engineers and will require prior approval from Agreement Administrator, the City 
Art Commission, the City Department of Buildings, and any other agencies having jurisdiction. 
The Operator shall retain a professional New York State-licensed engineer or registered architect 
as approved by Agreement Administrator to design, and file proposed capital work and to oversee 
the entire construction project. This supervising architect or engineer shall ensure that all 
construction conforms to the Plans and Specifications approved by Agreement Administrator. All 
documents required to be filed by the Operator with the FAA related to or in conjunction with this 
Agreement and/or the Heliport must also be filed with Agreement Administrator. 

(b) A construction security deposit, in an amount and format approved by 
Agreement Administrator, will be required to ensure that all construction or renovation work is 
completed to the satisfaction of Agreement Administrator. The security deposit must be made 
before the commencement of any construction or renovation work. 

(c) Agreement Administrator and the City make no representations regarding 
the adequacy of current site utilities. The Operator must connect to and/or upgrade any existing 



 

29 
 

utility service or create a new utility system and obtain the appropriate permits and approvals for 
same. The Operator must pay for any and all utility costs for the concession during the Term of 
the Agreement, including all water and sewer charges that the DEP may assess.  

(d) The Operator shall comply with all City, state and federal requirements, 
including, but not limited to, City Local Laws for building energy efficiency and Greenhouse Gas 
emissions reduction, in order to provide safe and accessible facilities, including for persons with 
disabilities. 

(e) Operator shall be solely responsible for all costs and payments for the 
Improvements described in Exhibit J and shall develop such Improvements without any lien on 
the Heliport. The Improvements shall become the property of the City upon construction or 
installation at the option of the City. Notwithstanding the foregoing, and subject only to limited 
use exceptions set forth elsewhere in this Agreement, such Improvements shall be subject to 
Operator’s exclusive control and duty to maintain, repair or replace until this Agreement expires 
or is terminated. If the Agreement is terminated, the City will not reimburse Operator’s 
unamortized capital improvement costs as of the date of termination. Improvements may not be 
removed from the Heliport without the written approval of the City. Neither Agreement 
Administrator nor the City shall be liable to any contractor or materialman for any repairs, 
replacements or Improvements made to the Heliport. 

(f) Operator, at its expense, and as a part of the Improvements shall supply and 
install at the Heliport, the equipment and materials reasonably necessary for use of Operator in the 
operation of the Heliport, it being understood and agreed that to the extent that this equipment and 
material becomes an integral part of the Heliport, it shall, at the option of the City, become and at 
all times remain the sole property of the City. 

(g) Operator, at its expense, and as a part of the Improvements may, with the 
prior written consent of Agreement Administrator, make any alterations or improvements to the 
Heliport that, in its opinion, are required or desirable to conduct its operations. 

(h) Operator shall obtain the prior written approval from Agreement 
Administrator for the selection, design and implementation of any material improvements (i.e. the 
cost of which exceeds ten thousand dollars ($10,000)) to the Heliport, including without limitation, 
appurtenances to the Heliport, repairs, replacements and Improvements to the Heliport, operating 
equipment, security equipment and signage, and shall respond to any objections to design, cost or 
selection which may be raised by Agreement Administrator and modify the plans or re-bid the 
work as ultimately agreed to by Agreement Administrator. Operator acknowledges that consistent 
with Section 4.04(e), Improvements, materials and equipment installation, shall become the 
property of the City, at the option of the City, and shall be administered on its behalf by Agreement 
Administrator or Agreement Administrator’s permitted assignee hereunder, and further that 
neither Agreement Administrator nor the City shall be liable to any contractor or material man for 
any repairs, replacements or Improvements made to the Heliport. 

(i) Upon the Expiration Date, Operator shall restore the Heliport to its 
condition as of the Commencement Date (other than with respect to Improvements that have 
become the property of the City or other improvements approved by Agreement Administrator 
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pursuant to this Section 4.04), at Operator’s sole cost and expense, to the reasonable satisfaction 
of Agreement Administrator. In the event Operator fails or neglects to do so, Agreement 
Administrator and the City shall have the right to remove any structures and improvements and 
effect restoration of the Heliport or any part thereof at the sole cost and expense of Operator. 
Agreement Administrator may draw down on the Security Deposit to enforce this paragraph 
4.04(i). 

(j) Payment and Performance Bond(s).  Prior to commencement of any work 
exceeding Two Hundred Fifty Thousand ($250,000.00) dollars, Operator shall deliver a payment 
and performance bond(s) naming the City and Agreement Administrator as oblige, in an amount 
equal to one hundred percent (100%) of the aggregate costs and expenses of the work, to secure 
the faithful performance and completion of such work and prompt payment of monies due to all 
Persons furnishing labor or materials for such work or, in lieu of a payment and performance 
bond(s), a letter of credit or a completion guaranty from a credit worthy guarantor acceptable to 
the City and/or Agreement Administrator to ensure the timely and full completion of the work and 
payment for the work. If, prior to substantial completion of the applicable work, the payment bond 
and performance bond, letter of credit or completion guaranty is cancelled or otherwise ceases to 
be in full force and effect (other than pursuant to its terms), then, within ten (10) days after notice 
of the foregoing, Operator shall provide a replacement payment bond and performance bond or 
other comparable security acceptable to the City and/or Agreement Administrator in its sole but 
reasonable discretion. 

(k) Upon reasonable notice to the Operator, Agreement Administrator reserves 
the right to enter the Heliport to make mutually agreed upon capital improvements to the Heliport. 

Section 4.05 Code Compliance.  The Operator shall be required to remain 
in compliance with the NYC Building Code standards (“Code”).  

Section 4.06 Procurement of Bids, Services and Goods.   

(a) Independent Contractor.  Operator agrees to enter into, or cause to be 
entered into, all contracts for goods or services in connection with the Heliport independently and 
not as agent of Agreement Administrator or the City. During the Term of this Agreement, Operator 
shall manage and operate the Heliport as an independent contractor for the City. 

(b) Permitted Persons.  Operator may only enter into any contract with a 
Permitted Person with respect to the Heliport. If Operator believes that a party to a potential 
contract may not be a Permitted Person, Operator shall notify the Agreement Administrator and 
Agreement Administrator shall make a determination of same within thirty (30) days of such 
request by Operator provided the appropriate and requested documentation reasonably needed to 
make the determination is provided with the request.  

(c) Approval of Subcontractors.  All contractors, subcontractors and 
consultants of the Operator must be pre-approved by Agreement Administrator, and if required, 
be qualified under all FDNY certifications. Operator shall ensure that all its proposed contractors, 
subcontractors, sub-concessionaires, and subconsultants and consultants whose aggregate value 
of City contracts, franchises, and concessions awarded during the past twelve-month period equals 
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or exceeds one hundred thousand dollars ($100,000) enroll in the Mayor’s Office of Contract 
Services’ Procurement and Sourcing Solutions Portal (PASSPort). 

Section 4.07 Hazardous Materials.  Operator shall take all actions legally 
permissible to prevent the transportation or storage of any Hazardous Materials (as 
defined in Section 5.01(b)), at, on or through the Heliport without the prior written 
approval of Agreement Administrator. Without limiting the foregoing, any 
transporting or storage of Hazardous Materials at, on or through the Heliport by 
Operator shall be subject to the conditions that: (i) no Hazardous Materials shall be 
stored on the Heliport; (ii) Operator shall take steps consistent with those taken on its 
other aviation and berthing properties to prevent the use, handling, transport, disposal 
or release of Hazardous Materials by unauthorized persons; (iii) if permitted by 
Agreement Administrator, all handling of Hazardous Materials at the Heliport shall be 
performed in compliance with all applicable laws and regulations. In the event of any 
release of Hazardous Materials occurring on any segment of the Heliport from storage 
facilities and regardless of the cause of such release, Operator at its sole expense shall 
immediately: (a) make any and all reports required by Federal, State or local 
authorities, and submit copies of such reports to Agreement Administrator; (b) advise 
both the owner/shipper and Agreement Administrator of the Hazardous Materials 
released and their location; and (c) arrange for and perform or cause the performance 
of any appropriate response action in connection with any release of Hazardous 
Materials from the Heliport, in accordance with all Federal, State, or local laws, rules 
or regulatory requirements, provided, however, that the foregoing shall in no way limit 
Operator’s ability to seek recovery from any responsible third parties of the costs 
incurred by Operator. 

Section 4.08 Personnel.  Operator shall employ at the Heliport a sufficient 
number of personnel capable of managing and maintaining the Heliport. Such 
personnel shall be screened by Operator before hiring and shall be employed, 
disciplined, discharged, promoted, and directed in the performance of their duties 
solely by Operator. Operator shall negotiate and obtain any necessary labor agreements 
covering its employees at the Heliport. 

(a) Subject to the limitations contained in the relevant collective bargaining 
agreement, or applicable laws, rules and regulations, Agreement Administrator shall have the right 
to require the removal of any employee from the Heliport whose conduct shall not reasonably 
satisfy Agreement Administrator. In addition, Operator hereby expressly agrees to inform 
Agreement Administrator immediately, in writing, upon the occurrence of any event at the 
Heliport that involves a security-related matter (e.g., trespass, property damage, or criminal 
activity reported to a law enforcement agency). 

(b) Operator shall have sole discretion to select individuals and entities for the 
performance of its services at the Heliport; however, all such individuals and entities are subject 
to Agreement Administrator’s approval. Operator shall confer with Agreement Administrator in 
its selection of any temporary or permanent general manager for the Heliport (“General 
Manager”). The selection of General Manager is subject to Agreement Administrator’s approval. 
Operator shall only employ, use or contract with qualified individuals who are fit for duty and 
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who meet the applicable requirements, if any, of any regulatory and/or administrative agency. 
Operator will ensure that its employees, agents, contractors and subcontractors comply with all 
laws and regulations promulgated by the FAA, the DOT, NYSDOT, NYCDOT, TSA, and other 
regulatory and/or administrative agencies, including regulations relating to drug/alcohol testing, 
equipment safety, and Hazardous Materials. 

Section 4.09 No Discrimination.  Operator covenants that it will not 
violate any laws concerning discrimination, including but not limited to Title VII of 
the Civil Rights Act of 1964, Age Discrimination in Employment Act, as amended, 
Americans With Disabilities Act, Section 1981 of the Civil Rights Act of 1870, Section 
1983 or 1985 of the Civil Rights Act of 1871, Equal Pay Act, Executive Order 11246, 
Rehabilitation Act of 1993, Vietnam-Era Veterans’ Readjustment Assistance Act, 
Immigration Reform and Control Act of 1985, the New York State Human Rights Law, 
the New York City Human Rights or Civil Rights Law, Executive Order 50 or any 
other Federal, State or local laws, statutes, regulations, ordinances or orders concerning 
discrimination (the “Discrimination Laws”). Operator further covenants to require 
any subcontractor to comply with the Discrimination Laws. Operator shall post 
conspicuously employment non-discrimination notices at the Heliport. In all 
advertisements for employment at the Heliport, Operator shall state expressly that it is 
an equal opportunity employer. 

Section 4.10 Prohibition on Liens.   

(a) Operator shall not create, cause to be created or allow to exist (i) any lien, 
encumbrance or charge upon the Heliport or any part thereof, (ii) any lien, encumbrance or charge 
upon any assets of, or funds appropriated to, Agreement Administrator or the City, or (iii) any 
other matter or thing whereby the estate, rights or interest of Agreement Administrator or City in 
and to the Heliport or any part thereof might be impaired. If any mechanic’s, laborer’s, vendor’s, 
material’s or similar statutory lien is filed against the Heliport or any party thereof, or if any public 
improvement lien is created, or caused or suffered to be created by Operator shall be filed against 
any assets of, or funds appropriated to, the City or Agreement Administrator, then Operator shall 
within thirty (30) days after receipt of notice of the filing of such mechanic’s laborer’s, vendor’s, 
materialman’s or similar statutory lien or public improvement lien, cause it to be vacated or 
discharged of record by payment, deposit, bond, order of court of competent jurisdiction or 
otherwise, subject to Operator’s right to dispute the validity of the lien, as addressed in subsection 
(b) below. 

(b) Should Operator elect to dispute the validity of any such lien or charge 
placed, filed or recorded against the Heliport, in lieu of canceling or discharging the same, 
Operator (i) shall furnish to Agreement Administrator a bond or bonds in connection therewith in 
such form and amount as shall be approved by Agreement Administrator and (ii) shall bring an 
appropriate proceeding to discharge such lien and shall prosecute such proceeding with diligence 
and continuity; except that if, despite Operator’s efforts to seek discharge of the lien, Agreement 
Administrator believes such lien is about to be foreclosed and so notifies Operator, Operator shall 
immediately cause such lien to be discharged as of record or Agreement Administrator may use 
the bond or other security (including the Security Deposit) furnished by Operator in order to 
discharge the lien. 
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Section 4.11 Prohibition on Security Interests.  Operator shall not pledge 
as security for any loan any of the assets or interests in the Heliport, including any 
revenue derived from the operation of the Heliport without the prior written consent of 
the City. 

Section 4.12 Access.  Operator shall permit inspection of the Heliport by 
agents, employees, consultants and representatives of the City and/or the Agreement 
Administrator and shall permit inspection thereof by or on behalf of prospective future 
operators or occupants. 

Section 4.13 Delegation.  The City or Agreement Administrator may 
delegate its rights and obligations hereunder to its Affiliate or other successor entity. 

ARTICLE V 
 

INDEMNIFICATION AND CASUALTY 

Section 5.01 Indemnification.   

(a) To the fullest extent permitted by law, Operator shall defend, indemnify, 
reimburse and hold harmless the City and Agreement Administrator, and their respective directors, 
officers, agents, members, representatives and employees (collectively the “Indemnified 
Parties”) from and against any and all liabilities, suits, obligations, fines, settlements, damages, 
penalties, claims, costs, charges and expenses including, without limitation, architects’ fees, court 
costs and attorneys’ fees and disbursements, that may be imposed upon or incurred by or asserted 
against any of the Indemnified Parties by reason of any of the following occurring during the 
Term, unless caused by the gross negligence or intentional tortious acts of any of the Indemnified 
Parties: 

(i) arising from Loss or Damage to the extent said Loss or Damage is 
the result of any act(s) or omission(s) of Operator, or of Operator’s 
employees, guests, contractors, subcontractors, representatives, or 
agents occurring on the Heliport or on roads or other accesses that 
adjoin the Heliport, or arising out of or as a result of actions taken by 
Operator pursuant to this Agreement or operations conducted on the 
Heliport, 

(ii) the use, non-use, possession, occupation, alteration, condition, 
operation, maintenance or management of the Heliport or of any 
street, plaza, sidewalk, curb, vault, passageway, body of water or 
space comprising a part thereof or any street, sidewalk, vault or curb 
adjacent thereto, or other area for which the City, as owner of the 
Heliport, is responsible under the law, 

(iii) Accidents, Injury to Person or Property. Any accident, injury 
(including death at any time resulting therefrom) or damage to any 
Person or property occurring in, on, or about the Heliport or any part 
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thereof including but not limited to the Improvements, or in, on or 
about any street, plaza, sidewalk, curb, vault, passageway, body of 
water or space comprising a part thereof or adjacent thereto or other 
area for which City, as owner of the Heliport is responsible under the 
law; 

(iv) relating to or arising from any and all liens and encumbrances which 
may be filed or recorded against the Heliport;  

(v) arising out of, or resulting from the presence, storage, transportation, 
disposal, or release of any Hazardous Materials (as hereinafter 
defined) over, under, in, on, from or affecting the Heliport during the 
Term of this Agreement, to the extent said presence, disposal, or 
release is the result of any act(s) or omission(s) of Operator or 
Operator’s employees, guests, contractors, subcontractors, 
representatives or agents. 

(b) Definitions.  “Hazardous Materials” means (i) any “hazardous waste” as 
defined under the Resource Conservation and Recovery Act, 42 U.S.C. Section 9601 et seq., or 
(ii) “hazardous substance” as defined under the Comprehensive Environmental Response, 
Compensation, and Liability Act, 42 U.S.C. Section 9601 et seq., or (iii) “hazardous materials” as 
defined under the Hazardous Materials Transportation Act, 49 U.S.C. Section 1801 et seq., or (iv) 
“hazardous waste” as defined under New York Environmental Conservation Law Section 27- 
0901 et seq., or (v) “hazardous substance” as defined under the Clean Water Act, 33 U.S.C. Section 
1321 et seq., or (vi) “Petroleum” as defined in N.Y. Environmental Conservation Law §15.0514, and 
any regulations promulgated thereunder, each as it may be in effect from time to time, or (vii) asbestos, 
or (viii) polychlorinated biphenyls. The provisions of this Section 5.01 shall survive the Expiration 
Date or other termination hereof. 

(c) Response to Claims.  Each party shall provide written notice to the other 
party of the receipt of any notice of any claim or threatened claim and provide to the other party a 
copy of the notice, any additional or other documents provided by the person making the claim, 
and any response to the claim. For any claim under this Section 5.01, Operator shall have the duty 
to defend or respond to any claim, and to take all actions required by applicable law, ordinance or 
governmental rule, regulation or order to respond to any such claim or the events leading to such 
a claim, all at its sole and exclusive cost. Subject to taking all actions necessary to maintain any 
applicable privilege, Operator shall promptly provide the City and Agreement Administrator with 
a copy of all studies, expert reports, and other documents related to such claim, and shall consult 
with the City and Agreement Administrator concerning any response. The City and Agreement 
Administrator may be represented at their own expense in a proceeding related to the claim by 
counsel or other representative, and Operator (and its agents, consultants and counsel) shall 
cooperate with the City and Agreement Administrator regarding such participation. 

Section 5.02 Reporting of Accident/Incidents.  In addition to notifying 
the appropriate police and other agencies, Operator shall report to Agreement 
Administrator any FAA reportable accident/incident or crime which arises in 
connection with the Heliport within twenty-four (24) hours of such accident/incident. 
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Operator will comply with all rules and regulations issued by the FAA, USCG and 
other agencies concerning the reporting of Accidents/Incidents. 

ARTICLE VI 
 

INSURANCE 

Section 6.01 Liability Insurance.   

(a) The Operator shall, at all times throughout the Term, provide and keep in 
force (x) Aviation Liability Insurance and (y) Commercial General Liability Insurance covering 
the operations of the Operator at or near the Heliport, including the operation of mobile equipment 
and any other tools or equipment that is the responsibility of the Operator, against liability for 
bodily injury, death and property damage, including the Heliport and all sidewalks adjoining or 
appurtenant to the Heliport. The City and Agreement Administrator shall be listed as an additional 
named insureds on the Aviation Liability Insurance policies and as additional insureds for ongoing 
and completed operations (with coverage no narrower than that provided under ISO endorsement 
CG 20 2604 13 and CG 20 37 04 13) on the Commercial General Liability Policies. Such 
additional insured status shall apply on a primary and non-contributory basis. The Aviation 
Liability Insurance and Commercial General Liability Insurance shall each have limits applicable 
exclusively to operations under this Agreement of fifty million dollars ($50,000,000) per 
occurrence and fifty million dollars ($50,000,000) aggregate, which may be obtained through a 
combination of primary and excess policies. If such insurance contains an aggregate limit, it shall 
apply separately to the operations and activities undertaken pursuant to this Agreement (“per 
project” or “per location”). All such insurance shall include the following protection: 

(i) Commercial General Liability covering typical, industry-standard 
aviation operation exposures including Hangar Keeper’s Liability 
and War Risk Liability applicable to Commercial General Liability. 
Hangar Keeper’s Liability limits shall be at least equivalent to the 
value of the aircraft while parked or stored on-site;  

(ii) broad form liability, including (A) blanket contractual liability 
(covering the indemnification provisions assumed by the Operator 
hereunder, including bodily injury to employees or others assumed 
by the Operator under contract), which insurance shall cover all 
costs, expenses and/or liability (including, without limitation, 
attorneys’ fees and disbursements) arising out of or based upon any 
and all claims, accidents, injuries and damages required to be 
insured against hereunder), (B) personal injury and advertising 
injury liability, (C) premises medical payments, (D) host liquor 
liability, (E) fire legal liability on real property, (F) broad form 
property damage liability, including completed operations, (G) 
incidental medical malpractice, (H) non-owned watercraft liability, 
(I) world-wide coverage territory, (J) additional interests insured, 
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(K) extended bodily injury coverage, and (L) automatic coverage on 
newly-acquired entities; 

(iii) Host Liquor liability 

(A) in the event the Operator shall serve alcohol at the Heliport 
or in or about any of the aircraft itself, the Operator shall 
carry or cause to be carried liquor law liability insurance, 
and such insurance shall be effective prior to the 
commencement of any such service of alcohol and continue 
throughout such operations; 

(iv) products and completed operations; 

(v) independent contractors; 

(vi) blanket automatic contractual liability to include bodily injury to 
employees of others assumed by the Operator; 

(vii) water damage legal liability shall not be excluded; 

(viii) waterfront activities shall not be excluded; 

(ix) endorsement acknowledging aviation facility operations on the 
Heliport; 

(x) terrorism coverage; and 

(xi) XCU coverage. 

(b) The Operator shall, at all times throughout the Term, provide and keep in 
force Automobile Liability Insurance for all owned, non-owned, leased, rented and/or hired 
vehicles insuring against liability for bodily injury and death and for property damage in an amount 
as may from time to time be reasonably determined by the Agreement Administrator but not less 
than two million dollars ($2,000,000)combined single limit per accident. 

(c) $50,000,000 Marine Protection and Indemnity and Marine General 
Liability (including Pollution Liability) coverage to protect a vessel and its owners and operators 
against liability for bodily injury and Third Party damage. 

(d) Hull & Machinery coverage for physical loss of damage or destruction to 
the vessel and its equipment, engines and machinery for all vessels using the Heliport.     

 

(e) The Operator shall maintain or cause to be maintained (and such evidence 
of insurance provided therewith), coverage for property damage to the aircraft while on-site or in 
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motion which falls outside of the standard Hangar Keeper’s Liability policy. Limits of insurance 
shall not be less than the total replacement value of such aircraft. 

Section 6.02 Pollution Insurance.  The Operator shall, at all times 
throughout the Term, provide and keep in force Pollution Legal Liability coverage with 
limits no less than tenmillion dollars ($10,000,000) per occurrence and ten million 
dollars ($10,000,000) aggregate or such higher amount as the Agreement 
Administrator may require following completion of the final design of the proposed 
fuel facility. If such insurance contains an aggregate limit, it shall apply separately to 
the operations and activities undertaken pursuant to this Agreement. Such insurance 
shall name the Operator as first named insured and the City and Agreement 
Administrator as additional insureds on a primary and non-contributory basis, 
including coverage of Loss or Damage arising from (I) investigation, removal, clean-
up costs, remediation, monitoring or response action, to the extent required by 
environmental laws and any repair, replacement or restoration of real or personal 
property to substantially the same condition it was in prior to any of the forgoing 
activities; (2) orders, decrees, directives, injunctions or judgments by any 
governmental authority; (3) third party claims for bodily injury (including without 
limitation medical monitoring) and property damage (including, without limitation, 
natural resource damages); and (4) business interruption; in each case, to the extent 
such Loss or Damage relate to Pollution Conditions. “Pollution Conditions” as used 
herein means the discharge, dispersal, migration, release or escape of any hazardous 
materials into or upon land, or any structure on land, subsurface, soils, sediments, the 
atmosphere or any watercourse or body of water, including groundwater, whether 
caused by a third party (including without limitation remediation contractors or 
consultants), an act of war or terrorism or otherwise, in each case, on, at, under, or 
migrating to or from, the Heliport. 

Section 6.03 Property Insurance.  The Operator shall, at all times 
throughout the Term, provide and keep in force comprehensive “All Risk” of direct 
physical loss or damage, insurance covering the Heliport, including, without limitation, 
coverage for loss or damage by acts of terrorism, water, flood, subsidence and 
earthquake (excluding, at the Operator’s option, from such coverage normal settling 
only) and for all buildings, structures, equipment and fixtures in or upon the Heliport 
in an amount not less than the full replacement cost of such property, without factoring 
for any coinsurance clauses or depreciation Such insurance, shall cover the interests of 
both the City and Agreement Administrator and the Operator in such property via a 
Loss Payee Endorsement, shall be valued at full replacement cost value, and shall 
include the following types of coverage: Automatic Coverage; Building Ordinance 
Coverage; Business Income; Civil & Military Authority; Debris Removal; 
Decontamination Costs; Demolition and Increased Cost of Construction; Earth 
Movement; Extended Period of Liability for a minimum of 365 days; Extra Expense; 
Adjustment and Claim Expense; Flood; Ingress/Egress; On Premises Services; 
Property Damage; Service interruption Property Damage; Service Interruption Time 
Element; Soft Costs; Terrorism; Business Interruption covering, at the least, all annual 
Retention Payments payable by Operator under this Agreement; and Time Element 
Interdependency. 
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Section 6.04 Builders’ Risk Insurance.  The Operator shall provide and 
keep in force during any construction activities a Builders’ Risk Insurance policy 
covering all risks in completed value form. Such policy shall cover the total value of 
the Improvements, as well as the value of any equipment, supplies and/or material that 
may be in storage (on or off the Heliport) or in transit. The policy shall cover the cost 
of removing debris, including demolition as may be legally necessary by the operation 
of any law, ordinance or regulation, and for loss or damage to any owned, borrowed, 
leased or rented capital equipment, tools, including tools of their agents and employees, 
staging towers and forms, and property of the City or Agreement Administrator held 
in their care, custody and/or control. Such policy shall name the City and the 
Agreement Administrator and the Operator as insureds. The Builders’ Risk Insurance 
policy shall contain the following endorsements. 

(i) The City, the Agreement Administrator and the Operator shall be 
named as loss payees in order of precedence, as their interest may 
appear; and 

(ii) In the event the loss occurs at the Heliport, the policy shall permit 
occupancy without the consent of the insurance company; and 

(iii) In the event that the insurance policy has been issued by a mutual 
insurance company, the following language shall be included: 
“Neither the City of New York nor the New York City Economic 
Development Corporation is liable for any premium or assessment 
under this policy of insurance. The first named insured is solely 
liable therefor.” 

Section 6.05 Workers’ Compensation, Employers Liability, Disability 
Benefits Insurance.  The Operator shall, at all times throughout the Term, provide and 
keep in force workers’ compensation and disability coverage providing statutory New 
York State benefits for all persons employed by the Operator at or in connection with 
the Heliport and employer’s liability insurance in an amount not less than $1,000,000 
bodily injury by accident, each accident; $1,000,000 bodily injury by disease-each 
employee; and $1,000,000 bodily injury by disease-policy limit; and shall include 
maritime employer’s liability and United States Longshore & Harbor Workers 
Compensation Act (“USL&H”) as applicable. 

Section 6.06 Employment Practices Liability Including Third-Party 
Coverage. The Operator shall, at all times throughout the term, provide and keep in 
force Employment Practices Liability insurance including coverage for claims arising 
out of third-parties, in an amount not less than $1,000,000 each claim and $1,000,000 
annual aggregate. If coverage is written on a claims-made basis, the Retroactive Date 
must not be earlier than the effective date of this Agreement. 

Section 6.07 Deductibles.  The insurance required in Sections 6.01, 6.02, 
6.03, and 6.04 shall contain no deductibles in excess of twenty-five thousand dollars 
($25,000) per occurrence or claim (as applicable) for all policies except automobile, 
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which may have not more than a ten-thousand-dollar ($10,000) deductible, unless 
otherwise specifically approved in each instance by Agreement Administrator. 

Section 6.08 Other and Additional Insurance.  Operator shall obtain 
policies with higher limits or carry such additional insurance coverage as the City or 
Agreement Administrator may reasonably require from time to time and to execute and 
deliver any additional instruments and to do or cause to be done all acts and things that 
may be requested by the City or Agreement Administrator to insure the City and 
Agreement Administrator properly and fully against all damage and loss as herein 
provided for and to effectuate and carry out the intents and purposes of this Agreement. 
Should other or additional types of insurance or clauses be procured, including but not 
limited to Underground Storage Tank / Pollution Legal Liability Insurance, if Operator 
will be utilizing the fuel storage tanks located at the Heliport site, Operator shall furnish 
new certificates and policies on demand of City or Agreement Administrator. 

Section 6.09 Insurance Policy Requirements.   

(i) All insurance provided by the Operator as required hereunder shall 
name the Operator as named insured and the City and Agreement 
Administrator as additional named insureds, additional insureds, 
and loss payees to the extent, where applicable, of their respective 
insurable interests in the Heliport and shall be primary with respect 
to any other coverage which the City and Agreement Administrator 
may obtain. 

(ii) The liability insurance policies shall specifically state that it is 
issued “in accordance with the Agreement dated as of [INSERT 
DATE] between The City Of New York acting by and through the 
New York City Department of Small Business Services and 
Firstflight Heliports, LLC D/B/A Saker Aviation Services. 

(iii) All insurance must be provided by companies that are authorized to 
issue such policies by the New York State Department of Insurance 
and have an A.M. Best rating of at least A- / VII or better by A.M. 
Best Company acceptable to the Agreement Administrator unless 
prior written approval is obtained from the Agreement 
Administrator.  

(iv) All policies shall provide coverage from certified and non-certified 
terrorism. 

(v) Each policy of insurance required to be obtained by the Operator as 
herein provided shall contain to the extent obtainable and whether 
or not an additional premium shall be required in connection 
therewith (i) a provision that no act or omission or negligence of the 
Operator or any other named insured or violation of warranties, 
declarations or conditions by the Operator or any other named 
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insured shall affect or limit the obligation of the insurance company 
to pay the amount of any loss sustained, (ii) an agreement by the 
insurer that such policy shall not be cancelled or modified without 
at least thirty (30) days prior written notice to the City and 
Agreement Administrator, (iii) an agreement that the coverage 
afforded by the insurance policy shall not be affected by the 
performance of any work in or about the Heliport or the occupation 
or use of the Heliport by the Operator for purposes more hazardous 
than those permitted by the terms of such policy, (iv) a waiver by 
the insurer of any claim for insurance premiums against the City or 
Agreement Administrator or any named insured other than the 
Operator, and (v) a waiver of subrogation by the insurer of any right 
to recover the amount of any loss resulting from the negligence of 
the Operator, the City, the Agreement Administrator, their agents, 
employees or licensees. 

Section 6.10 Premiums: Evidence of Insurance.  All policies referred to 
in this Agreement shall be procured by the Operator at no expense to the City or 
Agreement Administrator. Duplicate originals of such policies or, to the extent that 
such duplicate originals cannot be obtained, certificates of insurance with respect to 
such policies together with copies of such policies shall be delivered to the Agreement 
Administrator promptly upon receipt from the insurance company or companies, 
together with proof satisfactory to the Agreement Administrator that the then current 
installment of the premiums thereon have been paid; provided, that the City and 
Agreement Administrator shall not, by reason of custody of such policies, be deemed 
to have knowledge of the contents thereof and no claim will be asserted or prosecuted 
that such custody or access, or action or inaction by the City or Agreement 
Administrator with knowledge thereof or othe1wise, is a waiver of any rights of the 
City or Agreement Administrator hereunder or a defense to any default or obligation 
of cooperation. New or renewal binders and policies to provide coverages or replace 
policies expiring during the Term, or duplicate originals thereof or certificates of 
insurance with respect thereto, together with copies of such policies (where available), 
shall be delivered as aforesaid within ten (10) days of the Operator’s receipt, together 
with proof satisfactory to the Agreement Administrator that the then current 
installment of the premiums thereon have been paid by the date required by the 
insurance company. Premiums on policies shall not be financed in any manner 
whereby the lender, on default or otherwise, shall have the right or privilege of 
surrendering or canceling the policies or reducing the amount of loss payable 
thereunder, unless agreed to by the City or Agreement Administrator; provided, 
however, that premiums may be paid in installments. 

Section 6.11 Cooperation.  The Operator and the City and Agreement 
Administrator shall cooperate in the collection of any insurance moneys that may be 
due in the event of loss. The Operator shall execute and deliver such proofs of loss and 
other instruments as may be required for the purpose of obtaining the recovery of any 
such insurance moneys. When submitting a notice to an insurer regarding an 
occurrence, loss or claim under any policy, the Operator shall specify, to the extent 
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necessary under such policy, that such notice is being made on behalf of the City and 
Agreement Administrator as well as itself, and shall thereafter provide the City and 
Agreement Administrator, upon demand, with any response or other correspondence 
received by it from the insurer regarding such notice, occurrence, loss or claim. 

Section 6.12 Additional Policies of Personal Liability Insurance.  The 
Operator shall not carry separate insurance (other than personal injury liability 
insurance) concurrent in form or contributing in the event of loss with that required by 
this Agreement to be furnished by the Operator, unless the City and Agreement 
Administrator are included therein as additional named insureds, additional insureds 
or loss payees, as appropriate. The Operator promptly shall notify the City and 
Agreement Administrator of the carrying of any such separate insurance and shall 
cause the policies therefor or duplicate originals thereof or certificates of insurance 
with respect thereto together with copies of such policies to be delivered as required in 
this Agreement. 

Section 6.13 Claims under Property Insurance or Builder’s Risk 
Insurance.  In the event the City sustains a loss as an insured or loss payee under the 
Property Insurance or Builder’s Risk Insurance policies, the Operator shall provide the 
insurers with all notices on a timely basis, take all other actions necessary or 
appropriate to protect the interests of the City, and provide the City and Agreement 
Administrator with all relevant documentation. The City and Agreement Administrator 
shall have the right, at the City and/or Agreement Administrator’s election, to control 
the prosecution and adjustment of any such claim and in the course of such prosecution 
and adjustment. The Operator shall execute all agreements the City and/or Agreement 
Administrator may request pursuant to this Section 6.12. 

Section 6.14 Compliance with Requirements of Insurance Carriers.  The 
Operator shall not violate or permit to be violated any of the conditions or provisions 
of any insurance policy required hereunder, and the Operator shall so perform and 
satisfy or cause to be performed and satisfied the requirements of the companies 
writing such policies so that at all times companies of good standing, reasonably 
satisfactory to the City and Agreement Administrator, shall be willing to write and 
continue such insurance. 

Section 6.15 Liability Insurance on an “Occurrence” Basis.  All liability 
insurance required to be provided and kept in force by the Operator under this 
Agreement, except for Employment Practices Liability, shall be written on an 
“Occurrence” basis; provided, however, that if (i) a basis other than such “Occurrence” 
basis shall be adopted throughout the insurance industry and (ii) such other basis shall 
be accepted by the operators of competitive heliports, then the Operator may provide 
and keep in force liability insurance written on such other basis reasonably satisfactory 
to the City and Agreement Administrator. 

Section 6.16 Property Insurance Proceeds.  All proceeds from the 
Prope1iy Insurance shall be applied, in the first instance, to satisfy the Operator’s 
obligation to pay the City or Agreement Administrator under this Agreement (if not 
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otherwise satisfied by the Operator), and shall otherwise be applied to restore the 
Heliport or compensate the City or Agreement Administrator for its Loss or Damage. 

Section 6.17 Failure to Procure or Maintain Required Insurance.  If the 
Operator fails or refuses to procure or maintain insurance as required by this 
Agreement or fails upon request or refuses to furnish the City and Agreement 
Administrator with required proof that the insurance has been procured and is in force 
and paid for, the City and Agreement Administrator shall have the right, at the City 
and Agreement Administrator’s election, to procure and maintain such insurance, and 
pay premiums thereon, without further notice to the Operator, and the Operator shall 
be liable for all premiums and other costs incurred. 

Section 6.18 The City Rights under Insurance Purchased by Third Parties.  
In all circumstances relating to Improvements or operations at the Heliport where a 
third party (including without limitation contractors or subcontractors of the Operator) 
is obligated to name the Operator as additional named insured, additional insured 
and/or loss payee under any insurance policy, the Operator shall, for all such policies, 
(a) obligate such third person to likewise name the City and Agreement Administrator 
as additional named insureds, additional insureds or loss payees to the extent where 
applicable, (b) take all reasonable measures to assure that the City and Agreement 
Administrator are named accordingly, (c) provide the Agreement Administrator upon 
demand with access to all Ce1iificates of Insurance evidencing such insurance 
(including the City and Agreement Administrator’ coverage thereunder), (d) when it 
submits any notice to an insurer regarding an occurrence, loss or claim under such 
policy, specify, to the extent necessary under such policy, that such notice is being 
made on behalf of the City and Agreement Administrator as well as the Operator, and 
€ provide the Agreement Administrator, upon demand, with any response or other 
correspondence received by it from the insurer regarding such notice, occurrence, loss 
or claim. 

Section 6.19 Minimum Levels of Insurance Purchased by Certain Third 
Parties.   

(a) The Operator shall obligate each of its contractors (and any such 
contractor’s subcontractors) that operate, maintain or service any fuel tanks or fuel distribution 
systems on the Heliport to provide contractor’s pollution liability insurance protecting itself, the 
Operator and the City and Agreement Administrator in an amount no less than five million dollars 
($5,000,000) per occurrence and five million dollars ($5,000,000) aggregate or such higher 
amount as the Agreement Administrator may require following completion of the final design of 
the proposed fuel facility. 

(b) The Operator shall cause third party contractors performing work and/or 
providing services (including the service of alcohol) and/or labor to Operator at the Heliport to 
add the City of New York and the New York City Economic Development Corporation, including 
their respective officers, members, directors, officials and employees, and any other third party as 
required by the City as additional insureds to their commercial general liability insurance policies 
and, if applicable, liquor law liability and contractor’s pollution liability insurance policies. Such 
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third-party contractors shall also be subject to the same terms and conditions as provided for in 
this Article VI as applicable, except those additional insureds shall be named without regard to 
privity of contract. 

Section 6.20 Relationship between Insurance and Indemnification.  The 
obligations of the Operator under Article V shall not be affected in any way by the 
absence in any case of covering insurance (whether or not required under this Article 
VI) or by the failure or refusal of any insurance carrier to perform any obligation on its 
part under insurance policies affecting the Heliport. 

Section 6.21 Insurance Primary and Non-Contributory.  All insurance 
required under this Article VI shall be primary and non-contributing with regard to 
both the City and Agreement Administrator and neither the City nor Agreement 
Administrator will be called upon to contribute to a loss that would otherwise be 
payable by Operator or Operator’s insurer. 

Section 6.22 Operator’s Continuing Liability.  Notwithstanding 
compliance with these insurance provisions, Operator shall be, continue and remain 
liable for any uninsured destruction, loss or damage resulting from Operator’s breach 
of the covenants of this Agreement. In the event of any such loss or damage for which 
Operator becomes liable as aforesaid, Operator shall, at its sole cost and expense, 
promptly repair or replace the property so lost or damaged in accordance with plans 
and specifications approved by Agreement Administrator; provided however, that such 
plans and designs shall be substantially identical to the original design of the applicable 
property. Notwithstanding the foregoing, Agreement Administrator and the City, at 
their sole discretion, may elect to receive either the actual cash value of the damages 
or request Operator to rebuild the property to its original condition and design. 

Section 6.23 Self-Insurance Program. There shall be no self-insurance 
program, including a self-insurance retention, with regard to any insurance required 
unless approved in writing by NYCEDC. 

ARTICLE VII 
 

TERMINATION 

Section 7.01 Events of Default.  The occurrence of any of the following 
shall constitute an event of default (“Event of Default”) under this Agreement: 

(a) Operator fails to remit Retention Payments or other payment pursuant to 
Article III or to make any other payments to Agreement Administrator when due and such failure 
shall continue for a period of ten (10) days after notice thereof from City and/or Agreement 
Administrator to Operator; 

(b) Operator fails to comply with any applicable Federal, State or local safety 
standards and regulations, or any Environmental Laws with regard to the Heliport including but 
not limited to Berthing Services; 
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(c) Operator abandons the Heliport operation or any part thereof; 

(d) Operator makes an assignment of this Agreement to another Person without 
the City’s prior written consent (other than in accordance with Section 9.10), or assignment of this 
Agreement for the benefit of its creditors; 

(e) Operator fails to provide the Berthing Plan pursuant to Section 2.02(l);  

(f) Operator fails to perform substantially all the services as expressly provided 
under this Agreement; 

(g) Operator fails to maintain a drug testing program, including random testing 
as required by the FAA or any other authority with jurisdiction; 

(h) Operator becomes insolvent or any bankruptcy, insolvency, reorganization 
or receivership or similar proceeding is commenced against Operator and is not stayed, discharged 
or vacated for a period of more than thirty (30) days or Operator commences a voluntary case or 
proceeding within the meaning of any applicable bankruptcy or similar law; or 

(i) Failure to replenish the Security Deposit within thirty (30) days of any draw 
down. 

(j) Operator fails to comply with monitoring and reporting requirements 
related to air quality, flight tracking and noise mitigation as set forth in this Agreement.  

(k) Operator fails to maintain or cause to be maintained the insurance required 
to be maintained by Operator pursuant to Article VI, and such failure continues for five (5) 
business days after written notice; 

(l) Operator fails to observe or perform or fails to cause to be observed or 
performed one or more of the terms, conditions, covenants or agreements of this Agreement on 
Operator’s part to be performed or observed not otherwise expressly provided for and such failure 
shall continue for a period of thirty (30) days after written notice thereof to Operator specifying 
such failure unless such failure requires work to be performed, acts to be done, or conditions to be 
removed which cannot, by their nature, reasonably be performed, done or removed within such 
thirty (30) day period, in which case no Event of Default shall be deemed to exist as long as 
Operator shall have commenced curing the same within the thirty (30) day period and shall 
diligently and continuously prosecute the same to completion within a reasonable period which 
shall not exceed sixty (60) days after Operator’s initial notice, provided however, if any such 
failure occurs twice within a twelve (12) month period, the same shall be an immediate Event of 
Default with no cure period permitted; 

(m) Operator shall file a voluntary petition under the present or any future 
federal bankruptcy code or any other present or future Federal, state or other bankruptcy or 
insolvency statute or law and such petition shall not be withdrawn within sixty (60) days after the 
filing thereof, or if such petition shall be filed against Operator and an order for relief shall be 
entered, or if Operator shall file a petition or an answer seeking, consenting to or acquiescing in, 
any reorganization, arrangement, composition, readjustment, liquidation, dissolution or similar 
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relief under the present or any future federal bankruptcy code or any other present or future federal, 
state or other bankruptcy or insolvency statute or law and such petition shall not be withdrawn 
within sixty (60) days of the filing thereof, or shall seek, or consent to, or acquiesce in, or suffer 
the appointment of, any trustee, receiver, custodian, assignee, sequestrator, liquidator or other 
similar official of Operator, or any part of, Operator’s interest in any properties including the 
Heliport or any agreements Operator has entered into for or in respect of, the Heliport, or if 
Operator shall take any partnership or corporate action in furtherance of any action described in 
this paragraph without written consent of the City or Agreement Administrator. 

Section 7.02 Expiration.  In addition to City’s right to terminate this Agreement and 
notwithstanding any other provision of this Agreement: 

(a) Upon the Expiration Date, Operator shall vacate the Heliport. In the event 
that Operator abandons the Heliport or permits the same to become vacant during the Term of this 
Agreement, this Agreement shall terminate upon the date of such abandonment or vacatur as fully 
and completely as if that were the date originally set in this Agreement for such termination. 
Nothing herein contained shall be construed to prevent the City or Agreement Administrator from 
maintaining an action for damages against Operator by reason of such abandonment or vacatur. In 
the event that Operator so abandons the Heliport, Operator shall be liable for any and all damages 
to City resulting therefrom, including, without limitation, reasonable attorney’s fees, and any other 
monies paid or incurred by City or Agreement Administrator, for service of process, marshal’s 
fees, and all other costs incurred in summary proceedings and the like. 

(b) In the event that Operator tenders any partial payments of Retention 
Payments or any additional charges to Agreement Administrator for a period subsequent to the 
Expiration Date, the same shall under no circumstances be construed to create or revive any right 
on the part of Operator to perform services under this Agreement. 

(c) In the event that Operator leaves any of its property including, without 
limitation, trade fixtures, in or upon the Heliport after the Expiration Date, Agreement 
Administrator may dispose of same and charge Operator for the cost of such disposal or keep the 
property as abandoned property. 

Section 7.03 Remedies.  The City may terminate this Agreement if the Operator fails to 
cure an Event of Default pursuant to the terms prescribed above and if no time is specified, the 
City may terminate the same if failure to cure shall continue for a period of thirty (30) days after 
written notice thereof to Operator specifying such failure unless such failure requires work to be 
performed, acts to be done, or conditions to be removed which cannot, by their nature, reasonably 
be performed, done or removed within such thirty (30) day period, in which case no Event of 
Default shall be deemed to exist as long as Operator shall have commenced curing the same within 
the thirty (30) day period and shall diligently and continuously prosecute the same to completion 
within a reasonable period which shall not exceed sixty (60) days after Operator’s initial notice, 
provided however, if any such failure occurs twice within a twelve (12) month period, the same 
shall be an immediate Event of Default with no cure period permitted. If this Agreement is 
terminated under this Article VII, Operator shall immediately cease performing all obligations 
under this Agreement upon the termination date specified in the notice of termination and vacate 
the Heliport pursuant to section 7.02(a). If the Operator fails to cease operations and vacate the 
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Heliport on the date specified in the notice of termination, Operator shall forfeit the full amount 
of the Security Deposit to Agreement Administrator. The provisions of this Article VII are in 
addition to and not a limitation of any other right or remedy the City or Agreement Administrator 
may have under this Agreement, at law or equity, or otherwise. Failure to give notice of an Event 
of Default, or to terminate this Agreement for failure to timely cure an Event of Default, shall not 
constitute a waiver of any right afforded under this Agreement, nor shall any such failure constitute 
an approval of or acquiescence in any default, except as may be specifically agreed to in writing. 
Termination, whether for convenience or cause, shall not give rise to any cause of action against 
the City or Agreement Administrator. 

Section 7.04 Termination Options.   

(a) The City may terminate this Agreement upon twenty-five (25) days prior 
written notice to Operator for any reason deemed by the City to be in its interest. 

Section 7.05 Condemnation.  If the Heliport is subject to a condemnation proceeding 
started during the Term of this Agreement, this Agreement shall be deemed to have terminated 
thirty (30) days before the start of such proceeding and Operator will not be entitled to any part of 
any award therein. 

ARTICLE VIII 
 

COMPLIANCE WITH LAW, VENUE AND APPLICABLE LAW 

Section 8.01 Compliance with Law.   

(a) Operator covenants that it will comply, solely at its cost and expense, with 
all laws, ordinances, orders, requirements, rules and regulations (whether imposed upon Operator, 
Agreement Administrator or the City) of any and all administrations, departments, bureaus and 
boards of Federal, State and city authorities having jurisdiction over the Heliport and the slips, or 
water adjacent to the Heliport, and/or over the use, occupancy and maintenance thereof, including, 
without limitation, Environmental Laws and laws relating to Federal aviation, homeland security 
and transportation rules and regulations; sanitation, fire code, and environmental quality; equal 
opportunity employment; the Paid Safe and Sick Leave Law Rider (see Exhibit N) and Federal, 
State and municipal tax and withholding laws, except to the extent any such law, ordinance or 
regulation is preempted by State or Federal law (collectively, referred to as the “Laws”). If steps 
are taken to enforce any law, ordinance, or regulation relating to the safety of any persons or 
property located in the vicinity of the Heliport, and Operator in good faith believes such law, 
ordinance or regulation is preempted, the parties agree to meet promptly and Operator will take 
such measures that will adequately address any legitimate safety concerns. 

(b) Operator shall, at its own expense, procure from all governmental 
authorities having jurisdiction over the operations of Operator hereunder and shall maintain in full 
force and effect throughout the Term of this Agreement all licenses, certificates, permits or other 
authorizations which may be necessary for the conduct of such operations. 
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(c) The obligation of Operator to comply with governmental requirements is 
provided herein for the purpose of assuring proper safeguards for the protection of persons and 
property on the Heliport. Such provision is not to be construed as an admission by City that such 
requirements are applicable to it. 

(d) The parties shall, during the Term of this Agreement, for one another’s 
information, deliver to one another, promptly after receipt of any notice, warning, violation, order 
to comply or other document in respect of the enforcement of any laws, ordinances, and 
governmental rules, regulations and orders, a true copy of the same. 

(e) Operator shall furnish to Agreement Administrator upon its written request 
copies of any studies or tests conducted to achieve or determine compliance with laws, ordinances 
and governmental rules, regulations and orders during the Term of this Agreement. 

(f) Operator shall notify Agreement Administrator promptly of any inspections 
of the Heliport by the municipal authorities (including the Department of Transportation), and 
whenever possible, shall notify Agreement Administrator in advance of any scheduled inspections 
so that a representative of Agreement Administrator may be present. Operator shall deliver copies 
of any violations to Agreement Administrator within five (5) days of receipt. 

(g) Operator shall furnish to Agreement Administrator on a monthly basis a 
copy of all such applicable documents received or generated within the previous month, including, 
without limitation, any studies, reports, permits, tests, documents required to be filed with FAA, 
or other findings performed or otherwise conducted in accordance with and/or to achieve or 
determine compliance with laws, ordinances and governmental rules, regulations and orders 
during the Term of this Agreement.  

Section 8.02 Governing Law; Waiver of Trial by Jury; Venue.  This 
Agreement will be performed in the State of New York and the parties consent to its 
interpretation according to the law of the State of New York. The parties agree to be 
subject to and hereby irrevocably consent to personal jurisdiction in the Supreme Court 
of New York State in New York County or the Federal Courts in the Southern District 
of New York in connection with any action, suit or proceeding arising out of this 
Agreement. To extent permitted by law, the parties shall waive trial by jury in any 
action or proceeding or counterclaim brought on any matter whatsoever arising out of 
or in any way connected with this Agreement, or the use or occupation of the Heliport. 
This provision shall survive the expiration or earlier termination of this Agreement. 

Section 8.03 Governmental Approval.  This Agreement does not grant 
authority for any operation or use that may require any permit or approval. Operator 
shall, at its own cost and expense, initiate by appropriate notice, application or petition 
and thereafter diligently and in good faith prosecute proceedings for the procurement 
of all necessary and appropriate consents, approvals, or authorizations (or exemptions 
therefrom) from any governmental agency for the sanction of this Agreement and the 
activities to be carried on by Operator hereunder. Such compliance includes, but is not 
limited to, any required review, permit, license or approval by the FAA or the New 
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York City Department of Small Business Services (“DSBS”), and/or any other 
applicable governmental entity. 

Section 8.04 Noise Control; Nuisance.   

(a) Operator shall comply with all of the rules, regulations, conditions, 
directives arising out the terms and conditions of this Agreement (including without limitation the 
procedures pertaining to Exhibit L entitled “Noise Mitigation and Other Issue Procedures”) and 
24.201 Et. seq. of the Administrative Code of the City of New York (the “Noise Control Code”). 
Operator shall not permit or cause to be permitted, operated, conducted, constructed or 
manufactured on the Heliport devices and activities (“Devices and Activities”) that would cause 
a violation of the Noise Control Code.  

(b) Operator shall not permit or cause to be permitted, operated, conducted, 
constructed or manufactured on the Heliport Devices and Activities that would cause a private or 
public nuisance; provided, however, that nothing herein precludes Operator from taking the 
position that any action alleging private or public nuisance is preempted by Federal law. 

(c) Any such Devices and Activities shall incorporate advances in the art of 
noise control developed for the kind and level of noise emitted or produced by such devices or 
activities in accordance with the regulations issued by the Department of Environmental 
Protection of the City of New York, or its successor. 

Section 8.05 Weight Control.  Operator must comply with the pier/Barge 
load restrictions as shown in Exhibit O, ”which sets forth the maximum load per square 
foot for the decking/Barge. The maximum single weight and skid or carriage therefore 
that may be accommodated thereon shall not cause stresses which are greater than 
normal design stresses for all elements of the decking nor cause lateral thrusts which 
will endanger the bulkhead wall inshore of the decking. Operator shall submit 
calculations for review and the load shall be approved by Agreement Administrator. 
Agreement Administrator may reduce the permitted load as structural and sub-
structural conditions change as Agreement Administrator in its sole discretion shall 
determine, provided that if such reduction in permitted load materially interferes with 
Operator's operation of the Heliport as Agreement Administrator in its sole discretion 
shall determine, then the parties shall negotiate in good faith a corresponding reduction 
in the Retention Payments. 

Section 8.06 Investigation.   

(a) Cooperation.  The parties to this Agreement agree to cooperate fully and 
faithfully with any investigation, audit, or inquiry conducted by a State or City governmental 
agency or authority that is empowered directly or by designation to compel the attendance of 
witnesses and to examine witnesses under oath, or conducted by the Inspector General of a 
governmental agency that is a party in interest to the transaction, submitted bid, submitted 
proposal, contract, permit, lease or license that is the subject of the investigation, audit or inquiry. 

(b) Refusal to Testify.   
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(i) If any person has been advised that his or her statement, and any 
information from such statement, will not be used against him or her 
in any subsequent criminal proceeding and still refuses to testify 
before a grand jury or other governmental agency or authority 
empowered directly or by designation to compel the attendance of 
witnesses and to examine witnesses under oath concerning the award 
of or performance under any transaction, agreement, lease, 
agreement, contract or license entered into with the City, the State or 
any political subdivision or public authority thereof, or any local 
development organization within the City, or any public benefit 
corporation organized under the laws of the State, then Operator may 
be subject to a hearing or penalties as set forth in paragraph (c) and 
(d) herein or; 

(ii) If any person refuses to testify for a reason other than the assertion 
of his or her privilege against self-incrimination in an investigation, 
audit or inquiry conducted by a City or State governmental agency 
or authority empowered directly or by designation to compel the 
attendance of witnesses and to take testimony under oath, or by the 
Inspector General of the governmental agency that is a party in 
interest in, and is seeking testimony concerning the award of, or the 
performance under, any transaction, agreement, lease, permit, 
contract or license entered into with the City, the State, or any 
political subdivision thereof or any local development corporation 
within the City, then Operator may be subject to a hearing or 
penalties as set forth in Sections (c) and (d) herein. 

(c) Hearing.   

(i) The Commissioner of DSBS (the “Commissioner”) or the agency 
head whose agency is a party in interest to the transaction, submitted 
bid, submitted proposal, contract, lease, permit or license may 
convene a hearing, upon not less than five (5) days’ written notice to 
the parties involved to determine if any penalties should attach for 
the failure of a person to testify. 

(ii) If any non-governmental party to the hearing requests an 
adjournment, the Commissioner or the agency head who convened 
the hearing may, upon granting the adjournment, suspend any 
contract, lease, permit or license pending the final determination 
pursuant to paragraph (e) below without the City incurring any 
penalty or damages for delay or otherwise. 

(d) Penalties.  The penalties that may attach after the final determination by the 
Commissioner may include, but shall not exceed: 
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(i) The disqualification for a period not to exceed five (5) years from the 
date of any adverse determination for any person or any entity of 
which such person was a member, shareholder, officer, director, 
employee or agent at the time the testimony was sought, from 
submitting bids for, or transacting business with, or entering into or 
obtaining any contract, lease, permit or license with or from the City; 
and/or 

(ii) The cancellation or termination of any and all existing City contracts, 
leases, permits or licenses that the refusal to testify concerns and that 
have not been assigned as permitted under this Agreement, nor the 
proceeds of which pledged to an unaffiliated and unrelated 
institutional lender for fair value prior to the issuance of the notice 
scheduling the hearing, without the City incurring any penalty or 
damages on account of such cancellation or termination; monies 
lawfully due for goods delivered, work done, rentals, or fees accrued 
prior to the cancellation or termination shall be paid by the City. 

(e) Final Determination.  The Commissioner or agency head shall consider or 
address in reaching his or her determination and in assessing an appropriate penalty the factors in 
paragraphs (i) and (ii) below. He or she may also consider, if relevant and appropriate, the criteria 
established in paragraphs (iii) and (iv) below, in addition to any other information which may be 
relevant and appropriate. 

(i) The party’s good faith endeavors or lack thereof to cooperate, fully 
and faithfully with any governmental investigation or audit 
including, but not limited to the discipline, discharge, or 
disassociation of any person failing to testify, the production of 
accurate and complete books and records, and the forthcoming 
testimony of all other members, agents, assignees or fiduciaries 
whose testimony is sought. 

(ii) The relationship of the person who refused to testify to any entity 
that is a party to the hearing, including, but not limited to, whether 
the person whose testimony is sought has an ownership interest in 
the entity and/or the degree of authority and responsibility the person 
has within the entity. 

(iii) The nexus of the testimony sought to the subject entity and its 
contracts, leases, permits or licenses with the City. 

(iv) The effect a penalty may have on an unaffiliated and unrelated party 
or entity that has a significant interest in an entity subject to penalties 
under (d) above, provided that the party or entity has given actual 
notice to the Commissioner or agency head upon the acquisition of 
the interest, or at the hearing called for in (c) above gives notice and 
proves that such interest was previously acquired. Under either 
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circumstance the party or entity must present evidence at the hearing 
demonstrating the adverse impact such a penalty would have on such 
person or entity. 

(f) Definitions Used In This Section 8.06.   

(i) The term “license” or “permit” as used in this Section 8.06 shall be 
defined as a license, permit, franchise or concession not granted as a 
matter of right. 

(ii) The term “person” as used in this Section 8.06 shall be defined as 
any natural person doing business alone or associated with another 
person or entity as a partner, director, officer, principal or employee. 

(iii) The term “entity” as used in this Section 8.06 shall be defined as any 
firm, partnership, corporation, association or person that receives 
monies, benefits, licenses, leases or permits from or through the City 
or otherwise transacts business with the City. 

(iv) The term "member" as used in this Section 8.06 shall be defined as 
any person associated with any other person or entity as a partner, 
director, officer, principal or employee. 

(g) In addition to and notwithstanding any other provision of this Agreement, 
the Commissioner or the agency head may, at his or her discretion, terminate this Agreement upon 
twenty four (24) hours’ written notice in the event Operator fails to promptly report in writing to 
the Commissioner of Investigation of the City of New York any solicitation of money, goods, 
requests for future employment or other benefit or thing of value, by or on behalf of any employee 
of the City, Agreement Administrator, or other person, firm, corporation or entity for any purpose 
which may be related to the procurement or obtaining of this Agreement by Operator, or affecting 
the performance of this Agreement. 

Section 8.07 Review and Approval.  The granting of this Agreement is 
subject to the applicable government review and approval process including, but not 
limited to, approval of Operator based upon the information provided in either the 
required Business Disclosure Statement or the required Business Entity Questionnaire 
and the Principal Questionnaire, whichever is applicable. The aforementioned 
documents have been completed by Operator and submitted to City prior to or upon 
execution of this Agreement. In the event, subsequent to the execution of this 
Agreement, approval is not granted by the applicable authority, this Agreement shall 
be terminated upon twenty-four (24) hours’ notice to Operator. 

Section 8.08 Conflict of Interest.  Operator warrants and represents that 
no officer, agent, employee or representative of the City or Agreement Administrator 
has received any payment or other consideration for the granting of this Agreement 
and that no officer, agent, employee or representative of the City or Agreement 
Administrator has any interest, directly or indirectly in Operator, this Agreement, or 
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the proceeds thereof. Operator acknowledges that the City and Agreement 
Administrator is relying on the warranty and representation contained in this Section 
8.08 and that the City would not enter into this Agreement absent the same. It is 
specifically agreed that, in the event the facts hereby warranted and represented prove, 
in the opinion of the City or Agreement Administrator, to be incorrect, the City shall 
have the right to terminate this Agreement upon twenty-four (24) hours’ notice to 
Operator and to rescind this transaction in all respects. 

ARTICLE IX 
 

MISCELLANEOUS PROVISIONS 

Section 9.01 No Assurances as to Volume.  Operator acknowledges and 
agrees that the City and Agreement Administrator have not made any representations 
or assurances with respect to the volume of business which Operator will or may have 
in the exercise of the rights granted herein during the Term of this Agreement.  

Section 9.02 Security.  Operator is solely responsible for 24-hour security 
of the Heliport and its operation. Operator shall to the best of its ability ensure that the 
Heliport and its operations are secure and shall coordinate with other users of the 
Heliport to ensure the overall security of the Heliport. All security plans and systems 
are subject to the approval of Agreement Administrator. Nothing in the foregoing shall 
be construed to limit any right City police, investigators or other law enforcement 
persons may otherwise have to enter the Heliport at any time for official purposes in 
the exercise of their public duties, including but not limited to investigations, searches, 
inspections, and examinations. Compliance with all applicable federal regulations in 
the event that passenger screening is implemented at the Heliport. 

Section 9.03 Binding Effect.  Subject to the specific restrictions and 
limitations set forth in other provisions herein, this Agreement shall be binding upon 
and inure to the benefit of the parties hereto, their respective successors, lessees, assign, 
grantees, and legal representatives, but no sale, assignment, mortgage, grant, or lease 
by Operator of any interest or right given it under this Agreement shall be valid or 
binding without the prior written consent of the City, except for assignments made 
pursuant to Section 9.09 hereof. 

Section 9.04 Beneficiaries.  This Agreement and each and every 
provision hereof are for the exclusive benefit of the City, the Agreement Administrator 
and Operator and not for the benefit of any third party. Nothing herein contained shall 
be taken as creating or increasing any right in any third person to recover by way of 
damages or otherwise against either of the parties hereto. 

Section 9.05 Waivers and Consents.  No consent or approval by the City 
or Agreement Administrator shall be effective unless previously stated in writing, 
signed by an authorized officer of the City or Agreement Administrator, and subject to 
such conditions as the City or the Agreement Administrator may, in their sole and 
absolute discretion require or as otherwise provided for this Agreement. No consent or 
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waiver, express or implied, by any party to this Agreement to or of any breach or 
default by another party to this Agreement in the performance of its obligations 
hereunder, shall be deemed or construed to be a consent or waiver to or of any other 
breach or default in the performance by the breaching party of the same or any other 
obligations hereunder. Failure on the part of any party to complain of any act or failure 
to act by another party, irrespective of how long such failure continues, shall not 
constitute a waiver of any rights hereunder.  

Section 9.06 Notices.  Except for payments to be made by Operator in 
accordance with Article III above, all notices, demands, requests, submissions, or other 
communications which are required to be served pursuant to this Agreement shall be 
in writing and shall be deemed to have been properly served when mailed by certified 
or registered mail, return receipt requested, or delivered personally or by overnight 
hand delivery or other courier service addressed: (a) in the case of Agreement 
Administrator or the City, to the Executive Vice President for Property Management, 
with a copy to the General Counsel of NYCEDC, at 1 Liberty Plaza, New York, NY 
10006, and (b) in the case of Operator, to the [INSERT NAME] with a copy to the 
[INSERT NAME] at the Heliport. Each party may designate by notice in writing a 
substitute party or a new address to which any notices, demands, request, submissions, 
or communications shall thereafter be served. 

Section 9.07 Severability.  If any covenant or provision of this 
Agreement, or any application thereof, shall be invalid or unenforceable, the remainder 
of this Agreement, and any other application of such covenant or provision, shall not 
be affected thereby. No controversy concerning any covenant or provision shall delay 
the performance of any other covenant or provision. 

Section 9.08 Headings.  All headings and titles in this Agreement are for 
purposes of identification and convenience only and shall not affect any construction 
or interpretation of this Agreement. 

Section 9.09 Entire Agreement; No Oral Modifications.  This Agreement 
(including the exhibits referred to in this Agreement, which are hereby incorporated in, 
and deemed to constitute a part of, this Agreement) sets forth the entire understanding 
of the parties and supersedes all prior and contemporaneous oral or written agreements 
and understandings with respect to the subject matter. This Agreement may not be 
amended or modified except by a writing signed by the parties. 

Section 9.10 Assignment.  No rights and/or obligations under this 
Agreement may be subcontracted by Operator without the prior written consent of 
Agreement Administrator. This Agreement and the rights and obligations under this 
Agreement may not be licensed or assigned by Operator, without the prior written 
consent of the City. If Operator makes such an assignment without the prior written 
consent of the City, the City shall have the right, but not the obligation, to terminate 
this Agreement. Merger, consolidation, purchase of a majority of assets, transfer of a 
majority of stock or of joint venture or partnership interests in Operator by operation 
of law or otherwise, are deemed to be an assignment of this Agreement for purposes 
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of this Section 9.10. Additionally, Operator shall not mortgage or pledge this 
Agreement or any part thereof, or in any way charge or encumber the rights granted 
herein, or any part thereof, or issue or grant any agreement or license to use the Heliport 
or any part thereof without the prior written consent of the City. 

Section 9.11 Dissolution, Merger or Sale of Operator.  Operator 
covenants and agrees that at all times during the Term of this Agreement, it will (i) 
maintain its corporate existence, (ii) continue to be subject to service of process in the 
State and either be organized under the laws of the State of New York, or under the 
laws of any other state of the United States and duly qualified to do business in the 
State, and (iii) not liquidate, wind-up or dissolve or otherwise dispose of all or 
substantially all of its property, business or assets, and (iv) not consolidate with or 
merge without the City's consent into another entity or permit one or more entities to 
consolidate with or merge into it. 

Section 9.12 Representation and Warranties.  Operator hereby represents 
and warrants to City and Agreement Administrator, as of the Commencement Date, 
that it is a corporation duly organized, validly existing and in good standing under the 
laws of the State of Nevada, has all necessary corporate power and authority to execute, 
deliver and perform its obligations under this Agreement, is a Permitted Person and 
this Agreement shall be enforceable against it in accordance with its terms. Operator 
(i) warrants that the undersigned signatory for Operator has the power and authority to 
enter into this Agreement on behalf of Operator and to bind Operator to the terms and 
conditions of this Agreement, (ii) warrants to continuing being a Permitted Person 
throughout the Term and (iii) has presented to City a certified copy of the resolution of 
the board of directors of Operator granting and approving that power and authority.  

Section 9.13 Force Majeure.  Whenever a period of time is provided in 
this Agreement for either party to do or perform any act, said party shall not be liable 
for any delays due to or resulting from circumstances beyond its control after 
exercising due diligence to avoid or overcome such circumstances (“Force Majeure”), 
including without limitation: strikes, lockouts or other work stoppages; extraordinary 
weather conditions; acts of God; blackouts; acts of war or terrorism; court orders, riots, 
public disorders and criminal acts of third parties; or other such Force Majeure events. 
The party experiencing Force Majeure shall take prompt actions to notify the other 
party of the Force Majeure, to remove the causes of Force Majeure and to resume 
normal operations immediately after such causes have been removed but no later than 
one year after notice of the Force Majeure. Nothing in this Section 9.13 shall cause the 
party affected by the Force Majeure to unfavorably disrupt other operations or enter 
into what it considers to be any unfavorable labor agreement to remove the causes of 
the Force Majeure. The suspension of any obligations owing to a Force Majeure shall 
neither cause the Term of this Agreement to be extended nor affect any rights accrued 
prior to the Force Majeure. 

Section 9.14 Survival.  Any and all obligations and/or liabilities of 
Operator, the City and Agreement Administrator accordingly prior to the termination 
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of this Agreement and then outstanding shall survive the termination of this 
Agreement. 

Section 9.15 Earned Safe and Sick Time Act.  Operator shall comply with 
the Earned Sick Time Act, also known as the Paid Safe and Sick Leave Law, as a 
concessionaire of the City of New York as set forth in the Paid Safe and Sick Leave 
Law Rider annexed hereto as Exhibit N.  

Section 9.16 Workforce Development.   

(a) The Operator will strive to meet participation by Minority and Women-
Owned Business Enterprises (“M/WBE”) in connection with the Improvements, as applicable.  
See Exhibit P. 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the day and year 
first written above. 

THE CITY OF NEW YORK acting by and 
through the NEW YORK DEPARTMENT 
OF SMALL BUSINESS SERVICES 

By:_____________________________ 

Name:____________________________ 

Title:___________________ 

APPROVED AS TO FORM 
CERTIFIED AS TO LEGAL AUTHORITY: 
FOR THE CITY OF NEW YORK_ 

BY:______________________________________ 

ACTING CORPORATION COUNSEL 

FIRSTFLIGHT HELIPORTS, LLC D/B/A 
SAKER AVIATION SERVICES 

By:_____________________________ 

Name:____________________________ 

Title:___________________ 
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Exhibit A 

Site Plan  

The Heliport’s layout depicts the location of JRB’s Touchdown and Lift-Off Area (TLOF) and 13 hybrid takeoff/landing & 
parking spots on both “Pier” & “Barge.”

Pier
The Heliport’s TLOF (60 feet x 60 feet) is located at the 
outer end of the Pier, and is designated by an “H” -- the 
FAA’s standard heliport identification symbol. Spots A, 
B, and C and their associated separation distances are 
designed for aircraft with a maximum rotor blade diameter 
of 45 feet (e.g., AW139).

Barge
Spots 2 thru 6 and 8 thru 11 as are designed for aircraft 
with a maximum rotor blade diameter of 44 feet (e.g., 
S-76), while spot 12 is designed for rotor blades up to 
36 feet (e.g., B206 or AS350). Jet-A fuel is dispensed on 
barge spots 5 and 6.
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Exhibit B 

Berthing Plan  

FREIGHT LOGISTICS 

Since the operational freight logistics Berthing Plan will be further refined closer to the 
Commencement Date pursuant to the terms set forth in Section 2.20(l)(iv), several conservative 
assumptions are built into this Plan. 

Objective: 

To shift freight from truck deliveries to the City’s waterways and bike facilities to improve street 
user safety, reduce truck traffic congestion, improve air quality, and fight climate change. 

Vessel Arrival: 

Vessels are anticipated to arrive in the morning loaded with freight and moor at the barge that is 
connected to the pier via a gangway. 

The Barge will be secured to piles to always remain at the pier during the duration of the Term 
and will be dedicated to the storage, staging, and unloading of freight from the various vessels. 

It is anticipated that there will be approximately 60 cargo bikes dedicated to delivering 3,600 
cubic feet of small packages and parcels per day.  

Local deliveries are anticipated to occur during daytime hours, potentially seven days a week. 

Operation Limitations: 

Freight operations will be limited to up to three marine vessel deliveries per day provided such 
deliveries comply with the terms and conditions in the Agreements including but not limited to 
Section 2.02(l)(iv) and do not interfere with the Heliport’s primary aviation services or expand 
the parameters on the EAS referenced in Exhibit C. 
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Exhibit C 
NEGATIVE DECLARATION DATED February 6, 2023, AND ENVIRONMENTAL 
ASSESSMENT STATEMENT, CEQR NO. 22SBS006M (to be accessed Online at the 

following URL: https://a002-ceqraccess.nyc.gov/ceqr/Details?
data=MjJTQlMwMDZN0&signature=af5c66cb591aa5dec0c04b380b3466cc96855a8d 
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NEGATIVE DECLARATION 

CEQR NUMBER: 22SBS006M 

DATE ISSUED: February 6, 2023 

NAME: Downtown Manhattan Heliport FreightNYC Project 

CEQR CLASSIFICATION: Unlisted 

LOCATION: 1 Pier 6 
Manhattan 
Community District 1 
Block 2, Lot 23 

DESCRIPTION: 

The Applicants, the New York City Economic Development Corporation (NYCEDC) 
and the New York City Department of Small Business Services (SBS) (collectively the 
“City”), are undergoing a public procurement to select a new operator (the 
“Concessionaire”) of the Downtown Manhattan Heliport (DMH) at Pier 6, in Lower 
Manhattan (Block 2, Lot 23). The Concessionaire will go through the Franchise and 
Concession Review Committee (FCRC) process to operate the Heliport (the “Proposed 
Action”), which is a discretionary action subject to the City Environmental Quality 
Review (CEQR).  

The City proposes to establish a last-mile delivery operation on the existing Heliport pier 
as part of the Concessionaire Agreement, as well as renew the existing heliport 
operations, which would continue to operate as they are currently with no change to the 
volume or timing of the helicopter operations. The Proposed Action would establish a 
floating freight barge landing for docking the marine vessel, as well as a gangway to 
connect the Heliport pier and the barge landing that would be able to rise and fall with 
the tides. The last-mile operations would utilize marine vessels to transport pre-loaded 
zero-emission vehicles (cargo bicycles) to a new permanent floating barge to be installed 
on the north side of the Heliport pier. The last-mile delivery facility may also use cargo 
vans, which would wait on the pier for the arrival of the marine vessel in the morning, be 
loaded with packages transferred from the vessel, and proceed on delivery routes in 
Lower Manhattan. It is assumed that 80 percent (or more) of the deliveries would be by 
electric cargo bikes, and approximately 20 percent of deliveries would be made by 
electric or traditional cargo vans. The operations would be limited to up to three marine 
vessel deliveries per day, tentatively at 7 AM, 12 PM, and 3 PM. The Concessionaire 
Agreement would seek to renew the existing Heliport operations and would ensure that it 
would not to be affected by the addition of a last-mile delivery operation; therefore, the 
Heliport would continue to operate as at present, with uninterrupted use for its primary 
aviation operations. The freight operation is assumed to be operational by 2023. 

Kevin D. Kim 
Commissioner 

1 Liberty Plaza 
New York, NY 10006 
212-513-6300 tel
212-618-8865 fax
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The Concessionaire is expected to make cosmetic improvements to the interior of the 
building at the heliport and replace mechanical in-kind. The envelope of the building will 
not change. Additionally, the eventual freight operator will explore the feasibility of 
electric vehicle (“EV”) battery charging on the pier, in order to support the freight 
operation.  

Since the Concessionaire has not been selected at the time of finalizing the 
Environmental Assessment Statement (EAS), conservative assumptions have been made 
to capture a reasonable worst case regarding the freight operations.  Once the 
Concessionaire is selected, they would be responsible for ensuring that the freight 
operations are aligned with the assumptions presented in the EAS. If any new elements 
are proposed that are out of scope with the EAS assumptions, then they would be subject 
to additional environmental review and approval pursuant to CEQR. 

Statement of No Significant Effect 

Pursuant to Executive Order 91 of 1977, as amended, and the Rules of Procedure for City 
Environmental Quality Review, found at Title 62, Chapter 5 of the Rules of the City of 
New York and 6NYCRR, Part 617, State Environmental Quality Review, the New York 
City Department of Small Business Services assumed the role of lead agency for the 
environmental review of the Proposed Action. Based on a review of information about 
the project contained in an Environmental Assessment Statement (EAS) dated February 
6, 2023, the New York City Department of Small Business Services has determined that 
the Proposed Action would not have a significant adverse impact on the environment. 

Reasons Supporting this Determination 

The above determination is based on information contained in the EAS dated February 6, 
2023 and incorporated by reference herein. The EAS finds that the Proposed Action 
would not have a significant adverse impact on the environment. The following areas 
screened out of CEQR analyses based on the scope of the Proposed Action and were 
found not to have a significant adverse impact:  Socioeconomic Conditions, Community 
Facilities, Shadows, Historic and Cultural Resources, Water and Sewer Infrastructure, 
Solid Waste and Sanitation Services, Energy, Greenhouse Gas Emissions, Noise, 
Neighborhood Character, and Construction. Reasons supporting the determination of no 
significant adverse impact on the areas of Land Use, Urban Design, Natural Resources, 
Hazardous Materials, Transportation and Air Quality are provided below.  

Land Use: A detailed analysis related to land use is included in this EAS. In the With 
Action scenario, the Proposed Action would facilitate a green last-mile delivery operation 
for marine vessels to transport freight for local delivery at a new permanent floating 
barge landing off the existing Heliport at Pier 6. The Proposed Action would not displace 
any land uses from the Project Site. The existing heliport uses on the Project Site would 
remain in place, and there would be no change to the existing heliport operations. The 
Proposed Action would require minimal modification to the East River to install piles 
needed to secure the new floating barge landing and associated gangway. The proposed 
spud barge landing and gangway would comprise an estimated 3,805 square feet (sf) of 
overwater coverage in the East River. Given the minor scope of the realignment of the 
parking lot and pier, the creation of the new last-mile delivery facility would not 
substantially affect land use patterns. The Proposed Action would not affect the existing 
zoning of the Project Site or study area. Therefore, the Proposed Action would not result 
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in any significant adverse impacts to land use or zoning. With respect to public policy, 
the Proposed Action would be consistent with the policies of the City's Waterfront 
Revitalization Program (WRP), ONENYC, Delivering Green, and the Vision 2030 
Comprehensive Waterfront Plan.  

Urban Design: An analysis related to urban design and visual resources is included in this 
EAS. The urban design study concludes that the Proposed Action would not result in any 
significant adverse impacts to the urban design and visual resources of the Project Site or 
study area. The proposed delivery operation would use the existing curb cuts at the 
entrance off South Street. The proposed barge landing and gangway would be additional 
maritime features of the existing L-shaped pier that contains landing pads for helicopters 
and a two-story terminal building. There would be no changes to the existing terminal 
building or the pier, other than having the gangway attach to the pier by the north side of 
the building. Additionally, Pier 6 and the DMH terminal building are not considered to be 
visual resources.  

Natural Resources: An analysis of natural resources is included in this EAS. Given that 
the Proposed Action would involve installation of piles and fenders or dolphins to 
support a floating freight barge landing facilitating the mooring of marine vessels for a 
green last-mile delivery operation, the natural resources study assessed the potential 
impacts of the proposed installation on the floodplain, water quality, and natural 
resources. The Proposed Action would be resistant to 1 percent annual chance storm 
events and would not affect flood levels, flood risk, or the flow of flood waters within the 
Project Site or the surrounding area. The Proposed Action would not have direct impacts 
on New York State Department of Environmental Conservation (NYSDEC) wetlands, as 
the piles and barge landing would be installed in waters deeper than 6 feet at mean low 
water (MLW). In-water construction activities would be completed over approximately 8 
to 12 weeks and would be conducted in accordance with any restricted periods 
established to protect spawning winter flounder (January 15 through May 31) and/or 
migrating anadromous species (March 1 through June 30).  

Construction and operation of the Proposed Action would not result in impacts to the 
limited vegetation adjacent to Pier 6 along the Greenway. There is no terrestrial habitat 
on the pier itself, and the addition of a gangway to connect the pier to the barge landing 
would not result in loss of habitat. The Proposed Action would not result in impacts to 
water quality, aquatic habitat, or aquatic biota, and therefore would not have adverse 
impacts on the essential fish habitat. Additionally, the construction and operation of the 
Proposed Action would not have the potential to result in significant adverse impacts to 
federally protected species. 

Once the Freight Operator is selected, the operator would be responsible for obtaining the 
required NYSDEC and U.S. Army Corps of Engineers (USACE) permits and updating 
any CEQR assumptions or determinations to secure such permits, at which time the scope 
of in-water construction will be confirmed. Therefore, the assessment of in-water 
construction presented in the EAS is based on conservative estimates that will be 
revisited and refined during the permitting process. 

Hazardous Materials: An analysis related to hazardous materials is included in this EAS. 
Construction of the Proposed Action includes in-water pile installation for the barge 
landing and would result in an increase in temporary, localized suspended sediment that 
would dissipate shortly after sediment disturbing activities. The installation of the barge 
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landing would require authorization/permitting by USACE under Section 404 of the 
Clean Water Act, as well as permitting in accordance with NYSDEC under Article 15 
Protection of Waters Act. Appropriate NYSDEC permitting would be obtained which 
would demonstrate compliance of Section 401 of the Clean Water Act.  
With these measures included as part of the Proposed Action, no significant adverse 
impacts related to hazardous materials would occur.  

Transportation: A screening assessment for transportation is included in this EAS. Under 
the hybrid, all-bike, and all-van scenarios, the incremental trips generated would not 
exceed the 2021 CEQR Technical Manual analysis threshold of 50 or more peak hour 
vehicle trips at a single intersection in any peak hour. In addition, the effect on street user 
safety will be managed by NYCEDC and the Freight Operator through an operational and 
physical layout plan which is currently being developed. Therefore, there would be no 
significant adverse transportation impacts with the Proposed Action. 

Air Quality: A preliminary analysis related to air quality is included in this EAS. As 
detailed in the transportation screening, the Proposed Action would not significantly alter 
traffic conditions. Additionally, the Proposed Action would not involve the addition of 
any new stationary emission sources. Therefore, there is no potential for mobile- or 
stationary-source impacts from the Proposed Action. The analysis of potential air quality 
impacts focuses on the nitrogen dioxide (NO2) and particulate matter (PM) emissions 
from the proposed marine freight service itself, including the effect of marine vessel 
engines on pollutant concentrations near the existing Heliport at Pier 6 (microscale 
analysis). The results of the EPA AERMOD analysis concludes that there are no 
exceedances of the NO2 1-hour National Ambient Air Quality Standard (NAAQS) and 
the maximum predicted incremental concentrations of PM2.5 are not predicted to exceed 
the CEQR de minimis criteria. Therefore, based on the results of the analysis, the 
Proposed Action would not have the potential to result in any significant adverse air 
quality impacts. 

No other significant effects upon the environment that would require the preparation of a 
Draft Environmental Impact Statement are foreseeable.  

This Negative Declaration has been prepared in accordance with Article 8 of the New 
York State Environmental Conservation Law (SEQRA). 

_______________________________ __________________ 
Anthony Dell’Olio, General Counsel Date 

February 6, 2023
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Exhibit D 

Intentionally Deleted 
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Exhibit E 

Retention Payment/Minimum Annual Guarantee Fee Schedule 

Retention Payments due to NYCEDC= the greater of the (i) Minimum Annual Guarantee payment 
being $2,040,000 in the first year as increased at a compounded rate of 5% per year or (ii) Thirty-
six percent (36%) of Gross Receipts per annum (“Percentage of Gross Receipts”).  The Retention 
Payment will be paid on a monthly basis as outlined below. 

The Minimum Annual Guarantee shall be payable in equal monthly installments (“Monthly 
Payments Due”) on the first day of each month during the Term of this Agreement. If at any time the 
Percentage of Gross Receipts, as calculated per month, is greater than the Monthly Payments Due (as 
shown in the chart below), then, in addition to the Monthly Payments Due, the Operator shall 
thereafter pay the difference between the Percentage of Gross Receipts for the applicable month 
(“The Additional Amount”) and the Monthly Payments Due. The Additional Amount is due on the 
twentieth (20th) day of each succeeding month in such operating year. 

Please refer to Section 3.03(f) for certification and auditing requirements. 

Year MINIMUM ANNUAL GUARANTEE  MONTHLY PAYMENTS DUE
1  $2,040,000 $170,000 
2  $2,142,000 $178,500 
3  $2,249,100   $187,425   
4          $2,361,555    $196,796.25           
5          $2,479,633            $206,636.08              

Option: 
6          $2,603,614    $216,967.83           
7          $2,733,795    $227,816.25           
8          $2,870,485    $239,207.08           
9                     $3,014,009    $251,167.42           
10                       $3,164,710    $263,725.83           
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Exhibit F 

Heliport Operations and Maintenance Plan 

Heliport Operations Plan  
Operator will utilize the most recent 14 CFR Part 139 Airport Certification (“Part 139”) and 
Heliport Certification Manual (“HCM”) from the Port Authority of New York and New Jersey 
(“PA”) as the baseline document for the Heliport’s proposed “Operations Plan”. 

Part 139 applies to airports that have scheduled or unscheduled air carrier operations in aircraft 
with a seating capacity of more than nine (9) passenger seats. As a Part 139 facility, the PA 
works closely with the FAA to ensure compliance through annual inspections and regular HCM 
reviews, and Operator will continue its relationship with FAA to maximize heliport safety. The 
HCM includes standard operating procedures (SOPs), facilities and equipment descriptions, staff 
responsibilities and assignments as well as other key information related to a facility’s day to-day 
operations. The Operator will review, analyze and update the HCM’s specific operational 
procedures and organizational content as needed to reflect current and proposed heliport 
operations. The Operator will also utilize a previously internally-developed Part 139- “Heliport 
Safety Plan” that covers many of the FAA topics listed below and sets forth heliport SOPs. By 
folding key aspects of the Heliport Safety Plan into the Heliport’s existing HCM, the result will 
be a more comprehensive document that addresses all day-to-day operational aspects of a 
corporate/sightseeing-based urban heliport. Additionally, since the Heliport is no longer under 
the auspices of the PA, the document will reflect the City’s governmental hierarchy and the 
various jurisdictional agencies and entities’ responsibilities and reporting structures.  

Based upon the PA’s HCM as presented in the New York City Heliport and Helicopter Master 
Plan (prepared for NYCEDC by Operator team member Jacobs Edwards & Kelcey), Operator’s 
Heliport Operations Plan includes the following topics: 

• Lines of succession of heliport operational responsibility
• Specific FAA issued exemptions from certain Part 139 requirements
• Any limitations imposed by the FAA administrator
• A location map (that identifies the Heliport and its terrain) to support emergency

operations 
• Heliport takeoff, landing and taxiway areas
• Lighted obstruction locations within the Heliport’s area of authority
• A description of each movement area available for air carriers and its safety areas and
all applicable roadways
• Procedures for avoidance of interruption or failure during construction work of utilities
serving facilities or navaids that support air carrier operations
• Procedures for maintaining paved, unpaved and safety areas
• A description of, and procedures for maintaining, the marking and lighting systems and
traffic and wind direction indicators
• Snow and ice removal procedures
• A description of facilities, equipment, personnel and procedures for meeting rescue and
firefighting requirements
• Hazardous materials compliance procedures
• Emergency planning
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• Self-inspection program procedures
• Ground vehicle control procedures
• Obstruction removal, marking and lighting procedures
• Public protection plan
• Wildlife hazard protection plan
• Airport condition reporting procedures
• Procedures for identifying, marking and reporting construction and other unserviceable
areas
• Other items as deemed by the FAA administrator as in the public interest.

Operator will also partner with City agencies and TSA to conduct tabletop security/emergency 
exercises and regular facility security drills covering the full range of potential threat and 
emergency response scenarios.   

Operator shall modify the planned operations upon reasonable request by the City and/or 
Agreement Administrator.  

Maintenance Plan  
The “Heliport Maintenance Plan” establishes the parameters and procedures for maintaining all 
landside, terminal and airside facilities. The plan is designed to maintain the safe, reliable and 
efficient operation and appearance of the facilities and equipment under Operator’s management 
and based on both time and usage intervals, of recurring inspections and maintenance tasks 
including cleaning, corrosion control, lubrications, testing, adjustments and replacement of 
components, as appropriate to keep the heliport’s systems, equipment and facilities in optimal 
operating condition. 

Key areas of focus will include: 
• Operational surfaces
• Visual aides to navigation
• Terminal building
• Aircraft fueling facilities
• Fire-fighting equipment
• Mobile equipment and maintenance facilities
• Radios
• Heliport access points and paved surfaces
• Signs and fencing
• Drainage

Heliport operations personnel will provide routine inspection of all operational surfaces at the 
beginning of each shift to ensure surfaces are even and there are no holes, cracks or surface 
deviations that could impair directional control of an aircraft. Contaminants (dirt, loose 
aggregate, foreign objects, etc.,) will be removed promptly. Additionally, operational surfaces 
will be properly drained to prevent ponding.  

Heliport personnel will ensure prompt removal of any uncontrolled solid objects or materials on 
airside surfaces that are capable of damaging aircraft, vehicles, structures, or injuring persons.  
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The City’s sometimes-harsh winters will make snow and ice control a critical element of the 
Heliport Maintenance Plan. Operator personnel will ensure prompt removal and control of snow, 
ice, etc. using approved materials. Timely commencement of Heliport snow and ice operations 
will be a requirement as will prompt notification to aircraft when any portion of the pavement is 
in a less than satisfactory condition.  

Wild- life management is also a staple of the Heliport Maintenance Plan given the facility’s 
waterfront location. Birds (gulls in particular) have historically been an issue at the Heliport and 
the PA implemented a variety of mitigations to minimize potential aircraft impacts, including 
posting fake owls and painting large birds on the ramp to scare the gulls away. Operator will 
continue to follow the PA procedures previously established at the Heliport. Operator shall 
modify the maintenance plans upon reasonable request by the City and Agreement 
Administrator.  
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Exhibit G 

Air Quality Monitoring Report Template 
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Exhibit H 
Intentionally Deleted 
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Exhibit I 
Helicopter Sightseeing Plan (ATTACHED AS PDF) 



*All altitudes and or route segments should be
modified when ever a safety conflict arises.

Depart JRB to the west side of buttermilk channel at 300º. 
Round buttermilk channel at 300º until the south side of 
Governors Island. Climb to 600º while heading for the south 
side of the statue keeping your 1000º stand off. 

ALPHA: 
Make a left hand climbing course reversal on the south 
side of the statue while contacting EWR Tower and request 
a tour ALPHA at 2000º. You should be at 1500º before 
passing Ellis Island and 2000º by the Freedom Tower Site 
mid-river. 

ALPHA 1:
Make a left hand climbing course reversal on the south 
side of the statue while while contacting EWR Tower and 
requesting a tour ALPHA 1 at 2000º. 

Come off the statue on the south side climbing to 2000º 
southbound on the Verrazano route till the south side of the 
Verrazano Bridge. 

Make a left hand course reversal to re-join the hudson river 
nourthbound at 2000º. 

You should be handed off the LGA Tower somewhere 
between the Freedom Tower Site and the Lincoln Tunnel. 

Left hand course reveral at the 79th street boat basin at 
2000º to go south on the Jersey Shore. 

Once established Southbound, check out with LGA at 
2000º change to river frequency and make your call 
descending to 900º. 

You should be below 1300 at the Lincoln Tunnel and at 900º 
at the Colgate Clock. 

Change to East River frequency and head towards the 
North Tip of Governors to make your approach back to 
JRB. 

If EWR and or LGA will not clear you to 2000 request as 
high as possible for noise abatement. 

If ceilings are below 1500º all Tours will be flown in the 
SPAR at 900º or below.

New York City Tour ALPHAS*
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New York City Tour BRAVOS*

Depart JRB to the west side of buttermilk channel at 
300º. Round buttermilk channel at 300º. Round buttermilk 
channel at 300º until the south side of Governors Island. 

Climb to 500º while heading for the south side of the statue 
keeping your 1000º stand off. 

Make a left hand climbing course reversal on the south side 
of the statue while contacting BWR Tower and requesting a 
tour BRAVO at 2000º. 

You should be at 1500º before passing Ellis Island and 
2000º by The Freedom Tower Site mid-river.

You should be handed off to LGA Tower somewhere 
between the Freedom Tower Site and the Lincoln Tunnel. 

Continue northbound mid-river until the cemetery north of 
River Bank State Park. 

Make a right hand trun over the cemetery for the North 
side of Yankee Stadium. 

Make a left hand course reversal on the east side of the 
stadium. 

BRAVO: 
Continue to the north side of the GW Bridge at 2000º make 
a left hand turn to go southbound on the New Jersey side 
ofthe riever. 

BRAVO 1: 
Continue Northbound ont he Harlem River to Spuyten 
Duyvil then to the New Jersey Side to go South at 2000º. 

(SEE HARLEM RIVER AT OR BELOW 700º) 

Once past North Hudson Park, check out with LGA at 2000º 
change to river frequency and make your call descending 
to 900º. 

You should be below 1300º at the Lincoln Tunnel and at 
900º at The Colgate Clock. 

Change to East River frequency and head towards the 
North Tip of Governors to make your approach back to 
JRB. 

If EWR and or LGA will not clear you to 2000º request as 
high as possible for noise abatement.  

If ceilings are below 1500º all Tours will be flown in the 
SFAR at 900º or below. 

*All altitudes and or route segments should be
modified when ever a safety conflict arises.
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Air Tour Approach & Departure Paths

NO FLY

Battery Tolls

Valentino Park

Battery Park

40.68691 N 74.00656 W

40.67929 N  74.01887 W

40.70015N  74.02603W

Statue of Liberty
40.68481 N  74.03457 W
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Exhibit J 

Design, Schedule of Design, and Construction Costs for Site Improvements 

Programming Area Description Estimated Timeframe Estimated  Costs
*To Note: Saker agrees to front up to $1.8m to faciliatate the construction of the Freight Infrastructure
and, upon reimbursement, use the remainder of the monetary commitment to fulfill the scope listed 
below.

Airside
Fuel System Two Remote Dispensing Units with new hose reels, locking mechanism and spill indicators. 2024/2025 $200,000

Replace pumping container doors and locks. 
Upgrade the in-office feeder root monitoring box with modern vendor root box. 2024/2025 $440,000

Physical Layout Ramp Resurfacing / Re-striping and re-mark aircraft landing spots

Freight Infrastructure 20% of projected cost to build infrastructure required to facilitate freight 2023/2024 $240,000

Sound Box
Permanent or portable to be installed with collected noise data correlated with operational 
flight logs and flight track data to determine individual aircraft noise 2024 $15,000

Terminal Building
levels.

Roofing Two tier roof- Top metal,second level Rubberized Material 2024 $445,000
Replace all rotted wood structure. Repair drains. Seal entire roof with Top Seal.

HVAC 4 PRIMARY UNITS. Upgrade the Honeywell Components with modern technologyparts. 2024 $300,000
Upgrade evaporator motor and coils. 
Replace All vents and seals.

Security
Upgrade/replace terminal's video-based survellance & intrusion detection system to provide 
improved 24/7 security coverage; coordination with City agencies, as needed. 2023 $35,000
Install a Public address system throughout the Heliport for emergency announcements and 
information. 2023 $15,000

SIGHTSEEING AREA Ticketing Spaces and Passenger Waiting Areas 2024
Modernize  seating and waiting areas with new furniture and technology.
Downstairs Flooring Replacement: $70,000
Remove over 2000 square feet of tile, scrape, level, with self level and tile with flooring that is 
water and mold resistant. 2023 $20,000

Lighting Remove and replace entire building lighting with new low energy fixtures and bulbs. 2023 $20,000

COST TOTAL (AIRSIDE + TERMINAL) $1,800,000



For the avoidance of doubt, any and all noise mitigation initiatives and other issue procedures 
listed in this Exhibit G or elsewhere in the Agreement shall be undertaken within the regulatory 
and legal framework applicable to the Heliport.  Operator shall: 

1. Use best efforts to, as appropriate, advise Helicopter operators of a 5 minute running time.

2. Review, monitor and report on noise abatement procedures and utilize noise activity reports

via www.airportnoisereport.com and www.planenoise.com (or successor or replacement

websites).

3. Work directly with the Manhattan Borough President’s office and other City agencies on

noise mitigation and community concerns, as appropriate.

4. Use commercially reasonable efforts to work with helicopter manufacturers to incorporate

noise mitigation quiet technology in all new helicopters, and on the development of next

generation rotor craft.

5. Install a sound level meter (permanent or portable) at the heliport with collected noise

data correlated with operational flight logs and flight track data to determine individual

aircraft noise levels.

6. Identify and retain the services of an environmental consulting firm specializing in air

quality to develop a monitoring and reporting system for the heliport.

7. Use commercially reasonable efforts to develop a plan to accommodate larger (Stage 3)

helicopters.

8. Maintain membership and actively participate in the Eastern Region Helicopter Council

(EHRC) and Helicopter Association International (HAI) noise abatement program

initiatives.

9. Use commercially reasonable efforts to promote, through ERHC and their "Fly

Neighborly Program", to encourage three or four different dispersal routes, over water

only, in and out of the city to the eastern destinations therefore dispersing the traffic

noise.

Exhibit L 

Noise Mitigation and Other Issue Procedures (ATTACHED AS PDF) 
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10. At the Agreement Administrator’s sole discretion, either the Operator shall hire (at its  own

reasonable expense) or the Agreement Administrator shall hire (and the Operator shall

reimburse the Agreement Administrator for the reasonable expenses incurred by the

Agreement Administrator) an unbiased industry consultant with relevant experience to

complete a background study to first identify noise related issues at the Heliport, if any,

and a review of existing procedures, which can be considered by the Agreement

Administrator and/or the City for providing a baseline and the data to then make a

recommendation on initiating any additional efforts.
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Row A 

RowB 

Helicopter flight Operations Downtown Manhattan Heliport (monthly) 

Calendar Year 2015 

Baseline 
. -- -

Post reduction (50%) Maximum 

TFO/Month 

Jan 

2319 

1160 

Feb Mar Apr 

2216 3413 5732 
I 

1108 1707 2866 

EXHIBIT M

May Jun 

I 6456 4€-07 

3228 Ljot

Jul Aug Sep Oct Nov Dec Total

.9645 6673 5487 6979 4766 5008 .5930' 

2823 3337 1744 3490 2383 2504 �S1
I 1· 

Exhibit M 

Tourist Flight Cap (Annual and Monthly) 
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Exhibit N 

Paid Safe and Sick Leave Law Rider (ATTACHED AS PDF) 



NYC EARNED SAFE AND SICK TIME ACT CONTRACT RIDER 
(To supersede Section 4.06 of the January 2018 Appendix A and Section 35.5 of the March 2017 
Standard Construction Contract and to be attached to other City contracts and solicitations) 

A. Introduction and General Provisions.
1. The Earned Safe and Sick Time Act (“ESSTA”), codified at Title 20, Chapter 8 of

the New York City Administrative Code, also known as the “Paid Safe and Sick Leave Law,” 
requires covered employees (as defined in Admin. Code § 20-912) in New York City (“City”) to 
be provided with paid safe and sick time. Contractors of the City or of other governmental entities 
may be required to provide safe and sick time pursuant to the ESSTA. The ESSTA is enforced by 
the City’s Department of Consumer  and Worker Protection (“DCWP”), which has promulgated 6 
RCNY §§ 7-101 and 201 et seq. (“DCWP Rules”). 

2. The Contractor agrees to comply in all respects with the ESSTA and the DCWP
Rules, and as amended, if applicable, in the performance of this agreement. The Contractor further 
acknowledges that such compliance is a material term of this agreement and that failure to comply 
with the ESSTA in performance of this agreement may result in its termination. 

3. The Contractor must notify (with a copy to DCWP at
ComplianceMonitoring@dcwp.nyc.gov) the Agency Chief Contracting Officer of the City Agency 
or other entity with whom it is contracting in writing within 10 days of receipt of a complaint 
(whether oral or written) or notice of investigation regarding the ESSTA involving the 
performance of this agreement. Additionally, the Contractor must cooperate with DCWP’s 
guidance and must comply with DCWP’s subpoenas, requests for information, and other document 
demands as set forth in the ESSTA and the DCWP Rules. More information is available at 
https://www1.nyc.gov/site/dca/about/paid-sick-leave-what-employers-need-to-know.page.  

4. Upon conclusion of a DCWP investigation, Contractor will receive a findings letter
detailing any employee relief and civil penalties owed. Pursuant to the findings, Contractor will 
have the opportunity to settle any violations and cure the breach of this agreement caused by failure 
to comply with the ESSTA either i) without a trial by entering into a consent order or ii) appearing 
before an impartial judge at the City’s administrative tribunal. In addition to and notwithstanding 
any other rights and remedies available to the City, non-payment of relief and penalties owed 
pursuant to a consent order or final adjudication within 30 days of such consent order or final 
adjudication may result in the termination of this agreement without further opportunity to settle 
or cure the violations. 

5. The ESSTA is briefly summarized below for the convenience of the Contractor.
The Contractor is advised to review the ESSTA and the DCWP Rules in their entirety. The 
Contractor may go to www.nyc.gov/PaidSickLeave for resources for employers, such as 
Frequently Asked Questions, timekeeping tools and model forms, and an event calendar of 
upcoming presentations and webinars at which the Contractor can get more information about how 
to comply with the ESSTA and the DCWP Rules. The Contractor acknowledges that it is 
responsible for compliance with the ESSTA and the DCWP Rules notwithstanding any 
inconsistent language contained herein. 
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B. Pursuant to the  ESSTA and DCWP Rules: Applicability, Accrual, and Use.
1. An employee who works within the City must be provided paid safe and sick time.1

Employers with one hundred or more employees are required to provide 56 hours of safe and sick 
time for an employee each calendar year.  Employers with fewer than one hundred employees are 
required to provide 40 hours of sick leave each calendar year.  Employers must provide a minimum 
of one hour of safe and sick time for every 30 hours worked by an employee and compensation for 
such safe and sick time must be provided at the greater of the employee’s regular hourly rate or 
the minimum wage at the time the paid safe or sick time is taken. Employers are not discouraged 
or prohibited from providing more generous safe and sick time policies than what the ESSTA 
requires. 

2. Employees have the right to determine how much safe and sick time they will use,
provided that an employer may set a reasonable minimum increment for the use of safe and sick 
time not to exceed four hours per day.  For the use of safe time or sick time beyond the set minimum 
increment, an employer may set fixed periods of up to thirty minutes beyond the minimum 
increment. In addition, an employee may carry over up to 40 or 56 hours of unused safe and sick 
time to the following calendar year, provided that no employer is required to carry over unused 
paid safe and sick time if the employee is paid for such unused safe and sick time and the employer 
provides the employee with at least the legally required amount of paid safe and sick time for such 
employee for the immediately subsequent calendar year on the first day of such calendar year. 

3. An employee entitled to safe and sick time pursuant to the ESSTA may use safe
and sick time for any of the following: 

a. such employee’s mental illness, physical illness, injury, or health condition
or the care of such illness, injury, or condition or such employee’s need for medical 
diagnosis or preventive medical care; 

b. such employee’s care of a family member (an employee’s child, spouse,
domestic partner, parent, sibling, grandchild, or grandparent, the child or parent of 
an employee’s spouse or domestic partner, any other individual related by blood to 
the employee, and any other individual whose close association with the employee 
is the equivalent of a family relationship) who has a mental illness, physical illness, 
injury or health condition or who has a need for medical diagnosis or preventive 
medical care; 

1 Pursuant to the ESSTA, if fewer than five employees work for the same employer, and the employer had a net 
income of less than one million dollars during the previous tax year, such employer has the option of providing 
such employees uncompensated safe and sick time. 
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c. closure of such employee’s place of business by order of a public official
due to a public health emergency; 

d. such employee’s need to care for a child whose school or childcare provider
has been closed due to a public health emergency; or 

e. when the employee or a family member has been the victim of a family
offense matter, sexual offense, stalking, or human trafficking: 

1. to obtain services from a domestic violence shelter, rape crisis
center, or other shelter or services program for relief from a
family offense matter, sexual offense, stalking, or human
trafficking;

2. to participate in safety planning, temporarily or permanently
relocate, or take other actions to increase the safety of the
employee or employee’s family members from future family
offense matters, sexual offenses, stalking, or human trafficking;

3. to meet with a civil attorney or other social service provider to
obtain information and advice on, and prepare for or participate
in any criminal or civil proceeding, including but not limited to,
matters related to a family offense matter, sexual offense,
stalking, human trafficking, custody, visitation, matrimonial
issues, orders of protection, immigration, housing,
discrimination in employment, housing or consumer credit;

4. to file a complaint or domestic incident report with law
enforcement;

5. to meet with a district attorney’s office;
6. to enroll children in a new school; or
7. to take other actions necessary to maintain, improve, or restore

the physical, psychological, or economic, health or safety of the
employee or the employee’s family member or to protect those
who associate or work with the employee.

4. An employer must not require an employee, as a condition of taking safe and sick
time, to search for a replacement. However, where the employee’s need for safe and sick time is 
foreseeable, an employer may require an employee to provide reasonable notice of the need to use 
safe and sick time.  For an absence of more than three consecutive work days, an employer may 
require reasonable documentation that the use of safe and sick time was needed for a reason listed 
in Admin. Code § 20-914; and/or written confirmation that an employee used safe and sick time 
pursuant to the ESSTA. However, an employer may not require documentation specifying the 
nature of a medical condition, require disclosure of the details of a medical condition, or require 
disclosure of the details of a family offense matter, sexual offense, stalking, or human trafficking, 
as a condition of providing safe and sick time. Health information and information concerning 
family offenses, sexual offenses, stalking or human trafficking obtained solely due to an 
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employee’s use of safe and sick time pursuant to the ESSTA must be treated by the employer as 
confidential.  An employer must reimburse an employee for all reasonable costs or expenses 
incurred in obtaining such documentation for the employer. 

5. An employer must provide to all employees a written policy explaining its method
of calculating sick time, policies regarding the use of safe and sick time (including any permissible 
discretionary conditions on use), and policies regarding carry-over of unused time at the end of the 
year, among other topics. It must provide the policy to employees using a delivery method that 
reasonably ensures that employees receive the policy. If such employer has not provided its written 
policy, it may not deny safe and sick time to an employee because of non-compliance with such a 
policy. 

6. An employer must provide a pay statement or other form of written documentation
that informs the employee of the amount of safe/sick time accrued and used during the relevant 
pay period and the total balance of the employee’s accrued safe/sick time available for use. 

7. Safe and sick time to which an employee is entitled must be paid no later than the
payday for the next regular payroll period beginning after the safe and sick time was used. 

C. Exemptions and Exceptions. Notwithstanding the above, the ESSTA does not apply to any
of the following:

1. an independent contractor who does not meet the definition of employee under N.Y.
Labor Law § 190(2); 

2. an employee covered by a valid collective bargaining agreement, if the provisions
of the ESSTA are expressly waived in such agreement and such agreement provides a benefit 
comparable to that provided by the ESSTA for such employee; 

3. an audiologist, occupational therapist, physical therapist, or speech language
pathologist who is licensed by the New York State Department of Education and who calls in for 
work assignments at will, determines their own schedule, has the ability to reject or accept any 
assignment referred to them, and is paid an average hourly wage that is at least four times the 
federal minimum wage; 

4. an employee in a work study program under Section 2753 of Chapter 42 of the
United States Code; 

5. an employee whose work is compensated by a qualified scholarship program as that
term is defined in the Internal Revenue Code, Section 117 of Chapter 20 of the United States Code; 
or 

6. a participant in a Work Experience Program (WEP) under N.Y. Social Services
Law § 336-c. 
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D. Retaliation Prohibited. An employer shall not take any adverse action against an employee
that penalizes the employee for, or is reasonably likely to deter the employee from or interfere with
the employee exercising or attempting in good faith to exercise any right provided by the ESSTA.
In addition, an employer shall not interfere with any investigation, proceeding, or hearing pursuant
to the ESSTA.

E. Notice of Rights.
1. An employer must provide its employees with written notice of their rights pursuant

to the ESSTA. Such notice must be in English and the primary language spoken by an employee, 
provided that DCWP has made available a translation into such language. Downloadable notices 
are available on DCWP’s website at
https://www1.nyc.gov/site/dca/about/Paid-Safe-Sick-Leave-Notice-of-Employee-Rights.page. 
The notice must be provided to the employees by a method that reasonably ensures personal receipt 
by the employee. 

2. Any person or entity that willfully violates these notice requirements is subject to a
civil penalty in an amount not to exceed $50.00 for each employee who was not given appropriate 
notice. 

F. Records. An employer must retain records documenting its compliance with the ESSTA
for a period of at least three years, and must allow DCWP to access such records in furtherance of
an investigation related to an alleged violation of the ESSTA.

G. Enforcement and Penalties.
1. Upon receiving a complaint alleging a violation of the ESSTA, DCWP must

investigate such complaint. DCWP may also open an investigation to determine compliance with 
the ESSTA on its own initiative.  Upon notification of a complaint or an investigation by DCWP, 
the employer must provide DCWP with a written response and any such other information as 
DCWP may request. If DCWP believes that a violation of the ESSTA has occurred, it has the right 
to issue a notice of violation to the employer . 

2. DCWP has the power to grant an employee or former employee all appropriate
relief as set forth in Admin. Code § 20-924(d). Such relief may include, but is not limited to, treble 
damages for the wages that should have been paid; statutory damages for unlawful retaliation; and 
damages, including statutory damages, full compensation for wages and benefits lost, and 
reinstatement, for unlawful discharge. In addition, DCWP may impose on an employer found to 
have violated the ESSTA civil penalties not to exceed $500.00 for a first violation, $750.00 for a 
second violation within two years of the first violation, and $1,000.00 for each succeeding 
violation within two years of the previous violation. When an employer has a policy or practice of 
not providing or refusing to allow the use of safe and sick time to its employees, DCWP may seek 
penalties and relief on a per employee basis. 
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3. Pursuant to Admin. Code § 20-924.2, (a) where reasonable cause exists to believe
that an employer is engaged in a pattern or practice of violations of the ESSTA, the Corporation 
Counsel may commence a civil action on behalf of the City in a court of competent jurisdiction by 
filing a complaint setting forth facts relating to such pattern or practice and requesting relief, which 
may include injunctive relief, civil penalties and any other appropriate relief. Nothing in § 20-
924.2 prohibits DCWP from exercising its authority under section 20-924 or the Charter, provided 
that a civil action pursuant to § 20-924.2 shall not have previously been commenced.   

H. More Generous Polices and Other Legal Requirements. Nothing in the ESSTA is intended
to discourage, prohibit, diminish, or impair the adoption or retention of a more generous safe and
sick time policy, or the obligation of an employer to comply with any contract, collective
bargaining agreement, employment benefit plan or other agreement providing more generous safe
and sick time. The ESSTA provides minimum requirements pertaining to safe and sick time and
does not preempt, limit, or otherwise affect the applicability of any other law, regulation, rule,
requirement, policy or standard that provides for greater accrual or use by employees of safe and
sick leave or time, whether paid or unpaid, or that extends other protections to employees. The
ESSTA may not be construed as creating or imposing any requirement in conflict with any federal
or state law, rule or regulation.
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Exhibit O 

Pier/Barge Load Restrictions 
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Exhibit P 

M/WBE Participation 

NYCEDC encourages  meaningful  participation  by  women-owned  business  enterprises  
("WBEs")  and minority-owned business enterprises ("MBEs") (WBEs and MBEs collectively 
referred to as "M/WBEs") in its contracting opportunities. While it is anticipated that this may 
not be a requirement, Operator is encouraged to include the use of M/WBEs in the 
Improvements. If it is determined that MWBE requirements are applicable, the requirements 
would apply only towards the design and construction components of the Improvements. Typical 
target participation goals range from 20-30% for design and construction projects. 

In order to be considered M/WBEs, the M/WBEs must have received certification as such by the 
New York City Department of Business Services (“DSBS”). Businesses that have been certified 
as M/WBEs by the PANYNJ may be eligible to receive expedited certification from DSBS after 
completing the Expedited Certification Affidavit, a copy of which is available from DSBS. 
Operator will provide NYCEDC with report(s) as often and with such details as may be 
reasonably required by NYCEDC of any M/WBE used in the provision of services for the 
Improvements.  These requirements may change depending on the funding and associated 
requirements. 
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M/WBE PROGRAM REQUIREMENTS 
a. Participation Goal - Typical target participation goals range from 20-30% for design and

construction projects. This range reflects the minimum to the optimal Participation Goal
for the design and construction components of work related to the proposal (the “Work”).
No credit shall be given for participation by a graduate M/WBE, as defined in Section
6-129(c)(20) of the Administrative Code of the City of New York.

b. The target Participation Goal range represents a percentage of the hard costs and soft
costs associated with the Work (the “Eligible Costs”) that will be paid to contractors,
subcontractors and supplier firms certified with the City of New York through the
Department of Small Business Services or with the State of New York through the
Empire State Development Corporation as MBEs or WBEs. In the event of an
Improvement, Operator shall identify their Participation Goal in their M/WBE
Participation Proposal. A sample Participation Proposal is attached.

c. The credit toward the Participation Goal may be calculated as follows:
I. Contractors: The total dollar amount that Operator pays to contractors

certified as MBEs or WBEs for Eligible Costs (less amounts paid to direct
subcontractors or suppliers)

II. Direct Subcontractors: The total dollar amount that a contractor pays to
subcontractors certified as MBEs or WBEs for Eligible Costs (less amounts
paid to indirect subcontractors or suppliers).

III. Indirect Subcontractors: The total dollar amount that a subcontractor
pays to its subcontractors certified as MBEs or WBEs for Eligible Costs.

IV. Suppliers: 60% of the dollar amount spent on materials or supplies for the
design and construction components of the proposal purchased by
Operator, contractors or direct subcontractors from certified suppliers.

V. Joint Ventures: A contractor, direct subcontractor or indirect
subcontractor that is a qualified joint venture, as defined in Section 6-
129(c)(24), shall be permitted to count a percentage of its own participation.
The value of such participation shall be determined by subtracting from this
total dollar amount any third party payments and then multiplying the
remainder by the percentage to be applied to total profit to determine the
amount to which an M/WBE partner is entitled pursuant to the joint venture
agreement. Joint venture agreements must be made available for review and
confirmation for expenses to be credited toward fulfilment of the
Participation Goal.

d. The Operator shall provide NYCEDC with certified reports detailing its compliance
with its M/WBE Participation Proposal, Participation Plan and Participation Goal. 
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Participation Goal Calculation Example (for illustrative purposes only): 
Eligible Costs: $100 million 

Participation Goal: 25%  Actual Participation Amount: 27.4% 

 Dollar Value of Participation Goal: $25 million  Dollar Value of Participation 
Amount: $27.4 million 

Payment Dollar Value of M/WBE 
Participation 

Credit toward 
Participation 
Goal: 

Design Phase: 
$10 million is paid to an architecture firm as 
contractor for pre-construction work, firm is a 
joint venture with an M/WBE JV partner and 
profits are shared 50/50 pursuant to the JV 
Agreement  

$10 million 

$10 million (no amounts 
subcontracted out and no supplies 
needed) multiplied by the 50% JV 
Interest = $5 million 

5% 
Construction Management/GC Level: 
$90 million is paid to Contractor to serve as 
Construction Manager,  CM is NOT an 
M/WBE Firm. 

$90 million $0 

0% 

Direct Subcontractor Level: 
CM pays $80 million to multiple direct 
subcontractors. Two direct subcontractors are 
M/WBE firms and $50 million of the $80 
million is paid to these two firms.   

$50 million 

$50 million minus amounts spent 
by these two M/WBE direct 
subcontractor firms on indirect 
subcontractors ($30 million) and 
supplies ($10 million, see below) 
= $10 million 10% 

Indirect Subcontractor Level:  
$30 million is paid by Direct Subcontractors to 
multiple indirect subcontractors, $10 million 
of the $30 million is paid to Indirect 
Subcontractors that are M/WBE Firms  

$10 million $10 million 

10% 
Supplier Inclusion: 
$10 million is spent by Direct Subcontractors 
on supplies. Of that, $4 million is spent on 
supplies purchased from M/WBE suppliers. 

$4 million 
60% of  the $4 million purchased 
from M/WBE suppliers = $2.4 
million 2.40% 
TOTAL: 27.4% 
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M/WBE PARTICIPATION PLAN FORM 
Electronic Copies of forms may be obtained by emailing opportunityMWDBE@nycedc.com 



M/WBE COMPLIANCE REPORT FORM & SUBCONTRACTOR VERIFICATION FORM 
Electronic copies of forms may be obtained by emailing opportunityMWDBE@nycedc.com 
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	ARTICLE I   DEFINITIONS
	Section 1.01 Definitions.  Unless otherwise noted, the following definitions shall apply throughout this Agreement:
	“Control” and its related terms “Controlled” or “Controlling” means, unless otherwise defined herein for a specific provision of this Agreement, with respect to any Person, (i) the direct or indirect ownership of, or beneficial interest in, not less t...
	“Permitted Persons” shall have the meaning any Person that (i) is not in default or in breach, beyond any applicable grace period, of its obligations under any written agreement with the City or NYCEDC, unless such default or breach has been waived in...


	ARTICLE II   TERM; GRANT OF RIGHTS TO USE
	Section 2.01 Term.  The initial term of this Agreement (“Initial Term”) shall commence on the date set forth in a written notice to proceed from Agreement Administrator (“Commencement Date”) and continue until midnight on April 30, 2028 unless sooner ...
	Section 2.02 Scope of Services.  Operator shall operate the Heliport as a public-use heliport and for any other purpose consistent with the terms of this Agreement, and perform or cause to be performed, the services required for such operation, as set...
	(a) Helicopter Services.  Operator shall perform the following services in connection with the operation of the Heliport:
	(i) receipt and dispatch for landings and take-offs of helicopters owned or operated by corporations, Persons or air carriers engaged in the air transportation of passengers and baggage and in connection with police, medivac, emergency or military ser...
	(ii) boarding, deboarding, or transfer of such passengers and loading or unloading of baggage;
	(iii) provide access to parking spaces for employees and necessary service vehicles;
	(iv) accommodation of passengers, flight crews and baggage, including provision of associated heliport terminal services and amenities;
	(v) provide and store fuel only for incoming/outgoing helicopters operating at the Heliport, and provide storage, hangar or other parking and tie down areas for helicopters;
	(vi) accommodate, as appropriate, scheduled and nonscheduled flights on a legally non-discriminatory basis that is fair, safe and commercially reasonable;
	(vii) provide a dedicated rest area solely for pilots and crew separated from the passenger vicinity;
	(viii) provide at least one (1) staff member trained and certified by the TSA as the Airport Security Coordinator (“ASC”), according to TSA regulations. The ASC must be available during the Heliport’s operating hours;
	(ix) provide such other helicopter services as may be requested or approved in writing by the City or Agreement Administrator from time to time;
	(x) establish and maintain a system approved by Agreement Administrator to monitor air quality on a monthly basis in the vicinity of DMH for the duration of the Term. All expenses associated with such monitoring system are to be borne by the Operator....
	(xi) receive and analyze 311 data on a monthly basis and provide reports to Agreement Administrator and the City Council in form and substance as approved by Agreement Administrator in consultation with the City Council;
	(xii) ensure that all flights for tour purposes leaving from or coming into DMH (i) shall not undertake any routes other than those set forth in the 2010 Helicopter Sightseeing Plan (attached hereto as Exhibit I), as modified to remove the Yankee Stad...
	(xiii) employ technology which tracks all flights that land at the Heliport, including DMH originating flights and DMH-associated flights,
	(xiv) actively research available technologies to further mitigate helicopter noise, reduce emissions, and promote fuel efficiency, and implement any such technology at DMH as it becomes commercially feasible at the sole cost and expense of the Operat...
	(xv) incentivize use of greener technology at DMH including but not limited to Stage 3 helicopters and eVOTL;
	(xvi) make best efforts to prevent helicopters at DMH from idling for a period greater than ten minutes; and
	(xvii) provide cooperation with Berthing Services.

	(b) Maintenance and Repair Services.  Subject to the requirements and conditions set forth in Article IV hereof, Operator shall maintain and repair (structurally and otherwise) and repaint as appropriate for maintenance or appearances in a good, workm...
	(i) all paved landing areas, including maintenance and repair of the surface of the Barge and pier, all lights on the Barge and pier, markings and striping, and all navigational aids; any changes to the exterior lighting will be subject to Agreement A...
	(ii) all vehicles, equipment, machinery and tools provided by the Operator; and
	(iii) the Heliport, including all Heliport grounds (including, without limitation, the terminal facilities, all walkways, perimeter fences, grass cutting and removing trees and shrubs where and when necessary) and all buildings, structures and fixture...

	(c) Janitorial Services.  The Operator shall provide all janitorial services for the Heliport including the cleaning and removal of all waste, garbage, refuse, rubbish and litter from the site and the area within fifty (50) feet of the site. The Opera...
	(d) Pest Control.  The Operator shall provide regular pest control inspections and extermination. To the extent that the Operator applies pesticides to any property at the site, the Operator or any subcontractor hired by the Operator shall comply with...
	(e) Aviation and Other Support Functions.  In a manner consistent with sound aviation operating and safety practices, Operator shall:
	(i) operate and manage aviation fuel stored at the Heliport having due regard for the operational requirements of the users of such products at the Heliport;
	(ii) operate and manage the landing pad areas for the benefit of users thereof;
	(iii) expeditiously remove or cause to be removed snow and ice, using sand or other salt substitutes, from all active landing pads, parking spaces and access ramps;
	(iv) clean and remove all foreign objects from all landing pads, ramps and parking areas;
	(v) implement customer service mechanisms as approved by Agreement Administrator;
	(vi) provide such other services, and accommodate aeronautical and non-aeronautical uses or other commercially reasonable uses of the Heliport, which are consistent with good heliport, heliport terminal, FAA standards (including crash, fire and rescue...
	(vii) cooperate with Agreement Administrator and the City during special events and other unanticipated events, including landing and take-offs for high level governmental officials and dignitaries;
	(viii) maintain and repair the Heliport’s fire suppression system as required by the National Fire Code, as well as provide updates to these systems and submit monitoring plans as directed by Agreement Administrator;
	(ix) comply with all current and future aviation rules as set forth by the FAA through the entirety of the Term; and
	(x) maintain accurate logging of all feasible information regarding helicopter flights leaving the Heliport.

	(f) Improvements.  During the Term and subject to the terms of Article IV herein, Operator shall design and construct the facility and aeronautical improvements and Marine Highway Project Improvements (collectively, the facility and aeronautical impro...
	(i) Upon receipt by Operator of a notice to proceed, Operator shall diligently commence to design, construct and erect the Improvements and, provided Operator does not encounter undue, out of the ordinary delay in obtaining all necessary permits and a...
	(ii) Operator shall submit Plans and Specifications to Agreement Administrator for review and approval prior to the commencement of construction work on the Improvements;
	(iii) Operator shall first submit draft schematic drawings for the Improvements to Agreement Administrator for Agreement Administrator’s review and comment. Agreement Administrator shall provide comment on the schematics within twenty (20) days after ...
	(iv) Following Agreement Administrator’s approval of the schematic drawings, Operator shall submit draft design development drawings for the Improvements to Agreement Administrator for Agreement Administrator’s review and comment. Agreement Administra...
	(v) Following Agreement Administrator’s approval of the design development drawings, and in all events prior to the commencement of construction work on the Improvements, Operator shall submit final construction drawings for the Improvements to Agreem...
	(vi) Operator shall submit all three (3) sets each of the schematics, design development drawings, and construction drawings, in reduced size format; and
	(vii) Operator shall at all times comply with the terms and provisions of the EAS, including but not limited to, obtaining NYSDEC and United States Army Corps of Engineers (“USACE”) permits and update any CEQR assumptions or determinations to secure s...

	(g) Cooperation and Community Relations.  Operator shall:
	(i) confer with the City and the Agreement Administrator when requested and attend meetings with City and/or Agreement Administrator officials and other persons as reasonably requested by the City and/or Agreement Administrator to discuss matters rela...
	(ii) confer and co-operate as required with representatives of the communities affected by Heliport operations, including issues involving noise complaints, and provide mechanisms for addressing same; and
	(iii) upon receipt of written request from Agreement Administrator, and at the Operator’s sole cost and expense, Operator shall deliver to Agreement Administrator data regarding the electricity consumed in the operation of the Premises (the “Energy Da...

	(h) Flight Tracking.  In accordance with Section 2.02 (a)(xiii), Operator shall provide flight tracking reports, prepared by an authorized impartial party, to Agreement Administrator at 1 Liberty Plaza, New York, NY 10006, Attn.: Senior Director of Av...
	(i) Noise Mitigation.  In accordance with Section 2.02(a)(xiv), Operator shall require noise mitigation through techniques further described in Exhibit L entitled “Noise Mitigation and Other Issue Procedures”.
	(j) Air Quality Monitoring.  In accordance with Section 2.02(a)(x), Operator, at its own expense, will hire an unbiased industry consultant with relevant expertise to review and evaluate current air quality at the site including but not limited to imp...
	(k) City Capital Projects.  The Operator shall cooperate with Agreement Administrator and City agencies should capital projects, whose footprint overlaps with that of the Heliport’s, have already begun or will begin construction during the Term of the...
	(l) Berthing Services.
	(i) the Operator shall provide secondary waterborne freight services to the extent the same do not both interfere with the aviation services and expand outside the parameters laid out in the EAS (the “Berthing Services”) in accordance with all of the ...
	(ii) in performing the Berthing Services, the Operator and its contractors, employees and agents shall comply with all applicable federal, state and local laws, rules, regulations, orders, and written policies, including, without limitation, the appli...
	(iii) at no time shall the Berthing Services interfere with the aviation services provided hereunder;
	(iv) within sixty (60) days of the Commencement Date, the Operator shall provide a more extensive Berthing Plan for the Berthing Services, for the Agreement Administrator’s initial review and comment. The Agreement Administrator will provide comments ...
	(v) build out the Improvements including but not limited to those necessary to facilitate the Berthing Services, as further described in Exhibit B.  Solely in its capacity as proprietor of the Heliport, the City will cooperate, within reason, in Opera...
	(vi) operate and maintain equipment for the Berthing Services in a first class manner; and
	(vii) the Operator shall provide Berthing Services to all secondary waterborne freight vessels, as appropriate, that request such services, and shall establish and publish a schedule of fees associated with such use.


	Section 2.03 Right to Operate.  The City grants Operator the exclusive right to operate Heliport as a public use heliport with Berthing Services, subject to all necessary regulatory approvals and in accordance with the provisions of this Agreement. Op...
	(a) Subject to the provisions of this Agreement, Operator shall have the exclusive right and duty to manage, direct and control the Heliport without interference by nongovernmental third parties; provided, that Operator shall not enter into any contra...
	(b) Operator may, at its sole risk and expense, construct or relocate helicopter-related facilities and infrastructures (such as a hangar) within the Heliport subject to prior review and written approval by Agreement Administrator of Operator’s plans....
	(c) Operator shall not unlawfully discriminate against any person or entity in the operation of the Heliport.
	(d) The City or Agreement Administrator may preclude certain types of helicopters during certain hours of operation except to the extent prohibited by law. Operator acknowledges that there is (a) an annual limit of 29,650 Tourist Flight Operations and...
	(i) Monday through Friday to 7:00 a.m. to 10:00 p.m.; Tourist Flights from 9:00 a.m. to 7:00 p.m. only
	(ii) Saturdays from 7:00 a.m. to 7:00 p.m.; Tourist Flights from 9:00 a.m. to 7:00 p.m. only
	(iii) Sundays from 7:00 a.m. to 5:00 p.m.; no Tourist Flights

	The only allowable flights during all hours are emergency landings and take-offs. Emergency landings and take-offs shall be those (i) used by any emergency service of any level of government (e.g., police, fire, military), (ii) used for time-critical ...
	(e) The City reserves the right to reduce the maximum number of Tourist Flight Operations by an additional 50% for any or all of the remainder of the Term if:
	(i) Tourist Flight Operations in any given month exceed the level for that month set forth in this Section; or
	(ii) on more than five occasions, other than in cases of emergency, Tourist Flight Operations cross over land or piers, including those lands or piers on Governors Island or Staten Island, and are documented as having done so by an independent profess...

	(f) Doors-off operations are strictly prohibited.

	Section 2.04 Limitations on Grant.
	(a) The grant of rights in Section 2.03 is specifically subject to all of the following:
	(i) Property Encumbrances.  Any rights to perform services on the Heliport are encumbered by encroachments, tenants, licensees, or other occupancies at the Heliport on the Commencement Date. Neither the City nor Agreement Administrator is obligated to...
	(ii) Ancillary Agreements.  Operator may not enter into any agreements that permit a third party to use or operate any portion of the Heliport, or provide a fee discount to a third party, through consultant agreements, side letters, and the like, (eac...
	(A) shall be subordinate and subject to the terms and conditions of this Agreement and shall not extend past the Term of this Agreement and must be terminable upon twenty-five (25) days’ notice;
	(B) shall not purport to license, lease, or convey any real property interest in the Heliport;
	(C) shall provide for insurance and indemnification of the City and Agreement Administrator to the same extent as provided under this Agreement;
	(D) shall not relieve Operator of any obligations or duties imposed on it by this Agreement;
	and
	(E) copies thereof shall be provided to Agreement Administrator at least ten (10) business days before the commencement of their term.

	(iii) Security Plans. Operator shall operate the Heliport according to a security plan approved by Agreement Administrator, which security plan shall be consistent with industry best practices and all applicable Federal, State, and local laws and regu...
	(iv) Discount Policies. Operator shall prepare formal written discount policies, including the basis for such discounts. Such discount policies shall be uniformly applied to all carriers.

	(b) Traffic and Access Limitations. Operator acknowledges and agrees to comply with the following limitations and restrictions on motor vehicle traffic and access in and to the Heliport:
	(i) Ingress and egress of all motor vehicles (hereinafter, “Vehicles”) to the Heliport shall be through the gate on the service road east of the FDR Drive.
	(ii) Agreement Administrator, at its sole discretion, may require Operator to comply with reasonable additional Vehicle traffic and access limitations to accommodate use of said service road. Operator acknowledges that the City, or any State or Federa...
	(iii) Ingress and egress of all motor and micro distribution freight shall comply with the traffic parameters as set forth in the EAS.

	(c) Right to Inspect/Repair. Inspectors from Agreement Administrator and the City will visit the Heliport unannounced to inspect operations and ensure proper maintenance of the Heliport. Based upon their inspections, Agreement Administrator and/or the...
	(d) Advertisement.  The Operator is prohibited from placing advertisements on the site without first obtaining Agreement Administrator’s approval. Any and all signage is subject to Agreement Administrator’s approval and all applicable rules and regula...
	(e) Film Shoots, Fashion Shows and Green Markets.  The Operator is prohibited from allowing film shoots, fashion shows and green markets in and around the Heliport without first providing notice to Agreement Administrator and evidence of compliance wi...
	(f) Marketing.  Operator shall develop and implement a marketing plan by the second anniversary of the Commencement Date designed to support its business development. The Operator must obtain the prior written approval of the City and Agreement Admini...
	(g) Tobacco.  The selling and/or advertisement of cigarettes, cigars, electronic cigarettes, other tobacco products, or non-tobacco smoking products are strictly prohibited. Smoking of any tobacco product, non-tobacco smoking products, or the use of e...
	(h) Vending Machines.  The Operator may, with Agreement Administrator’s approval, install, operate and maintain three vending machines - one for the sale of snacks and one for the sale of carbonated beverages inside the terminal building, and one addi...
	(i) Notice of Surrounding Work.  To the extent that the City and/or Agreement Administrator have advance notice, the City and/or Agreement Administrator will make reasonable efforts to provide reasonable advance notice to Operator of any construction ...
	(j) City Use. The City shall have the right to use the facility for non-aeronautical uses during non-operating hours, under specific circumstances, and with short-term notice.
	(k) Rules, Regulations and Policies. Operator agrees to comply and cause its employees and agents to comply with all laws, rules, regulations, and orders set forth herein, and to comply with all laws, rules, regulations and orders of any City, State o...


	ARTICLE III   FEES AND PAYMENTS
	Section 3.01 Revenue Collection and Payment.  In consideration for the performance of operation services hereunder, the Operator shall have the sole and exclusive right to collect all revenue derived from its operation of the Heliport and the duty to ...
	(a) Revenue Collection.  Operator shall collect all revenues on behalf of the City as are payable to Operator or an Affiliate of Operator, as determined in accordance with generally accepted accounting principles, generated from, or in connection with...
	(b) Payment of Fees.  Operator shall remit retention payments (“Retention Payments”) to Agreement Administrator as set forth in Exhibit E.
	(c) Security Deposit.  Operator shall provide Agreement Administrator with a Security Deposit for the duration of the Agreement. Such Security Deposit shall be in the amount of at least 25% of the highest year's retention payment as shown in the fee s...
	(d) Payment Due Dates.  If any payment under this Agreement is due on a holiday, Saturday or Sunday, the payment shall be made on the first business day following the holiday, Saturday or Sunday.
	(e) Late Payment Penalty.  If Operator fails to remit the Retention Payments in full by the date due, interest shall accrue on any unpaid amounts at five percent (5%) per annum.
	(f) Form of Payment.  The Retention Payments and other payments due from Operator shall be paid in lawful money of the United States by check or wire transfer, accepted subject to collection, and payable to the order of Agreement Administrator, or suc...
	(g) Payment Address.  All payments of the Retention Payments and other payments due from Operator to Agreement Administrator shall be directed to:
	(h) No Billing Required.  No invoices for the fees or payments described in Article III need be issued by the Agreement Administrator. Operator will submit all payments in respect thereof to Agreement Administrator together with the supporting documen...
	(i) Pro-rated Payments. If for any reason this Agreement is terminated or expires prior to any of the foregoing payment dates, Operator shall pay Agreement Administrator the accrued amount up to the date of termination of any Retention Payments or oth...

	Section 3.02 Other Payment Obligations.
	(a) Taxes and Assessments.  Operator shall promptly pay any license fees or other charges, properly levied or assessed against the Heliport, the operation of the Heliport, or against Operator by virtue of Operator’s use or operation of the Heliport; p...
	(b) Utilities, Maintenance and Service.  Operator must provide and pay for all utilities including all sewer charges and for all water, gas, heat and electricity (including impressed current for Barge maintenance) consumed and used in the Heliport, an...

	Section 3.03 Accounting and Activity Reporting.
	(a) Monthly Reporting.  Operator shall submit monthly Gross Receipts and operating statements to Agreement Administrator by the tenth (10th) day of the month following each month during the Term of this Agreement in a format and with sufficient detail...
	(b) Biannual Reporting: Operator shall (every six months) provide updates on any planned maintenance and improvement plans for the Heliport.
	(c) Annual Reporting. At the end of each operating year, the Operator must submit a detailed income and expense statement for the past year's operation. The Operator must maintain a revenue control system to ensure the accurate and complete recording ...
	(d) Books and Records.
	(i) During the Term of this Agreement, Operator shall keep at the Heliport or a convenient location in Manhattan, NY in original or duplicate, full, complete and accurate books of accounts, and full, complete and accurate records of Gross Receipts and...
	(ii) correspondence, disks, receipts, vouchers and any written agreements entered into by Operator with carriers and other users of the Heliport including accurate hourly records of helicopter movements (collectively, the “Information”) pertaining to ...

	(e) Confidential Information.  Operator agrees that in the course of preparing the statements referred to above, and the City and Agreement Administrator agree that in the course of analyzing the statements, the preparers will treat confidentially all...
	(f) Certificate and Auditing.
	(i) Operator shall provide (A) monthly operating statements for the operations of the Heliport (including the monthly Gross Receipts for that month), within 20 days after the end of each  applicable month, (B) annual audited statements of Gross Receip...
	(ii) Operator shall bear the cost of the preparation and delivery of required operating statements and financial statements and of any auditing. Auditor’s certifications shall be submitted to Agreement Administrator with the annual financial statement...
	(iii) Operator shall prepare and provide to Agreement Administrator on or about the ninetieth (90th) day after the end of Operator’s fiscal year annual basis activity reports, which shall include the date of service, the type of service, the fee charg...
	(iv) The Operator must maintain a revenue control system to ensure the accurate and complete recording of all revenues in a form and manner acceptable to the City and Agreement Administrator. All fees, fares, prices and any subsequent increases must b...



	ARTICLE IV   MAINTENANCE; CAPITAL IMPROVEMENTS
	Section 4.01 Management, Operation and Maintenance.  Operator hereby agrees to manage, operate and maintain the Heliport as provided in Section 2.02, Exhibit F and as further set forth herein.
	Section 4.02 Maintenance of Heliport and Equipment.
	(a) General.  Operator shall be responsible for operating, inspection, maintenance and repair costs for the landing surface, terminal facilities, restrooms, and other fixtures on the Heliport including but not limited to the Barge, as more specificall...
	(b) Role of Agreement Administrator.  Operator shall provide written notice to Agreement Administrator within twenty-four (24) hours of any significant Loss or Damage to the landing surfaces, buildings or other fixtures at the Heliport. Agreement Admi...
	(c) Decking.  If Agreement Administrator or the Operator determine that the use of the decking over the East River constituting a part of the Heliport is unsafe, based on a report by an Agreement Administrator approved professional consultant, because...

	Section 4.03 Condition of Heliport.
	(a) Operator acknowledges that it has inspected the condition of the Heliport and conducted due diligence to its satisfaction prior to signing this Agreement. Operator acknowledges and agrees that its rights to operate the Heliport are granted hereund...

	Section 4.04 Improvements.
	(a) The Operator must obtain and maintain as valid any and all necessary approvals, permits, and licenses for the construction and lawful operation of this concession, and bear all costs in connection with such approvals and in connection with any env...
	(b) A construction security deposit, in an amount and format approved by Agreement Administrator, will be required to ensure that all construction or renovation work is completed to the satisfaction of Agreement Administrator. The security deposit mus...
	(c) Agreement Administrator and the City make no representations regarding the adequacy of current site utilities. The Operator must connect to and/or upgrade any existing utility service or create a new utility system and obtain the appropriate permi...
	(d) The Operator shall comply with all City, state and federal requirements, including, but not limited to, City Local Laws for building energy efficiency and Greenhouse Gas emissions reduction, in order to provide safe and accessible facilities, incl...
	(e) Operator shall be solely responsible for all costs and payments for the Improvements described in Exhibit J and shall develop such Improvements without any lien on the Heliport. The Improvements shall become the property of the City upon construct...
	(f) Operator, at its expense, and as a part of the Improvements shall supply and install at the Heliport, the equipment and materials reasonably necessary for use of Operator in the operation of the Heliport, it being understood and agreed that to the...
	(g) Operator, at its expense, and as a part of the Improvements may, with the prior written consent of Agreement Administrator, make any alterations or improvements to the Heliport that, in its opinion, are required or desirable to conduct its operati...
	(h) Operator shall obtain the prior written approval from Agreement Administrator for the selection, design and implementation of any material improvements (i.e. the cost of which exceeds ten thousand dollars ($10,000)) to the Heliport, including with...
	(i) Upon the Expiration Date, Operator shall restore the Heliport to its condition as of the Commencement Date (other than with respect to Improvements that have become the property of the City or other improvements approved by Agreement Administrator...
	(j) Payment and Performance Bond(s).  Prior to commencement of any work exceeding Two Hundred Fifty Thousand ($250,000.00) dollars, Operator shall deliver a payment and performance bond(s) naming the City and Agreement Administrator as oblige, in an a...
	(k) Upon reasonable notice to the Operator, Agreement Administrator reserves the right to enter the Heliport to make mutually agreed upon capital improvements to the Heliport.

	Section 4.05 Code Compliance.  The Operator shall be required to remain in compliance with the NYC Building Code standards (“Code”).
	Section 4.06 Procurement of Bids, Services and Goods.
	(a) Independent Contractor.  Operator agrees to enter into, or cause to be entered into, all contracts for goods or services in connection with the Heliport independently and not as agent of Agreement Administrator or the City. During the Term of this...
	(b) Permitted Persons.  Operator may only enter into any contract with a Permitted Person with respect to the Heliport. If Operator believes that a party to a potential contract may not be a Permitted Person, Operator shall notify the Agreement Admini...
	(c) Approval of Subcontractors.  All contractors, subcontractors and consultants of the Operator must be pre-approved by Agreement Administrator, and if required, be qualified under all FDNY certifications. Operator shall ensure that all its proposed ...

	Section 4.07 Hazardous Materials.  Operator shall take all actions legally permissible to prevent the transportation or storage of any Hazardous Materials (as defined in Section 5.01(b)), at, on or through the Heliport without the prior written approv...
	Section 4.08 Personnel.  Operator shall employ at the Heliport a sufficient number of personnel capable of managing and maintaining the Heliport. Such personnel shall be screened by Operator before hiring and shall be employed, disciplined, discharged...
	(a) Subject to the limitations contained in the relevant collective bargaining agreement, or applicable laws, rules and regulations, Agreement Administrator shall have the right to require the removal of any employee from the Heliport whose conduct sh...
	(b) Operator shall have sole discretion to select individuals and entities for the performance of its services at the Heliport; however, all such individuals and entities are subject to Agreement Administrator’s approval. Operator shall confer with Ag...

	Section 4.09 No Discrimination.  Operator covenants that it will not violate any laws concerning discrimination, including but not limited to Title VII of the Civil Rights Act of 1964, Age Discrimination in Employment Act, as amended, Americans With D...
	Section 4.10 Prohibition on Liens.
	(a) Operator shall not create, cause to be created or allow to exist (i) any lien, encumbrance or charge upon the Heliport or any part thereof, (ii) any lien, encumbrance or charge upon any assets of, or funds appropriated to, Agreement Administrator ...
	(b) Should Operator elect to dispute the validity of any such lien or charge placed, filed or recorded against the Heliport, in lieu of canceling or discharging the same, Operator (i) shall furnish to Agreement Administrator a bond or bonds in connect...

	Section 4.11 Prohibition on Security Interests.  Operator shall not pledge as security for any loan any of the assets or interests in the Heliport, including any revenue derived from the operation of the Heliport without the prior written consent of t...
	Section 4.12 Access.  Operator shall permit inspection of the Heliport by agents, employees, consultants and representatives of the City and/or the Agreement Administrator and shall permit inspection thereof by or on behalf of prospective future opera...
	Section 4.13 Delegation.  The City or Agreement Administrator may delegate its rights and obligations hereunder to its Affiliate or other successor entity.

	ARTICLE V   INDEMNIFICATION AND CASUALTY
	Section 5.01 Indemnification.
	(a) To the fullest extent permitted by law, Operator shall defend, indemnify, reimburse and hold harmless the City and Agreement Administrator, and their respective directors, officers, agents, members, representatives and employees (collectively the ...
	(i) arising from Loss or Damage to the extent said Loss or Damage is the result of any act(s) or omission(s) of Operator, or of Operator’s employees, guests, contractors, subcontractors, representatives, or agents occurring on the Heliport or on roads...
	(ii) the use, non-use, possession, occupation, alteration, condition, operation, maintenance or management of the Heliport or of any street, plaza, sidewalk, curb, vault, passageway, body of water or space comprising a part thereof or any street, side...
	(iii) Accidents, Injury to Person or Property. Any accident, injury (including death at any time resulting therefrom) or damage to any Person or property occurring in, on, or about the Heliport or any part thereof including but not limited to the Impr...
	(iv) relating to or arising from any and all liens and encumbrances which may be filed or recorded against the Heliport;
	(v) arising out of, or resulting from the presence, storage, transportation, disposal, or release of any Hazardous Materials (as hereinafter defined) over, under, in, on, from or affecting the Heliport during the Term of this Agreement, to the extent ...

	(b) Definitions.  “Hazardous Materials” means (i) any “hazardous waste” as defined under the Resource Conservation and Recovery Act, 42 U.S.C. Section 9601 et seq., or (ii) “hazardous substance” as defined under the Comprehensive Environmental Respons...
	(c) Response to Claims.  Each party shall provide written notice to the other party of the receipt of any notice of any claim or threatened claim and provide to the other party a copy of the notice, any additional or other documents provided by the pe...

	Section 5.02 Reporting of Accident/Incidents.  In addition to notifying the appropriate police and other agencies, Operator shall report to Agreement Administrator any FAA reportable accident/incident or crime which arises in connection with the Helip...

	ARTICLE VI
	INSURANCE
	Section 6.01 Liability Insurance.
	(a) The Operator shall, at all times throughout the Term, provide and keep in force (x) Aviation Liability Insurance and (y) Commercial General Liability Insurance covering the operations of the Operator at or near the Heliport, including the operatio...
	(i) Commercial General Liability covering typical, industry-standard aviation operation exposures including Hangar Keeper’s Liability and War Risk Liability applicable to Commercial General Liability. Hangar Keeper’s Liability limits shall be at least...
	(ii) broad form liability, including (A) blanket contractual liability (covering the indemnification provisions assumed by the Operator hereunder, including bodily injury to employees or others assumed by the Operator under contract), which insurance ...
	(iii) Host Liquor liability
	(A) in the event the Operator shall serve alcohol at the Heliport or in or about any of the aircraft itself, the Operator shall carry or cause to be carried liquor law liability insurance, and such insurance shall be effective prior to the commencemen...

	(iv) products and completed operations;
	(v) independent contractors;
	(vi) blanket automatic contractual liability to include bodily injury to employees of others assumed by the Operator;
	(vii) water damage legal liability shall not be excluded;
	(viii) waterfront activities shall not be excluded;
	(ix) endorsement acknowledging aviation facility operations on the Heliport;
	(x) terrorism coverage; and
	(xi) XCU coverage.

	(b) The Operator shall, at all times throughout the Term, provide and keep in force Automobile Liability Insurance for all owned, non-owned, leased, rented and/or hired vehicles insuring against liability for bodily injury and death and for property d...
	(c) $50,000,000 Marine Protection and Indemnity and Marine General Liability (including Pollution Liability) coverage to protect a vessel and its owners and operators against liability for bodily injury and Third Party damage.
	(d) Hull & Machinery coverage for physical loss of damage or destruction to the vessel and its equipment, engines and machinery for all vessels using the Heliport.
	(e) The Operator shall maintain or cause to be maintained (and such evidence of insurance provided therewith), coverage for property damage to the aircraft while on-site or in motion which falls outside of the standard Hangar Keeper’s Liability policy...

	Section 6.02 Pollution Insurance.  The Operator shall, at all times throughout the Term, provide and keep in force Pollution Legal Liability coverage with limits no less than tenmillion dollars ($10,000,000) per occurrence and ten million dollars ($10...
	Section 6.03 Property Insurance.  The Operator shall, at all times throughout the Term, provide and keep in force comprehensive “All Risk” of direct physical loss or damage, insurance covering the Heliport, including, without limitation, coverage for ...
	Section 6.04 Builders’ Risk Insurance.  The Operator shall provide and keep in force during any construction activities a Builders’ Risk Insurance policy covering all risks in completed value form. Such policy shall cover the total value of the Improv...
	(i) The City, the Agreement Administrator and the Operator shall be named as loss payees in order of precedence, as their interest may appear; and
	(ii) In the event the loss occurs at the Heliport, the policy shall permit occupancy without the consent of the insurance company; and
	(iii) In the event that the insurance policy has been issued by a mutual insurance company, the following language shall be included: “Neither the City of New York nor the New York City Economic Development Corporation is liable for any premium or ass...

	Section 6.05 Workers’ Compensation, Employers Liability, Disability Benefits Insurance.  The Operator shall, at all times throughout the Term, provide and keep in force workers’ compensation and disability coverage providing statutory New York State b...
	Section 6.06 Employment Practices Liability Including Third-Party Coverage. The Operator shall, at all times throughout the term, provide and keep in force Employment Practices Liability insurance including coverage for claims arising out of third-par...
	Section 6.07 Deductibles.  The insurance required in Sections 6.01, 6.02, 6.03, and 6.04 shall contain no deductibles in excess of twenty-five thousand dollars ($25,000) per occurrence or claim (as applicable) for all policies except automobile, which...
	Section 6.08 Other and Additional Insurance.  Operator shall obtain policies with higher limits or carry such additional insurance coverage as the City or Agreement Administrator may reasonably require from time to time and to execute and deliver any ...
	Section 6.09 Insurance Policy Requirements.
	(i) All insurance provided by the Operator as required hereunder shall name the Operator as named insured and the City and Agreement Administrator as additional named insureds, additional insureds, and loss payees to the extent, where applicable, of t...
	(ii) The liability insurance policies shall specifically state that it is issued “in accordance with the Agreement dated as of [INSERT DATE] between The City Of New York acting by and through the New York City Department of Small Business Services and...
	(iii) All insurance must be provided by companies that are authorized to issue such policies by the New York State Department of Insurance and have an A.M. Best rating of at least A- / VII or better by A.M. Best Company acceptable to the Agreement Adm...
	(iv) All policies shall provide coverage from certified and non-certified terrorism.
	(v) Each policy of insurance required to be obtained by the Operator as herein provided shall contain to the extent obtainable and whether or not an additional premium shall be required in connection therewith (i) a provision that no act or omission o...

	Section 6.10 Premiums: Evidence of Insurance.  All policies referred to in this Agreement shall be procured by the Operator at no expense to the City or Agreement Administrator. Duplicate originals of such policies or, to the extent that such duplicat...
	Section 6.11 Cooperation.  The Operator and the City and Agreement Administrator shall cooperate in the collection of any insurance moneys that may be due in the event of loss. The Operator shall execute and deliver such proofs of loss and other instr...
	Section 6.12 Additional Policies of Personal Liability Insurance.  The Operator shall not carry separate insurance (other than personal injury liability insurance) concurrent in form or contributing in the event of loss with that required by this Agre...
	Section 6.13 Claims under Property Insurance or Builder’s Risk Insurance.  In the event the City sustains a loss as an insured or loss payee under the Property Insurance or Builder’s Risk Insurance policies, the Operator shall provide the insurers wit...
	Section 6.14 Compliance with Requirements of Insurance Carriers.  The Operator shall not violate or permit to be violated any of the conditions or provisions of any insurance policy required hereunder, and the Operator shall so perform and satisfy or ...
	Section 6.15 Liability Insurance on an “Occurrence” Basis.  All liability insurance required to be provided and kept in force by the Operator under this Agreement, except for Employment Practices Liability, shall be written on an “Occurrence” basis; p...
	Section 6.16 Property Insurance Proceeds.  All proceeds from the Prope1iy Insurance shall be applied, in the first instance, to satisfy the Operator’s obligation to pay the City or Agreement Administrator under this Agreement (if not otherwise satisfi...
	Section 6.17 Failure to Procure or Maintain Required Insurance.  If the Operator fails or refuses to procure or maintain insurance as required by this Agreement or fails upon request or refuses to furnish the City and Agreement Administrator with requ...
	Section 6.18 The City Rights under Insurance Purchased by Third Parties.  In all circumstances relating to Improvements or operations at the Heliport where a third party (including without limitation contractors or subcontractors of the Operator) is o...
	Section 6.19 Minimum Levels of Insurance Purchased by Certain Third Parties.
	(a) The Operator shall obligate each of its contractors (and any such contractor’s subcontractors) that operate, maintain or service any fuel tanks or fuel distribution systems on the Heliport to provide contractor’s pollution liability insurance prot...
	(b) The Operator shall cause third party contractors performing work and/or providing services (including the service of alcohol) and/or labor to Operator at the Heliport to add the City of New York and the New York City Economic Development Corporati...

	Section 6.20 Relationship between Insurance and Indemnification.  The obligations of the Operator under Article V shall not be affected in any way by the absence in any case of covering insurance (whether or not required under this Article VI) or by t...
	Section 6.21 Insurance Primary and Non-Contributory.  All insurance required under this Article VI shall be primary and non-contributing with regard to both the City and Agreement Administrator and neither the City nor Agreement Administrator will be ...
	Section 6.22 Operator’s Continuing Liability.  Notwithstanding compliance with these insurance provisions, Operator shall be, continue and remain liable for any uninsured destruction, loss or damage resulting from Operator’s breach of the covenants of...
	Section 6.23 Self-Insurance Program. There shall be no self-insurance program, including a self-insurance retention, with regard to any insurance required unless approved in writing by NYCEDC.

	ARTICLE VII   TERMINATION
	Section 7.01 Events of Default.  The occurrence of any of the following shall constitute an event of default (“Event of Default”) under this Agreement:
	(a) Operator fails to remit Retention Payments or other payment pursuant to Article III or to make any other payments to Agreement Administrator when due and such failure shall continue for a period of ten (10) days after notice thereof from City and/...
	(b) Operator fails to comply with any applicable Federal, State or local safety standards and regulations, or any Environmental Laws with regard to the Heliport including but not limited to Berthing Services;
	(c) Operator abandons the Heliport operation or any part thereof;
	(d) Operator makes an assignment of this Agreement to another Person without the City’s prior written consent (other than in accordance with Section 9.10), or assignment of this Agreement for the benefit of its creditors;
	(e) Operator fails to provide the Berthing Plan pursuant to Section 2.02(l);
	(f) Operator fails to perform substantially all the services as expressly provided under this Agreement;
	(g) Operator fails to maintain a drug testing program, including random testing as required by the FAA or any other authority with jurisdiction;
	(h) Operator becomes insolvent or any bankruptcy, insolvency, reorganization or receivership or similar proceeding is commenced against Operator and is not stayed, discharged or vacated for a period of more than thirty (30) days or Operator commences ...
	(i) Failure to replenish the Security Deposit within thirty (30) days of any draw down.
	(j) Operator fails to comply with monitoring and reporting requirements related to air quality, flight tracking and noise mitigation as set forth in this Agreement.
	(k) Operator fails to maintain or cause to be maintained the insurance required to be maintained by Operator pursuant to Article VI, and such failure continues for five (5) business days after written notice;
	(l) Operator fails to observe or perform or fails to cause to be observed or performed one or more of the terms, conditions, covenants or agreements of this Agreement on Operator’s part to be performed or observed not otherwise expressly provided for ...
	(m) Operator shall file a voluntary petition under the present or any future federal bankruptcy code or any other present or future Federal, state or other bankruptcy or insolvency statute or law and such petition shall not be withdrawn within sixty (...

	Section 7.02 Expiration.  In addition to City’s right to terminate this Agreement and notwithstanding any other provision of this Agreement:
	(a) Upon the Expiration Date, Operator shall vacate the Heliport. In the event that Operator abandons the Heliport or permits the same to become vacant during the Term of this Agreement, this Agreement shall terminate upon the date of such abandonment...
	(b) In the event that Operator tenders any partial payments of Retention Payments or any additional charges to Agreement Administrator for a period subsequent to the Expiration Date, the same shall under no circumstances be construed to create or revi...
	(c) In the event that Operator leaves any of its property including, without limitation, trade fixtures, in or upon the Heliport after the Expiration Date, Agreement Administrator may dispose of same and charge Operator for the cost of such disposal o...

	Section 7.03 Remedies.  The City may terminate this Agreement if the Operator fails to cure an Event of Default pursuant to the terms prescribed above and if no time is specified, the City may terminate the same if failure to cure shall continue for a...
	Section 7.04 Termination Options.
	(a) The City may terminate this Agreement upon twenty-five (25) days prior written notice to Operator for any reason deemed by the City to be in its interest.

	Section 7.05 Condemnation.  If the Heliport is subject to a condemnation proceeding started during the Term of this Agreement, this Agreement shall be deemed to have terminated thirty (30) days before the start of such proceeding and Operator will not...

	ARTICLE VIII   COMPLIANCE WITH LAW, VENUE AND APPLICABLE LAW
	Section 8.01 Compliance with Law.
	(a) Operator covenants that it will comply, solely at its cost and expense, with all laws, ordinances, orders, requirements, rules and regulations (whether imposed upon Operator, Agreement Administrator or the City) of any and all administrations, dep...
	(b) Operator shall, at its own expense, procure from all governmental authorities having jurisdiction over the operations of Operator hereunder and shall maintain in full force and effect throughout the Term of this Agreement all licenses, certificate...
	(c) The obligation of Operator to comply with governmental requirements is provided herein for the purpose of assuring proper safeguards for the protection of persons and property on the Heliport. Such provision is not to be construed as an admission ...
	(d) The parties shall, during the Term of this Agreement, for one another’s information, deliver to one another, promptly after receipt of any notice, warning, violation, order to comply or other document in respect of the enforcement of any laws, ord...
	(e) Operator shall furnish to Agreement Administrator upon its written request copies of any studies or tests conducted to achieve or determine compliance with laws, ordinances and governmental rules, regulations and orders during the Term of this Agr...
	(f) Operator shall notify Agreement Administrator promptly of any inspections of the Heliport by the municipal authorities (including the Department of Transportation), and whenever possible, shall notify Agreement Administrator in advance of any sche...
	(g) Operator shall furnish to Agreement Administrator on a monthly basis a copy of all such applicable documents received or generated within the previous month, including, without limitation, any studies, reports, permits, tests, documents required t...

	Section 8.02 Governing Law; Waiver of Trial by Jury; Venue.  This Agreement will be performed in the State of New York and the parties consent to its interpretation according to the law of the State of New York. The parties agree to be subject to and ...
	Section 8.03 Governmental Approval.  This Agreement does not grant authority for any operation or use that may require any permit or approval. Operator shall, at its own cost and expense, initiate by appropriate notice, application or petition and the...
	Section 8.04 Noise Control; Nuisance.
	(a) Operator shall comply with all of the rules, regulations, conditions, directives arising out the terms and conditions of this Agreement (including without limitation the procedures pertaining to Exhibit L entitled “Noise Mitigation and Other Issue...
	(b) Operator shall not permit or cause to be permitted, operated, conducted, constructed or manufactured on the Heliport Devices and Activities that would cause a private or public nuisance; provided, however, that nothing herein precludes Operator fr...
	(c) Any such Devices and Activities shall incorporate advances in the art of noise control developed for the kind and level of noise emitted or produced by such devices or activities in accordance with the regulations issued by the Department of Envir...

	Section 8.05 Weight Control.  Operator must comply with the pier/Barge load restrictions as shown in Exhibit O, ”which sets forth the maximum load per square foot for the decking/Barge. The maximum single weight and skid or carriage therefore that may...
	Section 8.06 Investigation.
	(a) Cooperation.  The parties to this Agreement agree to cooperate fully and faithfully with any investigation, audit, or inquiry conducted by a State or City governmental agency or authority that is empowered directly or by designation to compel the ...
	(b) Refusal to Testify.
	(i) If any person has been advised that his or her statement, and any information from such statement, will not be used against him or her in any subsequent criminal proceeding and still refuses to testify before a grand jury or other governmental age...
	(ii) If any person refuses to testify for a reason other than the assertion of his or her privilege against self-incrimination in an investigation, audit or inquiry conducted by a City or State governmental agency or authority empowered directly or by...

	(c) Hearing.
	(i) The Commissioner of DSBS (the “Commissioner”) or the agency head whose agency is a party in interest to the transaction, submitted bid, submitted proposal, contract, lease, permit or license may convene a hearing, upon not less than five (5) days’...
	(ii) If any non-governmental party to the hearing requests an adjournment, the Commissioner or the agency head who convened the hearing may, upon granting the adjournment, suspend any contract, lease, permit or license pending the final determination ...

	(d) Penalties.  The penalties that may attach after the final determination by the Commissioner may include, but shall not exceed:
	(i) The disqualification for a period not to exceed five (5) years from the date of any adverse determination for any person or any entity of which such person was a member, shareholder, officer, director, employee or agent at the time the testimony w...
	(ii) The cancellation or termination of any and all existing City contracts, leases, permits or licenses that the refusal to testify concerns and that have not been assigned as permitted under this Agreement, nor the proceeds of which pledged to an un...

	(e) Final Determination.  The Commissioner or agency head shall consider or address in reaching his or her determination and in assessing an appropriate penalty the factors in paragraphs (i) and (ii) below. He or she may also consider, if relevant and...
	(i) The party’s good faith endeavors or lack thereof to cooperate, fully and faithfully with any governmental investigation or audit including, but not limited to the discipline, discharge, or disassociation of any person failing to testify, the produ...
	(ii) The relationship of the person who refused to testify to any entity that is a party to the hearing, including, but not limited to, whether the person whose testimony is sought has an ownership interest in the entity and/or the degree of authority...
	(iii) The nexus of the testimony sought to the subject entity and its contracts, leases, permits or licenses with the City.
	(iv) The effect a penalty may have on an unaffiliated and unrelated party or entity that has a significant interest in an entity subject to penalties under (d) above, provided that the party or entity has given actual notice to the Commissioner or age...

	(f) Definitions Used In This Section 8.06.
	(i) The term “license” or “permit” as used in this Section 8.06 shall be defined as a license, permit, franchise or concession not granted as a matter of right.
	(ii) The term “person” as used in this Section 8.06 shall be defined as any natural person doing business alone or associated with another person or entity as a partner, director, officer, principal or employee.
	(iii) The term “entity” as used in this Section 8.06 shall be defined as any firm, partnership, corporation, association or person that receives monies, benefits, licenses, leases or permits from or through the City or otherwise transacts business wit...
	(iv) The term "member" as used in this Section 8.06 shall be defined as any person associated with any other person or entity as a partner, director, officer, principal or employee.

	(g) In addition to and notwithstanding any other provision of this Agreement, the Commissioner or the agency head may, at his or her discretion, terminate this Agreement upon twenty four (24) hours’ written notice in the event Operator fails to prompt...

	Section 8.07 Review and Approval.  The granting of this Agreement is subject to the applicable government review and approval process including, but not limited to, approval of Operator based upon the information provided in either the required Busine...
	Section 8.08 Conflict of Interest.  Operator warrants and represents that no officer, agent, employee or representative of the City or Agreement Administrator has received any payment or other consideration for the granting of this Agreement and that ...

	ARTICLE IX   MISCELLANEOUS PROVISIONS
	Section 9.01 No Assurances as to Volume.  Operator acknowledges and agrees that the City and Agreement Administrator have not made any representations or assurances with respect to the volume of business which Operator will or may have in the exercise...
	Section 9.02 Security.  Operator is solely responsible for 24-hour security of the Heliport and its operation. Operator shall to the best of its ability ensure that the Heliport and its operations are secure and shall coordinate with other users of th...
	Section 9.03 Binding Effect.  Subject to the specific restrictions and limitations set forth in other provisions herein, this Agreement shall be binding upon and inure to the benefit of the parties hereto, their respective successors, lessees, assign,...
	Section 9.04 Beneficiaries.  This Agreement and each and every provision hereof are for the exclusive benefit of the City, the Agreement Administrator and Operator and not for the benefit of any third party. Nothing herein contained shall be taken as ...
	Section 9.05 Waivers and Consents.  No consent or approval by the City or Agreement Administrator shall be effective unless previously stated in writing, signed by an authorized officer of the City or Agreement Administrator, and subject to such condi...
	Section 9.06 Notices.  Except for payments to be made by Operator in accordance with Article III above, all notices, demands, requests, submissions, or other communications which are required to be served pursuant to this Agreement shall be in writing...
	Section 9.07 Severability.  If any covenant or provision of this Agreement, or any application thereof, shall be invalid or unenforceable, the remainder of this Agreement, and any other application of such covenant or provision, shall not be affected ...
	Section 9.08 Headings.  All headings and titles in this Agreement are for purposes of identification and convenience only and shall not affect any construction or interpretation of this Agreement.
	Section 9.09 Entire Agreement; No Oral Modifications.  This Agreement (including the exhibits referred to in this Agreement, which are hereby incorporated in, and deemed to constitute a part of, this Agreement) sets forth the entire understanding of t...
	Section 9.10 Assignment.  No rights and/or obligations under this Agreement may be subcontracted by Operator without the prior written consent of Agreement Administrator. This Agreement and the rights and obligations under this Agreement may not be li...
	Section 9.11 Dissolution, Merger or Sale of Operator.  Operator covenants and agrees that at all times during the Term of this Agreement, it will (i) maintain its corporate existence, (ii) continue to be subject to service of process in the State and ...
	Section 9.12 Representation and Warranties.  Operator hereby represents and warrants to City and Agreement Administrator, as of the Commencement Date, that it is a corporation duly organized, validly existing and in good standing under the laws of the...
	Section 9.13 Force Majeure.  Whenever a period of time is provided in this Agreement for either party to do or perform any act, said party shall not be liable for any delays due to or resulting from circumstances beyond its control after exercising du...
	Section 9.14 Survival.  Any and all obligations and/or liabilities of Operator, the City and Agreement Administrator accordingly prior to the termination of this Agreement and then outstanding shall survive the termination of this Agreement.
	Section 9.15 Earned Safe and Sick Time Act.  Operator shall comply with the Earned Sick Time Act, also known as the Paid Safe and Sick Leave Law, as a concessionaire of the City of New York as set forth in the Paid Safe and Sick Leave Law Rider annexe...
	Section 9.16 Workforce Development.
	(a) The Operator will strive to meet participation by Minority and Women-Owned Business Enterprises (“M/WBE”) in connection with the Improvements, as applicable.  See Exhibit P.
	Retention Payments due to NYCEDC= the greater of the (i) Minimum Annual Guarantee payment being $2,040,000 in the first year as increased at a compounded rate of 5% per year or (ii) Thirty-six percent (36%) of Gross Receipts per annum (“Percentage of ...
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