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CITY OF NEW YORK 
MANHATTAN COMMUNITY BOARD 10 

215 West 125th Street, 4th Floor—New York, NY 10027 
T: 212-749-3105   F: 212-662-4215 

 
 

Resolution 
Manhattan Community Board 10 

Disapproving Rezoning Application of Lenox Terrace with Conditions 
 

 
CICELY HARRIS 

Chairperson 
 

SHATIC MITCHELL 
District Manager 

 

 
WHEREAS, the owners of Lenox Terrace (hereafter known as Olnick) has made several land-
use action applications to the New York City Department of City Planning seeking to rezone the 
Lenox Terrace block to accommodate five 28 story mixed use buildings– in particular, a zoning 
map amendment from R7-2 and C1-4 zoning districts to a C6-2 zoning district; two special 
permits to waive bulk and parking requirements; and a zoning text amendment - (hereafter 
known as the “project”); and 
 
WHEREAS, the Lenox Terrace Rezoning proposal brought forth by the Olnick is massive, 
calling for the development of five State Office Building sized towers, covering most of a large 
rectangular zoning block that encompasses the equivalent of four streets (North and South) and 
two well distanced avenues (East and West) and will be situated on the block’s outer perimeters; 
and 
 
WHEREAS, the project as now proposed by Olnick, would consist of approximately 1600 units, 
which 1200 of those would be market rate, and 
 
WHEREAS, the public reviewing process known as ULURP to review Olnick’s application has 
begun and Community Board 10 is the first step of review in such process; and 
 
WHEREAS, Community Board 10 has approximately 60 days to review the Olnick application 
and render an opinion on same, which such time began on August 26, 2019; and 
 
WHEREAS, Community Board 10, through its Land Use Committee, held two public hearings 
on September 19, 2019 and October 17, 2019, respectively, affording Olnick the opportunity to 
present its rezoning plans to the board and the public, and affording the community at large the 
opportunity to review said applications and comment; and 
 
WHEREAS, the Lenox Terrace Tenants Association known as LT-ACT, concerned residents 
and other community residents and organizations presented their positions and opinions in 
opposition to the Olnick applications; and 
 
WHEREAS, other residents and union members, namely members of 32B-J, presented reasons 
in support of the Olnick application; and 
 
WHEREAS, the Land Use Committee after hearing all of the views, including written 
submissions, for and against the project have deduced from such hearings the following concerns 
 



Concerns 
Threat of Losing an African American Plurality in CB 10 
 
WHEREAS, Community Board 10 makes up a large part of City Council District 9 and its 
plurality is African American, giving Council District 9 also an African American Plurality; andi 
 
WHEREAS, Lenox Terrace is a huge housing development (approx. 1,700 units) within 
Community Board 10 with a tremendous cultural and political history, including home to several 
world renown people; and 
 
WHEREAS, Community Board 10’s citizen voting age plurality is also African American; and 
 
WHEREAS, the African American population in the United States is a protected group under the 
Voting Rights Act of 1965; and 
 
WHEREAS, Community Board 10 (Central Harlem) and Council District 9 have enjoyed an 
African American plurality for over one hundred years and political power for the last four score 
years; and 
 
WHEREAS, the community at large, expert opinions and other evidence have alleged or 
demonstrated that the rezoning as proposed by the Olnick plans could affect the African 
American plurality in such a way that within 10 years, Harlem will not be an African American 
plurality; and, in that  
 
WHEREAS, it is further attested that this scale of redevelopment threatens a community that has 
also enjoyed an African American plurality by potentially terminating such plurality and its 
history, as the overwhelming majority of units will be market rate and, in that   
 
WHEREAS, the Metropolitan African Methodist Church, located at 58 W. 135th St. – the second 
oldest African Methodist Episcopal congregation in Manhattan – which is in the footprint of the 
rezoning proposal – has sold its property to Empire Development Fund 4, LLC, and there is a 
strong likelihood that another massive residential tower will be built in the former church space. 
Even further, the possibility that the privately owned Joseph P. Kennedy, Jr. Center could be sold 
to a private developer and that space too could see one or two 28 story towers—culminating in 
potentially eight towers! –thereby, development on this block in totality could set a dangerous 
precedent for multifamily buildings in Harlem built in this era and accelerate the termination of 
the African America Plurality in the neighborhood forever; and 
 
WHEREAS, such concerns are realistic because historically market rate apartments in Harlem 
are occupied mostly by non-African Americans, as historically African Americans have a higher 
unemployment rate due to discriminatory systems that have long been in place and African 
Americans historically have faced and still do, unequal employment practices precluding them 
from securing market rate apartments; and, in that 
 



WHEREAS, there is no guarantee that the legacy of Lenox Terrace will be protected under the 
plurality of a non-African American group in the event that African Americans are no longer the 
majority thereby threatening our legacy in said place; and  
CB 10’s and City Council District 9’s Prior History Regarding a Threat to its African 
American Plurality and Outcome 
 
WHEREAS,  in 2007 Community Board 10 responded to New York City’s 125th Street 
Rezoning plan in its Resolution Disapproving of the 125th Street Rezoning which included the 
ground that its plurality and political power would be threatened by such rezoning, thereby 
making such zoning in part a violation of the Voting Rights Act (infra); and 
 
WHEREAS, the New York City Council paid close attention to Community Board 10’s concern 
in that regard and within the 125th Street Special District’s zoning’s area for the highest 
residential density, such development is discouraged by certain mechanisms that have been put 
in place under local law; and 
 
WHEREAS, City Council District 9 residents successfully fought to strengthen the African 
American plurality in District 9 (as well as Community Board 10) when the City brought forth its 
City Council Redistricting plan in 2012-2013, making such plurality (59%) greater by 8%; and 
 
WHEREAS, Community Board 10 and District 9 residents relied on the Voting Rights Act of 
1965, as amended in 2006 known as the Fannie Lou Hamer, Rosa Parks and Coretta Scott 
King Voting Rights Act Reauthorization and Amendments Act of 2006; and 
 
WHEREAS, such Act’s purpose in part is to guarantee the right of protected groups (i.e., African 
American) to be able to cast meaningful votes [Section 2]; and 
 
WHEREAS, Congress has found that the reasons for such concerns by the African American 
group (supra) are justified; and 
 
WHEREAS, Congress has declared in part through such Act that any practice or procedure that 
affects voting that has the purpose of or will have the effect of diminishing or diluting the ability 
of any citizens in a protected class (i.e., African American) to elect their preferred candidates of 
choice denies or abridges the right to vote [Section 5]; and  
 
WHEREAS, the African American population in CB 10 and Council District 9 is sufficiently 
large and geographically compact to constitute a majority in a single – member district; such 
group is politically cohesive; and the majority votes sufficiently as a bloc; and 
 
WHEREAS, because of the above, African Americans living in CB 10, Council District 9, 
Senate District 30, Assembly District 70, enjoy African American representation in government, 
which is by their choice and they have demonstrated that they want to continue voting for people 
in their group; and  
 



WHEREAS, the United States Supreme Court in 2013 in a matter known as Shelby County v 
Eric Holder upheld Section 5, which means a district’s plurality could sustain its political power 
and reject any rezoning or redistricting that threatens such political power; and 
 
 
Tenants’ Rights: Overall Maintenance, Repairs and Capital Improvements 
 
WHEREAS, according to LT-ACT, Olnick has a poor record of stewardship to Lenox Terrace 
residents ranging from poor service, negligent maintenance and repair, and insufficient staffing 
on the premises which compromises resident’s safety. Further evidence provided by the 
Committee is that the Olnick organization has failed to maintain the apartments and common 
areas of the complex. This negligence has created conditions which have resulted in significant 
health hazards. Tenants have identified mold, lead contamination in the water pipesii, and friable 
asbestos from cracked asbestos in the vinyl tile flooring. It is reported that many residents are 
living in “deplorable conditions” or as the testimony suggests, at the least conditions that are not 
bargained for. In this recent turn of events, no legal plan and/or agreement has been put in place 
to rectify the outstanding maintenance repairs or the desperately needed capital improvements 
required as a “Tenant Right.” or one that outlines tenant’s obligations for personal and collective 
upkeep. Tenants have reached out to CB10 to vote “No” to the proposed resolution without 
conditions to “put an end to the “crippling” landlord-tenant relationship where residents feel 
like hostages”; and 
 
Pending Litigation, Affordable Housing, Impact of Market Rate Units  
 
WHEREAS, according to LT ACT, there are claims currently pending or litigated against the 
applicant. Claims filed and damages sought and recovered need to be better understood. The 
Land Use committee heard testimony which was later supported by written submission, and 
Olnick has not disputed such testimony or written submission, that it receives J51 tax credits and 
has unlawfully (attempted to) deregulate apartments at the Lenox Terrace properties while still 
receiving such tax credits and that it is involved in a civil dispute regarding the matteriii ; and, in 
that 
 
WHEREAS, this pending lawsuit, the outstanding maintenance concerns and alleged 
displacement of 700 residents has resulted in high levels of mistrust of Olnick among residents 
and the community at large questioning Olnick’s overall integrity for any project moving 
forward; and 
 
WHEREAS, the Olnick organization has not presented an income targeted housing plan that is 
more attractive than 60% of the AMI (see MIH Attachment), supra; and 
 
WHEREAS, to date, the Olnick Organization has not presented an income targeted housing plan 
that is satisfactory to CB 10 or the Community-at-large. Community Board 10 has submitted 
their Mandatory Inclusionary Housing resolution to the owner (Appendix A); the Olnick plan 
does not meet our Resolution standards and expectations; and 
 
WHEREAS, it has been historically demonstrated that major developments that consist of 
mainly market rate units increase rents, property values and taxes in the catchment areas where 



such developments are located. The Lenox Terrace block is surrounded by many properties 
owned by senior African Americans with limited income, thereby putting such property owners 
at risk of higher property taxes and precluding African  Americans the option of living in a 
neighborhood that we historically enjoy; and 
 
 
 
 
Physical Context/Neighborhood Character 

 
WHEREAS, Olnick has requested a Special Permit for large scale general development (ZR 74-
743) that will provide height and set back relief. The five 28 story towers in the Olnick plan will 
almost reach as high as the Adam Clayton Powell Jr., Harlem State Office Building and be 
positioned on the street line rather than set back with open space in the forefront if approved. 
Such height proposed is generally allowed in areas that can provide considerable set back and 
open space in the forefront, near parks or on hills, etc., The Olnick plan is way out of the 
contextual landscape of the area; and, in that 
 
WHEREAS, it has been testified by residents that this form of dense redevelopment threatens a 
neighborhood community that has enjoyed light and air and moderate density; and, in that  
 
WHEREAS, even the [Victoria Theater Project] which is a towering 26 story building on W, 
125th Street – a project under the control of the Empire State Development Corp - has honored 
the spirit of Section 5 of the Voting Rights Act of 1965 and, the 125th Street Special District, 
whereby it has a 100 feet set back and its housing model is targeted at 50/30/20, which housing 
income bands are Open, Moderate and Low, respectively. Further, the Victoria building is 
shorter than the buildings in the Olnick plan; and 
 
Historic Preservation/Resources (Historic and Cultural) and Shadows/Over Shadowing   
 
WHEREAS, according to the CEQR, the Landmark Preservation Council determined that the 
Lenox Terrace complex appears to be National Register eligible. To date, Olnick has 
inadequately addressed the historic, architectural and cultural significance of the Lenox Terrace 
complex. For example, in the existing site plans it is suggested that a six story podium be erected 
in front of the classic driveway in front of 470 Lenox Avenue. The driveways of Lenox Terrace 
were a unique feature of the complex during the postwar period; other Harlem buildings built 
during this period did not have them. The driveways gave the complex a cache; the driveways 
coupled with a fully suited doorman was a feature that attracted upwardly mobile African 
Americans to live at Lenox Terrace as both they and their guests arriving to the residence could 
be dropped off in front of the full service building; it was this element of service and 
convenience at that time that was only to be experienced in downtown Manhattan; and, in that 
 
WHEREAS, the CB 10 community desires that any proposed development must protect and 
celebrate the Lenox Terrace architectural relics of the period; in the proposed site plan, the new 
buildings built at the proposed height would put the Lenox Terrace as originally built, at risk. 



The plans will overshadow the distinguished architectural gem the Lenox Terrace is known for; 
and 
 
WHEREAS, our New York City society at large wants more than photographs, statues or written 
information on historic places, hence we have a NYC Landmarks Preservation Commission and 
New York State Registry of Historic Sites that support the physical brick and mortar that any 
proposed plan should adhere to; and 
WHEREAS, the proposed rezoning and the development of five State Office Building sized 
towers will  
dwarf and overshadow the original Historic Lenox Terrace buildings character; and in that 
 
WHEREAS, the Olnick plan will diminish the visibility of such buildings and potentially create 
an “out of sight out of mind” effect. To date, Olnick has not adequately addressed either the 
negative impacts and how they would mitigate such impacts; and, in that 
 
WHEREAS, it is believed that the new buildings will cast major shadows on the old buildings 
and deprive tenants in the old buildings adequate sunlight; and 
 
Public Health: Existing Conditions, Vulnerable Populations and Air Quality 
 
WHEREAS, it is well documented in the Community District 10 profile that there is a high rate 
of asthma among young children and adults in Harlem, a condition that has plagued the Harlem 
community for decades. In addition, Harlem residents suffer from other conditions that impact 
health and quality of life such as cardiovascular disease, depression and stress. Even diseases like 
diabetes has been associated with higher rates of stress and pollutioniv and 
 
WHEREAS, for the area covered by CB10, New York’s own Environmental Health agency 
reports high levels of very fine (PM 2.5) airborne contaminants and ozone derived from vehicle 
emissions. Fine particulates (PM10) derived from construction and other types of activities are 
also elevated in Central Harlem. These particles are small enough to lodge in the lungs and cause 
short and long term lung damagev  (Appendix B ) 
 
WHEREAS, while there has been some discussion to date around air quality testing pre, during 
and post construction, there is no discussion concerning air quality post construction and the 
impact it will have on residents living in the older buildings which will be enclosed and 
surrounded by larger buildings. It is reasonably believed that 7-10 years of construction as 
anticipated in the Olnick plan, will have a serious negative impact at a minimum on people who 
suffer from asthma and other related respiratory diseases; and 
 
Overall Socio Economic Conditions 
A project that will increase overall density of approximately 4000 persons (not including the 
church development) is going to have a socio economic effect on the complex and the public 
systems (MTA, local schools, recreation areas and existing businesses). While the changes have 
been acknowledged, the research and plans to date have not been adequate. This project is more 
than a private developer led rezoning. The level of transformational change anticipated as a 
result of this project requires a plethora of community stakeholders, urban planners, policy 



analysts, residents and business leaders to both understand the magnitude of the project, and the 
various components impacted in order to 1) develop effective solutions/recommendations to 
ensure balanced growth and scale, and 2) manage the change. Ultimately, what Olnick is 
proposing in this resolution is creating a “mini city”. To date, there has not been enough 
collective dialogue with institutional and public partners at the same table who can mitigate risk 
and support the public systems that will be affected. 
 
Summation  
 
It is important to point out that while the Olnick organization is a private developer that in fact 
owns the land in question, it is fair to acknowledge that the landlord has also been the agitator for 
the existing state of affairs with tenants. It is the hope of the tenants and community at large, that 
the developer acknowledge the above referenced concerns shared and the implications for any 
rezoning. Further, according to LT ACT (from the accounts of the pending litigation whereby 
Lenox Terrace has been charged with illegally deregulating rent stabilized apartments), there is a 
strong implication that the owners of Lenox Terrace are the key driver of displacement and 
destabilization in Harlem. This unspoken reality leaves residents of Lenox Terrace vulnerable. In 
addition to the threat of CB 10’s African American plurality, the basic tenant protections that 
residents seek from any landlord are being compromised through negligence and a lack of 
transparency. To date, Olnick has not addressed these concerns nor disputed any of the 
aforementioned claims nor demonstrated an organizational/project capacity to address our need 
for balanced growth. A major development such as the one proposed, will no doubt tip the scale 
from a demographic standpoint. In sum, one tenant referred to the proposed development as 
“dynamite” as it will have explosive effects. It is the hope of the residents and community at 
large that all these factors be seriously considered by the developer in this process.  
The Olnick organization is currently in negotiation with Lenox Terrace residents regarding a 
“Tenants-Benefits Agreement.” In the absence of a final draft of such agreement, Community 
Board 10 has drafted conditions to be included in such agreement and that such agreement must 
be finalized to the satisfaction of the current residents and, that the Manhattan Borough 
President’s Office, Department of City Planning and City Council must consider any absence of 
such legal document as CB 10 has. To date there is no tenants-benefits agreement of any kind but 
one should include a series of comprehensive solutions with respect to process as well as benefits 
to tenants that compensate for all inconveniences caused as a result of such project. A solution 
and a benefit would include Olnick being a responsible affordable housing partner.  
 
NOW THEREFORE, BE IT RESOLVED 
Community Board 10 DISAPPROVES of the Olnick Rezoning Plan presented because of, but 
not limited to, the concerns set forth above and failing to dispute or refute well documented 
claims, and now sets forth in this Resolution, the following conditions: 

• That Community Board 10 rejects the application which calls for a C-6 Rezoning as not 
consistent with the present and future needs of the community it affects; and  

• That a permanently binding Tenant’s Benefit Agreement (TBA) that addresses immediate 
and long term concerns of existing and future tenants be in place before any zoning 
application be approved; and 



• That Olnick agrees to a process for completing a binding and inclusive Community 
Benefits Agreement (CBA) to be in place before any zoning application is approved. 

Community Board 10 will only reconsider a rezoning plan if the current one is 
withdrawn and a new one is certified with the following conditions and CEQR 
boilerplate assessments in the areas below 

Zoning Requirements 

• The building heights cannot exceed 195 feet, with appropriate set-backs and the commercial 
zoning remain C1-4; and 

Tenant Protection: Outstanding Repairs, Exposures, Capital Improvements 

• That Olnick agrees to present an acceptable plan, approved jointly by the tenant’s 
association of Lenox Terrace and CB 10, one that is legally binding on how it intends to 
resolve the outstanding maintenance conditions within the complex and the conditions of 
the apartments –all of which have now posed a health hazard that must be remedied 
(Appendix B); and 

 CB 10 is requesting a review of any remediation and inspection reports as proof the work 
has been completed/addressed before any other approval or negotiations of any other 
aspect of the proposed rezoning can occur; and  
 

CB 10 Mandatory Inclusionary Housing/Affordable Housing, Regulatory Agreements and 
Oversight 

• That Olnick agrees that the income bands must be set at 50/30/20 of the AMI – open 
market, moderate income, low income, respectively; and  

• That Olnick agrees that the income bands in this housing model must be permanent; and  
• That Olnick agrees that poor credit history or having no credit at all cannot be used to 

disallow an applicant for housing in the new buildings if that is the only reason used to 
disallow such applicant.  And under no circumstances will a person’s landlord/tenant 
litigation history with a landlord be used as a reason to disapprove an applicant, unless 
such landlord prevailed on an action for non-payment of rent; and 

• That Olnick agrees to partner with NYC HPD/HDC to explore all affordability programs 
and options and that NYC HPD will oversee the implementation of affordability 
programs and provides said oversight and report to CB 10 on how many units are 
transferred to CB 10 residents and well as the levels of affordability devised for the 
project; and 

• That Olnick agrees that CB 10 residents will have a 50% preference on all the moderate 
and low income units; and 



• That Olnick agrees to commit to a legally binding agreement to maintain all of the 
current units under the rent stabilized law; and 

MWBEs and Workforce Development Commitment 

• That Olnick agrees that MWBE targets will be established (30% and/or >) and approved 
by CB 10 and employment preferences will be given to community residents; and 

• Construction jobs must be provided to union workers with a diverse workforce and that 
hire locally.  Any exceptions must be negotiated in an ironclad agreement between CB 
10 and Olnick.  Such ironclad agreement shall be written into law; and 

Density Plan, Movement, Navigation and Safety 
 

• That Olnick agrees that a well-conceived density plan approved by CB10 Public Safety 
committee and the LTDC; one that examines cumulative traffic impact and considers 
both pedestrian and vehicular traffic issues as identified by community stakeholders (not 
an EIS report) and acknowledges overall safety, school zones and peak traffic area days 
and times (e.g., 135th and 5th Avenue intersection); and  
 

Health and Population 
 

• That Olnick agrees to a well-conceived plan that is approved by CB 10, through its 
Health and Human Services committee and considers the high resident senior citizen 
population (65%) as well as the Harlem population afflicted with high rates of 
respiratory diseases including asthma. A plan must consider the effects of construction 
on the health and well-being of residents and those populations at risk (Appendix C) ;  

 one that implements routine (e.g., monthly) indoor and outdoor air quality testing before, 
during and after construction 

 one that requires a health proxy taken of all residents with existing respiratory illness pre 
construction and 

 one that offers relocation allowance for residents who cannot physically endure and 
providing HEPA air purifiers/ breathing devices based upon medical claims, and 

Historic Preservation, Arts and Culture and Shadows 
 

• That Olnick agrees to a well conceived plan that is approved by CB 10’s Historic 
Preservation and Arts and Culture committees, Save Harlem Now and other local 
preservation/arts organizations as well as support of an application submission to NYS 
and Federal Registry of Historic Sites and offers rent concessions to residents who are 
inconvenienced by shadows and whose views are compromised as a result and that open 
space is protected; and 

 



Building Staffing Composition 

• That Olnick agrees that building staffing ratios will be addressed and employees 
dispersed based upon the residents needs and the overall needs of “the Facility”; and 
 

Security Plan 

• That Olnick agrees that a detailed security plan will be outlined to ensure the safety of 
residents, business owners and staff. This plan will be approved by CB 10 Public Safety 
committee, tenants, affected and surrounding institutional partners and leaders of the 32 
Precinct; and  

Parking 
 

• That Olnick agrees that a well-conceived parking plan detailing accessibility and 
outlining options and payments for both existing residents and new residents. This plan 
will be approved by the LTDC and will address the allocation of spaces, transferability 
of spaces, reduced parking fees for rent stabilized tenants; and  

 
Retail 
 

• That Olnick agrees that a detailed plan for the retail corridor will be developed; one that 
is approved by LTDC and CB 10 Economic committee; a plan that includes: uses, type 
(local vs. destination), rent concessions for small business, incorporates existing street 
vendors, a coop share for local small businesses; and 

Environmental Impact, Transportation & Community Impact/Engagement 
 

• That Olnick agrees to a detailed plan approved by the CB 10 Transportation Committee, 
MTA and LTDC that addresses the following: 

 Plans to mitigate transportation impacts at the 135th Street Subway station and the 
Intersection at the 135th Street and 5th Avenue; and  

• That Olnick agrees to a true community engagement process that includes Lenox Terrace 
residents as well as the broader Harlem community, a process that includes (but not 
limited to) charettes, visioning and focus groups; and 

 Plans to include neighboring institutions surrounding Lenox Terrace in the planning of 
services and the planning of construction and inconveniences caused; and 

 
 
 
 
 
 



Construction  
 

• That Olnick agrees to a construction impact assessment as this is an infil project that 
affects existing residences and open space. The assessment will evaluate the duration and 
severity of the disruption or inconvenience to all impacted including noise and vibration 
analyses; and 

• That Olnick agrees to monthly/quarterly meetings with both the LTDC and CB 10 
respectively on the evolution of construction plans, report findings, progress and 
timelines. 

 Resident Services Office/Center 

That Olnick agrees that any rezoning and/or as of right development plan they undertake, 
will include (and Olnick to fund) a resident services office, one that serves tenants 24/7 
pre, during and post construction with real time information. The role and its various 
functions of this office will be negotiated and approved by Community Board 10 and the 
tenants. The office will negotiate tenant abatements, concessions, and relocations. The 
office will administer the Lenox Terrace Development Committee ( herein as referenced 
above as the “LTDC”) and organize routine meetings with the tenants and the developer 
concerning construction progress and updates. The office will also manage the newly 
established resident’s council, governing body comprised of various sub committees 
(Appendix D) 

NOW THEREFORE, IT IS FURTHER RESOLVED that the 
aforementioned/conditions run with the land and must be part of any law enacted 
declaring any consideration of rezoning. 

THEREFORE BE IT RESOLVED that Manhattan Community Board 10 voted to  
disapprove the rezoning application of Lenox Terrace with conditions  with a vote of 20 
in favor, 15 opposed and 1 abstention at the November 6, 2019 General Board Meeting. 

Appendices 
 
A. Community Board 10 Mandatory Inclusionary Housing (MIH) Zoning Resolution No. 
MIH2016 
 
B. 10 West 135th Street: Important Notice Regarding Possible Lead Contamination 
 
C. CB10 Health and Human Services Committee: Lenox Terrace Association of Concerned 
Tenants  
     Opposes Plan to Bring OVERSCALE Development to Central Harlem 
 
D. Lenox Terrace Resident’s Council: Suggested Sub- Committees 
 
                                                 
i Manhattan Community Board 10 2014 District Needs Statement, “African Americans make up approximately 63% of 
Community Board 10‘s population, followed by Hispanic at 22%, White at 10% and Asian at 2%.”   



                                                                                                                                                             
ii DEP Notice of Lead addressed to a Lenox Terrace tenant regarding the DEP’s finding that there is lead in the Lenox Terrace 
property’s plumbing system. October 2, 2019 
iii In Downing v. First Lenox Associates, LLC, Index No. 100725/2010 (the “Lenox Terrace Class Action”), Lenox Terrace 
tenants filed a class action lawsuit against the owners of Lenox Terrace in 2010. The Lenox Terrace tenants are alleging that the 
owners of Lenox Terrace improperly treated apartments as being unregulated under applicable rent stabilized laws even though it 
was receiving “J-51” tax benefits.  The Board takes Notice of such alleged impropriety pursuant to Roberts v Tishman Speyer 
Props., L.P. 2009 NY Slip Op 480 [13 NY3d 270] October 22, 2009 [Court of Appeals] holding that 100% of units in a 
development under the J51 program must be Rent Stabilized. 
According to publicly available documents that were filed July 31, 2019, the owners of Lenox Terrace recently agreed to pay 
$2,989,000 in a preliminary (i.e., not final) settlement agreement in the Lenox Terrace Class Action.   
iv LT-ACT (2019) The Lenox Terrace Association of Concerned Tenants OPPOSES Plan to Bring OVERSCALE Development to Central 
Harlem 
v LT-ACT (2019) The Lenox Terrace Association of Concerned Tenants OPPOSES Plan to Bring OVERSCALE Development to 
Central Harlem 



















 

 
December 27, 2019 

 
VIA U.S. POSTAL MAIL & E-MAIL 
 
 
Honorable Rafael Salamanca Jr 
Land Use Committee, Chair 
250 Broadway, Suite 1781 
New York, NY 10007 
salamanca@council.nyc.gov 
 
Honorable Francisco Moya 
Zonings and Franchises Sub Committee, 
Chair 
106-01 Corona Avenue 
Corona, NY 11368 
fmoya@council.nyc.gov 
 

Honorable Marisa Lago 
City Planning Commission, Chair 
120 Broadway, 31st Floor 
New York, NY 10271 
mlago@planning.nyc.gov 
 
Honorable Bill Perkins 
City Council District 9 
163 West 125th Street, Room 729, 
New York, NY 10027 
d09perkins@council.nyc.gov 
 
 

 
Re:     ​ULURP Applications C200052 ZMM, C200050 ZSM, N 200051 ZRM, 200054 ZSM, 

N 20053ZAM 
 
Dear Chairpersons and Councilor: 
 

We write on behalf of the Uptown Democratic Club to strongly urge your committee  to 
disapprove the private application by Lenox Terrace Associates, an affiliate of the Olnick 
Organization, Inc. (“Applicant”) seeking approval of five land use actions to facilitate the 
development of 5 new 28-story mixed-use buildings and one 6-story building located at the 
Lenox Terrace superblock. 

 
We stand in solidarity with community residents, advocates, and elected officials in 

opposition to the applicant's proposal due to its failure to address long standing repairs in 
existing housing, insufficient affordable housing, and lack of community input. 

 
The applicant has been negligent in the performance of routine maintenance repairs in its 

existing housing of Lenox Terrace. When questioned regarding outstanding maintenance 
requests at public hearings held by Manhattan Community Board 10 (CB10) the applicant’s 
representatives stated repairs to existing units would be contingent upon CB10’s vote of approval 
for their rezoning application. To be clear, current residents suffer from years of derelict 
conditions within their apartment and building that the Applicant is required to renovate in 
accordance with local, state and federal law regardless of any on-going negotiations.  Using the 
decrepit state of existing housing as a bargaining chip is immoral, illegal, and definitive of the 
historical characterization of a slumlord. In our great city of New York, such predatory tactics 
must be met with universal condemnation.  

 
           1 



 

 
The proposed affordable housing offered as an “incentive.” is insufficient.  Harlem has 

become increasingly devoid of affordable housing, and adding a massive development with five 
(5) new buildings should come with a percentage of “affordable” housing that at a bare minimum 
reflects the realities of ​Harlem’s​ residents with a median income of $42,010, not the standard 
adjusted median income for New York City residents of $74,700.  The need for affordable 
housing should be reflected both in an increased percentage of affordable units and a price 
adjustment that makes it possible for Harlemites to live at Lenox Terrace. The current proposal 
to add an additional 1,200 units of market rate housing will exacerbate the displacement of 
existing residents.  

 
 The C6-2 rezoning that the applicant is seeking will have major implications on 

surrounding homes and small businesses thus requiring a community driven approach and study. 
Despite the applicant’s renderings of commercial space occupied by small vendors and cafes, a 
C6-2 zoning would allow big box retail stores historically limited to large commercial hubs such 
as Times Square. Such an addition to Central Harlem would threaten the viability of surrounding 
small businesses and overburden the local public transit infrastructure. 

 
To preserve the integrity, culture, and livability of Harlem the rezoning for Lenox 

Terrace must be disapproved.  The applicant has an obligation to ensure that its existing housing 
is up to code. Furthermore, residents and community leaders throughout Manhattan demand 
community driven rezoning proposals that reflects the wants and needs of communities, rather 
than that of developers. Please do not be swayed by minor incentives that may be offered in 
exchange for a “yes” vote, as this is an opportunity to better our neighborhood by holding those 
that want to build in our community responsible for their past, present and future behavior.  We 
sincerely appreciate your attention to this matter and hope that we can count on your continued 
support. 
 
 

Regards, 
 

Pierre Gooding Joshua A. Clennon 
Pierre Gooding, Esq., Joshua A. Clennon 
General Counsel Executive Director  
Uptown Democratic Club Uptown Democratic Club 
 
 
 
cc: Hon. William Allen 
      Hon. Donna Gibbons 
      Hon. Pharein Griffith 
      Hon. Derek Perkinson  
      Hon. Tamika Covington 

      Hon. Sheline Spencer  
      Hon. Sheila Harrison 
      Hon. Julie Schuman 
      Hon. Earl Morris 
      Hon. Ricardo Shark   
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 January 6, 2020 

Olga Abinader, Director of Environmental Assessment and Review 

New York City Department of City Planning 

120 Broadway, 31st Fl. 

New York, NY 10271 

Re: TakeRoot Justice’s comments on Draft Environmental Impact Statement for 

Lenox Terrace, CEQR No. 18DCP084M 

Dear Ms. Abinader, 

I submit the following comments on the Draft Environmental Impact Statement (DEIS) 

for an application to rezone Lenox Terrace in Central Harlem (CEQR No. 18DCP084M) on 

behalf of TakeRoot Justice. The DEIS contains several flaws and omissions that must be 

addressed in the Final Environmental Impact Statement to ensure that the approvals that will be 

based on this environmental-review process are sufficiently informed.  

A. Land use 

The DEIS in appropriately determines that the proposed project—which would allow a 

first-ever destination-retail center and enormous new luxury development in an otherwise small-

scale residential neighborhood—finds that there would be no significant impact on land use.1 

The DEIS arrives at this conclusion by overlooking the difference between the proposed C6 

zoning, described as appropriate for “the central business district and regional commercial 

centers,”2 and the current residential zoning with small commercial overlays “designed to 

provide for local shopping” that is “relatively unobjectionable to nearby residences.”3 These are, 

in fact, conflicting uses that indicate that the project will have a significant adverse impact on 

land use and public policy in the area, and the DEIS must reflect that. 

 

1 DEIS at 2-1. 
2 Zoning Resolution of the City of New York § 31-16. 
3 Id. § 31-11. 
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B. Indirect residential displacement 

The DEIS’s conclusion that there would be no significant impact as a result of the 

proposed project is based on an insufficient analysis. The DEIS finds that there will be an 

increase to rents in the area as a result of the project,4 but inappropriately ignores this fact, 

concluding that there will be no significant impact on indirect residential displacement.5 The 

only basis the DEIS provides for overlooking the increased rents is that rents are currently 

increasing in the immediate area.6 This is an insufficient reason to determine that there will be no 

significant impact on secondary residential displacement: the fact that there is a current trend 

toward higher rents does not mean that further luxury development will not accelerate or extend 

that trend in a manner that would not have occurred under the no-action condition.  

The DEIS’s reference to the CEQR Review Technical Manual (Manual) is unavailing for 

three reasons. First, adherence to the Manual is not necessarily sufficient to satisfy CEQR or 

SEQRA,7 especially in cases where—as here—there are clear signs that residential displacement 

is likely to occur as a result of the project. Second, the DEIS does not, in fact, adhere to the 

Manual: it fails to determine whether the trend is occurring in “the vast majority” of the area or 

only “within smaller portions of the study area.”8 This analysis is particularly necessary for this 

project, which is occurring in an area with a wide mix of incomes and rents—with rent-stabilized 

apartments and public housing alongside market-rate buildings9—and is therefore likely to have 

variations in trends within the study area. Finally, the analysis was able to determine only that 

there exists an upward trend in rents and incomes, not the actual amount of the increase, meaning 

that the DEIS provides no income on the magnitude of the preexisting trend,10 and therefore will 

not help decisionmakers determine the likelihood that the proposed project will accelerate such 

trends. 

The DEIS must also include an analysis of the potential impact of the proposed project on 

the racial and ethnic makeup of the neighborhood. CEQR requires analysis of impacts to “the 

character or quality of…existing community or neighborhood character.” 43 R.C.N.Y. § 6-

06(a)(5). There is no justification provided, or available, for the decision to exclude analysis of 

the racial and ethnic impacts of the proposed project. It is inappropriate to ignore this factor, 

particularly in an area the predominantly Black racial makeup of which is cherished by such a 

large number of its residents, and in a development which is likely eligible for a State and 

 

4 E.g., DEIS at 3-20 (“[T]he proposed actions would result in mostly market-rate housing development, 

and…are expected to command higher rents and have the potential to bring in a higher income population.”). 
5 Id. at 3-1. 
6 See id. at 3.23.  
7 See Manual at 3-1 (“There may be specific projects that require different or additional analyses.”). 
8 Manual at 5-9. 
9 The vulnerability of the study area’s particular mix of incomes is admitted in the DEIS. See DEIS at 3-19 

(“[M]aintenance of the mixed-income demographic as it currently exists in the study area would depend in large part 

on the introduction and preservation of affordable housing.”) Notably, although the DEIS acknowledges the 

importance of affordable housing in preventing adverse socioeconomic impacts, it fails to analyze the likely results 

of different amounts of affordable housing—a necessary piece of information for decisionmakers. 
10 See DEIS at 3-16 to -17. 
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National Historic Registry listing because of its “cultural associations with prominent African 

Americans in the Harlem community.”11 

C. Direct commercial displacement 

The DEIS incorrectly determines that the elimination of all of the businesses currently 

located in the project area would have an insignificant impact. The proposed action would evict a 

Goodwill, a grocery store, several restaurants and local retail stores, and a Chase Bank. The 

Goodwill will be a particularly hard loss for the area, as it is an important shopping center for 

low-income families, and there are no other Goodwill locations in Manhattan north of 125th St. 

The DEIS also inappropriately glosses over the loss of the supermarket that serves Lenox 

Terrace by referring to other supermarkets about a quarter-mile away; the loss of the supermarket 

next door would be a significant impact on residents’ lives, particularly residents who are elderly 

or otherwise have difficulty walking that distance. 

Part of the basis for the DEIS’s conclusion that eliminating all businesses in the project 

area would have no impact is that the project would create commercial space.12 But the DEIS 

fails to analyze the likely makeup of the tenants of the new commercial space, which is 

necessary to determine the project’s potential socioeconomic impact and effect on neighborhood 

character. The proposed project would create the only C6 zoning in the immediate area, and so it 

is likely to attract large-scale retail that will compete with local businesses. The large-scale 

retailers would likely be able to afford higher rates, and therefore drive up rents and other costs 

for local businesses, making it unlikely that the current mix of businesses—or any local business 

at all—would return in the area.  

D. Open space 

Although the DEIS finds that the proposed project would have a significant impact on 

open space,13 it entirely fails to offer specific mitigation proposals. This directly contradicts the 

response provided to commenters in the Final Scope of Work, which said that “[i]f significant 

adverse impacts related to open space are identified, mitigation measures will be proposed in the 

EIS.”14 The DEIS does promise that mitigation proposals “will be refined between the DEIS and 

FEIS,”15 but later suggests that it may not, in fact, propose mitigation for this impact.16 Even if 

the FEIS does, in fact, provide mitigation measures, refusing to even suggest mitigation 

measures in the DEIS deprives the public of its right to comment on those proposals.  

E. Impact of destination retail 

Olnick’s requested rezoning would create a high-density commercial district allowing for 

large-format retail—essentially a giant shopping mall—on top of Lenox Terrace. It would create 

 

11 DEIS Appx. B at 2. 
12 Id. at 3-2. 
13 Id. at 5-1. 
14 Final Scope of Work at A-15. 
15 DEIS at 21-5. 
16 Id. at 22-1 (contemplating declaring the impact “unavoidable” if “feasible mitigation measures are not 

identified”). 
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a C6-2 district covering the entire development,17 which would allow for a large number of 

commercial uses not currently permitted, as well as far greater density of commercial use. 

Specifically, the current zoning allows for local uses such as small retail, groceries, and cafes and 

restaurants, mostly within 100’ of the street.18 Olnick’s requested rezoning would allow much 

higher commercial density throughout the entirety of Lenox Terrace, and would allow for many 

more uses.19 These uses include department stores and large variety stores—stores like Wal-Mart 

and Target—that would completely disrupt the local area.20 

The DEIS at some points admits that the commercial rezoning will lead to “destination 

retail tenants.”21 In fact, the DEIS even states that it assumes that new retail “could be split 

evenly” between local and “destination” retail”22 (although the DEIS never explains the basis for 

this assumption). Elsewhere, the DEIS argues in favor of placing new shopping malls in Central 

Harlem, on the ground that “Harlem is in the midst of a retail transformation from small-format 

retailers to large-format stores,” and adding a big-box store at Lenox Terrace would be “in-line 

with existing trends.”23 In other words, the application argues that the 125th St. rezoning—and all 

the “destination retail” that came with it—is the future of Harlem. 

But the remainder of the DEIS contradicts this, treating the new development as if it will 

consist entirely of local retail and service—uses that are already permitted by the current zoning. 

First, the renderings included in the DEIS,24 as well as those presented to the City Planning 

Commission when the application was certified for the Uniform Land Use Review Procedure,25 

show local retail uses such as a coffee shop, restaurant, and supermarket. These would not 

require a commercial upzoning. Although the contrast between the renderings and the requested 

rezoning was pointed out by Commissioner Levin,26 and the Department of City Planning (DCP) 

apparently discussed the possibility of changing only the residential zoning with Olnick, there is 

no explanation of the discrepancy between the figures in the DEIS and the actual commercial 

 

17 DEIS at 1-1. 
18 The current commercial zoning is a C1-4 overlay covering 100’ from Malcolm X Blvd., 135th St., and Fifth 

Ave, and a small additional portion of the northeast corner of the development. The only commercial Use Group 

permitted in C1 districts is Use Group 6. See Zoning Res. § 32-15 (describing Use Group 6).  
19 See Zoning Res. §§ 32-16 through 32-21 (describing Use Groups 7 through 12, all of which are permitted in 

C6 districts). 
20 See id. § 32-19 (describing Use Group 10, “large retail establishments (such as department stores) that…serve 

a wide area…and…are not appropriate in local shopping or local service areas”). 
21 DEIS at 2-13 (“The proposed commercial use is anticipated to include a mix of local and destination retail 

tenants.”). 
22 Id. at 2-13. 
23 Id. at 3-24 to -25. 
24 Id. fig. 1-7. 
25 Video of the CPC Review Session at which the ULURP application was certified is available at 

https://www.youtube.com/watch?v=rfCDCZmcqQM. Renderings where retail was shown can be seen at timestamp 

14:05 to 15:04. 
26 Id. at 24:20 (“[H]aving a C6-2 designation is kind of an anomaly for this area, and it made me wonder 

whether you could get to the same result with an R8, which would be an upzoning that would still facilitate 

[Mandatory Inclusionary Housing], but with a commercial overlay that would allow that same level of commercial 

and community facility use. Is there a technical reason why we’re not using a residential designation with an 

overlay?”). 

https://www.youtube.com/watch?v=rfCDCZmcqQM
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development that is likely to occur.27 Presenting these images as the face of the project is 

misleading, to say the least. 

Other areas of the DEIS completely deny the possibility of new “destination” retail, in 

direct contradiction with the admission above. The DEIS’s description of the square footage of 

the predicted new uses states that all new retail development will be local.28 Similarly, the 

description of neighborhood character states that the project “would not add uses not already 

present” in the general area.29 But nothing like the large-format retail stores the proposed project 

would bring actually exist nearby.30  

F. Emergency services 

The DEIS inappropriately ignores the impact that the proposed project would have on 

emergency services in the immediate area, which will impact public health in the neighborhood 

and in all areas served by the Harlem Hospital.31 The proposed project would double the amount 

of residents of Lenox Terrace,32 as well as creating new destination-retail space likely to 

substantially increase foot and vehicular traffic. These changes would both increase the amount 

of emergency services required—new buildings and commercial uses creating new fire risks, and 

new residents and large, heavily trafficked stores creating new health and security demands, just 

to name some examples—and impede delivery of those services by increasing traffic in the area. 

This omission is particularly glaring given the fact that the project would be located across the 

street from the Harlem Hospital, the largest hospital in the area. 

G. Historical and cultural value of Lenox Terrace 

 Finally, the DEIS acknowledges that the proposed project would mar the enormous 

historical and cultural importance of Lenox Terrace, but does nothing to avoid or mitigate that 

damage. The DEIS includes a statement from the New York City Landmarks Preservation 

Commission (LPC) stating that Lenox Terrace “appears to be National Register eligible, for its 

cultural associations with prominent African Americans in the Harlem community.”33 Because of 

the importance of the development and its site plan, the DEIS determines that “the demolition of 

 

27 Id. at 25:50 (“I believe the residential designation with the overlay was discussed in an earlier iteration, but 

ultimately the applicant proposed to pursue the C6-2 district. So, I can return to the Commission with a stronger 

rationale for why that was decided.”). 
28 The table describes all expected retail as “Use Group 6.” Id. table 1-3. Use Group 6 includes local retail, 

restaurants, supermarkets, and other uses that “have a small service area.” Zoning Res. § 32-15. 
29 Id. at 18-5. 
30 No commercial district in the area studied by the DEIS permits large-format retail. Id. at table 2-3 (describing 

all zoning districts in the area studied, and including only C1 and C2 districts). There are two small manufacturing 

districts in the area that could theoretically allow for large-format retail, id., but neither actually contains such stores. 
31 See, e.g., Friends of P.S. 163, Inc. v. Jewish Home Lifecare, 30 N.Y.3d 416 (2017) (SEQRA intended “to 

make sure that [a project] is undertaken in a way that minimizes damage to…public health….”). The DEIS’s public 

health chapter limits itself solely to the impact of noise. DEIS at 17-1 to -3. 
32 See DEIS at 1-13 n.4 (projecting population increase of about 4,000 people). Even this dramatic increase is 

based on an assumption that the area currently owned by Olnick would be built to the current site plans, which are 

far smaller than the proposed new zoning would permit.  
33 DEIS appx. B, at 2. 
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the one-story structures on the proposed development site would result in a significant adverse 

impact to historic resources.”34 In other words, the DEIS found that the new development would 

demolish an important piece of Harlem’s history for the sake of unwanted luxury high-rises and 

large-format retail. 

 The DEIS also ignores much of the damage to Lenox Terrace. The physical destruction 

of the retail buildings is bad enough, but the proposed project would also radically alter the 

layout and design of Lenox Terrace, which is as much a part of the history of the place as the 

individual buildings. The new luxury apartment buildings will damage the layout and design of 

Lenox Terrace—for example, by removing the iconic circular driveways in front of 470 Malcolm 

X Blvd. and 40 West 135th St.35 Furthermore, the location of new “destination” retail as a wall 

around the existing buildings will completely change the character of the perimeter from a 

charming series of neighborhood stores to a shopping mall. 

 The DEIS provides wildly inadequate mitigation for these harms. The only concrete 

proposal that the applicant is “consider[ing]” is installing “educational material and displays” 

about cultural figures somewhere on the property.36 A plaque on the wall cannot make up for 

defacing a key Harlem neighborhood, and certainly does not constitute complete mitigation of 

the demolition of four of the buildings in the original site plan. This mitigation proposal should 

be removed, or else treated as only partial mitigation of the significant impact of the project on 

the historical and cultural aspects of Lenox Terrace. 

H. Urban design 

The DEIS incorrectly states that the “proposed actions would not result in any changes to 

buildings…in the study area,”37 and, partially on the basis of that conclusion, determines that 

there would be no significant impact on urban design or visual resources  In fact, the proposed 

project would demolish four buildings at Lenox Terrace and replace them with residential towers 

far taller than nearly any building in the immediate area. While residential uses to predominate in 

the area, 30-story buildings do not, and constitute a significant impact on design and views. 

Plopping a residential complex twice the size of any other in the area on top of a preexisting, 

well planned design is definitionally a significant impact on design. 

The failure to consider urban design in the DEIS is magnified by the failure to provide 

comparisons of street-level views from nearby the proposed project site. The only renderings 

provided of the project site are from a substantial distance away, giving an incorrect 

understanding of the impact of the project on the overall design of the area.38 If renderings of the 

 

34 DEIS at 7-7. Oddly, the DEIS immediately contradicts itself, stating that the project “would not be anticipated 

to have any significant adverse impacts on historic and cultural resources.” Id. at 7-9. This appears to be an error. 
35 E.g., id. fig. 1-5. 
36 Id. at 21-6. 
37 Id. at 8-2.  
38 See generally id. figs. 8-23 to -31. 
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type suggested by the Manual39 were used, the significance of the design impact would be 

clear.40 

I. Transportation  

The transportation chapter of the DEIS bases its analysis on standard values or values 

produced for other environmental assessments.41 Such a large increase of residents in a small 

project is not standard, and should be analyzed using data that is specific to this area. 

Furthermore, the DEIS inappropriately assumes that the enormous population increase planned 

here will not significantly impact public transportation at the 135th St. 2/3 station, which is 

frequently overcrowded. 

J. Neighborhood character 

The neighborhood-character analysis required by CEQR typically incorporates the 

analyses of land use, socioeconomic conditions, open space, historic and cultural resources, 

urban design, and transportation.42 The project will have significant impact on each one of these 

categories, as described above, though the DEIS ignores many of these impacts. These impacts 

would all damage important determining characteristics of the neighborhood: the primarily 

residential nature of the neighborhood, the availability of an appropriate amount of open space, 

the deep history and cultural importance of Lenox Terrace itself, the balance of the Lenox 

Terrace development and sight lines with the surrounding streets, and the convenience of a 

central transportation hub. As a result, the DEIS’s finding that the project would create no 

significant impact on neighborhood character is absolutely incorrect. 

Neighborhood character may also be significantly impacted by combinations of factors 

that would not individually be considered significant.43 Thus, even if the DEIS were correct in 

finding that there is no significant impact in any of the individual areas described in this 

section—which would be incorrect—the totality of these impacts would certainly be sufficient to 

produce a significant impact on neighborhood character. Indeed, the cumulative effect of a small 

changes resulting from new commercial development in a largely residential neighborhood—

“changing it from a small-scale, quiet residential area to a busier commercial one”—is used as 

the primary example of this in the Manual.44 

 

39 E.g., Manual at 10-6. 
40 In fact, the example given supra shows that a substantial change in street wall height would ordinarily be 

considered a significant impact. The DEIS should have listed this as a significant impact or explained why, in this 

case, it is not. 
41 DEIS table 13-7. 
42 See Manual at 21-2. The Manual also recommends including consideration of shadows and noise. 
43 Id. at 21-5 to -6. 
44 Id.at 21-6. 
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K. Growth-inducing aspects of the proposal 

The DEIS determines that the proposal “is not expected to induce any significant 

additional growth beyond that identified and analyzed” in other chapters.45 The only basis for 

this is the claim that there is a preexisting trend in rents and residential development in the 

general area.46 But as described above, the project could accelerate or extend this trend, meaning 

that it would create additional growth, and the DEIS cannot even quantify the current rate of rent 

increase, let alone project future rent increases with enough accuracy to determine that the 

project would have no effect on them. And the simple logic of neighborhood change 

demonstrates that such growth is, in fact, likely to occur: increased property value as a result of 

the rezoning will put upward pressure on neighboring property values, raising both rent and 

property taxes, and further accelerating the rate at which low-income people are pushed out of 

the area. 

L. Alternative scenarios 

The EIS must provide alternative scenarios for comparison to the with-action and no-

action scenarios, to enable decisionmakers to understand the other potential paths the 

development might take.47 In particular, the EIS should consider a “no unmitigated impact” 

alternative that would adjust the proposed project to prevent the unmitigated impacts that would 

occur as a result of the project, including those described in these comments and those identified 

in the DEIS.48  

The DEIS is incorrect in claiming that there are “no reasonable alternatives” that would 

prevent unmitigated impacts on shadows, open space, historical and cultural resources, or 

pedestrian traffic.49 The impact of shading the Howard Bennett Playground could be mitigated 

by altering the building envelope creating that shadow, or else providing in the site plan for a 

playground that would be unaffected by shadow. The excessive reduction of the open-space ratio 

could be mitigated by scaling down the residential density of the project. The effect of tearing 

down several buildings that are original to Lenox Terrace could be mitigated either by altering 

the site plan to retain those buildings or by creating real cultural benefits for Central Harlem 

residents—beyond the “Walk of Fame” proposed by the developers. Finally the decrease in 

square feet per pedestrian and level of service of the crosswalk at West 135th and Malcolm X 

could be mitigated by decreasing the number of new residents or the amount of new commercial 

development, which would therefore decrease foot traffic. 

 

45 DEIS at 23-2. 

46 Id. at 23-1. 

47 See 62 R.C.N.Y.§ 6-09(d)(5). 
48 Manual at 23-3. 
49 DEIS at 22-1. 
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M. Restrictive declarations 

 The proposed rezoning would nearly double the maximum density currently permitted in 

Lenox Terrace. The current zoning is R7, which allows for a maximum floor area-ratio (FAR—

roughly speaking, the ratio of lot size to building size) of 3.44, or 4.0 under certain 

circumstances.50 The actual built FAR, according to the DEIS is only about 3.0.51 Olnick’s 

requested rezoning would allow up to a 7.2 FAR.52 The DEIS, however, assumes a maximum 

FAR of 5.61, which would be only about two-thirds of the allowable increase.53  

The DEIS justifies the assumption that Olnick will not build to the maximum possible 

density by claiming that the applicant “is expected to enter into a Restrictive Declaration” 

limiting residential density. This reflects only the expectation of the DCP, and provides no 

assurances whatsoever that development will not proceed to the maximum possible extent. Yet, 

that assumption is used throughout the DEIS, and no accounting is made of the possibility that 

Olnick will take full advantage of the rezoning.54 

In any case, a restrictive declaration is not a reliable means of ensuring that development 

will not exceed Olnick’s proposal. Even assuming a declaration is put in place, neither the public 

nor the relevant decisionmakers know what its precise content would be. It would likely only 

affect property owned by the current applicant, and would likely only be enforceable by the City 

of New York, raising questions as to the efficacy of any restraints it placed on development. It 

could very well be predicated on the issuance of a special permit, meaning that if a developer did 

not seek a special permit, it would not be bound by the declaration. And more fundamentally, it 

could very easily contain provisions that do not match the proposed site plan exactly, meaning 

that the DEIS would not properly reflect the development that the proposed actions would 

permit. 

The unknowability of the restrictive declaration affects the site plan to an enormous 

extent. The actual build under the proposed new zoning could look like anything from a doubling 

of the proposed new residential build—if developers build to the maximum residential density 

allowed—to a massive new shopping mall—if developers build to the maximum commercial 

density allowed, and take full advantage of the ability to add Use Group 10 usesBecause the 

restrictive declaration cannot be known at this stage, the DEIS’s assumption that development 

beyond the site plan presented by the applicant will not occur is inappropriate. In other words, 

 

50 The current maximum floor-area ratio (FAR) is 3.44, though the FAR could increase to 4.0 if built to certain 

specifications. Zoning Res. § 23-151 (FAR maximum of 3.44 for R7 districts); id. § 23-153 (FAR maximum of 4.0 

for R7 districts built to Quality Housing standards). See also DEIS at 2-5 to -6. 
51 DEIS at 1-6. 
52 Olnick’s requested rezoning is to a commercial district (C6-2) that is equivalent to an R8 for purposes of 

determining maximum residential density. Zoning Res. § 34-112. An R8 residential district allows for an FAR of 7.2 

if built to specified standards. Id. § 23-153. See also DEIS at 2-13. 
53 E.g., DEIS at 1-6. 
54 The DEIS also argues that building to the full allowable density would be difficult because of zoning, 

setback, and parking restrictions. Id. at 1-11. But this provides little assurance. First, waiving these zoning 

restrictions is substantially easier than winning the commercial rezoning in the first place. Second, these restraints 

could be partially or completely overcome by design and engineering, and the DEIS provides no explanation of what 

the effective maximum would be. 
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the reasonable worst-case development scenario (RWCDS) the DEIS claims to have used as its 

with-action scenario is not, in fact, the maximum level of development possible should the 

proposed action be taken.55 Therefore, none of the DEIS’s findings of no significance are based 

on comparison of the appropriate scenarios, and none are adequate under CEQR. 

Thank you for your careful consideration of these comments. 

 

Sincerely, 

 

    

Daniel Carpenter-Gold 

Staff Attorney 

(646) 459-3058 

dcarpenter-gold@takerootjustice.org  

 

55 See DEIS at 1-6; see also Manual at 2-2 (RWCDS should “capture[] the upper range of development that 

would likely occur….”); Chinese Staff and Workers Ass’n v. Bloomberg, 896 N.Y.S.2d 588, 595 n.17 (2009) 

(RWCDS estimates “must be conservative.”). 

mailto:dcarpenter-gold@takerootjustice.org
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