CITY PLANNING COMMISSION E

September 23, 2024 / Calendar No. 1 C 230356 ZMK

IN THE MATTER OF an application submitted by Franklin Ave Acquisition LLC pursuant to
Sections 197-c and 201 of the New York City Charter for an amendment of the Zoning Map,
Section No. 16d:

1. changing from an R6A District to an R8A District property bounded by a line 285 feet
southerly of Montgomery Street, Franklin Avenue, a line 150 feet northerly of Sullivan
Place, and a line 100 feet easterly of Washington Avenue; and

2. establishing within the proposed R8A District a C2-4 District bounded by a line 285 feet
southerly of Montgomery Street, Franklin Avenue, a line 575 feet southerly of
Montgomery Street, and a line 100 feet westerly of Franklin Avenue;

Borough of Brooklyn, Community District 9, as shown on a diagram (for illustrative purposes
only) dated May 13, 2024, and subject to the conditions of CEQR Declaration E-728.

This application for a zoning map amendment was filed by Franklin Ave. Acquisition LLC on
May 30, 2023, to change an R6A zoning district to R8A and R8A/C2-4 zoning districts. This
application, in conjunction with the related zoning text amendment action (N 230357 ZRK) and
zoning special permit (C 230358 ZSK), would facilitate the construction of a 14-story mixed use
building with approximately 383,000 square feet of floor area containing 475 dwelling units, 119
of which would be permanently income-restricted, along with 8,128 square feet of commercial
floor area, at 962 Franklin Avenue in the Crown Heights neighborhood of Brooklyn, Community
District 9.

On July 12, 2024, the applicant revised the application by submitting an (A) zoning text
amendment, requesting the establishment of an inclined height limiting plane that would limit all
building height and structures, including permitted obstructions like bulkheads. The resulting
proposed development would still have the same number of units floor area, and maximum

building height along Franklin Avenue, but with additional setbacks in the rear of the building.


Disclaimer
City Planning Commission (CPC) Reports are the official records of actions taken by the CPC. The reports reflect the determinations of the Commission with respect to land use applications, including those subject to the Uniform Land Use Review Procedure (ULURP), and others such as zoning text amendments and 197-a community-based  plans. It is important to note, however, that the reports do not necessarily reflect a final determination.  Certain applications are subject to mandatory review by the City Council and others to City Council "call-up."


RELATED ACTIONS
In addition to the zoning map amendment (C 230356 ZMK) that is the subject of this report, the
proposed project also requires action by the City Planning Commission (CPC) on the following

applications, which are being considered concurrently with this application:

N 230357(A) ZRK  Zoning text amendment to designate a Mandatory Inclusionary Housing
(MIH) area, and to modifying bulk regulations in ARTICLE I, Chapter 3
(Residential Bulk Regulations in Residence Districts) and Chapter 4 (Bulk
Regulations for Community Facilities in Residence Districts)

C 230358 ZSK Special permit pursuant to Zoning Resolution Section 74-52 to reduce

residential off-street parking to facilitate affordable housing

BACKGROUND

The applicant requests a zoning map amendment to change an R6A zoning district to R8A and
R8A/C2-4 zoning districts, a zoning text amendment to create an MIH area, and a special permit
to reduce residential off-street parking to facilitate income-restricted housing. The proposed
actions would facilitate the construction of a 14-story mixed use building with 383,451 square
feet of floor area containing 475 dwelling units, of which 119 would be permanently income-
restricted, along with 8,128 square feet of commercial floor area, at 962 Franklin Avenue in the

Crown Heights neighborhood of Brooklyn, Community District 9.

The project area is comprised of eight tax lots (Lots 40, 41, and 46, as well as portions of Lots 1,
63, 66, 77 and 85) on the eastern portion of Block 1192, bounded by Montgomery Street to the
north, Franklin Avenue to the east, Sullivan Place to the south, and Washington Avenue and the
Franklin Avenue Shuttle right-of-way to the west. The project area consists of the development

site, which encompasses two tax lots owned by the applicant (Lots 63, and 66), as well as four
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full and partial tax lots (Lots 1, 46, 77, and 85) that are not owned by the applicant. The
development site contains a total lot area of 53,257 square feet with approximately 289 feet of
frontage along Franklin Avenue, a 70-foot-wide street and classified as a narrow street under
zoning. The development site is currently vacant and was previously used as a warehouse that
was part of the larger spice factory facility that was located on lots to the north of the
development site. The remaining portion of the project area consists of portions of two lots
occupied by six-story multi-family residential buildings (Lots 77 and 85), a portion of an open-
cut right-of-way used for the Franklin Avenue subway shuttle and owned by the New York City
Transit Authority (Lot 1), and Lot 46, a vacant lot previously occupied by a cluster of five

buildings used as a storage and warehouse facility for spices.

The project area is located in the Crown Heights neighborhood, which contains a mix of
residential, community facility, and commercial uses. Commercial uses are predominantly
located along Franklin Avenue, a local retail and mixed-use corridor, and Empire Boulevard, a
service-based corridor characterized by one- to two-story commercial buildings. Numerous
public facilities and institutions are in the immediate vicinity of the project area. The blocks
directly east and northeast of the project area contain the City University of New York’s
(CUNY’s) Medgar Evers College campus, Public School 375, and Middle School 352. Open
spaces in the area include the Jackie Robinson Playground, a one-acre city-owned park. The
Brooklyn Botanic Garden (BBG) is located one block west along Washington Avenue. BBG is a
not-for-profit institution spanning 52 acres and encompassing several indoor and outdoor
facilities, including conservatories, greenhouses, and educational facilities, used for the

propagation and stewardship of a wide variety of rare and sensitive plant species.

Residential uses within the surrounding area are primarily characterized by one- and two-family
homes and multi-family apartment buildings that range from two to seven stories. Two nearby
apartment complexes are developed with towers that are significantly set back from the street:
Tivoli Towers, a 33-story building two blocks to the north built in 1973, and the Ebbets Field
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Housing complex, a cluster of seven, 25-story buildings two blocks to the east, built in 1960.

The project area is within the Transit Zone and served by the 2, 3, 4, 5, and S (Franklin Avenue
shuttle) subway lines, accessible at the Franklin Avenue and Eastern Parkway stations, five
blocks north of the project area. The B, Q, and S (Franklin Avenue shuttle) lines can be accessed
at the Prospect Park station five blocks south of the project area. The B44, B45, B48, and B49

bus lines also run within a few blocks of the project area.

The surrounding area contains a mix of zoning districts. In 1991, an area-wide contextual
rezoning sponsored by the Department of City Planning (C 910293 ZMK), changed 13 blocks
zoned R6 and R8 to contextual R6A and R8A zoning districts to preserve existing neighborhood
character and minimize potential shadows on the nearby BBG. In 2018, a private application to
rezone a portion of three blocks along the west side of Franklin Avenue (C 180347 ZMK, N
180348 ZRK), directly north of the project area, introduced R8X and R8X/C2-4 zoning districts,
in conjunction with a Mandatory Inclusionary Housing (MIH) area. R8A and R8X are contextual
residential zoning districts that allow a maximum Floor Area Ratio (FAR) of 6.02 or 7.2 if
mapped within Inclusionary Housing Areas. R8A zoning districts permit base heights between
60 and 85 feet with a maximum building height of 120 feet, while in MIH areas, R8X zoning
districts permit base heights of between 60 and 105 feet with a maximum building height of 175
feet with a Qualifying Ground Floor (QGF).

In 2021, the applicant applied to rezone the project area and additional lots north to Montgomery
Street to R9D and R9D/C2-4 districts (C 200184 ZMK, et al.). At Certification, the Department
noted significant concerns with the proposal related to both the appropriateness of the zoning
district selected as well as the potential for unmitigable shadow impacts on BBG. The
application was subsequently disapproved by the City Planning Commission on September 22,
2021.
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The project area is within an R6A zoning district, a medium-density contextual district with a
maximum FAR of 3.0 for residential and community facility uses. R6A zoning districts allow
base heights between 40 and 60 feet with a maximum building height of 70 feet or 75 feet with a
QGF. Off-street parking is generally required for 50 percent of the market-rate dwelling units

and optional for income-restricted units within the Transit Zone.

The applicant proposes to develop a 14-story mixed residential and commercial building with a
total floor area of 373,332 square feet (7.2 FAR). The building would contain 475 dwelling units
(a percentage of which would be income-restricted pursuant to MIH), 8,128 square feet of
ground-floor commercial space, and a 27,349 square-foot garage with 71 parking spaces. From
the lot line, the development would rise to 104 feet (10 stories) before setting back 15 feet along

Franklin Avenue, where it would then reach a final height of 145 feet (14 stories).

To facilitate the proposed development, the applicant seeks a zoning map amendment, a zoning

text amendment, and a zoning special permit.

Zoning Map Amendment (C 230356 ZMK)

The applicant proposes a zoning map amendment to change an R6A zoning district to an R8A
and R8A/C2-4 zoning district within 100 feet of Franklin Avenue. R8A zoning districts are
contextual residential zoning districts that allow a maximum FAR 7.2 with MIH. R8A zoning
districts allow base heights between 60 and 105 feet with a maximum building height of 145 feet
with a Qualifying Ground Floor. Off-street parking is required for 40 percent of the market-rate
dwelling units and optional for income-restricted units within a Transit Zone. C2-4 commercial
overlays are paired with residential districts and typically allow commercial development or

ground floor retail in mixed-use developments with a maximum FAR of 2.0.

Zoning Text Amendment (N 230357(A) ZRK)
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The applicant requests a zoning text amendment to designate the project area as an MIH area
mapped with Options 1 and 2. Option 1 requires that at least 25 percent of the residential floor
area be provided as housing affordable to residents with household incomes averaging 60 percent
of the Area Median Income (AMI), including a 10 percent band at 40 percent of the AMI. Option
2 requires that at least 30 percent of the residential floor area be provided as housing affordable

to residents with household incomes at an average of 80 percent of AMI.

The applicant also requests to amend Article 11, Chapter 3 of the Zoning Resolution to establish a
special maximum heights for a certain Mandatory Inclusionary Housing Areas within Brooklyn
Community District 9, and to amend Avrticle 11, Chapter 4 of the Zoning Resolution to establish a
companion provision applicable to community facilities, to modify the underlying height and
setback regulations by establishing an absolute height limit for structures within a Mandatory
Inclusionary Housing Area on the block bound by Sullivan Place, Washington Avenue,
Montgomery Street, and Franklin Avenue, based on the structure’s location relative to BBG’s
sun-sensitive resources along Washington Avenue. The height and setback regulations of the
underlying zoning district would apply, except that the maximum height of any structure would
be limited below the inclined plane, the location and angle of which are intended to closely align
with the angle at which sunlight reaches the BBG resources, to reduce shadow impacts created
by the proposed development. The sloping plane would begin at 85 feet above the base plane
(consistent with the maximum building heights for R6A zoning lots in MIH areas) and rise at a
slope of 26.83 degrees. Above the inclined plane, the general provisions for permitted
obstructions would not apply, except that parapets and safety rails could penetrate the reduced

height limit if they are at least fifty percent open or ninety percent transparent materials.

Zoning Special Permit (C 230358 ZSK)
The applicant requests a zoning special permit pursuant to ZR Section 74-52 to reduce parking

requirements within the Transit Zone to facilitate affordable housing. The applicant proposes to
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reduce the required percentage of accessory residential off-street parking spaces to 20 of the non-

IRHU units, which would permit the proposed development to provide 71 spaces.

ENVIRONMENTAL REVIEW

This application (C 230356 ZMK), in conjunction with the applications for the related actions (N
230357 (A) ZRK, C 230358 ZSK), was reviewed pursuant to the New York State Environmental
Quality Review Act (SEQRA), and the SEQRA regulations set forth in Volume 6 of the New
York Code of Rules and Regulations, Section 617.00 et seq. and the City Environmental Quality
Review (CEQR) Rules of Procedure of 1991 and Executive Order No. 91 of 1977. The lead is
the City Planning Commission. The designated CEQR number is 23DCP165K.

It was determined that this application, in conjunction with the applications for the related
actions, may have a significant effect on the environment and that an Environmental Impact
Statement (EIS) would be required. A Positive Declaration was issued on June 27, 2023 and
subsequently distributed, published, and filed. Together with the Positive Declaration, a Draft
Scope of Work for the Draft Environmental Impact Statement (DEIS) was issued on June 27,
2023. A public scoping meeting was held on July 27, 2023, and the Final Scope of Work was
issued on May 10, 2024.

A DEIS was prepared and a Notice of Completion for the DEIS was issued on May 10, 2024.
Pursuant to SEQRA regulations and the CEQR procedure, a joint public hearing was held on
August 7, 2024 in conjunction with the public hearing on the related Uniform Land Use
Review Procedure (ULURP) items (C 230356 ZMK, N 230357 ZRK, N 230357(A) ZRK, C
230358 ZSK). A Final Environmental Impact Statement (FEIS) reflecting comments made
during the public review process was completed, and a Notice of Completion for the FEIS was
issued on September 12, 2024.

The proposed project, as analyzed in the FEIS, identified significant adverse impacts with
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respect to open space, shadows, and natural resources; and construction (noise).

Significant adverse impacts related to hazardous materials and air quality would be avoided
through the placement of (E) designations (E-728) on the project site as specified in the
Environmental Assessment Statement and Chapter 1, Chapter 7, and Chapter 12, of the FEIS.

The application, as analyzed in the FEIS, contained Project Components Related to the
Environment (PCRES) related to construction air quality, which are set forth in Chapter 10,
“Construction”. The identified significant adverse impacts and proposed mitigation measures
under the proposed actions are summarized in Chapter 11 “Mitigation” of the FEIS which
include commitments related to improvements at Jackie Robinson Playground and the Brooklyn

Botanic Garden; and construction noise.

UNIFORM LAND USE REVIEW

This application (C 230356 ZMK) and the related application for a special permit (C 230358
ZSK) were certified as complete by the Department of City Planning on May 13, 2024 and were
duly referred to Brooklyn Community Board 9 and the Brooklyn Borough President, in
accordance with Title 62 of the Rules of the City of New York, Section 2-02(b), along with the
related application for a zoning text amendment (N 230357 ZRK), which was referred in

accordance with the procedures for non-ULURP matters.

Community Board Public Hearing

Brooklyn Community Board 9 held a public hearing on this application (C 230356 ZMK) and
the related actions for a zoning text amendment (N 230357 ZRK) and special permit (C 230358
ZSK) on June 18, 2024, and on June 24, by a vote of 24 in favor, zero in opposition, and two

abstaining, adopted a resolution recommending disapproval of the application.

Borough President Recommendation
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The Brooklyn Borough President held a public hearing on this application (C 230356 ZMK) and
the related actions for a zoning text amendment (N 230357 ZRK) and special permit (C 230358
ZSK) on July 16, 2024, and on August 25, 2024 issued a recommendation to disapprove the

application.

City Planning Commission Public Hearing

On July 24, 2024 (Calendar No. 4), the City Planning Commission scheduled a public hearing on
this application (C 230356 ZMK) and the related applications for a zoning text amendment (N
230357(A) ZRK) and a special permit (C 230358 ZSK). The hearing was duly held on August 7,
2024 (Calendar No. 31). There were eight speakers in favor of the application and 48 in

opposition.

The applicant team, consisting of six representatives, testified in support of the application. The
applicant stated that the development would be built, financed, and operated through labor
unions with the support of the AFL-CIO labor council, which has committed to underwriting the
cost of construction. The applicant’s land use attorney summarized the requested land use actions
and shared that in response to concerns raised by the Commission at certification, the applicant
submitted an A-application on July 12, 2024, establishing a zoning text amendment that would
limit development under a sloping plane, starting at 85 feet and rising at an angle of 26.83
degrees. The resulting modified project would include the same number of units and
approximately the same floor area, with a new massing that would have more setbacks in the rear
of the building, closest to BBG.

The applicant’s architect described how they believed that the modified project would reduce
shadows, eliminating impacts on BBG resources. An environmental consultant for the applicant
detailed the Draft Environmental Impact Statement (DEIS) analysis, and technical memorandum
that analyzed shadow impacts of the modified project. Presentation graphics showed the impact

of shadow increments created by the proposed development on the various analysis days as
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compared to the certified application, noting that while reduced, the modified project did not

eliminate shadows on BBG resources.

The applicant team also stated that they believed that the Commission’s report for the 1991 area-
wide Washington Avenue rezoning, did not seek to reduce shadows cast on BBG along
Washington Avenue, where the Department of City Planning had proposed an R8A zoning
district and that this objective was only emphasized along Franklin Avenue, which was rezoned
to R6A.

Numerous speakers testified in opposition due to the proposed development citing significant
shadow impacts on BBG’s indoor and outdoor plant facilities. The BBG president provided an
overview of the shadow impacts on BBG’s sensitive resources including front and back of house
facilities, stating the proposed development represented would hinder BBG’s ability to continue
its mission. Several BBG staff and members, along with other residents and organization
representatives, described BBG as a world-renowned institution with plants that would be
directly threatened and damaged by shadows from the proposed development, particularly many
rare plant collections in uniquely sunlight-sensitive buildings such as nurseries and
conservatories. BBG staff noted that the shadows would affect sensitive back-of-house facilities
that, while not open to the public, nonetheless provide a valuable educational and research
purpose. Many speakers stated that BBG is a valuable neighborhood asset, connecting people to
nature and fostering environmental stewardship, while providing educational programs for both

adults and children.

A representative speaking on behalf of the 32BJ building services labor union who testified in
support, noted that the applicant has expressed an early commitment to hiring workers at
prevailing wages and that the project would provide affordable housing for local residents and
working families. A representative of Local 79 construction union stated the project would help

meet the social, economic and environmental needs of the area.
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Others who spoke in opposition included local residents, members of the Community Board and
representatives from local block associations and tenant advocacy groups; BBG staff, members,

and supporters, and representatives from other planning and open space advocacy groups.

Speakers raised concerns that the MIH income-restricted units would not adequately meet the
needs of local residents, and that secondary displacement would occur from the substantial
increase in market-rate housing. The Chair of Community Board 9 reiterated the Board’s
recommendation to disapprove the application without modifications, stating their position
remained similar to what they submitted in 2021 for the previous application at 960 Franklin. He
explained that the project’s harms greatly outweigh the benefits and noted that the applicant has

not incorporated public input from the community board.

A number of speakers stated that the current zoning, which was established in 1991, considered
BBG’s access to light and should be retained to minimize shadow impacts on BBG and protect
the neighborhood character. A representative of the Movement to Protect the People (MTOPP), a
local organization, expressed concerns about access to light and air due to the proposed

development massing.

There were no other speakers and the hearing was closed. In addition to testimony at the public
hearing, the CPC received 456 written comments in opposition to project citing the shadow
impacts on BBG’s facilities and programming, many of which shared their personal relationships
with the garden. There were also nine written comments in favor, noting the need for mixed-

income housing and union jobs in the city.

CONSIDERATION
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The Commission believes that this application for a zoning map amendment (C 230356 ZMK),
in conjunction with the related application for a zoning text amendment (N 230357(A) ZRK),
both as modified herein, and related application for a special permit (C 230358 ZSK), is
appropriate.

The proposed actions, as modified, will facilitate a new ten-story, 284,947 square-foot mixed use
building containing 355 dwelling units, along with ground floor commercial space. The
Commission herein modifies the zoning map amendment application (C 230356 ZMK) from an
R8A and R8A/C2-4 zoning district to an R7D and R7D/C2-4 district. R7D is a medium-density
residential zoning district that allows a maximum FAR of 5.6, a maximum base height of 95 feet,
and a maximum building height of 115 feet. Furthermore, the Commission modifies the zoning
text amendment (N 230357(A) ZRK) which creates a height limiting plane starting at a height of
85 feet, and reducing the angle by which it rises, from the proposed 26.83 degrees, to instead rise

by 15 degrees.

The Commission believes the R7D’s allowable maximum heights and bulk, paired with a 15
degree height limiting plane, is appropriate for this unique location, allowing for increased

housing capacity while limiting the shadow impacts on the Brooklyn Botanic Garden.

While the Commission strongly supports opportunities for housing growth and the creation of
permanently income-restricted housing, it must carefully consider changes to allowable density,
building form, height, and use, for site-specific appropriateness, weighing a project’s potential
benefits against any significant adverse environmental impacts. The DEIS for the applicant’s
original proposal raised concerns over unmitigable shadow impacts on resources within the
Brooklyn Botanic Garden, particularly conservatories, nurseries, and workhouses containing rare
and endangered plant species considered uniquely sensitive, and requiring full, year-round
sunlight, especially during the winter months. The Commission is pleased to note that pursuant

to the modifications, a reduction in the proposal’s height and bulk via the R7D zoning district
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and a 15-degree height limiting plane, the FEIS found there would be substantial reductions in
incremental shadows across BBG’s sensitive resources and identified partial mitigations to
further reduce significant impacts. This will allow for meeting the dual goals of housing

generation while limiting negative impacts on conservatories, nurseries, and workhouses.

As noted by DCP staff to the Commission at its Public Meeting on August 19, 2024 related to
this project, the goal of the 1991 Washington Avenue rezoning (C 910293 ZMK) was to protect
BBG from potential significant shadow impacts created by new as-of-right developments by
changing the area’s R6 height factor district to an R6A height limited district. The R6A zoning
district has a maximum allowable FAR of 3.00 and a maximum allowable height of 85 feet.
Because it was mapped in 1991, this R6A district is not currently within a voluntary or
mandatory Inclusionary Housing Designated Area. However, the Commission notes that while
not yet approved, the City of Yes Housing Opportunity (CHO) citywide text amendment is
currently in public review, and could change the allowable, as-of-right development capacity of
the underlying R6A district in the future. As currently proposed, CHO would create a Universal
Affordability Preference (UAP), increasing this R6A’s allowable maximum FAR to 3.90, with
maximum allowable heights of 95 feet. Permitted obstructions, like bulkheads, could further

increase portions of an as-of-right structure on the project site to nearly 130 feet.

During public review and in response to public testimony, the applicant proposed an A-
modification text amendment to establish a height-limiting plane which would limit the
maximum height of a building at this location as well as any permitted obstructions like
bulkheads. The proposed plane begins at a height of 85 feet and rises at an angle of 26.83
degrees towards Franklin Avenue, resulting in a tiered massing that could accommodate the 7.2

FAR and 14-story heights proposed under their R8A zoning district.

Department staff analyzed and shared a series of zoning alternatives with the Commission to

help identify any zoning districts and text amendments which could reduce the severity of
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shadow impacts on BBG while still allowing for increased housing capacity and income-
restricted housing by mapping MIH. These alternatives included a reduction in the angle of the
applicant-proposed inclined plane from 26.83 degrees to 17, 15, and 10 degrees, and zoning
districts which could be accommodated within the planes, including R7X, R7D, and R7A,

respectively.

The Commission notes that an R7D zoning district paired with a 15-degree plane would reduce
shadow impacts while still allowing for a 10-story, approximately 285,000 square foot building
with 355 dwelling units, between 91 to 106 of which will be permanently income-restricted per
the mapping of MIH Options 1 and 2. Due to the irregular and deep shape of the tax lot, and in
combination with the modified 15-degree limiting height plane, the site could accommodate
more floor area within a similar, if not shorter building than the as-of-right R6A zoning district.
While this will result in a modest reduction of units from the certified project, the Commission is
pleased to modify this application to balance the creation of mixed-income housing while

reducing shadow impacts on BBG.

The Commission believes the amendment to Appendix F will create a new MIH area
coterminous with the project area, permanently requiring affordable housing at 25 to 30 percent
of the residential floor area, supporting the creation of sorely needed mixed-income housing in
Crown Heights. The MIH text amendment is also aligned with citywide objectives to locate

affordable housing near transit.

The Commission supports the proposed special permit (C 230358 ZSK) to reduce the project’s
off-street parking requirements. The project area is approximately three blocks north of the
Prospect Park B, Q, and Franklin Avenue Shuttle subway station, providing access to Downtown
Brooklyn and lower Manhattan job centers in 20 to 30 minutes, and the B48 bus route runs
directly adjacent to the site, along Franklin Avenue. Neighborhood services, including local

retail, are located north along Franklin Avenue towards Eastern Parkway, as well as south, along
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Empire Boulevard. Given the access to transit and neighborhood services, and the provision of
mixed-income housing, the Commission finds it is appropriate to reduce the required off-street

parking requirements.

Therefore, the Commission herein modifies the zoning map amendment application (C 230356
ZMK) to change the proposed R8A, R8A/C2-4 district to an R7D and R7D/C2-4 district. R7D is
a medium-density residential zoning district that allows a maximum FAR of 5.6, a maximum

base height of 95 feet, and a maximum building height of 115 feet.

The Commission believes that an R7D and R7D/C2-4 district will result in a more appropriate
building form that limits the effect of shadows of any development in the project area on the
BBG and affirms previous Commission land use considerations. The proposed zoning text
amendment (N 230357(A) ZRK), as modified by the Commission, creating a height limiting
plane will reduce the angle of the incline from 26.83 degrees to a 15 degree angle of incline,
lowering the height of the building, including permitted obstructions like bulkheads, reducing the

height of the building to the rear of the site, closest to BBG’s most sensitive resources.

RESOLUTION

RESOLVED, that having considered the Final Environmental Impact Statement (FEIS), for
which a Notice of Completion was issued on September 12, 2024, with respect to this application
(CEQR No. 23DCP165K), the City Planning Commission finds that the requirements of the New

York State Environmental Quality Review Act and regulation, have been met and that:

1. The environmental impacts disclosed in the FEIS were evaluated in relation to the social,
economic, and other considerations associated with the action[s] that are set forth in this
report; and

2. Consistent with social, economic and other essential considerations, from among the

reasonable alternatives thereto, the action adopted herein is one which avoids or
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minimizes adverse environmental impacts to the maximum extent practicable; and

3. The adverse environmental impacts disclosed in the FEIS will be minimized or avoided
to the maximum extent practicable by incorporating as conditions to the approval,
pursuant to the restrictive declaration dated September 23, 2024, those project
components related to the environment and mitigation measures that were identified as

practicable.

The report of the City Planning Commission, together with the FEIS, constitutes the written
statement of facts, and of social, economic, and other factors and standards, that form the basis of
the decision, pursuant to Section 617.11(d) of the SEQRA regulations; and be it further

RESOLVED, by the City Planning Commission, pursuant to Sections 197-c and 200 of the New
York City Charter, that based on the environmental determination and the consideration described
in this report, the Zoning Resolution of the City Of New York, effective as of December 16, 1961,
and subsequently amended, is further amended by changing the Zoning Map, Section No. 16d:

1. changing from an R6A District to an R7D District property bounded by a line 285 feet
southerly of Montgomery Street, Franklin Avenue, a line 150 feet northerly of Sullivan
Place, and a line 100 feet easterly of Washington Avenue; and

2. establishing within the proposed R7D District a C2-4 District bounded by a line 285 feet
southerly of Montgomery Street, Franklin Avenue, a line 575 feet southerly of
Montgomery Street, and a line 100 feet westerly of Franklin Avenue;

Borough of Brooklyn, Community District 9, as shown on a diagram (for illustrative purposes
only) dated May 13, 2024, modified by the City Planning Commission on September 23, 2024,
and subject to the conditions of CEQR Declaration E-728.

The above resolution (C 230356 ZMK), duly adopted by the City Planning Commission on
September 23, 2024 (Calendar No. 1) is filed with the Office of the Speaker, City Council, and the
Borough President in accordance with the requirements of Section 197-d of the New York City
Charter
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DANIEL R. GARODNICK, Esqg Chair

GAIL BENJAMIN, ALFRED C. CERULLO, IIl, Esq, ANTHONY CROWELL, Esq

JOSEPH I. DOUEK, DAVID GOLD, Esq, RASMIA KIRMANI-FRYE,
ORLANDO MARIN, RAJU MANN, Commissioners

LEAH GOODRIDGE, Esg., JUAN CAMILO OSORIO,
RAJ RAMPERSHAD, Commissioners, VOTING NO

17

C 230356 ZMK



C.D. 09

C 230356 ZMK

CITY PLANNING COMMISSION
CITY OF NEW YORK

DIAGRAM SHOWING PROPOSED

ZONING CHANGE

@ ON SECTIONAL MAP
16d

New York, Certification Date: BOROUGH OF

May 13, 2024 BROOKLYN

Modified by CPC:

September 23, 2024 SCALE IN FEET
e —
0 150 300 450 600

NOTE:

== |ndicates Zoning District Boundary

S. Lenard, Director
Technical Review Division

e e 0 0 o The area enclosed by the dotted line is proposed to be rezoned by changing
from existing R6A District to an R7D District and by establishing within the

proposed R7D District a C2-4 District.

'/ / | Indicates a C1-3 District

Indicates a C2-4 District

NOTE: THIS DIAGRAM IS FOR ILLUSTRATIVE PURPOSES ONLY.




COMMUNITY/BOROUGH BOARD
RECOMMENDATION

PLANNING

Project Name: 962-972 Franklin Avenue Rezoning

Applicant: William Wallace IV Applicant’s Primary Contact:  William Wallace IV
Application # 230356ZMK Borough:

CEQR Number: 23DCP165K Validated Community Districts: K09

Docket Description:

IN THE MATTER OF an application submitted by Franklin Ave Acquisition LLC, pursuant to Sections 197-c and 201 of
the New York City Charter for an amendment of the Zoning Map, Section No. 16d: 1. changing from an R6A
District to an R8A District property bounded by a line 285 feet southerly of Montgomery Street, Franklin Avenue, a line
150 feet northerly of Sullivan Place, and a line 100 feet easterly of Washington Avenue; and 2. establishing within
the proposed R8A District a C2-4 District bounded by a line 285 feet southerly of Montgomery Street, Franklin Avenue,
a line 575 feet southerly of Montgomery Street, and a line 100 feet westerly of Franklin Avenue; Borough of Brooklyn,
Community District 9, as shown on a diagram (for illustrative purposes only) dated May 13, 2024, and subject to the
conditions of CEQR Declaration E-728.

Please use the above application number on all correspondence concerning this application

RECOMMENDATION: Unfavorable

# In Favor: 0 # Against: 24 # Abstaining: 2 Total members appointed to
the board: 26

Vote Location: 400 Empire Boulevard, Brooklyn, NY 11225 -

Date of Vote: 6/24/2024 12:00 AM MS61

Please attach any further explanation of the recommendation on additional sheets as necessary

Date of Public Hearing: 6/18/2024 6:30 PM

A public hearing requires a quorum of 20% of the appointed members

Was a quorum present? No of the board but in no event fewer than seven such members

901 Classon Ave, Brooklyn NY, 11225 - Clara Barton High

Public Hearing Location: School

CONSIDERATION: On 6/18/2024, at Clara Barton High School, BK CB9 held a public hearing for the public as part of
our ULURP Committee Meeting. The public hearing recording can be found at the following link:
https://www.youtube.com/live/Byyf nZTVSA?si=6vOBjA67IxtNPeTn

On 6/24/2024, at our monthly general board meeting at MS61, the full board voted to DISAPPROVED without
modifications. The recording of the disapproval vote can be found at the following link:
https://www.youtube.com/live/MnxLKdkaxnY ?si=M2rT8 GHhwwzF4KO5

Recommendation submitted by |BK CB9 Date: 6/26/2024 1:30 PM




BROOKLYN COMMUNITY
BOARD 9

RESOLUTION ON THE LAND USE APPLICATION FOR
962-972 FRANKLIN AVENUE REZONING

Antonio Reynoso

Dante B. Arnwine WHEREAS, the application for 962-972 Franklin Avenue (ULURP Number
District Manager C230356ZMK) was filed on May 30,2023 and certified for public review by the
Fred P. Baptiste City Planning Commission on May 13, 2024; and

Chair

WHEREAS, CB9 conducted a public hearing on June 18, 2024 on the 962-972

Ettlar_l Norville Franklin Avenue application with a quorum in accordance with the Uniform Land

1% Vice Chair Use Review Procedure; and

Felice Robertson ) ]

ond VVice Chair WHEREAS, Brooklyn Community Board 9 (CB9) through its ULURP,

Parks/Recreation/Cultural Affairs and other committees conducted reviews of the
Linda Watson-Lorde application; and

Executive Secretary

Mayna Legoute WHEREAS, shadow studies conducted as part of the Draft Environmental

Treasurer Impact Statement (DEIS) have indicated the potential for significant adverse
effects on portions of the community district including the Brooklyn Botanic
Nicolas Almonor Garden (BBG) and the Jackie Robinson Playground; and

Member-at-Large

(vacant) WHEREAS, there are serious concerns on the effects this development would
Member-at-Large have on the Brooklyn Botanic Garden, the Jackie Robinson playground, local
infrastructure, service delivery and quality of life; and

WHEREAS, the large influx of market rate housing in the district has the
potential to create upward pressure on current housing stock rental pricing; and

WHEREAS, the affordable housing options proposed by the developer are
insufficient given a significant portion of the community district falls below the
proposed income bands; and

WHEREAS, at the April 9, 2024, meeting of the CB9 ULURP/Land Use
committee, the applicant presented an alternative proposal to step back building
massing to reduce shadows on the Brooklyn Botanic Garden; and

WHEREAS, at the April 9, 2024, meeting of the CB9 ULURP/Land Use
committee, the applicant also presented a mitigation to upgrade lighting and
refurbish playground amenities and replace the handball court with a dog run; and

890 NOSTRAND AVENUE « BROOKLYN, NEW YORK 11225 « PHONE: (718) 778-9279 « FAX: (718) 467-0994
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BROOKLYN COMMUNITY
BOARD 9

WHEREAS, at the April 9, 2024, meeting of the CB9 ULURP/Land Use
committee, the applicant declined a proposal to include 60% AMI units in
exchange for a smaller density and height increase; and

WHEREAS, at the June 18, 2024, public hearing, the BBG testified that the

applicant’s proposed massings were unacceptable as they would still cast shadows
on the Garden up to 2 hours per day; and

WHEREAS, CB9 previously considered an application for 960 Franklin Avenue
(ULURP Number C200187ZSK) which was filed on April 30, 2020 and certified
for public review by the City Planning Commission on February 4, 2020; and

WHEREAS, similar concerns were identified concerning effects on the Brooklyn
Botanic Garden, Medgar the Jackie Robinson playground, and local
infrastructure; and

WHEREAS, the project is grossly inconsistent with current zoning with
significant adverse effects to existing resources identified; and

WHEREAS, there has been a consistent pattern of the applicant not meeting with
the Board and local stakeholders to incorporate community concerns into a
revised application prior to filing,

WHEREAS, the 1991 zoning of the district previously contemplated the issue of
height restrictions of buildings in close proximity to the BBG; and

THEREFORE, it is RESOLVED, that the recommendation of Brooklyn
Community Board 9 is to DISAPPROVE the application for 962-972 Franklin
Avenue (ULURP # C230356ZMK) without modifications/conditions; and

Itis ALSO RESOLVED that the 1991 zoning of the district previously
contemplated the issue of height restrictions for the protection of the BBG and
should be sustained; and

Itis ALSO RESOLVED that similar to the previous application for 960 Franklin
Avenue the magnitude of the proposed project is grossly inconsistent with the
character of the neighborhood, the applicant has not acted sufficiently to address
community concerns, and the adverse impacts outweigh the nominal increase of
affordable housing stock proposed in the project; and
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BROOKLYN COMMUNITY
BOARD 9

Itis FURTHER RESOLVED that any proposed modifications to the application
after certification should not be considered as part of this ULURP review as the
Board has not been provided sufficient documentation to substantiate or refute
any claims made in revised presentations; and

Itis FURTHER RESOLVED and the recommendation of Brooklyn Community
Board 9 is that the Brooklyn Borough President, the Borough Board, the City
Planning Commission (CPC), the City Council, and the Mayor should
DISAPPROVE the application without modifications/conditions.

ADOPTED: JUNE 24, 2024
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Brooklyn Borough President Antonio Reynoso
Brooklyn Borough Hall
209 Joralemon Street, Brooklyn, NY 11201

City Planning Commission
120 Broadway, 31 Floor, New York, NY 10271
calendaroffice@planning.nyc.gov

Uniform Land Use Review Procedure (ULURP) Application
962-972 FRANKLIN AVENUE- C230356ZMK | N230357ZRK | C230358ZSK

IN THE MATTER OF a private application by William Wallace IV for a zoning map amendment from R6A to
R8A and R8A/C2-4 and a zoning text amendment (Appendix F) to map a Mandatory Inclusionary Housing
Area, and Special Permit ZR 74-533: Reduction of required accessory off-street parking spaces, to
facilitate a new 472,474 sf 14-story mixed-use development, with 373,800 sf of residential area (475 DUs,
152 MIH) and 103,556 sf of commercial area, being sought at 962 -972 Franklin Avenue in Crown Heights,
Community District 9, Brooklyn.

Amended as of July 12, 2024| IN THE MATTER OF an amended private application to include:

e A zoning text amendment to amend ZR 23-443 to establish maximum heights on certain Mandatory
Inclusionary Housing Areas within Brooklyn Community District 9; and

e A zoning text amendment to amend ZR 24-56 to establish a companion provision to ZR 23-443
applicable to community facilities

...to facilitate the development of a mixed-use, Use Groups (“UG”) 2 and 6, 14-story building with a floor
area of approximately 382,919 zoning sq. ft. (7.19 FAR), containing commercial space and 475 dwelling
units (the “Proposed Development”) to be constructed at 962-972 Franklin Avenue, Block 1192, Lots 63
and 66 (the “Development Site”). The Applicant would utilize MIH Option 1 for the Development Site to
provide 119 units of permanently affordable housing.

BROOKLYN COMMUNITY DISTRICT 9

RECOMMENDATION

[0 APPROVE DISAPPROVE
[0 APPROVE WITH [ DISAPPROVE WITH

MODIFICATIONS/CONDITIONS MODIFICATIONS/CONDITIONS
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RECOMMENDATION FOR: 962-972 FRANKLIN AVENUE- C230356ZMK | N230357ZRK | C230358ZSK

The Project Area includes six tax lots within the block bounded by Franklin Avenue to the east,
Washington Avenue to the west, Sullivan Place to the south, and Montgomery Street to the
north. The proposed Development Site is currently a mix of vacant land and a one-story
warehouse that is part of a larger defunct spice factory primarily located on the neighboring lots
to the north. The larger Project Area includes four additional lots, including the MTA’s Franklin
Avenue subway shuttle right-of-way, a portion of anirregularly shaped corner lot, and a portion
of a lots occupied by two six-story, multi-family residential buildings. The site is in close
proximity to two sunlight-sensitive community resources: the Brooklyn Botanic Garden (BBG)
and the Jackie Robinson Playground (JRP).

In 1990 through 1991, the Department of City Planning (DCP) conducted a zoning study which
resulted in a subsequent zoning map amendment. This zoning map amendment mapped the
Project Area with an R6A district to reflect the context of the existing structures, mostly six- to
seven-story buildings. This amendment also mandated the Quality Housing Program for all new
residential development. This land use study concluded that “buildings built to maximum FAR
and height under the R8 zoning would cast shadows on the Botanic Garden's recently
renovated greenhouses and newly constructed Steinhardt Conservatory.” The purpose of
these changes was to encourage new development to “keep[ing] with the existing
neighborhood character...and minimize the potential shadow impactupon the Botanic Garden
from any new residential development.” The applicant’s proposal would be a significant
departure from this protection.

The Project Area and applicant were previously involved in a private application certified under
the name “960 Franklin Avenue Rezoning” (C200184 ZMK, C200186ZSK, C200187 ZSK, and
N200185 ZRK) in 2020-2021. The previous application would have facilitated two 39-story
mixed-use towers, including 1,478 dwelling units and was recommended for disapproval by
Community Board 9, then-Brooklyn Borough President Eric Adams, and ultimately disapproved
by the City Planning Commission (CPC) in September 2021. Figure 1 shows a rendering of the
applicant’s 39-story proposals.
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60 Franklin Avenue Proposal- 2 39-story buildings Figure 2: 960 Franklin Avenue Revised Proposal- 17 Story Alternative

Figure 1: 9

During public review for this 2021 application, the applicant also shared a 17-story alternative
after certification, shown in Figure 2. This updated proposal included modifications that would
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have moved the massing around on the development site and shifted the building from a
towers-on-podium design typology to a bulkier building that with a higher base height and
upper-level setbacks withintwo building footprints. The environmental analysis of the proposal
at 960 Franklin Avenue reached a conclusion that sunlight impacts here are complex, citing
that:

“Though the CEQR Technical Manual states that 4-6 hours of sunlight is necessary for plant
survival, the Brooklyn Botanic Garden contains over 18,500 kinds of plants, with globally rare
species and native rare species. The minimum sunlight needed to constitute survival may
not be enough to promote healthy growth of these rare plants.”’

At the time, some community members expressed concerns over the introduction of a new 17-
story alternative so late into the process and that would not benefit from full public review.

This proposal currently before the Borough President is 25 stories lower than the application
consideredin 2021. While this is a substantial reduction by the applicant compared to the 2021
application, it is critical to assess the impact of the current proposal on its own merits. Efforts
to ameliorate or amend the 2021 proposal, while providing useful context, are ultimately
immaterial to the current application. In other words, the question before the Borough
President is whether the applicant’s proposed actions are appropriate in their own right, not
whether they are merely improved relative to the legally distinct 2021 application.

OnJuly 12, 2024, the applicant submitted an amendment proposal, in the middle of the review
period. Thisis consistent with the pattern observed inthe 2021 review of 960 Franklin. This new
amendment responds to projected shadow impacts by introducing a height-limiting plane to
regulate the building envelope, and proposes a modified building that the applicant asserts
maintains the spirit of the 1991 contextual zoning while largely maintaining the design, density,
and massing of the proposal originally certified on May 13, 2024. This amendment was submitted
after Community Board 9’s review period had already concluded, and two business days
before the Borough President’s public hearing for this application.

Figure 3: 962-972 Franklin Ave- Original Proposal Figure 4: 962-972 Franklin Avenue- Amended Proposal (July 12, 2024)

Figure 3 shows the applicant’s original proposal for 962-972 Franklin Avenue, as certified by
the City Planning Commission on May 13, 2024. Figure 4 shows the applicant’s amended

1960 Franklin Avenue FEIS, Chapter 6: Shadows, p. 6-1




proposal submitted onJuly 12, 2024. At the time of writing, the applicant’s Draft Environmental
Impact Statement has not yet been officially amended to reflect the changes from the July 12
amendment.

In addition to the building and potential benefits and impacts resulting from the applicant’s
proposal, the introduction of a new height-regulating plane warrants meaningful discussion by

the CPC.

Community Board Position and Applicant Timeline

On April 9, 2024, the applicant met with Community Board 9 (CB 9) prior to ULURP certification,
consistent with recommendation 2.1.11 in the Comprehensive Plan for Brooklyn. The applicant
discussed their application and presented a building proposal that included:

e A step-down on the upper floors of the building with the intent to reduce shadow
impacts on the BBG; and

e New mitigation measures to address shadow impacts on JRP by proposing to upgrade
lighting, refurbish playground amenities, and replace the handball court with a dog-run.

At this same pre-certification meeting, CB 9 proposed modifications to the project. These proposed
modifications included requests for additional units at 60% of the Area Median Income (AMI) to
better match the incomes of residents of the area and a reduction in the proposed building height
and density. CB 9 notes that the applicant declined these modifications.

The application was certified by the City Planning Commission on May 13, 2024. At the time of
certification, the application did not include any of the alternatives with upper-level setbacks that
were presented to CB 9, as the applicant determined that there were no viable mechanisms to
actually enforce a stepped-down building envelope (having considered restrictive declarations and
community benefit agreements). While the applicant included alternatives under different
zoning districts (R7A and R7D), the applicant did not include the stepped-down R8 alternative
in their DEIS analysis or within their application materials. The Reasonable Worst Case
Development Scenario (RWCDS) and applicant’s preferred alternative is under a building
enabled by R8/C2-4 zoning. Accordingto CB 9, this proposal did notincorporate feedback from
the April CB 9 meeting nor respond to BBG’s expressed concerns and CB 9’s preferences. A
breakdown of all development scenarios is included later in this recommendation.

After certification and additional feedback from CB 9 through the formal ULURP process, the
applicant revisited their modified massing proposals that include upper-level setbacks.
Materials and supplemental environmental analysis for this modified proposal were not
included in the materials available on the Zoning Application Portal prior to the Community
Board’s public hearing.

CB 9 held a public hearing on June 18, 2024. CB 9 voted to disapprove this application without
modifications or conditions. CB 9’s resolution notes the following as factors for their
recommendation: the lack of proactive community engagement prior to filing the application, the
previous 1991 zoning decision to restrict building heights to protect BBG from impacts, the potential
for significant adverse shadow impacts on BBG and JRP raised by a taller building, a fear that that
an increase in new market rate housing has the potential to create upward pressure on rental
pricing, and a mismatch between the community’s preferences for building height and massing as
well as level and depth of affordability.




On July 12, 2024, the applicant submitted the aforementioned amendment to this proposal to:

e Introduce zoning text that would restrict the height and form of the building by
establishing a height plane, building from the text used to regulate height relative to
airplane travel routes in Midtown Manhattan

e Shiftto MIH option 1

Borough President ULURP Hearing and Public Comment

Borough President Reynoso held a public hearing on this application on July 16, 2024. Over 220
members of the public were in attendance and 54 members of the public testified at the
hearing, including representation from local community members, labor unions, and members
of Brooklyn Botanic Garden. The Borough President’s Office received 603 written comments
through July 19, 2024.

During the Borough President’s public hearing and reflected in written testimony, members of
CB 9 reiterated their concerns about the proposal. While the applicant included some data in
their presentation that reflected the amended proposal, materials and supplemental
environmental analysis for this proposal were not included in the materials available on the
Zoning Application Portal prior to the Borough President’s public hearing. The technical memo,
outlining additional analysis, was uploaded to ZAP on July 24, 2024.

The Borough President received testimony in support of this project from labor unions who
would work in the construction and management of the building and members who cited new
affordable housing production as a benefit to the neighborhood.

The Borough President received testimony in opposition from community members and BBG
on the inadequacy of additional affordable housing provided to outweigh the risk of impact to
BBG and JRP. Testimony focused on the applicability and rationale of the 1991 Washington Ave
rezoning. Some community members indicated a desire for deeper affordability and
modifications to the building form to alleviate concerns about shadows, height, and form.

Disapproval Rationale

Borough President Reynoso does not believe the proposed actions are appropriate. The
proposal at 962-972 Franklin Avenue speaks to many elements of the housing growth strategy
within the Comprehensive Plan for Brooklyn, including growth near transit; however, the potential
impacts to BBG’s resources are not offset by the potential benefits of the proposed project.

The core consideration for this proposal is the potential impact on BBG and JRP, where the
acceptable amount of shadow impact on BBG’s sensitive resources is zero. The Borough President
believes that supplyis a critical part of addressing the housing crisis—this is simply the wrong place
to for this proposed building because of its adjacency to a critical, public, sunlight-sensitive
resource.

The existing conditions point out some unique dynamics within Community District 9. CD 9 is
categorized in the “highest” category of market pressure according to the Equitable Development
Data Explorer, developed by HPD and DCP, though is split between Intermediate and highest level
of overall displacement risk. Between 2014 and 2024, CD 9 has added nearly 1,800 new affordable
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units, placing the area within the top 20 citywide. In the development of new market-rate and
preservation units during this time period, CD 9 ranks in the middle of Brooklyn Community Districts
with more than 5,500 new market-rate units and more than 900 affordable units preserved. By
prioritizing the MIH “workforce” option, the Community Board has expressed concerns that many
members of the neighborhood will not be able to access newly constructed affordable housing. The
applicant did not disclose anticipated AMI bands or rental rate for the 356 market-rate units.

As evidenced by recent developments at 111 Montgomery Street and 1 Sullivan Place, the area is
experiencing as-of-right development under the existing zoning. As a result of current market
dynamics, all residents of all incomes and housing tenure are experiencing housing challenges,
though there is more unit availability for the highest income earners, especially as new luxury
apartments enter the market. The applicant has noted that absent approval for this application, the
area would likely move forward under existing zoning to produce market-rate condos. This form of
unit production is also a need throughout the city to create additional ownership options for those
who can access these units but have limited choice.

Community District 9
New units built 2014 - 2024
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New Housing Development and Preservationin CB 9, 2014-2024

Data source. NYC DCP & HPD Housing Database




Jackie Robinson Playground is a beloved neighborhood park. Recommendation 4.2.1 of the
Comprehensive Plan for Brooklyn seeks out options to improve spaces for reflection,
recreation, and community activities. As a site of intergenerational activity, JRP serves a wide
cross-section of users within the neighborhood. This park received a complete $900,000
renovation in 2017.

Brooklyn Botanic Garden is a key cultural resource that advances Objective 5.3 in the
Comprehensive Plan for Brooklyn to increase access to quality educational opportunities in
Brooklyn. During testimony at the Borough President’s public hearing on this application,
members of the public and BBG staff shared accounts of the ways in which the collections,
programs, and offerings BBG provides connects people to their heritage. The diversity of plants
within the collection reflects the diversity of the borough and offers unique opportunities to
celebrate different landscapes, local botanic history, and access to hands-on science and
environmental education.

Impacts to Sunlight Sensitive Resources

The applicant described their amended July 12 proposal as a means “to protect the Brooklyn
Botanic Garden from shadows.” While the amended proposal, restricted by the introduction of a
height-limiting plane, reduces the time in shadow on some sunlight-sensitive resources, the Draft
Environmental Impact Statement (DEIS) still determines that new shadow impacts will be created
by the proposal. The Borough President does not support any project that harms the critical
functions and experience at the Brooklyn Botanic Gardens.

Throughout the review period, the Borough President received testimony from the applicant,
concerned stakeholders, and members of the public about the adequacy of the environmental
review process to accurately reflect the potential impacts on the site. As part of the presentation
given at the Borough President’s July 16 ULURP hearing, the applicant presented information
regarding the annual incidental solar radiation. The applicant shared additional analysis beyond
whatis required in the CEQR Technical Manual to account for reductions in solar radiation resulting
from trees adjacent to sunlight-sensitive resources at BBG. The applicant relied on satellite imagery
for this analysis. BBG provided written testimony outlining the inaccuracy of the satellite imagery
and available canopy cover data, as some trees have been cut down or are no longer on site. BBG
staff also commented on the inadequacy of the CEQR methodology, noting that the period of
shadow is not fully accounted for and that the period of measure begins 90 minutes after sunrise
and 90 minutes prior to sunset.

On July 23, 2024, the applicant filed a technical memorandum including supplemental CEQR
analysis for theiramended proposal to the Zoning Application Portal.

The analysis outlines the following impacts on sunlight-sensitive resources:

Jackie Robinson Playground (JRP)

The amended proposal would result in decreases of incremental shadows on JRP but would still
cast shadows on a passive area for seating and active play areas (playground and basketball
courts), including large portions of the park in spring, fall, and winter. During these times of the
year, access to sunlight is critical for thermal comfort. The applicant has proposed investments
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and improvements to the park as mitigation in consultation with community members, residents
of Ebbets Field Apartments, and NYC Department of Parks & Recreation.

Brooklyn Botanic Garden (BBG)

The amended project would cast incremental shadows over several resources in BBG, albeit
with some reductions from the originally proposed project. The applicant has demonstrated
what reductions are possible by the introduction of a new height-regulating plane but has failed
to demonstrate what additional reductions in incremental shadows could be achieved under
different alternatives. The modified proposal asserts a solution without any real analysis of other
development schemes. As a result of this analysis, it is still not possible to answer the simple
question, “what building can be constructed that creates no additional incremental shadow on
BBG and its resources?”

Non-public resources, such as the nursery, are critical components of BBG’s operation,
programming, and function. The impacts to the Hardy Plant Nursery and New York-Native Flora &
Temperate Plant Propagation Tunnel, amongst others, are considerable and should not be
discounted on account of being less publicly facing than resources such as the educational
greenhouses.

The applicant’s analysis concludes that “while the Modified Project would result in a reduction of
the incremental shadow durations from Proposed Project on a number of sun-sensitive resources
inthe Brooklyn Botanic Garden, the Modified Project would not eliminate the significant adverse
impacts identified in the DEIS due to the unique nature of the BBG resources.?

Lack of Effective Mitigations for Brooklyn Botanic Garden:

“Incremental shadows from the Proposed Project would be cast over several of the affected
greenhouses in the Brooklyn Botanic Garden, used to propagate plants for desert, tropical, and
warm temperate climates that require full, year-round sun including sunlight during the important
winter months. Therefore, due to the incremental shadows created by the Proposed Project,
significant adverse impacts are likely to occur on the natural resources found within the Brooklyn
Botanic Garden.”

The applicant’s mitigations considered for impacts on the BBG include?:
1. Relocating the Brooklyn Botanic Garden sunlight sensitive resources, and
2. Theinstallation of artificial lighting within the Brooklyn Botanic Garden sunlight sensitive
resources.

Based on guidance from NYC Parks, DCP as the Lead Agency concluded that both of these
mitigation measures are infeasible due to considerable costs, logistics, and closures resulting
from a relocation and expected impacts to plants resulting from a change in light source via
artificial light that would impact the education, instruction, and viewing ability of the public (as
a result of needing to be a patron viewing height) as well as weakened structures, altered
blooms, changes in color and the potential for plants to not bloom at all.* The applicant

2962-972 Franklin Avenue Rezoning, Technical Memorandum, p. T-9
3 DEIS, Chapter 11: Mitigation, p 11-1
4 DEIS, Chapter 11: Mitigation, p. 11-5
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concludes with the acknowledgement that, because mitigation measures are infeasible, “the
significant adverse shadows impacts would not be mitigated on Brooklyn Botanic Garden.”®

The proposal for a regulating height plane does not go far enough to prevent incremental
shadows on BBG.

Consideration of Alternative Development Proposals

The applicant included alternative development scenarios under R7A and R7D zoning districts
in Chapter 12 of the DEIS. It was determined that development under these scenarios, despite
adjustments to base height, total height, and FAR would not fully eliminate significant adverse
shadow impacts on JRP and BBG.

After the application was certified, the applicant prepared an additional development
alternative that takes advantage of the RBA/C2-4 zoning but voluntarily steps the building back
on upper floors to minimize the impact on BBG while continuing efforts to mitigate impacts at
JRP. To enforce this massing, the applicant included the July 12 zoning text amendment to
introduce a restrictive height plane that would govern the allowable envelope of any resulting
building.

Additionally, since the application certified, the City has released annotated text amendments
for review as part of the City of Yes for Housing Opportunity proposal that, if passed, would
grant additional capacity to this site under the Universal Affordability Preference (UAP)
program. This proposed program would increase the development capacity under R6A from 3.0
to 3.9 FAR, provided the additional floor area is used for affordable housing units averaging to
60% AMI. That additional density approximates the density allowed under R7A, with a slightly
lower base height. For these reasons, the DEIS shows some shadow impacts on BBG resources
under an R7A scenario. Based on this analysis, the Borough President is concerned about
potential additional height UAP could introduce in this area.

To aid in the comparison of these alternative development scenarios, the table below (Table 1.
Comparison of Alternative Development Scenarios on page 9) summarizes the following
alternatives:
e No-Action | Existing Zoning - 6-story: R6A
e No-Action | with City of Yes for Housing Opportunity - 9-story: R6A with Universal
Affordability Preference (UAP)
e Alternative A | Slight Zoning Increase - 9-story: R7A
e Alternative B | Moderate Zoning Increase - 11-story: R7D
e Alternative C | Applicant’s Original Proposal -14-story : -R8A/C2-4
e Alternative D | Applicant’s 07/12/24 Amended Proposal - 14-story: R8A/C2-4 with
height-limiting plane

5 DEIS, Chapter 11: Mitigation, p. 11-6




Table 1. Comparison of Alternative Development Scenarios®

No-Action Cityof Yes* | Alt. A Alt.B Alt.C Alt. D**
Mod R8A/C2-4
RG R6 w/ UAP R7A R7D REA/C2-4 Amended
o Proposal (as of
Proposed 7/12/24)
RWCDS
FAR 3.00 FAR 3.90 FAR 4.60 FAR 5.60 FAR 7.20 FAR 7.19 FAR
60’ Base 65’ Base 75’ Base 95’ Base 105’ Base 105 Ba_se
Franklin
70’ Total 95’ Total 95’ Total 115’ Total 145’ Total 111’ Base Wash.
7-story 9-story 9-story 11-story 14-story* 145’ Total
14-story
Height
*Mech. Equip
could add up to *Includes height
55’ on a portion restricting plane.
of the roof
Gross Floor Area 318,796 sf 377,012 sf 471,495 gsf 471,472 gsf
Zoning Floor Area 238,179 sf 289,965 sf 383,451 sf 382,919 sf
Residential 177,716 gsf 231,031 gsf 268,432 gsf 326,648 gsf 419,346 gsf 374,449 sf
Local Retail 0 gsf 0 gsf 8,470 gsf 8,470 gsf 8,128 gsf 8,470 gsf
Total Units 168 units 218 units 328 units 402 units 475 units 475 units
Market-Rate 168 units 168 units 246 units 301 units 356 units 356 units
Affordable 0 units 50 units 82 units 101 units 152 units 119 units
Total Parking Spaces No parking
Provided 84 spaces required 79 spaces 79 spaces 71 spaces 81 spaces
Residents 423 550 827 1,013 1,197 1,197
Workers 7 7-9 38 141 43 41-43
Incremental Shadow Impacts would | Impactswould | Impacts would Impacts would Impacts would
Impact on JRP likely occur occur occur occur occur
Incremental Shadow . Impacts would | Impactswould | Impacts would Impacts would Impacts would
Impact on BBG likely occur occur occur occur occur

*City of Yes for Housing Opportunity- Numbers are approximated based on additional capacity proposed | No Parking Required
**As reflected in supplemental application materials by applicant on Zoning Application Portal (July 12, 2024)

6 DEIS, Chapter 12: Alternatives




Considerations for Form, Height, and Bulk

The applicant has proposed a new restrictive height plane as a means to establish the buildable
envelope within the portion of CD 9 on the block bounded by Montgomery Street, Washington
Avenue, Sullivan Place, and Franklin Avenue. The applicant has referenced the 1991 contextual
zoning as a framework for establishing this imaginary plane, proposing a line at an elevation of
85 feet above the level of the base plane, referencing the maximum base height within R8A in
the parcels along Washington Avenue adjacent to BBG. The line would then extend eastward at
a ratio of 5.06 ft vertically to 10 ft horizontally to define the slope. As a contingent factor of this
imaginary plane, all parapets, rails or safety guards would be permitted to pierce this plane,
provided they are at least 50% open or 90% transparent for any portions above the inclined
plane.

This idea is not new. In 1991, The Parks Council (now New Yorkers for Parks) also released a
series of zoning proposals to ensure sunlight access in their publication, Preserving Sunlight in
New York City’s Parks: A Zoning Proposal. The study was started from the concept that the
City’s parks are a vital and limited resource deserving protection from environmental
degradation and concluded that zoning is an appropriate legislative means of affording that
protection. The report also asserts the discretionary review process (including ULURP) as an
appropriate venue to develop more restrictive approaches where “the opportunity for
protecting sunlight exists and the purpose for doing so is clear.” The context of Brooklyn
Botanic Garden meets such a threshold. This report laid out examples of zoning precedents
that could protect sunshine in public parks and sunlight sensitive resources, including:

e Solar easements and envelopes as well as green lines (demarking areas where no

shadow impacts would be allowed);
e Limited height districts to protect airspace around airports;

e Expanded protections for scenic, environmental, and cultural landmarks; and

e Establishing standards based on particularly beneficial times of year when sunlight is
most beneficial for thermal comfort (for play, recreation, and stress relief) or the health
of critical plants and environmental systems.
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Figure 5: Proposal to Regulate Building Form and Shadow Using Solar Access, Parks Council
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https://static1.squarespace.com/static/54d8cc78e4b003ad1dc6a0f7/t/5adf483c1ae6cf1c7f9cd112/1524582523537/Preserving+Sunshine+Zoning.pdf
https://static1.squarespace.com/static/54d8cc78e4b003ad1dc6a0f7/t/5adf483c1ae6cf1c7f9cd112/1524582523537/Preserving+Sunshine+Zoning.pdf

This zoning tool was never adopted into the Zoning Resolution but is the antecedent the
proposal put forward by the applicant at 962-972 Franklin Avenue.

The use of a height-regulating plane is also present in Section 61 of the Zoning Resolution in
relation to flight paths, establishing flight obstruction areas, airport approach and circling
districts, defining restrictions on the highest projection of a building or structure, as well as
categorizing permitted projections within any flight obstruction area.

DCP’s proposal for City of Yes for Housing Opportunity eliminates special limited height
districts as a mechanism for regulating height and largely defers to the underlying zoning to
describe what could be constructed. Borough President Reynoso supports this change. The
historic preservation goals of limited height districts are now better realized through contextual
zoning districts and Historic Districts overseen by the Landmarks Preservation Commission.
As currently written, limited height districts would effectively prohibit new affordable housing
construction enabled by DCP’s proposed Universal Affordability Preference (UAP) program.
Since the original intent of limited height districts has already been replaced through newer
tools, Borough President Reynoso agrees the most straightforward approach is to eliminate
these districts.

The Borough President regards this introduction of a new tool to be isolated from the broader
context for coordinated planning for this area. Any changes made to this area to regulate bulk
and form should result from a publicly led planning effort as in 1991, rather than a private
applicant.

As such, the applicant’s proposal raises important policy questions that extend beyond this
Development Site — with limited height districts on their way out, how should the City govern
development in areas with unique constraints or considerations such as light-sensitive
resources? Currently, the answer is as clear as it should be. In Borough President Reynoso’s
view, there are two options: a height-limiting plane (as proposed by the applicant), and a new
special purpose district crafted through a public, neighborhood-planning effort.

Height Plane
If the City elects to purse a height plane as its tool of choice, it should consider the following

guiding questions:
e How might the City go about articulating a height plane?
e What goals or outcomes should the development of such a plane be rooted in?
e Should this be developed by a private applicant or be the result of a public-led process?
e What potential applications would such a tool set precedent for citywide?

There are a variety of methods to establish a potential plane to regulate the building envelope
at 962-972 Franklin Avenue. Though the Borough President does not agree that this is the
correct solution for this site, there are tradeoffs that are important to discuss to assist the
review of the applicant’s proposal. There are two desired outcomes that could be considered
for developing such a regulating plane on this site that present different tradeoffs:
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. Partial Mitigation: The applicant’s proposal references the 1991 contextual zoning by

establishing the height plane at 85 feet, consistent with the bulk regulations under R8A
without MIH. In this way, the applicantis requesting to be regarded in the same way as
zoning along Washington Avenue. This proposal prioritizes applying a uniform base
height to inform bulk regulations, rather than seeking to mitigate shadow impacts on
BBG as the 1991 Washington Avenue rezoning intended.

The Borough President believes the applicant’s proposalis inconsistent with the goal
of preventing new shadows on BBG.

. Full Mitigation: Alternatively, a new solar access plane could be established by using

the extent of potential shadows resulting from a full build out of the no-action scenario.
By originating the plane from the extent of the shadow anticipated from development
along Washington Avenue under the no action scenario, a new building envelope that
would not create additional shadows beyond what would be expected under existing
zoning could be articulated.

This strategy is a more appropriate approach to developing such a regulating plane for
the purpose of mitigating the impact of the proposed actions.

At the heart of the applicant’s proposal is an appeal to be treated the same as their
neighbors along Washington Avenue. At a high level, this appeal makes sense. However,
the applicant’s proposed mechanism does not actually deliver on this premise. The land
use rationale of the 1991 rezoning along Washington Avenue was to mitigate shadow
impacts on the Brooklyn Botanic Garden. To achieve this, an R8A district was mapped,
which prescribes a base height of 85 feet along Washington Avenue. The applicant
presents this 85-foot figure as the basis for equal treatment, but this puts the cart before
the horse. There is nothing magical about the number 85 in its own right — it is only
relevant with regard to its ability to govern shadow impacts on BBG. The applicant’s
proposed 85-foot plane would create additional shadow impacts compared to a no-
action scenario where Washington Avenue is fully developed up to the current R8A
zoning.

Applying the same land use rationale as the 1991 rezoning to this application should
result in a development that fully mitigates shadow impacts on BBG compared to the
no-action scenario. The Department of City Planning and City Planning Commission
should consider anew solar access plane so that any new development on this site does
not cast new shadows compared to a scenario where the buildings along Washington
Avenue are fully developed into a basic R8A envelope.

The applicant’s proposal highlights the limits of the 1991 contextual rezoning of the area as it seeks
to limit, rather than prevent, new shadows on the Brooklyn Botanic Garden. As the DEIS identifies,
it is anticipated that new shadows would result from as-of-right development along Washington
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Ave. These could be more substantial if a project were to transfer air rights or engage in a zoning lot
merger.

The potential for additional development capacity in this area resulting from City of Yes for Housing
Opportunity requires additional analysis of impacts on BBG. This calls into question whether the
1991 zoning went far enough to protect resources or if a new approach is needed to guide
developmentin the area, particularly given the high market demand in CB 9.

The Borough President believes that there are zoning approaches that allow for additional
development on the site while preventing all shadow impacts on Brooklyn Botanic Garden and
mitigating impacts to Jackie Robinson Playground. There are relevant criticisms on the use of
zoning tools that to be overly restrictive to allowing much-needed new development and housing;
however, this is not the case in context of BBG. As discussed above, such new tools may be reached
for by communities across the city, seeking to find relief from “out of character development” or
“incompatible scale.” The Borough President reaffirms that contexts demanding of these tools are
rare and the approach here should not set the precedent for additional widespread reductions in
development capacity citywide.

New Special Purpose District as part of a Future Empire Corridor Plan

In the past, the City has utilized special purpose districts to help govern unique contexts. Such a
special district could be used to require additional permit approval or allow for the transfer of
development rights for parcels where development would create shadow impacts on sensitive
resources. Similar to Special Natural Area Districts (SNADs), which seek to preserve natural
landscapes and vegetation while requiring site plan approval prior to permits being issued, a Solar
Access Special District (SASD) could desighate sunlight-sensitive resources and implement
additional form regulations (i.e., additional setback regulations, allowances for variations in
building form, performance standards). ’

Borough President Reynoso believes that a new special purpose districtis the most appropriate tool
to govern the unique light-sensitive resources in this corner of CB 9. Such a district should be
drafted as a public ULURP application that considers the needs of the wider Empire Boulevard
corridor. The existing market pressure in CB 9 enhances the need for a more comprehensive
housing and land use strategy in the area. Empire Boulevard is a 100 ft wide arterial road currently
zoned with low-density automotive-oriented drive-through businesses and self-storage facilities.
Previous private applications have proved unable to deliver sufficient public benefit and
participation to envision additional density. If conducted responsibly, a renewed public application
for an Empire Boulevard plan would present an opportunity to build affordable housing, improve
pedestrian safety, take advantage of new planned bus service, embrace the potential for new
historic sites at Ebbets Field and Prospect Park, and establish a new special purpose district to
settle the question of protecting the Brooklyn Botanic Garden once and for all.

CB 9’s FY 2025 needs assessment identifies that:
CB9 would greatly appreciate the opportunity to have a study of our district with an included
focus on the preservation of apartments to better utilize land in the district to address the need
for housing. Study should include height and setback controls, open space, commercial

7 Bright ldeas, Municipal Art Society of New York, p. 28-29
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revitalization, upgraded/new schools, job creation, transportation access, improved utility
services and infrastructure to support an expected population growth.®

For these reasons, Borough President Reynoso believes this application should be disapproved.

Recommendation

BE IT RESOLVED that the Brooklyn Borough President, pursuant to Sections 197-c and 201 of
the New York City Charter, recommends that the City Planning Commission and City Council
disapprove this application.

BE IT FURTHER RESOLVED that the 1991 Washington Avenue Rezoning should be improved upon
through a new neighborhood planning process or consideration of a new special district forthe area
between BBG, JRP, and Empire Blvd in Crown Heights.

BE IT FURTHER RESOLVED that Comprehensive Planning is address critical needs and identify a
growth strategy that improves neighborhood outcomes and development opportunities that
improve affordability, stability, health, and wellness.

‘7/\A s
July 25, 2024

BROOKLYN BOROUGH PRESIDENT DATE

8 CB 9, Statement of Community District Needs and Community Board Budget Requests: FY 2025, p. 30
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	RESOLVED, that having considered the Final Environmental Impact Statement (FEIS), for
	which a Notice of Completion was issued on September 12, 2024, with respect to this application (CEQR No. 23DCP165K), the City Planning Commission finds that the requirements of the New York State Environmental Quality Review Act and regulation, have ...
	1. The environmental impacts disclosed in the FEIS were evaluated in relation to the social, economic, and other considerations associated with the action[s] that are set forth in this report; and
	2. Consistent with social, economic and other essential considerations, from among the reasonable alternatives thereto, the action adopted herein is one which avoids or minimizes adverse environmental impacts to the maximum extent practicable; and
	3. The adverse environmental impacts disclosed in the FEIS will be minimized or avoided to the maximum extent practicable by incorporating as conditions to the approval, pursuant to the restrictive declaration dated September 23, 2024, those project c...
	The report of the City Planning Commission, together with the FEIS, constitutes the written
	statement of facts, and of social, economic, and other factors and standards, that form the basis of the decision, pursuant to Section 617.11(d) of the SEQRA regulations; and be it further



