
CITY PLANNING COMMISSION 

September 26, 2018 / Calendar No. 15                                              C 180186 ZMK 
 

IN THE MATTER OF an application submitted by 39 Group Inc pursuant to Sections 197-c and 
201 of the New York City Charter for an amendment to the Zoning Map, Section No. 22c: 
 
1. changing from an M1-2 District to an R7A District property bounded by 39th Street, New 

Utrecht Avenue, a line midway between 39th Street and 40th Street, and 9th Avenue; and 
 
2. establishing within the proposed R7A District a C2-4 District bounded by 39th Street, New 

Utrecht Avenue, a line midway between 39th Street and 40th Street, and 9th Avenue; 
 
Borough of Brooklyn, Community District 12, as shown on a diagram (for illustrative purposes 
only) dated May 7, 2018, and subject to the conditions of CEQR Declaration E-479. 

 
 

This application for a zoning map amendment was filed by 39 Group Inc on December 18, 2017 

to change from an M1-2 zoning district to an R7A/C2-4 district a portion of Brooklyn Block 

5583. The proposed action would facilitate the development of a new six-story mixed-use 

building containing approximately 40 residential units, including 10 permanently affordable 

units, and ground floor retail, in the Borough Park neighborhood of Brooklyn Community 

District 12. 

RELATED ACTION 

In addition to the zoning map amendment (C 180186 ZMK) which is the subject of this report, 

the proposed project also requires action by the City Planning Commission on the following 

application, which is being considered concurrently with this application: 

 

N 180187 ZRK Zoning text amendment to designate a Mandatory Inclusionary Housing 

(MIH) area. 

BACKGROUND 

The applicant proposes a zoning map amendment to change an M1-2 zoning district to an 

R7A/C2-4 zoning district on the northeastern portion of Brooklyn Block 5583.  The area to be 

rezoned (project area) is bounded by 39th Street, 9th Avenue, New Utrecht Avenue, and 40th 

Disclaimer
City Planning Commission (CPC) Reports are the official records of actions taken by the CPC. The reports reflect the determinations of the Commission with respect to land use applications, including those subject to the Uniform Land Use Review Procedure (ULURP), and others such as zoning text amendments and 197-a community-based  plans. It is important to note, however, that the reports do not necessarily reflect a final determination.  Certain applications are subject to mandatory review by the City Council and others to City Council "call-up."
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Street with frontage on 9th Avenue, 39th Street, and New Utrecht Avenue (Block 5583; Lots 6, 

12, and 13; and p/o Lots 15, 16, 17, and C1745). The proposed zoning change would facilitate 

the development of a new six-story mixed use building containing approximately 40 residential 

units, including 10 permanently affordable units under MIH Option 1, and ground floor retail on 

the applicant’s property (development site) at 3901 9th Avenue (Block 5583, Lot 6). 

The project area comprises approximately 19,200 square feet and contains an auto sales use and 

residential and commercial uses. The development site (Lot 6) is a 9,535-square-foot corner lot 

with frontage on 9th Avenue and 39th Street. The site currently contains an auto sales business 

with a one-story building covering a small portion of the lot; the remainder of the lot is used for 

open surface parking. Other lots within the project area are developed with a restaurant in a one-

story building (Lot 12), four mixed-use three-story buildings with ground floor retail and 

residential above (Lots 13, 15, 16, and 17), and a four-story residential building with 20 

condominium units (Condo #1745). All three streets onto which the project area fronts – 9th 

Avenue, 39th Street, and New Utrecht Avenue – are 80 feet wide and converge at the area just 

north of the project area forming the Heffernan Triangle public park, which in combination with 

the open rail yard to the north form a large continuous open space directly in front of the project 

area. 

The project area is mapped with an M1-2 zoning district. M1-2 zoning districts are light 

industrial districts with a maximum floor area ratio (FAR) of 2.0, allowing a range of 

commercial and industrial uses, including warehousing and auto-oriented uses, and limited 

community facility uses. New residential uses are not permitted. 

The surrounding area contains a mix of one- and two-family and multi-family residential 

buildings with some commercial and industrial uses concentrated along 39th Street, an east-west 

corridor. Commercial uses near the project area include delis, small restaurants, a pharmacy, and 

other local retail. Nearby industrial and manufacturing uses include a live poultry market, an auto 

body repair shop, and a stone and tile business. The built form of the area is a mix of low-rise 

mixed-use buildings with ground floor retail and residences above, one- to two- story industrial 

warehouse-style buildings, and two- to seven-story residential buildings. Higher-density 
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residential buildings ranging from five- to seven-stories in the neighborhood are typically along 

the major streets – New Utrecht Avenue and 9th Avenue. 

The area is well-served by transit. The MTA D-train subway stops at 9th Avenue, with a station 

entrance across the street from the project area. The B35 bus runs along 39th Street and connects 

the neighborhood with the Sunset Park waterfront to the west and the Flatbush and Brownsville 

neighborhoods to the east. The B70 bus runs along 8th Avenue and connects the neighborhood to 

Bay Ridge, Dyker Heights, and Fort Hamilton to the south. 

The applicant proposes the development of a new six-story mixed-use building with a total of 

approximately 43,800 square feet of floor area (4.6 FAR), including approximately 8,600 square 

feet of ground floor retail space and approximately 35,200 square feet of residential floor area on 

the 2nd through 6th floors, totaling 40 dwelling units, 10 of which would be permanently 

affordable pursuant to MIH. The proposed building would rise to its total height of 75 feet with 

no setback. The proposed development would provide no parking, as the proposed zoning would 

not require parking for the proposed number of residential units and commercial floor area. 

The applicant proposes a zoning map amendment from M1-2 to R7A/C2-4. R7A districts are 

medium-density contextual districts that permit residential and community facility uses. R7A 

districts allow a maximum FAR of 4.0 for community facility uses and 4.6 for residential uses 

with inclusionary housing. Bulk regulations for these districts require a base height between 40 

and 75 feet and have a maximum total height limit of 95 feet for inclusionary housing buildings. 

R7A districts require one off-street accessory parking space for 50 percent of the dwelling units, 

but within the transit zone, income-restricted housing units to not require parking. 

C2-4 commercial overlays allow commercial development up to 2.0 FAR when combined with 

R7A districts, and typically produce mixed-use buildings with ground floor retail space with 

residential units above. These overlays allow Use Groups 5-9 and 14, which include a wide 

variety of local neighborhood retail and service uses. For general commercial uses, one off-street 

parking space is required for every 1,000 square feet, but the requirement is waived when 40 or 

fewer spaces would be required. 
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In addition to the proposed zoning map amendment, the applicant proposes a zoning text 

amendment to designate the project area as an MIH area mapped with Options 1 and 2. Option 1 

requires that at least 25 percent of the residential floor area be provided as housing permanently 

affordable to households with incomes at an average of 60 percent of the area median income 

(AMI). Within that 25 percent, at least 10 percent of the square footage must be used for units 

affordable to residents with household incomes at an average of 40 percent of the AMI, with no 

unit targeted to households with incomes exceeding 130 percent of the AMI. Option 2 requires 

that 30 percent of residential floor area be devoted to housing units affordable to residents with 

household incomes at an average of 80 percent of the AMI. No more than three income bands can 

be used to average out to the 80 percent, and no income band can exceed 130 percent of the AMI. 

The applicant proposes to use MIH Option 1 for this project. 

ENVIRONMENTAL REVIEW 

This application (C 180186 ZMK), in conjunction with the application for the related action (N 

180187 ZRK), was reviewed pursuant to the New York State Environmental Quality Review Act 

(SEQRA) and the SEQRA regulations set forth in Volume 6 of the New York Code of Rules and 

Regulations, Section 617.00 et seq. and the City Environmental Quality Review (CEQR) Rules 

of Procedure of 1991 and Executive Order No. 91 of 1977. The lead is the City Planning 

Commission. The designated CEQR number is 18DCP107K. 

After a study of the potential environmental impact of the proposed action, a Negative 

Declaration was issued on May 7, 2018. The Negative Declaration includes (E) designations to 

avoid the potential for significant adverse impacts related to hazardous materials, air quality, and 

noise (E-479), as described below: 

The E designation requirements related to hazardous materials, air quality, and noise would 

apply to the following sites: 

Block 5583, Lot 6 (Projected Development Site 1) 

Block 5583, Lots 12, 13, and 15 (Projected Development Site 2) 

Block 5583, Lots 16 and 17 (Projected Development Site 3) 

The E designation text related to hazardous materials is as follows: 
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Task 1 

The applicant submits to NYC Office of Environmental Remediation (OER), for review 

and approval, a Phase 1A of the site along with a soil and groundwater testing protocol, 

including a description of methods and a site map with all sampling locations clearly and 

precisely represented.  

If site sampling is necessary, no sampling should begin until written approval of a protocol 

is received from OER. The number and location of samples should be selected to 

adequately characterize the site, specific sources of suspected contamination (i.e., 

petroleum based contamination and non-petroleum based contamination), and the 

remainder of the site's condition. The characterization should be complete enough to 

determine what remediation strategy (if any) is necessary after review of sampling data. 

Guidelines and criteria for selecting sampling locations and collecting samples are provided 

by OER upon request. 

Task 2 

A written report with findings and a summary of the data must he submitted to OER after 

completion of the testing phase and laboratory analysis for review and approval. After 

receiving such results, a determination is made by OER if the results indicate that 

remediation is necessary. If OER determines that no remediation is necessary, written 

notice shall be given by OER. 

If remediation is indicated from test results, a proposed remediation plan must be 

submitted to OER for review and approval. The applicant must complete such remediation 

as determined necessary by OER. The applicant should then provide proper 

documentation that the work has been satisfactorily completed. 

A construction-related health and safety plan should be submitted to OER and would be 

implemented during excavation and construction activities to protect workers and the 

community from potentially significant adverse impacts associated with contaminated soil, 

groundwater and/or soil vapor. This plan would be submitted to OER prior to 

implementation. 
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The E designation text related to air quality is as follows: 

Any new development on the above referenced properties must ensure that the HVAC 

stack is located at a height at least 98 feet above grade to avoid any potential significant 

adverse air quality impacts. 

The E designation text related to noise is as follows: 

In order to ensure an acceptable interior noise environment, future residential/commercial 

uses on the above referenced properties must provide a closed window condition with 

minimum attenuation of 31 dB(A) window/wall attenuation on all facades in order to 

maintain an interior noise level of 45 dB(A). In order to maintain a closed window 

condition, an alternate means of ventilation must also be provided. Alternate means of 

ventilation includes, but is not limited to, central air conditioning. 

With the assignment of the above-referenced (E) Designation for hazardous materials, air 

quality, and noise, the City Planning Commission has determined that the proposed action will 

have no significant impact on the environment. 

UNIFORM LAND USE REVIEW 

This application (C 180186 ZMK) was certified as complete by the Department of City Planning 

on May 7, 2018, and was duly referred to Brooklyn Community Board 12 and the Brooklyn 

Borough President in accordance with Title 62 of the rules of the City of New York, Section 2-

02(b), along with the application for the related action (N 180187 ZRK), which was duly referred 

in accordance with the procedures for non-ULURP matters. 

Community Board Public Hearing 

Brooklyn Community Board 12 held a public hearing on this application (C 180186 ZMK) on 

June 14, 2018, and on that date, by a vote of 30 in favor, none opposed, and no abstentions, 

voted to recommend approval of the application. 

Borough President Recommendation 
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The Brooklyn Borough President held a public hearing on this application (C 180186 ZMK) on 

July 11, 2018, and on August 20, 2018, issued a recommendation of approval with 

modifications/conditions. The conditions listed include: 

“1. That prior to considering the application, the City Council obtain commitments in 

writing from the developer, 39 Group Inc., that clarify how it would memorialize the 

extent that it would: 

a. Set aside a portion of the commercial space for an affordable supermarket and/or 

Use Group (UG) 7 service establishments or UG 9 contractor show rooms, medical 

laboratories, studios for artists, and/or local arts, cultural, or dance organizations. 

b. Memorialize a bedroom mix having at least 50 percent two- or three-bedroom 

affordable housing units and at least 75 percent one or more bedroom affordable 

housing units. 

c. Utilize a combination of locally-based affordable housing development non-profits 

to serve as the administering agent, and having one or more such entities play a role 

in promoting affordable housing lottery readiness. 

d. Commit to Connecting Residents on Safer Streets (CROSS) Brooklyn coordination 

with the New York City Department of Transportation (DOT) and the New York 

City Department of Environmental Protection (DEP) to Implement curb extensions 

as part of a Builders Pavement Plan and/or as treated roadbed sidewalk extensions, 

with a developer commitment to enter into a standard DOT maintenance agreement 

for the southeast intersection of 9th Avenue and 39th Street, with the understanding 

that DOT implementation would not proceed prior to consultation with Brooklyn 

Community Board 12 (CB 12) and local elected officials. 

e. Explore additional resiliency and sustainability measures such as incorporation rain 

gardens, blue/green/white roof treatment, and/or solar panels. 

f. Retain Brooklyn-based contractors and subcontractors, especially those that are 

designated Local Business Enterprises (LBEs) consistent with section 6-108.1 of the 

City’s Administrative Code and Minority- and Women-Owned Business Enterprises 

(MWBEs) as a means to meet or exceed standards per Local Law 1 (no less than 20 

percent participation), as well as coordinate the oversight of such participation by an 

appropriate monitoring agency. 
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2. That the New York City Department of Housing Preservation and Development (HPD) 

extend local preference to include residents of both Brooklyn Community Districts 7 and 

12 (CDs 7 and 12) in writing to City Council.” 

 

City Planning Commission Public Hearing 

On August 8, 2018 (Calendar No. 2), the Commission scheduled August 22, 2018 for a public 

hearing on this application (C 180186 ZMK), in conjunction with the related application (N 

180187 ZRK). The hearing was duly held on August 22, 2018 (Calendar No. 37). Two speakers 

testified in favor of the application.  

The applicant’s representative described the project area, surrounding area, the proposed land use 

actions, and the proposed development. The project architect described the proposed 

development in detail, reviewing the illustrative floor plans, elevations and sections, as well as 

the façades. He stated that sustainability measures would be incorporated into the building as 

much as possible and that all visible portions of the exterior walls would have a similar façade 

treatment, including those on side lot lines. 

There were no other speakers and the hearing was closed. 

CONSIDERATION 

The Commission believes that this application for a zoning map amendment (C 180186 ZMK), 

in conjunction with the related application for a zoning text amendment (N 180187 ZRK), is 

appropriate. 

The proposed zoning map and text amendments would change the existing M1-2 district to an 

R7A/C2-4 district and establish an MIH area coterminous with the proposed R7A/C2-4 district, 

requiring permanent affordability for a portion of the units for developments within the rezoning 

area. 

The requested actions would facilitate the development of a new six-story mixed-use building 

with approximately 40 housing units on a property currently used as an auto sales lot. 

Approximately 10 of the housing units would be permanently affordable MIH units for 

households with incomes at or below 60 percent AMI. The proposed development would 
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facilitate new housing, including affordable housing, to help address the dire need for more 

housing in Brooklyn and in the City overall, consistent with City objectives for promoting 

housing production and affordability. In addition, it would help redevelop underutilized sites 

with excellent transit access. 

The majority of the lots within the project area contain nonconforming residential uses that 

predate the M1-2 zoning district that has been in place since 1961. The proposed rezoning would 

bring these properties into conformance, allowing property owners to obtain financing for 

renovations of these buildings. The development site is currently used as an auto sales lot, which 

is consistent with the existing zoning, but represents an underutilization of this prime corner lot, 

adjacent to public transit. 

The residential densities and building heights expected in the proposed R7A/C2-4 district are 

appropriate for this location. The project area fronts on the convergence of three wide streets, the 

Heffernan Triangle mapped park, and an open-air rail corridor, creating a large continuous open 

space north of the proposed R7A/C2-4 district. This is a transit-oriented location with the 9th 

Avenue D-train station one block to the north. The buildings in the immediate vicinity, and the 

surrounding area, primarily along New Utrecht Avenue and 9th Avenue, are primarily 

multifamily residential apartment buildings, including many mixed-use buildings with ground 

floor retail, which would be consistent with the developments that would result from the 

proposed R7A/C2-4. Buildings ranging from four- to seven-stories are common along these 

corridors in the neighborhood. The proposed C2-4 district allows for mixed-use buildings with 

ground floor retail, consistent with existing buildings in the project area and the character of the 

surrounding area. 

The Commission acknowledges the Borough President’s recommendations to the City Council to 

obtain written agreements regarding the commercial space tenants, the bedroom mix of the 

illustrative building, the administering agent for the MIH units, the creation of sidewalk 

extensions at the intersection of 9th Avenue and 39th Street, resiliency measures and retaining 

Brooklyn-based contractors, and the Borough President’s recommendation to HPD to extend 

local preference to Community District 7.  The Commission recognizes that this application for 
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zoning map and text amendments is not for review of a specific building or site plan, and 

therefore these recommendations are outside the scope of the requested actions.  

Establishment of an MIH area through the proposed zoning text amendment is consistent with 

City objectives promoting production of affordable housing. With the proposed MIH Options 1 

and 2, new developments within the project area would be required to permanently dedicate 

between 25 percent and 30 percent of new residential floor area to affordable housing with 

average affordability at 60 percent of AMI or 80 percent of AMI for Options 1 and 2 

respectively. This would bring much needed permanent affordable housing to the community 

and to the City as a whole.  

RESOLUTION 

RESOLVED, that the City Planning Commission finds that the action described herein will have 

no significant impact on the environment; and be it further 

RESOLVED, by the City Planning Commission, pursuant to Sections 197-c and 200 of the New 

York City Charter, that based on the environmental determination and consideration described in 

this report, the Zoning Resolution of the City of New York, effective as of December 15, 1961, 

and as subsequently amended, is further amended by changing the Zoning Map, Section No. 22c: 

1. changing from an M1-2 District to an R7A District property bounded by 39th Street, New 
Utrecht Avenue, a line midway between 39th Street and 40th Street, and 9th Avenue; and 

 
2. establishing within the proposed R7A District a C2-4 District bounded by 39th Street, New 

Utrecht Avenue, a line midway between 39th Street and 40th Street, and 9th Avenue; 
 
Borough of Brooklyn, Community District 12, as shown on a diagram (for illustrative purposes 

only) dated May 7, 2018, and subject to the conditions of CEQR Declaration E-479. 

The above resolution (C 180186 ZMK), duly adopted by the City Planning Commission on 

September 26, 2018 (Calendar No. 15), is filed with the Office of the Speaker, City Council, and 

the Borough President, in accordance with the requirements of Section 197-d of the New York 

City Charter. 
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MARISA LAGO, Chair 
KENNETH J. KNUCKLES, Esq., Vice Chair 
ALLEN P. CAPPELLI, Esq., ALFRED C. CERULLO, III, JOSEPH DOUEK,  
RICHARD W. EADDY, CHERYL COHEN EFFRON, HOPE KNIGHT,  
ANNA HAYES LEVIN, ORLANDO MARIN, LARISA ORTIZ Commissioners 



Proposed Zoning Map Change
This proposed zoning change was certified to begin ULURP.  Changes shown on this sketch are proposed only, and will not take effect until approved by the City Planning Commission and subsequently by the City Council.  For further information about the proposal, please contact the appropriate DCP borough office below:     

Bronx Borough Office - (718) 220-8500
Brooklyn Borough Office - (718) 780-8280
Manhattan Borough Office - (212) 720-3480
Queens Borough Office - (718) 286-3170
Staten Island  Borough Office - (718) 556-7240  
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