CITY OF NEW YORK
DEPARTMENT OF HOUSING PRESERVATION AND DEVELOPMENT

Notice of Adoption of Rules
Regarding Lead Poisoning Prevention and Control

Notice is hereby given that pursuant to the authority vested in the Commissioner of Housing
Preservation and Development (“HPD”) by sections 1043 and 1802 of the New York City
Charter, Local Law 31 of 2020, and section 27-2090 of the Administrative Code of the City of
New York, the Department of Housing Preservation and Development (“HPD”) is adopting rules
concerning lead poisoning prevention and control, to implement recent legislative amendments
to the New York City Childhood Lead Poisoning Prevention Act of 2003. A notice of proposed
rulemaking was published in the City Record on July 14, 2020. A virtual public hearing was held
on August 18, 2020.

Statement of Basis and Purpose of Rules

The adopted amendments to Chapter 11 of Title 28 of the Rules of the City of New York revise
and clarify certain rules promulgated under the New York City Childhood Lead Poisoning
Prevention Act of 2003 (Lead Law).

The Lead Law requires owners to retain records for 10 years of any notices required to be
distributed and records of work performed under the law. Owners must transfer such records to
a new owner, where applicable, and make the records available to HPD upon request.

The adopted rules add criteria, consistent with Local Law 31 of 2020, to clarify that owners must
perform certain investigations within five years of the effective date of the law, and keep records
regarding such investigations. The rules also make certain technical and plain language
changes.

New material is underlined.
[Deleted material is bracketed]

Section 1. Section 11-04 of Chapter 11 of Title 28 of the Rules of the City of New York is
amended to read as follows:

§ 11-04 Investigation for Lead-Based Paint Hazards.

@) In any dwelling unit in a multiple dwelling erected prior to January [first, nineteen
hundred sixty] 1, 1960 where a child of applicable age resides, and in any dwelling unit
in a multiple dwelling erected on or after January [first, nineteen hundred sixty] 1, 1960
and before January [first, nineteen hundred seventy-eight] 1, 1978, where a child of
applicable age resides and the owner has actual knowledge of the presence of lead-
based paint, and in common areas of such multiple dwellings, the owner shall cause a
visual inspection to be made for peeling paint, chewable surfaces, deteriorated
subsurfaces, friction surfaces and impact surfaces. A visual inspection for lead-based
paint hazards shall include every surface in every room in the dwelling unit, including the
interiors of closets and cabinets. Such inspection shall be undertaken at least once a
year and more often if necessary, such as when, in the exercise of reasonable carel[,]:



[0)] an owner knows or should have known of a condition that is reasonably
foreseeable to cause a lead-based paint hazard, or

(i) an occupant makes a complaint concerning a condition that is likely to cause a
lead-based paint hazard or requests an inspection, or

iii the department issues a notice of violation or orders the correction of a violation
that is likely to cause a lead-based paint hazard.

(b) Within five years after August 9, 2020, or within one year after a child of applicable age
comes to reside in a dwelling unit subject to the requirements of subdivision a of
administrative code 827-2056.4 and subdivision (a) of this section, whichever is sooner,
one investigation for the presence of lead-based paint undertaken pursuant to
subdivision a of this section shall be performed by a person who (i) is not the owner or
the agent of the owner or any contractor hired to perform work related to the remediation
of lead-based paint hazards, and (ii) is certified as an inspector or risk assessor pursuant
to section 745.226 of title 40 of the code of federal requlations. Such inspection shall
consist of the use of an x-ray fluorescence analyzer on all types of surfaces in
accordance with the procedures described in chapter 7 of the United States department
of housing and urban development guidelines for the evaluation and control of lead-
based paint hazards in housing, including on chewable surfaces, friction surfaces, and
impact surfaces, to determine whether lead-based paint is present, and where such
paint is located, in such dwelling unit. Provided, however, that the investigation specified
by this subdivision shall not be required if an investigation that complies with the
requirements of this subdivision was previously completed and the owner retains records
of such investigation, or if the dwelling unit has an exemption from the presumption of
lead paint, as provided in subdivision (b) of administrative code section 27-2056.5. If a
new owner does not receive from the previous owner records of such investigation
having been performed, such new owner shall perform the investigation required by
subdivision (a-1) of administrative code section 27-2056 and retain records of such

investigation.

[(b)] (c) (1) An owner shall maintain or transfer to a subsequent owner records of inspections of
dwelling units performed pursuant to subdivisions a and b of this section. Such records
shall include the location of such inspection and the results of such inspection for each
surface in each room, as specified in [subdivision] subdivisions (a) and (b) of this
section[, and]._An owner shall also keep a record of the actions taken as a result of
[such] an inspection performed under subdivision a or b of this section pursuant to 28
RCNY 811-02 or 11-05.

(2) If an owner claims an inability to gain access to the unit for [such] an inspection,
such records shall contain a statement describing the attempt made to gain
access, including, but not limited to providing a written notice to the tenant,
delivered by certified or registered mail, or by first class mail with proof of mailing
from the United States Postal Service, informing the tenant of the necessity of
access to the dwelling unit to perform the inspection, and the reason why access
could not be gained. Such records shall be kept for a period of ten years from
either the date of completion of the inspection, or from the date of the last
attempt to gain access by the owner, or transferred to a subsequent owner and
maintained by such subsequent owner during such time period, and made



available to the department upon request. In addition, the owner shall make such
records available to the occupant of such dwelling unit upon request.

[(c)] (d) Nothing in this section [shall be deemed to preclude] precludes an owner from
conducting any additional types of inspections for lead-based paint hazards, provided,
however, that such owner shall correct any lead-based paint hazards identified pursuant
to such inspection in accordance with the work practices specified in 28 RCNY 8§11-06.

§ 2. Subdivision (c) of section 11-05 of Chapter 11 of Title 28 of the Rules of the City of New
York is amended to read as follows:

(© An owner shall maintain or transfer to a subsequent owner records of work performed in
dwelling units pursuant to this section in accordance with the recordkeeping
requirements of 28 RCNY § 11-06(c) and § 11-12(h). In addition, the owner shall make
such records available to the [new] occupant of such dwelling unit upon request.

§ 3. Subdivision (d) of section 11-12 of Chapter 11 of Title 28 of the Rules of the City of New
York is amended to read as follows:

(d) Documentation Required under Records Audits. The documents that may be required to
be submitted to the department for each year for any audit as specified by the
department are set forth in subdivisions (e) through [(h)] (i) of this section. The
department may make available on its website the forms or affidavits required for such
submissions. [In the event that] If a new owner has acquired the building within the
required audit period, and the documentation required to be kept was not provided to the
new owner by the previous owner, the new owner must provide the required
documentation for the actual years of ownership and an additional affidavit of missing
records for the remaining period of time covering the audit period, accompanied by a
copy of the deed of ownership.

§ 4. Subparagraph (i) of paragraph (1) of subdivision (e) of section 11-12 of Chapter 11 of Title
28 of the Rules of the City of New York is amended to read as follows:

0] An affidavit of Delivery/Email/Mail from an owner's delivery, mailing or
email service company or the owner [(if sent directly by the owner)]
providing the following information: Complete service's or owner's name,
address, contact information, and date of the affidavit; name of the
service's or owner's representative who performed the
delivery/mailing/emailing on behalf of the owner of the annual notice
required to be provided by 28 RCNY §11-03(b); and a sample copy of
such annual notice in English and Spanish that was
delivered/mailed/emailed to occupants of the owner's building;

§ 5. Paragraph (1) of subdivision (h) of section 11-12 of Chapter 11 of Title 28 of the Rules of
the City of New York is amended to read as follows:

(1) An affidavit listing any dwelling units that have turned over in the audit period,
which shall include the dates that the dwelling unit was vacated and reoccupied;
and




§ 6. Section 11-12 of Chapter 11 of Title 28 of the Rules of the City of New York is amended by
adding a new subdivision (i) to read as follows:

(i)

Audit of Investigation for the Presence of Lead-Based Paint pursuant to Administrative

Code § 27-2056.4(a-1). Upon an audit of the investigation required under administrative

code § 27-2056.4(a-1), the owner shall provide:

(1) Identification of each dwelling unit that was investigated;

(2) Whether a child of applicable age resided in the dwelling unit and, if so, the date
such child first came to reside in such unit;

(3) Date of the investigation;

(4) Documentation identifying the firm and individuals who performed the
investigation pursuant to administrative code § 27-2056.4(a-1), including copies
of certifications of such firm and individuals pursuant to section 745.226 of title 40
of the code of federal requlations;

(5) Testing results from the investigation pursuant to administrative code § 27-
2056.4(a-1) and 28 RCNY § 11-04(b); and

(6) Identification of any dwelling units in the building that have been granted an

exemption by the department pursuant to 28 RCNY § 11-08.




