
#1 
Stephanie Kourtis 
Comment: 
I do not believe that mobile food carts should receive a letter grade as restaurants. 
Although, yes, it is crucial to comply with regulations for maintaining food at the proper 
temperatures, other aspects of a random inspection may not provide an overall picture 
of the pushcart. For example, vendors deal with the weather elements. It may be very 
busy, and something may accidentally spill, or a customer may spill something either 
inside or outside the pushcart. It is imperative to properly clean and maintain a pushcart 
daily to the utmost sanitary conditions, however, as stated, the course of a morning or 
afternoon in a pushcart, with fast, demanding service, it is not always possible to make 
sure that something doesn't spill, or that the wind or weather may affect things as well. 
In closing, although there is no denying that the food must be kept at proper 
temperatures to ensure food safety, I believe that giving a food cart a formal Letter 
Grade, like those given to permanent dining establishments, is totally unfair. The 
conditions are not the same for a mobile vendor as they are for a stationary food 
establishment. Thank you. 

#2 
Harris Berloe 
Comment: 
This is a must. There is a reason they are called "Roach Coaches." Letter grades imply 
a need to maintain standards for inspection which protect ALL New Yorkers. We also 
need to see NY State DOT License plates for these food trailers. None of them have 
any state license plates for road way use, and taxes, which puts New Yorkers at risk for 
accidents and injuries. 

#3 
Boris Itin 
Comment: 
Dear public officials, please don't try to fix it if it ain't broken. City cart system works ok; 
it doesn't require any more regulations. It is difficult and expensive to operate a small 
business in NYC as it is. Please, don't introduce even more regulations. Regards, Boris 
Itin. 

#4 
Kelly Kopp 
Comment: 
I am 100% in favor of using the letter grade system for all mobile food carts. I think it is 
important to guarantee food is kept at safe temperatures to prevent any type of issue. I 
feel the letter grade is very important at all NYC restaurants, and I think food carts 
should fall into that same category. I would actually be more inclined to purchase food 
from a mobile food cart with an A letter grade. In my opinion it would only help the food 
cart business. Love the idea and hope it goes through. 

Public comments for: Grading of Mobile Food Vending Units (Amendments to the Chapter 6 of 
Title 24 of the RCNY)



#5 
Barbara MOrris 
Comment 1: 
For years, this agency, has allowed leasing of food cart permits controlled by “operators” who 
have no legal connection to the permit. While I support the intent to further promote food 
safety standards, this proposal fortifies the current black market. This regulation sneaks in a 
major concession to the black market operators who have monopolized the mobile food cart 
industry for years. Unlike restaurants, the law specifically states, “one permit, one owner” that 
cannot be leased or sold. This ruling merely turns its blind eye to a black market it created 
through a shady permit issuance system, compounded by the leasing of permits and actually 
decreases the permit holder’s (“permitee”) responsibility by allowing the letter grade/GPS 
system to be placed squarely in the hands of “operators”, who have no direct legal connection 
to the permitee.Page 3 states that the unit’s “operator”, not the permitee or salaried 
employee, may decide how a grade should be handled upon initial inspection. Further, 
Footnote1 allows the permit holder to make an “arrangement” with DOHMH for the “operator” 
to represent him/her relative to re-inspection. This directly contradicts all efforts to eradicate 
the leasing of permits and further legitimizes the black market. DOHMH cannot allow permitees 
to “arrange” for any involvement by an “operator” with no legal relationship to the sanitary 
conditions of his/her food operation which now under law involves letter grades and GPS 
systems. How is “operator” defined? What is the legal connection between an operator and 
permit holder? Is the operator a salaried employee? Unless the term, “operator” is clearly 
defined, no matter how many rules and regulations, operators who lease permits will find a 
way around it. These regulations must be very clear and unambiguous that the permit holders 
or designated salaried employee(s) with direct legal connection to the permitee are 
accountable to DOHMH for all inspections and not left to shadow “operators”; otherwise, the 
permit-leasing merry-go-round will continue- new permit- new illegal lease- same shady black-
market operators with no legal connection to the permit holder will conduct business with 
DOHMH. For this law to work, the permitee/designated salaried employee(s) must be directly 
involved in the inspection/letter grading process. If the permitee isn’t directly involved, this law 
to further regulate the food cart industry and promote high food safety standards will be a 
major concession to the black market. 

Barbara MOrris 
Comment 2: 
In order for the letter grading for vending carts to be successful for all concerned parties, 
namely, the general public, DOHMH and the permit holders, it has to be done correctly. The 
proposed regulations regarding the letter grades legitimizes DOHMH’s policy of allowing the 
illegal transfer of permits, which is the most critical of violations. I suggest that the permit 
owner or a salaried employee of the permit owner be present for the letter grade inspection. If 
neither is present, DOHMH should post a “Grade Pending” sign on the cart and give an exact 
date for re-inspection at which time the permit holder or salaried employee must be present. 
The “Grade Pending” sign should also include a notice to the general public to notify DOH 
through 311, if the cart is operating after the date of re-inspection which will be an automatic 
removal of the permit. The inspection should be at least two weeks from the initial visit to allow 



the permit owner time to enter the operators name on the official operator list for the 
permitted cart which would verify employment. Conduct the re-inspection if the operator is 
authorized to use the cart; if not, immediately remove the permit from the cart and have the 
permit operator go through judicial channels. The success of food vending weighs heavily on 
establishing a clientele. Which means that you have to be in the same location every day. The 
overwhelming majority of food carts are in the same location every day of operation. For that 
reason a GPS system may be unnecessary. 
 
 
 
#6 
Samantha O'Keefe 
Comment: 
Requiring vending units to be equipped with a location sharing device is dangerous for vendors 
in this current political climate. Food service workers are being detained and deported while 
doing their jobs even here in NY, and collecting information like this- that could be used in 
immigration matters, potentially puts immigrant families in harms way. In addition, adding 
regulations like this make vendors jobs much more difficult for very little benefit. Do not 
require units to be equipped with location sharing devices. 
 
 
 
#7 
Megan Quinn 
Comment: 
While I am not opposed to letter grades, I am very concerned about the proposal to place GPS 
tracking devices on all of the trucks and carts in the city. This seems like a gross invasion of 
privacy, and I am concerned about how the city plans to store and use the data from these 
tracking devices. NYC calls itself a 'sanctuary city' - would the GPS tracking devices not be 
antithetical to that notion? What regulatory measures will be put in place to ensure that the 
data is not misused? How can vendors be sure that their location data is not being stored, 
misused, or sold? Further, according to the proposed rule, the GPS devices would be owned 
and installed by the DOH. If the device malfunctions, the vendor would need to bring their truck 
or cart to the DOH in order to have it fixed. This will take away from potential earnings, as we 
all know that a vendor does not make money if they are not working! GPS tracking devices 
place a burden on mobile food vendors that owners of brick and mortar establishments do not 
share. Mobile food vendors are hardworking people, and their businesses provide a valuable 
contribution to our city. They're part of our culture and our appeal. Let's implement letter 
grades, but let's do it in a way that is respectful of mobile food vendors' privacy, and makes 
sense for their businesses.  
 
 
 
 



#8 
Mark F. 
Comment: 
While I feel that the grading system is a great way to improve food safety standards for mobile 
vendors, I am opposed to installing location tracking devices on these units for inspections. A 
lot of these vendors are immigrants trying to make a living and with the current climate in our 
nation it seems like a location tracking device can be used against them in some capacity. The 
grading system proposal seems fair but may need to be modified to account for different 
working conditions that mobile vendors have to deal with. The location tracking device 
proposal seems like it would become a huge issue and create much more controversy creating 
civil unrest and deterring others from contributing to this sector of the industry. 



From: Michele Birnbaum
To: Resolution Comments
Subject: re letter grades for food street vendors
Date: Friday, July 06, 2018 2:26:05 PM

Council Members:

Thank you for adding my comments to the record with reference to
the letter grading system as it applies to street cooking carts and food truck vendors who cook 
and sell food.

We heartily support this important and significant revision supporting the notion that anyone 
who sells food to the public be carefully inspected and supervised so as to insure the public's 
health and safety.

In addition to the important benefits in this bill, each food vendor cart or truck should be 
equipped with a tracking device that would allow monitors to
verify that that entity had returned to his/her commissary for inspection within every 24 hour 
period.  

At the moment, it rests with the commissary owner, who is not a government representative, to 
check attendance and notify authorities if the vendor is non-compliant.  With current 
technology, a more effective and efficient system could and should be implemented.

Hopefully, in the future, siting will be addressed, and these same tracking devices could be 
used to verify locations and issue tickets electronically, as warranted.

At the moment, there are no legal street spots for food trucks, and they are commonly parked in 
No Standing, No Parking, metered spots, and Ambulance and Access-A-Ride reserved areas.  
This issue must be addressed.

I urge you to support this current legislation.

Sincerely,

Michele Birnbaum
New Yorkers For Street Vending Reform

#9
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PREPARED COMMENTS TO THE NYC DEPARTMENT OF HEALTH AND MENTAL HYGIENE 
(DOHMH) HEARING HELD ON JULY 9, 2018 REGARDING PROPOSED RULES RELATIVE TO 

IMPLEMENTING A GPS AND LETTER-GRADING SYSTEM FOR ALL MOBILE FOOD VENDING UNITS 
 SUBMITTED BY DAN ROSSI 

In order for the letter grading for vending carts to be successful for all concerned parties, namely, 

the general public, DOHMH and the permit holders, it has to be done correctly.  The proposed 

regulations regarding the letter grades legitimizes DOHMH’s policy of allowing the illegal transfer 

of permits, which is the most critical of violations.  I suggest that the permit owner or a salaried 

employee of the permit owner be present for the letter grade inspection.  If neither is present, 

DOHMH should post a “Grade Pending” sign on the cart and give an exact date for re-inspection 

at which time the permit holder or salaried employee must be present.  The “Grade Pending” 

sign should also include a notice to the general public to notify DOH through 311, if the cart is 

operating after the date of re-inspection which will be an automatic removal of the permit.  The 

inspection should be at least two weeks from the initial visit to allow the permit owner time to 

enter the operators name on the official operator list for the permitted cart which would verify 

employment.  Conduct the re-inspection if the operator is authorized to use the cart; if not, 

immediately remove the permit from the cart and have the permit operator go through judicial 

channels.  The success of food vending weighs heavily on establishing a clientele.  Which means 

that you have to be in the same location every day. The overwhelming majority of food carts are 

in the same location every day of operation. For that reason a GPS system may be unnecessary. 
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PREPARED COMMENTS TO THE NYC DEPARTMENT OF HEALTH AND MENTAL HYGIENE (DOHMH) 
HEARING HELD ON JULY 9, 2018 REGARDING PROPOSED RULES RELATIVE TO IMPLEMENTING A 

GPS AND LETTER-GRADING SYSTEM FOR ALL MOBILE FOOD VENDING UNITS 
 SUBMITTED BY BARBARA MORRIS 

It is well known and documented that for years New York City, in particular, this agency, has allowed 
the illegitimate leasing of food cart permits that are mostly controlled by “operators” who have no 
legal connection to the permit holder.  While I fully support the intent of the City of New York to 
further promote high food safety standards, this proposed rule as written does not address the 
source of the problem and, in fact, fortifies the current black market.   

This regulation sneaks in a major concession to the black market operators who have monopolized 
the mobile food cart industry for years. Unlike restaurants, the law specifically states, “one permit, 
one owner” that cannot be leased or sold.  This new ruling merely continues to turn its blind eye to 
a black market it created through a shady permit issuance system, compounded by the leasing of 
permits and actually decreases the responsibility of a permit holder (“permitee”) by allowing the 
letter grade and GPS system to be placed squarely in the hands of “operators”, the majority of whom 
do not have any direct legal connection to the permit holder. 

Page 3 of the proposed regulations, states that the unit’s “operator”, not the permitee or salaried 
employee, may decide how a grade should be handled upon initial inspection. Further, Footnote1 
allows the permit holder to make an “arrangement” with DOHMH for the “operator” to represent 
him/her relative to re-inspection.  This directly contradicts every effort to eradicate the leasing of 
permits and further legitimizes the black market. DOHMH cannot allow permitees under any 
circumstances to “arrange” for any involvement by an “operator” who has no legal relationship to 
the permit holder relative to the sanitary conditions of his/her food operation which now under law 
involves letter grades and GPS systems.   

How is “operator” defined?    What is the legal connection between an operator and the permit 
holder? Is the operator a salaried employee? Unless the term, “operator” is clearly defined, no 
matter how many rules and regulations it requires, illegitimate operators who lease permits will find 
a way around it.  These regulations must be very clear and unambiguous that the actual permit 
holders or designated salaried employee(s) with a direct legal connection to the permit holder are 
held accountable to DOHMH for all inspections and not left in the hands of shadow “operators”; 
otherwise, no matter how many permits are revoked, the permit-leasing merry-go-round will 
continue – new permit -- new illegal lease – same unscrupulous shady black-market operators with 
no legal connection to the permit holder will be able to conduct business with DOHMH. In order for 
this law to work, the permitee or designated salaried employee(s) must be directly involved in all 
aspects of the inspection and letter grading process and not left in the hands of “operators” as is 
written in this proposed regulation.  If the permit holder isn’t directly involved in all aspects of 
running his/her own food cart operation, the entire purpose of this law to further regulate the food 
cart industry and promote high food safety standards will be a major concession to the black market.
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July 9, 2018 

Testimony of Robert Frommer 

Senior Attorney and Director, National Street Vending Initiative 

Institute for Justice 

My name is Robert Frommer, and I am a senior attorney at the Institute for Justice, a 

nationwide nonprofit, public-interest law firm that litigates to secure peoples’ constitutional 

rights.  IJ founded its National Street Vending Initiative to protect the rights of vendors to earn 

an honest living free from arbitrary restrictions.  As part of that Initiative, IJ has sued cities 

including Louisville, Kentucky (which repealed its anti-competitive vending rules in response to 

suit); San Antonio, Texas (same); and Baltimore, Maryland (which lost in court following trial).  

In November 2012, IJ brought suit against Chicago, Illinois to challenge, in part, that 

city’s mandate that all food trucks be equipped with and use GPS tracking devices.  That case is 

now before the Illinois Supreme Court.  With this in mind, the Institute writes today concerning 

Section 6-21 of the Department of Health and Mental Hygiene’s Proposed Rule, which would 

require that the Department of Health physically install and operate location sharing devices on 

all food carts in New York City. 

Simply put, Section 6-21 raises serious constitutional concerns.  As the first sentence of 

the Section states, “[t]he Department shall install a location sharing device on each mobile food 

vending unit associated with a permit to vend food.”  But as the United States Supreme Court 

held in United States v. Jones, 565 U.S. 400 (2012), the unconsented placement of a GPS 

tracking device on a vehicle constitutes a search under the Fourth Amendment.  See also People 

v. Weaver, 12 N.Y.3d 433 (2009) (holding that placement and monitoring of GPS device

qualifies as a “search” under Article I, Section 12).

Because the mandatory location sharing contemplated by Section 6-21 would constitute a 

warrantless search, it is per se unreasonable under the Fourth Amendment.  In order for the 

requirement not to be held unconstitutional, the Department would have to prove that it fits 

within one of “a few specifically established and well-delineated exceptions” to the warrant 

requirement.  City of Los Angeles v. Patel, 135 S. Ct. 2443, 2452 (2015) (internal quotations and 

citations omitted); United States v. Kiyuyung, 171 F.3d 78, 83 (2d Cir. 1999) (holding that “the 

burden of showing that the search fell within one of the exceptions to the warrant requirement is 

on the government”).   

This is an onerous task.  One exception to the warrant requirement concerns warrantless 

inspections of closely regulated businesses.  United States v. Biswell, 406 U.S. 311, 314 (1972). 

But for those warrantless searches to be deemed reasonable, they must satisfy three criteria:  

First, the regulatory scheme must serve a substantial government interest.  Second, warrantless 

inspections must be necessary to further that interest.  And third, the law must be an adequate 

substitute for a warrant.  New York v. Burger, 482 U.S. 691, 702 (1987). 
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Burger raises two causes for concern regarding Section 6-21’s location sharing 

requirement.  First, it appears that for the vast majority of carts, location tracking would be 

unnecessary.  Patel, 135 S. Ct. at 2456 (rejecting need for warrantless searches in closely 

regulated industry context when government objective could be met using other means).  

Language contained in the “Statement of Basis and Purpose of Proposed Rule” states that the 

“location sharing devices” are meant to help the Department locate mobile food units for 

inspection.  But, in that same section, the Department admits that, historically, it has been able to 

locate and inspect 80% of mobile food units through means other than GPS tracking.
1
  This

suggests that for four out of five food carts, location monitoring would serve no purpose other 

than to violate a vendor’s constitutional rights. 

Given this constitutional infirmity, a superior approach to mandating GPS tracking for 

every cart instead may be to require it only for those vendors whom the Department was unable 

to first locate using other, less-intrusive means.  See id.  Beyond being on firmer constitutional 

footing, this approach would also dramatically reduce program costs by mandating location 

sharing devices for only those carts which would keep the Department from achieving full 

compliance with its Mobile Food Vending Unit Grading Program.   

Second, Section 6-21 would potentially violate the third Burger criterion due to the broad 

range of circumstances under which a food unit’s location data would be accessed and disclosed. 

New York v. Burger requires that a warrantless inspection scheme both 1) advise the person 

being searched that the search has a properly defined scope, and 2) limit inspecting officers’ 

discretion.  482 U.S. at 703.  This is necessary because all searches must be “reasonably related 

in scope to the circumstances which justified the interference.”  Terry v. Ohio, 392 U.S. 1, 19-20 

(1968).  Indeed, as the New York Court of Appeals has held, a GPS search that exceeds its 

constitutionally defined scope is subject to total exclusion.  See Cunningham v. New York State 

Dep't of Labor, 21 N.Y.3d 515, 523 (2013). 

The Proposed Rule authorizes the disclosure of location data for purposes that exceed the 

Department’s claimed rationale.  The Statement of Basis and Purpose of Proposed Rule indicates 

that GPS tracking is meant to facilitate health inspections.  But the Rule’s text suggests a much 

broader application:  In addition to health inspections, Section 6-21 states that the Department 

shall share location information “for the purposes of enforcing the provisions of this Chapter, the 

Health Code, the Administrative Code or as otherwise required by law.”   

This broad level of access does not further the Department’s stated interest.  After all, if 

the City wishes to use GPS data to conduct field inspections, only sanitarians would need access, 

not anyone tasked with enforcing any provision of the Administrative Code.  The Institute would 

recommend that the Department revise subsection (e) so as to clarify that the location sharing 

data may be used only in furtherance of the Mobile Food Vending Unit Grading Program.   

In conclusion, public health is obviously an important matter of concern.  But so too is 

protecting the constitutional rights of New York City’s residents and vendors.  For the reasons 

identified above, the Institute for Justice recommends that the Department of Health revise the 

1
 In addition, a review of the Proposed Rule does not reveal if the Department has considered or evaluated whether 

other, less intrusive means of locating carts could suffice. 
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Proposed Rule so as to reduce both the number of vending units subject to the requirement and 

the permissible reasons for government officials to access location data.  Thank you, and the 

Institute stands ready to answer any questions the Department may have regarding this important 

subject. 

Sincerely, 

/s/ Robert Frommer 

Senior Attorney, Institute for Justice 

Director, National Street Vending Initiative 
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