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THE NEW YORK CITY NON-BID PURCHASE CONTRACT

BOOKS, PERIODICALS, NEWSPAPERS, SUBSCRIPTION SERVICES

DEPARTMENT OF CITYWIDE ADMINISTRATIVE SERVICES
DIVISION OF MUNICIPAL SUPPLY SERVICES
MUNICIPAL BUILDING, NEW YORK, N.Y. 10007

ARTICLE 1 - GENERATL DEFINITIONS

"Agency" is the particular department, board, bureau, office or other City subdivision
organizing and supervising procurement, i.e., solely the Department of Citywide
Administrative Services.

"Agency Chief Contracting Officer” means the position delegated authority by the
Agency head to organize and supervise the procurement activity of subordinate agency
staff in conjunction with the City Chief Procurement Officer, i.e., the Agency Chief
Contracting Officer of the Department of Citywide Administrative Services or a
delegated representative.

"Agency Head" is a term referring to heads of city, county, borough, or other office,
administration, department, division, bureau, board or commission, or a corporation,
institution, or agency of government, the expenses of which are paid in whole or in
part from the City treasury, i.e., the Agency Head of the Department of Citywide
Administrative Services or a designated representative.

"Blanket Order"” is a purchase order issued to a vendor by an agency with a "not to
exceed" amount and without specific quantities and delivery dates. This enables the
agency to make purchases at different times and in varying amounts from a
requirement contract by means of shipping instructions, the total expenditures not to
exceed the amount of the blanket order.

"City" is the City of New York.

"City Chief Procurement Officer” means the position delegated authority by the Mayor
to coordinate and oversee the procurement activity of mayoral agency staff, including
the Agency Chief Contracting Officers (ACCO) and any offices which have oversight
responsibility for the procurement of construction, computer and computer services.
"Commissioner” means the Commissioner of the Department of Citywide
Administrative Services of the City of New York or any Deputy or Assistant
Commissioner who has been delegated authority.

"Comptroller” means the Comptroller of the City.

"Contract”" includes the master agreement, these general definitions, the standard
instructions, the general conditions, the special conditions, the affirmations, and the
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schedule of quantities and prices, the drawings and specifications, the Budget
Director's Certificate when applicable, any special instructions, together with all
addenda, change orders or modifications, all provisions required by law to be inserted
in this contract whether actually inserted or not, the purchase order or notice of award,
performance and payment bonds when required, and notice to proceed with work,
when applicable.

"Department” means the Department of Citywide Administrative Services, City of
New York.

"Division" means the Division of Municipal Supply Services, Department of Citywide
Administrative Services.

"Goods" are the subject matter of this contract and include but are not limited to books,
periodicals, newspapers, supplies, articles, commodities, equipment, materials,
merchandise or wares, togéether with any labor, services or other work necessary for
performance of the Contract.

"Law" or "Laws" shall include but not be limited to the New York City Charter, the
New York City Administrative Code, a local law of the City of New York, and any
ordinance, rule or regulation having the force of law.

"Schedule" is the contract schedule of quantities, prices, specifications and descriptions
annexed hereto.

"Seller", “Supplier”, "Publisher," "Contractor," or "Vendor" is the person, firm or
corporation awarded this Contract and obligated to furnish and deliver the Goods to the
City in accordance with all the terms and conditions of the Contract.

ARTICLE 2 - REPRESENTATION AND WARRANTIES
Fair Practices

The Seller and each person signing on behalf of the Seller represents and warrants and
certifies, under penalty of perjury, that to the best of its knowledge and belief:

No Collusion. The prices in this contract have been arrived at independently without
collusion, consultation, communication or agreement, for the purpose of restricting
competition, as to any matter relating to such prices with any competitor;

Prices Not Disclosed. Unless otherwise required by law, the prices which have been
quoted in this Contract have not been knowingly disclosed by the Seller prior to the
proposed opening, directly or indirectly, to any competitor; and

No Attempt to Restrict Competition. No attempt has been made or will be made by
the Seller to induce any other person, partnership or corporation to submit or not to
submit a proposal for the purpose of restricting competition.
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The fact that the Contractor (a) has published price lists, rates, or tariffs covering items
being procured, (b) has informed prospective customers of proposed or pending
publication of new or revised price lists for such items, or (c) has sold the same items
to other customers at the same prices being bid, does not constitute, without more, a
disclosure within the meaning of the above.

No Interest By Citv Officer or Employee

Seller warrants and represents that no member of the Council, or other officer or
employee or person whose salary is payable in whole or in part from the City Treasury
is directly or indirectly interested in this Contract or in the Goods or in the
performance of this Contract, or in any portion of the profits thereof.

Not In Arrears Nor In Defauit To Citv

Seller warrants that it is not in arrears to the City of New York upon debt or contract or
taxes, and is not a defaulter, as surety or otherwise, upon an obligation to the City of
New York, and has not been declared not responsible, or disqualified, by any agency of
the City of New York or State of New York, nor is there any proceeding pending
relating to the responsibility or qualification of the Seller to receive public contracts.

Compliance with Section 6-109 of Administrative Code

The Seller, as an individual, or as a member, partner, director or officer, if the same be
a firm, partnership or corporation, executes this document expressly warranting and
representing that the Seller is not disqualified under the provisions of Section 6-109 of
the Administrative Code for the award of this Contract and that it and its
subcontractors engaged in the performance of the Contract: (i) will comply with the
provisions of Section 6-109 of the Administrative Code of the City of New York in
refation to minimum wages and (ii) have complied with the provisions of said Section
6-109 and said rules and regulations since their respective effective dates insofar as
applicable to the Seller and to its subcontractors.

In the event of breach or violation of any of the foregoing, the Seller may be subject to
damages, liquidated or otherwise, and cancellation of this Contract in whole or in part.

Non-Discrimination

The Seller, as an individual, or as a member, partner, director or office, ifthe samebea
firm, partnership or corporation, executes this document expressly warranting and
representing that it and its subcontractors engaged in the performance (i) will comply
with the provisions of Section 6-108 of the Administrative Code of the City of New
York and the nondiscrimination provisions of Section 220-e of the New York State
Labor Law; (ii) have complied with the provisions of the aforesaid laws since their
respective effective dates; and (iii) will post notices to be furnished by the City, setting
forth the requirements of the aforesaid laws in prominent and conspicuous places in
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each and every plant, factory, building and structure where employees engaged in the
performance of this Contract can readily view it, and will continue to keep such notices
posted until the supplies, materials and equipment, or work, labor and services
required to be furnished or rendered by the Seller have been finally accepted by the

City.
No Payr__nent'or Gift

The Seller, if an individual, or if a firm, partnership or corporation, by executing this
document as a member, partner, director or officer and on behalf of such firm,
partnership or corporation, represents and warrants that no payment, gift or thing of
value has been made, given or promised to obtain this or any other Contract between
the parties. The Contractor represents and warrants that no person or selling agency
has been employed or retained to solicit or secure this Agreement upon an agreement
or understanding for 2 commission, percentage, brokerage fee, contingent fee or any
other compensation. The Seller makes such representations and warranties to induce
the City to enter into this Contract and the City relies upon such representations and
warranties in the execution hereof. For breach or violation of such representations or
warranties, the Agency Chief Contracting Officer shall have the right to annul this
Contract without liability, entitling the City to recover all monies paid hereunder and
the Seller shall not make claims for, or be entitled to recover, any sum or sums due
under this Contract. This remedy, if effected, shall not constitute the sole remedy
afforded the City for the falsity or breach, nor shall it constitute a waiver of the City's
right to claim damages or refuse payment or to take any other action provided for by
law or pursuant to this Contract.

ARTICLE 3 - COVENANTS OF THE CONTRACTOR

Compliance with Laws

The Seller shall comply with all local, State and Federal laws, and rules and
regulations. This Contract is subject to applicable provisions of Federal, State, Local
Laws, and Executive Orders requiring affirmative action and equal employment
opportunity.

Period of Limitation

No action shall lie or be maintained against the City upon any claim arising out of this
Contract unless such action be commenced within one (1) year from acceptance of
final payment, termination of contract or accrual of cause of action, whichever is
earlier.

Communications

All communications addressed to the Seller and delivered at Seller's residence or place
of business as given in this Contract, or deposited so addressed in a postpaid wrapper
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in any post office regularly maintained by the Post Office Department, shall be
sufficient service thereof upon the Seller for the purposes of this Contract. The place
so designated may be changed only by a writing executed and acknowledged by the
Seller and delivered to the Agency Chief Contracting Officer. Personal service of
communications upon the Seller shall not be precluded or rendered inoperative by any
provision of this Contract.

Approvals and Certiﬁdations

3.4.1 Approvals. This Contract shall be neither binding nor effective unless:

(a) Approved by the Mayor pursuant to the provisions of Executive Order
No. 42, dated October 9, 1975, in the event the Executive Order
requires such approval;

(b) Certified by the Mayor (Mayor's Fiscal Committee created pursuant to
Executive Order No. 43, dated October 14, 1975) that performance
thereof will be in accordance with the City's financial plan, if required;

3.4.2 Approvals Not in Lieu of Other Requirements. The requirements of this
Section of the Contract shall be in addition to, and not in lieu of, any approval
or authorization otherwise required for this Contract to be effective and for the
expenditure of City Funds.

Conflict of Laws

All disputes which involve this Contract shall be governed by the laws of the
State of New York.

Choice of Law. Consent to Jurisdiction and Venue

3.6.1 Law of New York State. This Contract shall be deemed to be executed in the
City of New York, State of New York, regardless of the domicile of the Seller,
and shall be governed by and construed in accordance with the laws of the
State of New York.,

3.6.2 Venuein City. The parties agree that any and all claims asserted by or against
the City arising under this Contract or related thereto shall be heard and
determined either in the courts of the United States located in New York City
("Federal Courts") or in the courts of the State of New York ("New York State
Courts") located in the City and County of New York. To effect this
agreement and intent, the Seller agrees:

(a) If the City initiates any action against the Seller in Federal Court or in

New York State Court, service of process may be made on the Seller
either in person, wherever the Seller may be found, or by registered
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(b)

©

(d)

(e)

®

mail addressed to the Seller at its address as set forth in this Contract,
or to such other address as the Seller may provide to the City in writing
in accordance with this Contract.

A summons in any action arising out of this Contract may issue from
any Court of the State of New York having jurisdiction of the subject
matter and service of the summons and complaint against the Seller,
served as herein provided, shall be deemed personal service upon the
Seller within the State of New York if a copy of each is sent by
certified mail addressed to the Seller at the place stated in this Contract,
or if such address has been changed pursuant to Section 18, to such
changed address.

Within thirty (30) days after the date of mailing, a copy of the
summons and complaint shall be filed with the clerk of the Court in
which the action is pending, along with the mailing receipt issued by
the Post Office or the affidavit of any officer or employee of the City
showing that the summons and complaint were mailed as herein
provided. Service shall be complete ten (10) days after such papers are
filed.

With respect to any action between the City and the Seller in New York
State Court, the Seller hereby expressly waives and relinquishes any
rights it might otherwise have (i) to move to dismiss on grounds of
forum non conveniens; (ii) to remove to Federal Court; and (iii) to
move for a change of venue to a New York State Court outside New
York County.

With respect to any action between the City and the Seller in Federal
Court located in New York City, the Seller expressly waives and
relinquishes any right it might otherwise have to move to transfer the
action to a United States Court outside the City of New York.

If the Seller commences any action against the City in a court located
other than in the City and State of New York, upon request of the City,
the Seller shali either consent to a transfer of the action to a court of
competent jurisdiction located in the City and State of New York or, if
the court where the action is initially brought will not or cannot transfer
the action, the Seller shall consent to dismiss such action without
prejudice and may thereafter reinstitute the action in a court of
competent jurisdiction in New York City.

Unenforceable Provision. If any provision(s) of this Section is (are) held
unenforceable for any reason, each and all other provision(s) shall nevertheless
remain in full force and effect.
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No Claim Against Officers, Agents Or Emplovees

No claim whatsoever shall be made by the Seller against any officer, agent or
employee of the City for, or on account of, anything done or omitted in connection
with this contract.

Audit

This Contract is subject to audit by the Department and the Comptroller.

Assignments

No assignment of this Contract shall be valid without the written consent of the
Agency Chief Contracting Officer.

Sales and Excise Taxes

The City is exempt from the payment of sales and excise taxes.

ARTICLE 4 - SPECIAL CONDITIONS

Nondiscrimination

4.1.1

Executive Order No. 50 (1980). This Contract is subject to the requirements of
New York City Charter Chapter 56, §§ 1305 et seq. ("Chapter 56"), Executive
Order No. 50, (April 25, 1980) ("E.O. 50") and the Rules and Regulations
promulgated thereunder. No contract will be awarded uniess and until these
requirements have been complied with in their entirety. By signing this
Contract, the Seller agrees that it:

(a)

(b)

(©)

will not discriminate against any employee or applicant for
employment because of race, creed, color, national origin, sex, age,
disability, marital status, sexual orientation or citizenship status, with
respect to all employment decisions including, but not limited to
recruitment, hiring, upgrading, demotion, downgrading, transfer,
training, rates of pay or other forms of compensation, layoff,
termination, and all other terms and conditions of employment;

will not discriminate in the selection of subcontractors on the basis of
the owners', partners' or shareholders' race, color, creed, national origin,
sex, age, disability, marital status, sexual orientation or citizenship
status;

will state in all solicitations or advertisements for employees placed by

or on behalf of the Seller that all qualified applicants will receive
consideration for employment without regard to race, creed, color,
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(d)

(e)

®

(&

()

@)

national origin, sex, age, disability, marital status, sexual orientation or
citizenship status, or that it is an equal opportunity employer;

will send to each labor organization or representative of workers with
which it has a collective bargaining agreement or other contract or
memorandum of understanding, written notification of its equal
employment opportunity commitments under Chapter 56 and E.O. 50
and the rules and regulations promulgated thereunder; and

will furnish before the contract is awarded all information and reports,
including an Employment Report, which are required by Chapter 56,
E.O. 50, the rules and regulations promulgated thereunder, and orders
of the Director of the Division of Labor Services ("DLS"). Copies of
all required reports are available upon request from the contracting
agency; and

will permit DLS to have access to all relevant books, records and
accounts for the purposes of investigation to ascertain compliance with
such rules, regulations, and orders.

Seller understands that in the event of its noncompliance with the
nondiscrimination clauses of this Contract or with any of such rules,
regulations, or orders, such noncompliance shall constitute a material
breach of this Contract and noncompliance with Chapter 56, E.O. 50
and the rules and regulations promulgated thereunder. After a hearing
held pursuant to the rules of DLS, the Director may direct the
imposition by the contracting agency head of any or all of the following
sanctions:

(i) disapproval of the Seller;

(ii) suspension or termination of all or parts of this Contract
and/or of payments therefor;

(iii)  declaring the Seller in default; or

(iv)  in lieu of any of the foregoing sanctions, the Director
may impose an employment program.

The Director of DLS may recommend to the contracting agency head
that a seller who has repeatedly failed to comply with Chapter 56, E.O.
50 and the rules and regulations promulgated thereunder be declared
nonresponsible.

The Seller agrees to include the provisions of the foregoing paragraphs
in every subcontract or purchase order in excess of $100,000 to which
it becomes a party unless exempted by Chapter 56, E.O. 50 and the
rules and regulations promulgated thereunder, so that such provisions
will be binding upon each subcontractor or vendor. The Seller will
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take such action with respect to any subcontract or purchase order as
may be directed by the Director of the Division of Labor Services as a
means of enforcing such provisions including sanctions for
noncompliance.

The Seller further agrees that it will refrain from entering into any
contract or contract modification subject to Chapter 56, E.O. 50 and the
rules and regulations promulgated thereunder with a subcontractor who
is not in compliance with the requirements of Chapter 56 and E.O. 50
and the rules and regulations promulgated thereunder.

New York Labor Law Section 22(-€;

(2)

(b)

(@

(€)

In the hiring of employees for the performance of work under this
Contract or any subconfract hereunder, neither the Seller,
subcontractor, nor any person acting on behalf of the Seller or
subcontractor shall by reason of race, creed, color, disability, sex or
national origin discriminate against any citizen of the State of New
York who is qualified and available to perform the work to which the
employment relates;

Neither the Seller, subcontractor, nor any person acting on his behalf
shall in any manner discriminate against or intimidate any employee
hired for the performance of work under this Contract on account of
race, creed, color, disability, sex or national origin;

There may be deducted from the amount payable to the Seller by the
City under this Contract a penalty of fifty (50) dollars for each person
for each calendar day during which such person was discriminated
against or intimidated in violation of the provisions of this Contract;
and

This Contract may be cancelled or terminated by the City and all
monies due or to become due hereunder may be forfeited for a second
or any subsequent violation of the terms or conditions of this
subsection of this Contract.

The aforesaid provisions of this subsection covering every contract for
or on behalf of the State or a municipality for the manufacture, sale or
distribution of materials, equipment or supplies shall be limited to
operations performed within the territorial limits of the State of New
York.
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4.1.3 New York City Administrative Code Section 6-108:

(a) It shall be unlawful for any person engaged in the construction,
alteration or repair of buildings or engaged in the construction or repair
of streets or highways pursuant to a contract with the City or engaged
in the manufacture, sale or distribution of Goods pursuant to a contract
with the City to refuse to employ or to refuse to continue in any
employment any person on account of the race, color or creed of such
person.

(b) It shall be unlawful for any person or any servant, agent or employee of
any person described in subdivision (a) above to ask, indicate or
transmit, orally or in writing, directly or indirectly, the race, color,
creed or religious affiliation of any person employed or seeking
employment from such person, firm or corporation.

(c)  Disobedience of the foregoing provisions shall be deemed a violation
of a material provision of this Contract.

(d)  Any person, or employee, manager or owner of or officer of a firm or
corporation who shall violate any of the provisions of this subsection
shall, upon conviction thereof, be punished by a fine of not more than
one hundred ($100) dollars or by imprisonment for not more than thirty
{30) days, or both.

472 Labor Law Requirements

4.2.1 Section 6-109 of the Administrative Code of The City of New York.
(a) Section 6-109(a).

()] Except for those employees whose minimum wage is required
to be fixed by Section 220 of the Labor Law of the State of
New York, all persons employed by the Seller and any
subcontractor in the manufacture or furnishing of supplies,
materials or equipment, or the furnishing of work, labor or
services used in the performance of this Contract will be paid,
without subsequent deduction or rebate unless expressly
authorized by law, not less than the sum mandated by law.

(ii))  No part of the work, labor or services will be performed or
rendered by the Seller in any plants, factories, buildings or
surroundings or under working conditions which are unsanitary
or hazardous or dangerous to the health and safety of
employees engaged in the performance of this Contract.
Compliance with the safety, sanitary and factory inspection
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(b)

(111)

laws of the state in which the work is to be performed shall be
prima facie evidence of compliance with this paragraph.

For any breach or violation of any of the representations and
stipulations required in any Contract under the provisions of
this subsection, the party responsible therefor shall be liable to
the City for liquidated damages, which may be withheld from
any amounts due on any such Contracts or may be recovered in
suits brought by the Corporation Counsel in the name of the
City, in addition to damages for any other breach of such
Contract, a sum equal to the amount of any underpayment of
wages due to any employee engaged in the performance of such
Contract. In addition, the Division of Municipal Supply
Services or any other agency entering into such Contract shall
have the right to cancel the Contract for any violation of this
subsection and enter into other contracts for the completion of
the original Contract, charging any additional cost to the
original Seller. All sums withheld or recovered as deductions,
rebates, refunds, or underpayments of wages in violation of the
provisions of this subsection shall be held in a special deposit
account and shall be paid without interest, on order of the
Executive Director for Economic Development, directly to the
employees who have been paid less than minimum rates of pay

~ as set forth in such Contracts and on whose account such sums

were withheld or recovered, provided that no claims by
employees for such payments shall be entertained unless made
within one year from the date of actual notice to the Seller of
the withholding or recovery of such sums by the City.

Section 6-109(b).

The provisions of subdivision (a) of section 6-109 shall not apply to
contracts for the furnishing or purchase of agricultural or farm products
processed for first sale by the original producers; nor shall subdivision
(a) of section 6-109 apply to any work performed on any contract
outside of the United States or its territories.

Worker's Compensation Laws

If this Contract be of such a character that the employees engaged thereon are
required to be insured by the provisions of the New York Worker's
Compensation Law, and acts amendatory thereto, the same shall be void and of
no effect unless the Seller shall secure compensation for the benefit of, and
keep insured during the life of this Contract such employees in compliance
with the provisions of said law.
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4.3

Investigations

4.3.1 The parties to this Contract agree to cooperate fully and faithfully with any
investigation, audit or inquiry conducted by a State of New York (State) or
City of New York (City) governmental agency or authority that is empowered
directly or by designation to compel the attendance of witnesses and to
examine witnesses under oath, or conducted by the Inspector General of a
governmental agency that is a party in interest to the transaction, submitted bid,
submitted proposal, contract, lease, permit, or license that is the subject of the
investigation, audit or inquiry.

432 (a)
®
433 (a)
(b)

If any person who has been advised that his or her statement, and any
information from such statement, will not be used against him or herin
any subsequent criminal proceeding refuses to testify before a grand
jury or other governmental agency or authority empowered directly or
by designation to compel the attendance of witnesses and to examine
witnesses under oath concerning the award of or performance under
any transaction, agreement, lease, permit, contract, or license entered
into with the City, the State, or any political subdivision or public
authority thereof, or the Port Authority of New York and New Jersey,
or any local development corporation within the City, or any public
benefit corporation organized under the laws of the State of New York,
or;

If any person refuses to testify for a reason other than the assertion of
his or her privilege against self incrimination in an investigation, audit
or inquiry conducted by a City or State governmental agency or
authority empowered directly or by designation to compel the
attendance of witnesses and to take testimony under oath, or by the
Inspector General of the governmental agency that is a party in interest
in, and is seeking testimony conceming the award of, or performance
under, any transaction, agreement, lease, permit, contract, or license
entered into with the City, the State, or any political subdivision thereof
or any local development corporation within the City, then;

The Agency Chief Contracting Officer or Agency Head whose agency
is a party in interest to the transaction, submitted bid, submitted
proposal, contract, lease, permit, or license shall convene a hearing,
upon not less than five (5) days written notice to the parties involved to
determine if any penalties should attach for the failure of a person to
testify.

If any non-governmental party to the hearing requests an adjournment,
the Agency Chief Contracting Officer or Agency Head who convened
the hearing may, upon granting the adjournment, suspend any contract,
lease, permit, or license pending the final determination pursuant to

-12 - NYC/BKS/MARCH/2008/275L



4.3.5 below without the City incurring any penalty or damages for
delay or otherwise.

4.3.4 The penalties which may attach after a final determination by the Agency Chief
Contracting Officer or Agency Head may include but shall not exceed:

4.3.5

(a)

(b)

The disqualification for a period not to exceed five (5) years from the
date of an adverse determination for any person, or any entity of which
such person was a member at the time the testimony was sought, from
submitting bids for, or transacting business with, or entering into or
obtaining any contract, lease, permit or license with or from the City;
and/or

The cancellation or termination of any and all such existing City
contracts, leases, permits or licenses that the refusal to testify concerns
and that have not been assigned as permitted under this agreement, nor
the proceeds of which pledged, to an unaffiliated and unrelated
institutional lender for fair value prior to the issuance of the notice
scheduling the hearing, without the City incurring any penalty or
damages on account of such cancellation or termination; monies
lawfully due for goods delivered, work done, rentals, or fees accrued
prior to the cancellation or termination shall be paid by the City.

The Agency Chief Contracting Officer or Agency Head shall consider and
address in reaching his or her determination and in assessing an appropriate
penalty the factors in paragraphs 4.3.5(a) and 4.3.5(b) below. He or she may
also consider, if relevant and appropriate, the criteria established in paragraphs
4.3.5(c) and 4.3.5(d) below in addition to any other information which may be
relevant and appropriate:

(a)

(b)

©

The party's good faith endeavors or lack thereof to cooperate fully and
faithfully with any governmental investigation or audit, including but
not limited to the discipline, discharge, or disassociation of any person
failing to testify, the production of accurate and complete books and
records, and the forthcoming testimony of all other members, agents,
assignees or fiduciaries whose testimony is sought.

The relationship of the person who refused to testify to any entity that
is a party to the hearing, including, but not limited to, whether the
person whose testimony is sought has an ownership interest in the
entity and/or the degree of authority and responsibility the person has
within the entity.

The nexus of the testimony sought to the subject entity and its
contracts, leases, permits or licenses with the City.
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(d)  The effect a penalty may have on an unaffiliated and unrelated party or
entity that has a significant interest in an entity subject to penalties
under 4.3.4 above, provided that the party or entity has given actual
notice to the Agency Chief Contracting Officer or Agency Head upon
the acquisition of the interest, or at the hearing called for in 4.3.3(a)
above gives notice and proves that such interest was previously
acquired. Under either circumstance the party or entity must present
evidence at the hearing demonstrating the potential adverse impact a
penalty will have on such person or entity.

4.3.6 Definitions for purposes of this section shall include the following:

(a) The term "license” or "permit” as used herein shall be defined as a
license, permit, franchise or concession not granted as a matter of right.

(b)  Theterm "person" as used herein shall be defined as any natural person
doing business alone or associated with another person or entity as a
partner, director, officer, principal or employee.

(c) The term "entity" as used herein shall be defined as any firm,
partnership, corporation, association, or person that receives monies,
benefits, licenses, leases, or permits from or through the City or
otherwise transacts business with the City.

(d) The term "member" as used herein shall be defined as any person
associated with another person or entity as a partner, director, officer,
principal or employee,

4.3.7 In addition to and notwithstanding any other provision of this Contract the
Agency Chief Contracting Officer or Agency Head may in his or her sole
discretion terminate this Contract upon not less than three (3) days written
notice in the event contractor fails to promptly report in writing to the
Commissioner of Investigation of the City of New York any solicitation of
money, goods, requests for future employment or other benefit or thing of
value, by or on behalf of any employee of the City or other person, firm,
corporation or entity for any purpose which may be related to the procurement
or obtaining of this Contract by the contractor, or affecting the performance of
this Contract.

Toxic Substances - Material Safety Data Sheets

Under the New York State Labor Law, Article 28 (the Right to Know Law), Section
876, any manufacturer, importer, producer or formulator of any substance sold for any
use within the state must provide, upon request, specific information on the health
hazards and proper handling of such substances. The City of New York, in order to
meet its responsibilities under the Law as an employer, requires that Seller and its
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4.5

manufacturers and suppliers submit such information in the form of a Material Safety
Data Sheet for any toxic substance or product containing a toxic substance to be
supplied to the City. Any questions regarding the toxicity of a substance or the
requirements of a Material Data Sheet should be addressed to the New York State
Bureau of Toxic Assessment.

Participation in an International Bovcott

4.5.1 The Seller agrees that neither the Seller nor any affiliate is participating or shall
participate in an international boycott in violation of the provisions of the
Export Administration Act of 1979, as amended, or the regulations of the
United States Department of Commerce promulgated thereunder.

4.5.2 Upon the final determination by the Commerce Department or any other
agency of the United States as to, or conviction of the Seller or an affiliated
company thereof, participation in an international boycott in violation of the
provisions of the Export Administration Act of 1979, as amended, or the
regulations promulgated thereunder, the Comptroller may, at his/her option,
render forfeit and void this Contract.

4.5.3 The Seller shall comply in all respects, with the provisions of Section 6-114 of
the Administrative Code of the City of New York and the rules and regulations
issued by the Comptroller thereunder.

4.6 Resolution of Disputes

4.6.1

Except as provided in 4.6.1(a) and 4.6.1(b) below, all disputes between the City and
the vendor that arise under, or by virtue of, this contract shall be finally resolved in
accordance with the provisions of this section and Section 4-09 of the Rules of the
Procurement Policy Board (“PPB Rules™). This procedure shall be the exclusive
means of resolving any such disputes.

(a)  This section shall not apply to disputes concerning matters dealt with in other
sections of the PPB Rules or to disputes involving patents, copyrights,
trademarks, or trade secrets (as interpreted by the courts of New York State)
relating to proprietary rights in computer software.

(b}  For construction and construction-related services this section shall apply only
to disputes about the scope of work delineated by the contract, the
interpretation of contract documents, the amount to be paid for extra work or
disputed work performed in connection with the contract, the conformity of the
vendor’s work to the contract, and the acceptability and quality of the vendor’s
work; such disputes arise when the Engineer, Resident Engineer, Engineering
Audit Officer, or other designee of the Commissioner makes a determination
with which the vendor disagrees.
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4.6.2

4.6.3

4.6.4

All determinations required by this section shall be clearly stated, with a reasoned
explanation for the determination based on the information and evidence presented to
the party making the determination. Failure to make such determination within the
time required by this section shall be deemed a non-determination without prejudice
that will allow application to the next level.

During such time as any dispute is being presented, heard, and considered pursuant to
this section, the contract terms shall remain in full force and effect and the vendor shall
continue to perform work in accordance with the contract and as directed by the
Agency Chief Contracting Officer (“ACCO”) or Engineer, Resident Engineer,
Engineering Audit Officer, or other designee of the Commissioner. Failure of the
vendor to continue the work as directed shall constitute a waiver by the vendor of any
and all claims being presented pursuant to this section and a material breach of
contract,

Presentation of Dispute to Agency Head.

(a) Notice of Dispute and Agency Response. The vendor shall present its dispute
in writing (“Notice of Dispute”) to the Agency Head within the time specified
herein, or, if no time is specified, within thirty (30) days of receiving written
notice of the determination or action that is the subject of the dispute. This
notice requirement shall not be read to replace any other notice requirements
contained in the contract. The Notice of Dispute shall include all the facts,
evidence, documents, or other basis upon which the vendor relies in support of
its position, as well as a detailed computation demonstrating how any amount
of money claimed by the vendor in the dispute was arrived at. Within thirty
(30) days after receipt of the complete Notice of Dispute, the ACCO or, in the
case of construction or construction-related services, the Engineer, Resident
Engineer, Engineering Audit Officer, or other designee of the Commissioner,
shall submit to the Agency Head all materials he or she deems pertinent to the
dispute. Following initial submissions to the Agency Head, either party may
demand of the other the production of any document or other material the
demanding party believes may be relevant to the dispute. The requested party
shall produce all relevant materials that are not otherwise protected by a legal
privilege recognized by the courts of New York State. Any question of
relevancy shall be determined by the Agency Head whose decision shall be
final. Willful failure of the vendor to produce any requested material whose
relevancy the vendor has not disputed, or whose relevancy has been
affirmatively determined, shall constitute a waiver by the vendor of its claim.

(b) Agency Head Inquiry. The Agency Head shall examine the material and may,
in his or her discretion, convene an informal conference with the vendor and
the ACCO and, in the case of construction or construction-related services, the
Engineer, Resident Engineer, Engineering Audit Officer, or other designee of
the Commissioner, to resolve the issue by mutual consent prior to reaching a
determination. The Agency Head may seek such technical or other expertise as
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4.6.5

(c)

(d

he or she shall deem appropriate, including the use of neutral mediators, and
requitre any such additional material from either or both parties as he or she
deems fit. The Agency Head’s ability to render, and the effect of, a decision
hereunder shall not be impaired by any negotiations in connection with the
dispute presented, whether or not the Agency Head participated therein. The
Agency Head may or, at the request of any party to the dispute, shall compel
the participation of any other vendor with a contract related to the work of this
contract and that vendor shall be bound by the decision of the Agency Head.
Any vendor thus brought into the dispute resolution proceeding shall have the
same rights and obligations under this section as the vendor initiating the
dispute.

Agency Head Determination. Within thirty (30) days after the receipt of all
materials and information, or such longer time as may be agreed to by the
parties, the Agency Head shall make his or her determination and shall deliver
or send a copy of such determination to the vendor and ACCO and, in the case
of comstruction or construction-related services, the Engineer, Resident
Engineer, Engineering Audit Officer, or other designee of the Commissioner,
together with a statement concerning how the decision may be appealed.

Finality of Agency Head Decision. The Agency Head’s decision shall be final
and binding on all parties, unless presented to the Contract Dispute Resolution
Board (“CDRB”) pursuant to this section. The City may not take a petition to
the CDRB. However, should the vendor take such a petition, the City may
seek, and the CDRB may render, a determination less favorable to the vendor
and more favorable to the City than the decision of the Agency Head.

Presentation of Dispute to the Comptroller. Before any dispute may be brought by the
vendor to the CDRB, the vendor must first present its claim to the Comptroller for his
or her review, investigation, and possible adjustment.

(2)

(b)

Time, Form, and Content of Notice. Within thirty (30) days of receipt of a
decision by the Agency Head, the vendor shall submit to the Comptroller and
to the Agency Head a Notice of Claim regarding its dispute with the agency.
The Notice of Claim shall consist of (i) a brief statement of the substance of
the dispute, the amount of money, if any, claimed and the reason(s) the vendor
contends the dispute was wrongly decided by the Agency Head; (ii) a copy of
the decision of the Agency Head, and (iii) a copy of all materials submitted by
the vendor to the agency, including the Notice of Dispute. The vendor may not
present to the Comptroller any material not presented to the Agency Head,
except at the request of the Comptroller.

Agency Response. Within thirty (30) days of receipt of the Notice of Claim,

the agency shall make available to the Comptroller a copy of all material
submitted by the agency to the Agency Head in connection with the dispute.
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(d)

The agency may not present to the Comptroller any material not presented to
the Agency Head, except at the request of the Comptroller.

Comptroller Investigation. The Comptroller may investigate the claim in
dispute and, in the course of such investigation, may exercise all powers
provided in sections 7-201 and 7-203 of the New York City Administrative
Code. In addition, the Comptroller may demand of either party, and such party
shall provide, whatever additional material the Comptroller deems pertinent to
the claim, including original business records of the vendor. Willful failure of
the vendor to produce within fifteen (15) days any material requested by the
Comptroller shall constitute a waiver by the vendor of its claim. The
Comptroller may also schedule an informal conference to be attended by the
supplier, agency representatives, and any other personnel desired by the
Comptroller.

Opportunity of Comptroller to Compromise or Adjust Claim. The Comptroller
shall have forty-five (45) days from his or her receipt of all materials referred
to in 4.6.5(c) to investigate the disputed claim. The period for investigation
and compromise may be further extended by agreement between the vendor
and the Comptroller, to a maximum of ninety (90) days from the Comptroller’s
receipt of all the materials. The vendor may not present its petition to the
CDRB until the period for investigation and compromise delineated in this
paragraph has expired. In compromising or adjusting any claim hereunder, the
Comptroller may not revise or disregard the terms of the contract between the
parties.

4.6.6 Contract Dispute Resolution Board. There shall be a Contract Dispute Resolution
Board composed of:

(2)

(b)

(c)

the chief administrative law judge of the Office of Administrative Trials and
Hearings (“OATH”) or his/her designated OATH administrative law judge,
who shall act as chairperson, and may adopt operational procedures and issue
such orders consistent with this section as may be necessary in the execution of
the CDRB’s functions, including, but not limited to, granting extensions of
time to present or respond to submissions;

the City Chief Procurement Officer (“CCPO”) or his/her designee; any
designee shall have the requisite background to consider and resolve the merits
of the dispute and shall not have participated personally and substantially in the
particular matter that is the subject of the dispute or report to anyone who so
participated , and

a person with appropriate expertise who is not an employee of the City. This
person shall be selected by the presiding administrative law judge from a
prequalified panel of individuals, established and administered by OATH, with
appropriate background to act as decision-makers in a dispute. Such
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individuals may not have a contract or dispute with the City or be an officer or
employee of any company or organization that does, or regularly represent
persons, companies, or organizations having disputes with the City.

4.6.7 Petition to CDRB. In the event the claim has not been settled or adjusted by the
Comptrolier within the period provided in this section, the vendor, within thirty (30)
days thereafter, may petition the CDRB to review the Agency Head determination.

(2)

(b)

(©)

Form and Content of Petition by Vendor. The vendor shall present its dispute
to the CDRB in the form of a Petition, which shall include (i) a brief statement
of the substance of the dispute, the amount of money, if any, claimed, and the
reason(s) the vendor contends that the dispute was wrongly decided by the
Agency Head; (ii) a copy of the decision of the Agency Head; (iii) copies of all
materials submitted by the vendor to the agency; (iv) a copy of the decision of
the Comptroller, if any, and (v) copies of all correspondence with, and material
submitted by the vendor to, the Comptroller’s Office. The vendor shall
concurrently submit four complete sets of the Petition: one to the Corporation
Counsel (Attn: Commercial and Real Estate Litigation Division), and three to
the CDRB at OATH’s offices, with proof of service on the Corporation
Counsel. In addition, the vendor shall submit a copy of the statement of the
substance of the dispute, cited in (i) above, to both the Agency Head and the
Comptroller.

Agency Response. Within thirty (30) days of receipt of the Petition by the
Corporation Counsel, the agency shall respond to the statement of the vendor
and make available to the CDRB all material it submitted to the Agency Head
and Comptroller. Three complete copies of the agency response shall be
submitted to the CDRB at OATH’s offices and one to the vendor. Extensions
of time for submittal of the agency response shall be given as necessary upona
showing of good cause or, upon the consent of the parties, for an initial period
of up to thirty (30) days.

Further Proceedings. The Board shall permit the vendor to present its case by
submission of memoranda, briefs, and oral argument. The Board shall also
permit the agency to present its case in response to the vendor by submission of
memoranda, briefs, and oral argument. If requested by the Corporation
Counsel, the Comptroller shall provide reasonable assistance in the preparation
of the agency’s case. Neither the vendor nor the agency may support its case
with any documentation or other material that was not considered by the
Comptroller, unless requested by the CDRB. The CDRB, in its discretion, may
seek such technical or other expert advice as it shall deem appropriate and may
seek, on it own or upon application of a party, any such additional material
from any party as it deems fit. The CDRB, in its discretion, may combine more
than one dispute between the parties for concurrent resolution.
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(d)

(e)

®

CDRB Determination. Within forty-five (45) days of the conclusion of all
submissions and oral arguments, the CDRB shall render a decision resolving
the dispute. In an unusually complex case, the CDRB may render its decision
in a longer period of time, not to exceed ninety (90) days, and shall so advise
the parties at the commencement of this period. The CDRB’s decision must be
consistent with the terms of the contract. Decisions of the CDRB shall only
resolve matters before the CDRB and shall not have precedential effect with
respect to matters not before the CDRB.

Notification of CDRB Decision. The CDRB shall send a copy of its decision
to the vendor, the ACCO, the Corporation Counsel, the Comptroller, the
CCPO, the Office of Construction, the PPB, and, in the case of construction or
construction-related services, the Engineer, Resident Engineer, Engineering
Audit Officer, or other designee of the Commissioner. A decision in favor of
the vendor shall be subject to the prompt payment provisions of the PPB Rules.
The Required Payment Date shall be thirty (30) days after the date the parties
are formally notified of the CDRB’s decision.

Finality of CDRB Decision. The CDRB’s decision shall be final and binding
on all parties. Any party may seck review of the CDRB’s decision solelyin the
form of a challenge, filed within four months of the date of the CDRB’s
decision, in a court of competent jurisdiction of the State of New York, County
of New York pursuant to Article 78 of the Civil Practice Law and Rules. Such
review by the court shall be limited to the question of whether or not the
CDRB’s decision was made in violation of lawful procedure, was affected by
an error of law, or was arbitrary and capricious or an abuse of discretion. No
evidence or information shall be introduced or relied upon in such proceeding
that was not presented to the CDRB in accordance with Section 4-09 of the
PPB Rules.

4.6.8 Any termination, cancellation, or alleged breach of the contract prior to or during the

4.7

pendency of any proceedings pursuant to this section shall not affect or impair the

ability of the Agency Head or CDRB to make a binding and final decision pursuant to
this section.

YENDEX Questionnaires

Pursuant to Administrative Code §6-116.2, VENDEX questionnaires must be completed by all
persons or entities doing business with the City of New York on contracts or subcontracts of
$10,000 or more that will be awarded to a sole source and/or whose aggregate business with
the City in the preceding twelve (12) months totals $100,000 or more, before an award of
contract may be made. VENDEX questionnaires consist of Business Entity and Principal
Questionnaires. Any questions concerning this requirement must be submitted to the Agency
Chief Contracting Officer or the contact person for this contract.
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4.8 Non-Bidders MacBride Principles Provisions

Article L.

MacBride Principles

Part A

In accordance with section 6-115.1 of the Administrative Code of the City of New
Y ork, the contractor stipulates that such contractor and any individual or legal entity in which
the contractor holds a ten percent or greater ownership interest and any individual or legal
entity that holds a ten percent or greater ownership interest in the contractor either (a) have no
business operations in Northern Ireland, or (b) shall take lawful steps in good faith to conduct
any business operations they have in Northern Ireland in accordance with the MacBride
Principles, and shall permit independent monitoring of their compliance with such principles.

Part B

For purposes of this section, the following terms shall have the following meanings:

1. "MacBride Principles" shall mean those principles relating to
nondiscrimination in employment and freedom of workplace opportunity which require
employers doing business in Northern Ireland to:

M

@)

)

4

&)

(6

)

increase the representation of individuals from underrepresented
religious groups in the work force, including managenal, supervisory,
administrative, clerical and technical jobs;

take steps to promote adequate security for the protection of
employees from underrepresented religious groups both at the
workplace and while traveling to and from work;

ban provocative religious or political emblems from the workplace;

publicly advertise all job openings and make special recruitment
efforts to attract applicants from underrepresented religious groups;

establish layoff, recall and termination procedures which do not in
practice favor a particular religious group;

abolish all job reservations, apprenticeship restrictions and different
employment criteria which discriminate on the basis of religion;

develop training programs that will prepare substantial numbers of
current employees from underrepresented religious groups for skilled
jobs, including the expansion of existing programs and the creation of
new programs to train, upgrade and improve the skills of workers
from underrepresented religious groups;
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(8)  establish procedures to assess, identify and actively recruit employees
from underrepresented religious groups with potential for further
advancement; and

(9)  appoint a senior management staff member to oversee affirmative
action efforts and develop a timetable to ensure their full
implementation.

Article Il Enforcement of Article L

The contractor agrees that the covenants and representations in Article I above are
material conditions to this contract. In the event the contracting entity receives information
that the contractor who made the stipulation required by this section is in violation thereof,
the contracting entity shall review such information and give the contractor an opportunity to
respond. Ifthe contracting entity finds that a violation has occurred, the entity shall have the
right to declare the contractor in default and/or terminate this contract for cause and procure
the supplies, services or work from another source in any manner the entity deems proper. In
the event of such termination, the contractor shall pay to the entity, or the entity in its sole
discretion may withhold from any amounts otherwise payable to the contractor, the
difference between the contract price for the uncompleted portion of this contract and the
cost to the contracting entity of completing performance of this contract either itself or by
engaging another contractor or contractors. In the case of a requirements contract, the
contractor shall be liable for such difference in price for the entire amount of supplies
required by the contracting entity for the uncompleted terms of its contract. In the case of a
construction contract, the contracting entity shall also have the right to hold the contractor in
partial or total default in accordance with the default provisions of this contract, and/or may
seek debarment or suspension of the contractor. The rights and remedies of the entity
hereunder shall be in addition to, and not in lieu of, any rights and remedies the entity has
pursuant to this contract or by operation of law.

ARTICLE 5 - MISCELLANEOUS PROVISIONS

5.1 Varable Quantities and Delivery Points

The quantities and delivery points set forth in the Master Agreement or in the Schedule
will be subject to one of the following variations which will be indicated in the
Contract:

5.1.1 Type"A" Contract. The Agency Chief Contracting Officer during the term of
this Contract may increase or decrease the quantity of any item or class;
however, any contract increases which cumulatively exceed the greater of ten
percent (10%) of the total cost of this contract or $100,000 must be approved
in writing by the City Chief Procurement Officer. Delivery points are limited
to those indicated in the Bid Book unless modified by mutual agreement of the
parties.
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5.2

5.3

5.4

5.1.2 Type "B" Contract. The Agency Chief Contracting Officer reserves the right,
during the term of this Contract, to order such quantities for such delivery
points and under such conditions as may be indicated in the Master Agreement
or in the Schedule.

5.1.3 Type "C" Contract. (Requirement Contract). A requirement contract is a
contract for an indefinite amount of goods, services or construction to be
furnished at specified times, or as ordered, that establishes unit prices, usually
of a fixed price type. Generally, an approximate quantity or the best
information available as to quantity is stated in the solicitation. The contract
may provide a minimum quantity the City is obligated to order and may also
provide for a maximum quantity provision that limits the City's obligation to
order. The Agency Chief Contracting Officer may, with the consent of Seller,
extend the term of this Contract up to an additional 120 days.

Registration of Contracts

5.2.1 Office of Comptroller. With the exception of a requirement contract, this
Contract shall not be binding or of any force unless it has been registered on
the books of the Office of the Comptroller, indicating that there remains
unexpended and unapplied a balance of the appropriation or fund applicable
hereto sufficient to pay the estimated expense of performing this Contract.

5.2.2 Requrement Confract. All requirement contracts shall be filed with the
Comptroller.

Fund Availability

All contracts awarded by the Agency Chief Contracting Officer shall be executory only
to the extent of funds available to each Agency for the purchase of the Goods.

Proprietary Information/Trade Secrets

The Seller shall identify those portions of its bid that it deems to be confidential,
proprietary information or trade secrets, and provide justification why such materials
shall not be disclosed by the City. all materials the Seller desires to remain
confidential shall be clearly indicated by stamping the pages on which such
information appears, at the top and bottom thereof with the word "Confidential.” Such
materials stamped "Confidential" must be easily separable from the non-confidential
sections of the bid.

All such materials so indicated shall be reviewed by the agency and any decision not to
honor a request for confidentiality shall be communicated in writing to the Seller. For
those bids which are unsuccessful, all such confidential materials shall be returned to
the Seller. Prices, makes and model or catalog numbers of the items offered,
deliveries, and terms of payment shall be publicly available regardless of any
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5.5

5.6

designation of confidentiality made by the Seller.

Prompt Pavment

The Prompt Payment provisions set forth in the Procurement Policy Board Rules in
effect at the time of this solicitation will be applicable to payment made under this
contract. The provisions require the payment to contractors of interest on payments
made after the required payment date except as set forth in the Rules.

The contractor must submit a proper invoice to receive payment, except where the
contract provides that the contractor will be paid at predetermined intervals without
having to submit an invoice for each scheduled payment.

Determinations of interest due will be made in accordance with the provisions of the
Procurement Policy Board Rules and General Municipal Law §3-a.

Pursuant to the Prompt Payment provisions of the Procurement Policy Board Rules,
the Division may designate this contract and the items specified herein as subject to a
longer acceptance period to afford a practicable opportunity for testing, installation and
inspection. For purposes of vendor payment in such case, the actual date of acceptance
by the Division's Bureau of Quality Assurance shall substitute for the Invoice
Received/Acceptance Date (IRA Date).

Electronic Funds Transfer

In accordance with Section 6-107.1 of the New York City Administrative Code, the
Contractor agrees to accept payments under this Agreement from the City by
electronic funds transfer. An electronic funds transfer is any transfer of funds, other
than a transaction originated by check, draft or similar paper instrument, which is
initiated through an electronic terminal, telephonic instrument or computer or
magnetic tape so as to order, instruct or authorize a financial institution to debit or
credit an account, Prior to the first payment made under this Agreement, Contractor
shall designate one financial institution or other authorized payment agent and shall
complete the attached “EFT Vendor Payment Enrollment Form” in order to provide
the Commissioner of Finance with information necessary for Contractor to receive
electronic funds transfer payments through the designated financial institution or
authorized payment agent. The crediting of the amount of a payment to the
appropriate account on the books of a financial institution or other authorized
payment agent designated by the Contractor shall constitute full satisfaction by the
City for the amount of the payment under this agreement. The account information
supplied by the Contractor to facilitate the electronic funds transfer shall remain
confidential to the fullest extent provided by law.

The EFT Vendor Payment Enroliment Form is available for download at:
https://www.nyc.gov/html/dof/html/contact/contact app emailach.shtml

-24 - NYC/BKS/MARCH/2008/275L



