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From: abe teper <abe@aitcredit.com>

Sent: Wednesday, November 30, 2022 11:26 AM

To: Rulecomments

Subject: [EXTERNAL] Comments on Proposed Amendments Relating to Debt Collectors
Importance: High

Some people who received this message don't often get email from abe@aitcredit.com. Learn why this is important
CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe. Forward suspect email to phish@oti.nyc.gov as an attachment (Click
the More button, then forward as attachment).

My name is Abe Teper the owner from A.L.T. Credit Services Inc. I am reaching out to you today
regarding the Department of Consumer and Worker Protection’s proposed amendments to its rules
relating to debt collectors.

A.LT. Credit Services Inc. is located in Inwood, New York. We have 3 employees. We handle
consumer but mostly commercial debt which helps other companies and their cash flow assisting in the
New York economy, trying to survive very difficult economic times. Balancing a business absorbing
and implementing new rules which feels like its almost monthly changes. We are coming out of coved in
addition to the massive inflation which has been from what I have experienced in 31 years in one of the
more difficult economic times which may only get worse. Keeping a business productive, profitable and
in check takes enormous time and resources which most small business do not have an abundance of.
Consideration and understanding in new rule making is greatly appreciated.

While I support the Department’s underlying goal of protecting consumers, I have significant concerns
about the timing and overall impact these Proposed Amendments will have on consumers, my company
and the clients we serve.

I respectfully request the Department delay any changes to the NYC debt collection rules for at least one
year. The debt collection industry in New York City just implemented two major overhauls of collection
rules and is expecting the New York Department of Financial Services (DFS) to issue proposed final
debt collection rules later this month. The Consumer Financial Protection Bureau just enacted
Regulation F, the most comprehensive set of changes to the country’s debt collection laws in over 40.
Unfortunately, many of the Department’s proposed amendments conflict with these new federal
regulations. The New York Consumer Credit Fairness Act (S. 153/A. 2382) just took effect on April 7,
2022 and May 7, 2022 making significant changes to the debt collection procedures in the state. I
respectfully request the Department allow these new comprehensive changes at the federal and state
level time to have an impact and then strive to avoid conflicts between these multiple levels of
regulation. Taking a measured approach would allow the Department to best serve the consumers in
New York City.



A.LT Credit Services Inc. 1s a small business that helps recover outstanding payments for products and
services provided by New York’s businesses, hospitals, and community lenders. We are an extension of
our community’s businesses. We work with large and small businesses, as well as consumers, to obtain
payment for the goods and services already received by consumers. Our services allow lenders to extend
credit to consumers of all means, as they are assured that they will be able to collect on that debt.

In addition to my brief comments below, I encourage the Department to strongly consider the comments
being submitted by my state trade association, the New York State Collectors Association, and my
national trade association, ACA International.

Sometimes more is just not better and just leads to too much. I respectfully request the Department just
not make a political statement and actually consider the following changes to the proposed amendments

to enact better useful rules which help the public in a meaningful way :

Records to be Maintained by Debt Collection Agency

In this section, I respectfully request that language be added to clarify that if a communication results in
a busy signal, does not go through, or was made to a wrong number or address that is not affiliated with
the consumer or the consumer’s family that it is not required to be maintained in the required log.
Adding this language would be consistent with exceptions contained in Regulation F and would not
remove any consumer protections being implemented by the proposal.

Under the definition of “limited-content message,” the proposal would require the collector to provide
the name of the natural person whom the consumer can contact to reply to the debt collector and a call-
back telephone number that is answered by a natural person.

This requirement would be impractical as collection agents often work staggard schedules and flexible
workdays. An unintended consequence of this requirement would be to limit a consumers’ flexibility in
reaching out during a time that best fits their schedule or from making payments or discussing timely
account resolution solutions.

The term Clear and Conspicuous

I respectfully ask that under the definition of “Clear and Conspicuous” the Department clarify that if all
of the federal, state and local disclosures do not fit on a single page that a second page may be used. In
some cases, the required disclosures will not fit on a single page and attempting to fit the legally
required disclosures on one page will make the document difficult to read and likely confuse the




consumer. [ also request the Department clarify that hyperlinks are permitted in electronic
communications.

Unconscionable and Deceptive Trade Practices

Consumer Location

I respectfully request the Department change a “consumers location” to “eastern time zone.” A debt
collector would not have the ability to know when or where a consumer has traveled out of New York
City for any number of reasons.

Excessive Frequency
I respectfully request the Department clarify a few common sense exceptions to the excessive frequency
section that will ensure a consumer receives important financial information in a timely manner.

The Department should consider adding language to ensure a collector can receive and return call
requests from a consumer without going over any limitation threshold. The Department should also
clarify that calls without a connection or ability to leave a message do not count against the limitation
threshold. The Department should also clarify that any federal, state or local required communication
would not cause a collector to exceed the communication limitations.

Electronic Communications

The proposed rules on electronic communications would prohibit validation notices from being sent
electronically even where the consumer previously consented, in communications with the creditor, to
receiving electronic communications. Imposing this requirement forces a collection agency to
communicate with a consumer through a medium that goes directly against the consumers already
confirmed preferred communication method. The Department should allow communications regarding
electronic communications with the creditor be passed along to the collection agency which is working
as their agent.

Verification of Debts

Small businesses such as A.L.T. has so much to contend with, as it is and as such I respectfully ask the
Department to work closely with the New York State Department of Financial Services to develop a
uniform notice. My industry is already required to provide a specific federal notice and a New York
State notice. Requiring a third set of conflicting information in an additional New York City notice will
only confuse the consumer. Does three different notices which may will duplicate or conflict make sense
in the same geographic area? The regulation requires all information required by federal or state law to
be provided to the consumer therefore a new disclosure is either not needed or should at least be uniform
with the state disclosure.




Effective Date

The Department should delay moving forward with these changes until the New York Department of
Financial Services has an opportunity to finalize their pending rules and to allow the new federal
Regulation F and the New York Consumer Credit Fairness Act time to take have an actual impact. If the
Department does proceed, I respectfully request that all new provisions contained in rulemaking only
take effect on or after January 1, 2024, thus allowing businesses to acclimate to additional rules.

Thank you and the Department for the opportunity to provide comments and for meaningfully
considering the concerns outlined above.

Respectfully submitted,

Abe Teper
516 371-6388x301



From: Darren Heimburg <dheimburg@reliant-cap.com>

Sent: Wednesday, November 30, 2022 10:07 AM
To: Rulecomments
Subject: [EXTERNAL] Comments on Proposed Amendments Relating to Debt Collectors

Some people who received this message don't often get email from dheimburg@reliant-cap.com. Learn why this is important
CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe. Forward suspect email to phish@oti.nyc.gov as an attachment (Click
the More button, then forward as attachment).

My name is Darren Heimburg, Director of Compliance with Reliant Capital Solutions, LLC (Reliant). I am
reaching out to you today regarding the Department of Consumer and Worker Protection’s proposed amendments
to its rules relating to debt collectors.

Reliant is located in Gahanna, Ohio. We have 145 employees and service a wide array of clients representing
banking, student loan, medical, as well as multiple States.

While I support the Department’s underlying goal of protecting consumers, I have significant concerns about the
timing and overall impact these Proposed Amendments will have on consumers, my company and the clients we
serve.

I respectfully request the Department delay any changes to the NYC debt collection rules for at least one year.
The debt collection industry in New York City just implemented two major overhauls of collection rules and is
expecting the New York Department of Financial Services (DFS) to issue proposed final debt collection rules
later this month. The Consumer Financial Protection Bureau just enacted Regulation F, the most comprehensive
set of changes to the country’s debt collection laws in over 40. Unfortunately, many of the Department’s proposed
amendments conflict with these new federal regulations. The New York Consumer Credit Fairness Act (S. 153/A.
2382) just took effect on April 7, 2022 and May 7, 2022 making significant changes to the debt collection
procedures in the state. | respectfully request the Department allow these new comprehensive changes at the
federal and state level time to have an impact and then strive to avoid conflicts between these multiple levels of
regulation. Taking a measured approach would allow the Department to best serve the consumers in New York
City.

Reliant is a small business that helps recover outstanding payments for products and services provided by New
York’s businesses, hospitals, and community lenders. We are an extension of our community’s businesses. We
work with large and small businesses, as well as consumers, to obtain payment for the goods and services already
received by consumers. Our services allow lenders to extend credit to consumers of all means, as they are assured
that they will be able to collect on that debt.

In addition to my brief comments below, I encourage the Department to strongly consider the comments being
submitted by my state trade association, the New York State Collectors Association, and my national trade
association, ACA International.



I respectfully request the Department consider the following changes to the proposed amendments:

Records to be Maintained by Debt Collection Agency

In this section, I respectfully request that language be added to clarify that if a communication results in a busy
signal, does not go through, or was made to a wrong number or address that is not affiliated with the consumer or
the consumer’s family that it is not required to be maintained in the required log. Adding this language would be
consistent with exceptions contained in Regulation F and would not remove any consumer protections being
implemented by the proposal.

Under the definition of “limited-content message,” the proposal would require the collector to provide the name of
the natural person whom the consumer can contact to reply to the debt collector and a call-back telephone number
that is answered by a natural person.

This requirement would be impractical as collection agents often work staggered schedules and flexible workdays.
An unintended consequence of this requirement would be to limit a consumers’ flexibility in reaching out during a
time that best fits their schedule or from making payments or discussing timely account resolution solutions.

The term Clear and Conspicuous

I respectfully ask that under the definition of “Clear and Conspicuous” the Department clarify that if all of the
federal, state and local disclosures do not fit on a single page that a second page may be used. In some cases, the
required disclosures will not fit on a single page and attempting to fit the legally required disclosures on one page
will make the document difficult to read and likely confuse the consumer. I also request the Department clarify
that hyperlinks are permitted in electronic communications.

Unconscionable and Deceptive Trade Practices

Consumer Location

I respectfully request the Department change a “consumers location” to “eastern time zone.” A debt collector
would not have the ability to know when or where a consumer has traveled out of New York City for any number
of reasons.

Excessive Frequency
I respectfully request the Department clarify a few commonsense exceptions to the excessive frequency section
that will ensure a consumer receives important financial information in a timely manner.

The Department should consider adding language to ensure a collector can receive and return call requests from a
consumer without going over any limitation threshold. The Department should also clarify that calls without a
connection or ability to leave a message do not count against the limitation threshold. The Department should also
clarify that any federal, state or local required communication would not cause a collector to exceed the
communication limitations.



Electronic Communications

The proposed rules on electronic communications would prohibit validation notices from being sent electronically
even where the consumer previously consented, in communications with the creditor, to receiving electronic
communications. Imposing this requirement forces a collection agency to communicate with a consumer through
a medium that goes directly against the consumers already confirmed preferred communication method. The
Department should allow communications regarding electronic communications with the creditor be passed along
to the collection agency which is working as their agent.

Verification of Debts

I respectfully ask the Department to work closely with the New York State Department of Financial Services to
develop a uniform notice. My industry is already required to provide a specific federal notice and a New York
State notice.

Requiring a third set of conflicting information in an additional New Y ork City notice will only confuse the
consumer. The regulation requires all information required by federal or state law to be provided to the consumer
therefore a new disclosure is either not needed or should at least be uniform with the state disclosure.

Effective Date

The Department should delay moving forward with these changes until the New York Department of Financial
Services has an opportunity to finalize their pending rules and to allow the new federal Regulation F and the New
York Consumer Credit Fairness Act time to take have an actual impact. If the Department does proceed, I
respectfully request that all new provisions contained in rulemaking only take effect on or after January 1, 2024.

Thank you and the Department for the opportunity to provide comments and for meaningfully considering the
concerns outlined above.

Respectfully submitted,

Darren Heimburg

Director of

Compliance 670

Cross Pointe Rd.

Gahanna, Ohio 43230

Cell: (614) 563-2515
dheimburg@reliant-cap.com
www.reliantcapitalsolutions.com

CONFIDENTIAL NOTICE: If you have received this email in error, please immediately notify the sender by email at the address shown
above. This email may contain confidential or legally privileged information that is intended only for the use of the individual or entity
named in this email. If you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution or reliance upon

8




the contents of this email is strictly prohibited. Please delete from your files if you are not the intended recipient. Thank you for your
compliance.



From: Avi | Fair Capital <avigdor@thefaircapital.com>

Sent: Wednesday, November 30, 2022 1:12 PM
To: Rulecomments
Subject: [EXTERNAL] Comments on Proposed Amendments Relating to Debt Collectors

Some people who received this message don't often get email from avigdor@thefaircapital.com. Learn why this is important
CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe. Forward suspect email to phish@oti.nyc.gov as an attachment (Click
the More button, then forward as attachment).

My name is Avigdor Grunwald, CEO of Fair Capital LLC. I am reaching out to you today regarding the
Department of Consumer and Worker Protection’s proposed amendments to its rules relating to debt collectors.

Fair Capital is located in Rockland County, New York. We have a handful of employees. We are a collection
agency specializing in helping small and midsize businesses recover outstanding receivables In a respectful
manner.

While I support the Department’s underlying goal of protecting consumers, I am concerned about the timing and
overall impact these Proposed Amendments will have on consumers, my company and the clients we serve.

I respectfully request the Department delay any changes to the NYC debt collection rules for at least one year.
The debt collection industry in New York City just implemented two major overhauls of collection rules and is
expecting the New York Department of Financial Services (DFS) to issue proposed final debt collection rules
later this month. The Consumer Financial Protection Bureau just enacted Regulation F, the most comprehensive
set of changes to the country’s debt collection laws in over 40. Unfortunately, many of the Department’s proposed
amendments conflict with these new federal regulations. The New York Consumer Credit Fairness Act (S. 153/A.
2382) just took effect on April 7, 2022 and May 7, 2022 making significant changes to the debt collection
procedures in the state. | respectfully request the Department allow these new comprehensive changes at the
federal and state level time to have an impact and then strive to avoid conflicts between these multiple levels of
regulation. Taking a measured approach would allow the Department to best serve the consumers in New York
City.

Fair Capital is a small business that helps recover outstanding payments for products and services provided by
New York’s businesses and community lenders. We are an extension of our community’s businesses. We work
with large and small businesses, as well as consumers, to obtain payment for the goods and services already
received by consumers. Our services allow lenders to extend credit to consumers of all means, as they are assured
that they will be able to collect on that debt.

In addition to my brief comments below, I encourage the Department to strongly consider the comments being
submitted by my state trade association, the New York State Collectors Association, and my national trade
association, ACA International.
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I respectfully request the Department consider the following changes to the proposed amendments:
Records to be Maintained by Debt Collection Agency

In this section, I respectfully request that language be added to clarify that if a communication results in a busy
signal, does not go through, or was made to a wrong number or address that is not affiliated with the consumer or
the consumer’s family that it is not required to be maintained in the required log. Adding this language would be
consistent with exceptions contained in Regulation F and would not remove any consumer protections being
implemented by the proposal.

Under the definition of “limited-content message,” the proposal would require the collector to provide the name of
the natural person whom the consumer can contact to reply to the debt collector and a call-back telephone number
that is answered by a natural person.

This requirement would be impractical as collection agents often work staggard schedules and flexible workdays.
An unintended consequence of this requirement would be limiting consumers’ flexibility in reaching out during a
time that best fits their schedule or from making payments or discussing timely account resolution solutions.

The term Clear and Conspicuous

I respectfully ask that under the definition of “Clear and Conspicuous” the Department clarify that if all of the
federal, state and local disclosures do not fit on a single page that a second page may be used. In some cases, the
required disclosures will not fit on a single page and attempting to fit the legally required disclosures on one page
will make the document difficult to read and likely confuse the consumer. I also request the Department clarify
that hyperlinks are permitted in electronic communications.

Unconscionable and Deceptive Trade Practices

Consumer Location

I respectfully request the Department change a “consumers location” to “eastern time zone.” A debt collector
would not have the ability to know when or where a consumer has traveled out of New York City for any number
of reasons.

Excessive Frequency
I respectfully request the Department clarify a few commonsense exceptions to the excessive frequency section
that will ensure a consumer receives important financial information in a timely manner.

The Department should consider adding language to ensure a collector can receive and return call requests from a
consumer without going over any limitation threshold. The Department should also clarify that calls without a
connection or ability to leave a message do not count against the limitation threshold. The Department should also
clarify that any federal, state or local required communication would not cause a collector to exceed the
communication limitations.
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Electronic Communications

The proposed rules on electronic communications would prohibit validation notices from being sent electronically
even where the consumer previously consented, in communications with the creditor, to receiving electronic
communications. Imposing this requirement forces a collection agency to communicate with a consumer through
a medium that goes directly against the consumers already confirmed preferred communication method. The
Department should allow communications regarding electronic communications with the creditor be passed along
to the collection agency which is working as their agent.

Verification of Debts

I respectfully ask the Department to work closely with the New York State Department of Financial Services to
develop a uniform notice. My industry is already required to provide a specific federal notice and a New York
State notice.

Requiring a third set of conflicting information in an additional New York City notice will only confuse the
consumer. The regulation requires all information required by federal or state law to be provided to the consumer
therefore a new disclosure is either not needed or should at least be uniform with the state disclosure.

Effective Date

The Department should delay moving forward with these changes until the New York Department of Financial
Services has an opportunity to finalize their pending rules and to allow the new federal Regulation F and the New
York Consumer Credit Fairness Act time to take have an actual impact. If the Department does proceed, I
respectfully request that all new provisions contained in rulemaking only take effect on or after January 1, 2024.

Thank you and the Department for the opportunity to provide comments and for meaningfully considering the
concerns outlined above.

Respectfully submitted,

Avi | Director

B

1-845-832-8880 Ext 101

1-855-505-5669 Ext 101

avi@thefaircapital.com
: www.thefaircapital.com

sm33

This communication is from a debt collector. This is an attempt to collect a debt and any information
obtained will be used for that purpose.

The information contained in this message may be confidential and legally protected under applicable
law. The message is intended solely for the addressee(s). If you are not the intended recipient, you are
hereby notified that any use, forwarding, dissemination, or reproduction of this message is strictly
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prohibited and may be unlawful. If you are not the intended recipient, please contact the sender by return
e-mail and destroy all copies of the original message

NYC License # 2065833- DCA

If you no longer wish to receive email communications, please reply with the word “STOP”.
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From: Anita <amanghisi@irrcollect.com>

Sent: Wednesday, November 30, 2022 5:14 PM
To: Rulecomments
Subject: [EXTERNAL] re Comments on Proposed Amendments Relating to Debt Collectors

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe. Forward suspect email to phish@oti.nyc.gov as an attachment (Click
the More button, then forward as attachment).

Dear Sir/Madam,

My name is Anita Manghisi, President of Independent Recovery Resources, Inc. I am reaching out to
you today regarding the Department of Consumer and Worker Protection’s proposed amendments to its
rules relating to debt collectors.

IRR is located in Patchouge, New York. We are a NYC certified Economically Disadvantage M/WBE.
We are a small business with less than 15 employees. We do however service some major hospitals and
healthcare providers in the city.

While I support the Department’s underlying goal of protecting consumers, I have significant concerns
about the timing and overall impact these Proposed Amendments will have on consumers, my company
and the clients we serve.

I respectfully request the Department delay any changes to the NYC debt collection rules for at least one
year. The debt collection industry in New York City just implemented two major overhauls of collection
rules and is expecting the New York Department of Financial Services (DFS) to issue proposed final
debt collection rules later this month. The Consumer Financial Protection Bureau just enacted
Regulation F, the most comprehensive set of changes to the country’s debt collection laws in over 40.
Unfortunately, many of the Department’s proposed amendments conflict with these new federal
regulations. The New York Consumer Credit Fairness Act (S. 153/A. 2382) just took effect on April 7,
2022 and May 7, 2022 making significant changes to the debt collection procedures in the state. |
respectfully request the Department allow these new comprehensive changes at the federal and state
level time to have an impact and then strive to avoid conflicts between these multiple levels of
regulation. Taking a measured approach would allow the Department to best serve the consumers in
New York City.

IRR is a small business that helps recover outstanding payments for products and services provided by

New York’s businesses, hospitals, and community lenders. We are an extension of our community’s
businesses. We work with large and small businesses, as well as consumers, to obtain payment for the
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goods and services already received by consumers. Our services allow lenders to extend credit to
consumers of all means, as they are assured that they will be able to collect on that debt.

In addition to my brief comments below, I encourage the Department to strongly consider the comments
being submitted by my state trade association, the New York State Collectors Association, and my
national trade association, ACA International.

I respectfully request the Department consider the following changes to the proposed amendments:

Records to be Maintained by Debt Collection Agency

In this section, I respectfully request that language be added to clarify that if a communication results in
a busy signal, does not go through, or was made to a wrong number or address that is not affiliated with
the consumer or the consumer’s family that it is not required to be maintained in the required log.
Adding this language would be consistent with exceptions contained in Regulation F and would not
remove any consumer protections being implemented by the proposal.

Under the definition of “limited-content message,” the proposal would require the collector to provide
the name of the natural person whom the consumer can contact to reply to the debt collector and a call-
back telephone number that is answered by a natural person.

This requirement would be impractical as collection agents often work staggard schedules and flexible
workdays. An unintended consequence of this requirement would be to limit a consumers’ flexibility in
reaching out during a time that best fits their schedule or from making payments or discussing timely
account resolution solutions.

The term Clear and Conspicuous

I respectfully ask that under the definition of “Clear and Conspicuous” the Department clarify that if all
of the federal, state and local disclosures do not fit on a single page that a second page may be used. In
some cases, the required disclosures will not fit on a single page and attempting to fit the legally
required disclosures on one page will make the document difficult to read and likely confuse the
consumer. | also request the Department clarify that hyperlinks are permitted in electronic
communications.

Unconscionable and Deceptive Trade Practices
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Consumer Location

I respectfully request the Department change a “consumers location” to “eastern time zone.” A debt
collector would not have the ability to know when or where a consumer has traveled out of New York
City for any number of reasons.

Excessive Frequency
I respectfully request the Department clarify a few commonsense exceptions to the excessive frequency
section that will ensure a consumer receives important financial information in a timely manner.

The Department should consider adding language to ensure a collector can receive and return call
requests from a consumer without going over any limitation threshold. The Department should also
clarify that calls without a connection or ability to leave a message do not count against the limitation
threshold. The Department should also clarify that any federal, state or local required communication
would not cause a collector to exceed the communication limitations.

Electronic Communications

The proposed rules on electronic communications would prohibit validation notices from being sent
electronically even where the consumer previously consented, in communications with the creditor, to
receiving electronic communications. Imposing this requirement forces a collection agency to
communicate with a consumer through a medium that goes directly against the consumers already
confirmed preferred communication method. The Department should allow communications regarding
electronic communications with the creditor be passed along to the collection agency which is working
as their agent.

Verification of Debts

I respectfully ask the Department to work closely with the New York State Department of Financial
Services to develop a uniform notice. My industry is already required to provide a specific federal notice
and a New York State notice. Requiring a third set of conflicting information in an additional New York
City notice will only confuse the consumer. The regulation requires all information required by federal
or state law to be provided to the consumer therefore a new disclosure is either not needed or should at
least be uniform with the state disclosure.

Effective Date

The Department should delay moving forward with these changes until the New York Department of
Financial

Services has an opportunity to finalize their pending rules and to allow the new federal Regulation F and
the New York Consumer Credit Fairness Act time to take have an actual impact. If the Department does
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proceed, I respectfully request that all new provisions contained in rulemaking only take effect on or
after January 1, 2024.

Thank you and the Department for the opportunity to provide comments and for meaningfully
considering the concerns outlined above.

Respectfully submitted,

Anita M. Manghisi, [IFCCE
President

E: Amanghisi@irrcollect.com
P: 631-758-0900

F: 631-758-0044
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From: Neil Levinbook <neil@levinbooklaw.com>

Sent: Thursday, December 1, 2022 10:37 AM
To: Rulecomments
Subject: [EXTERNAL] RE: Comments on Proposed Amendments Relating to Debt Collectors

Some people who received this message don't often get email from neil@levinbooklaw.com. Learn why this is important
CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe. Forward suspect email to phish@oti.nyc.gov as an attachment (Click
the More button, then forward as attachment).

To Whom It May Concern:

My name is Neil Levinbook, Managing Partner of The Levinbook Law Firm, P.C. (“LLF”). I am
reaching out to you today regarding the Department of Consumer and Worker Protection’s proposed
amendments to its rules relating to debt collectors.

LLF is located on Long Island in Hauppauge, New York. We have 12 employees. We are a multi-
practice area law firm with an emphasis on real estate, healthcare and debt collections. Our debt
collection division currently provides debt collection services for several medical practices and surgery
centers in New York State (including the City of New York) across various specialties (for example,
primary care, urgent care, ENT, orthopedics, ophthalmology and anesthesia).

While I support the Department’s underlying goal of protecting consumers, I have significant concerns
about the timing and overall impact these Proposed Amendments will have on consumers, my company
and the clients we serve.

I respectfully request the Department delay any changes to the NYC debt collection rules for at least one
year. The debt collection industry in New York City just implemented two major overhauls of collection
rules and is expecting the New York Department of Financial Services (DFS) to issue proposed final
debt collection rules later this month. The Consumer Financial Protection Bureau just enacted
Regulation F, the most comprehensive set of changes to the country’s debt collection laws in over 40
years. Unfortunately, many of the Department’s proposed amendments conflict with these new federal
regulations. The New York Consumer Credit Fairness Act (S. 153/A. 2382) just took effect on April 7,
2022 and May 7, 2022 making significant changes to the debt collection procedures in the State. |
respectfully request the Department allow these new comprehensive changes at the federal and state
level time to have an impact and then strive to avoid conflicts between these multiple levels of
regulation. Taking a measured approach would allow the Department to best serve the consumers in
New York City.
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LLF is a small business that helps recover outstanding payments for products and services provided by
New York’s businesses, hospitals, and community lenders. We are an extension of our community’s
businesses. We work with large and small businesses, as well as consumers, to obtain payment for the
goods and services already received by consumers. Our services allow lenders to extend credit to
consumers of all means, as they are assured that they will be able to collect on that debt.

In addition to my brief comments below, I encourage the Department to strongly consider the comments
being submitted by my state trade association, the New York State Collectors Association, and my
national trade association, ACA International.

I respectfully request the Department consider the following changes to the proposed amendments:

Records to be Maintained by Debt Collection Agency

In this section, I respectfully request that language be added to clarify that if a communication results in
a busy signal, does not go through, or was made to a wrong number or address that is not affiliated with
the consumer or the consumer’s family that it is not required to be maintained in the required log.
Adding this language would be consistent with exceptions contained in Regulation F and would not
remove any consumer protections being implemented by the proposal.

Under the definition of “limited-content message,” the proposal would require the collector to provide
the name of the natural person whom the consumer can contact to reply to the debt collector and a call-
back telephone number that is answered by a natural person.

This requirement would be impractical as collection agents often work staggard schedules and flexible
workdays. An unintended consequence of this requirement would be to limit a consumers’ flexibility in
reaching out during a time that best fits their schedule or from making payments or discussing timely
account resolution solutions.

The term Clear and Conspicuous

I respectfully ask that under the definition of “Clear and Conspicuous” the Department clarify that if all
of the federal, state and local disclosures do not fit on a single page that a second page may be used. In
some cases, the required disclosures will not fit on a single page and attempting to fit the legally
required disclosures on one page will make the document difficult to read and likely confuse the
consumer. | also request the Department clarify that hyperlinks are permitted in electronic
communications.

Unconscionable and Deceptive Trade Practices
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Consumer Location

I respectfully request the Department change a “consumers location” to “eastern time zone.” A debt
collector would not have the ability to know when or where a consumer has traveled out of New York
City for any number of reasons.

Excessive Frequency
I respectfully request the Department clarify a few commonsense exceptions to the excessive frequency
section that will ensure a consumer receives important financial information in a timely manner.

The Department should consider adding language to ensure a collector can receive and return call
requests from a consumer without going over any limitation threshold. The Department should also
clarify that calls without a connection or ability to leave a message do not count against the limitation
threshold. The Department should also clarify that any federal, state or local required communication
would not cause a collector to exceed the communication limitations.

Electronic Communications

The proposed rules on electronic communications would prohibit validation notices from being sent
electronically even where the consumer previously consented, in communications with the creditor, to
receiving electronic communications. Imposing this requirement forces a collection agency to
communicate with a consumer through a medium that goes directly against the consumers already
confirmed preferred communication method. The Department should allow communications regarding
electronic communications with the creditor be passed along to the collection agency which is working
as their agent.

Verification of Debts

I respectfully ask the Department to work closely with the New York State Department of Financial
Services to develop a uniform notice. My industry is already required to provide a specific federal notice
and a New York State notice. Requiring a third set of conflicting information in an additional New York
City notice will only confuse the consumer. The regulation requires all information required by federal
or state law to be provided to the consumer therefore a new disclosure is either not needed or should at
least be uniform with the state disclosure.

Effective Date

The Department should delay moving forward with these changes until the New York Department of
Financial Services has an opportunity to finalize their pending rules and to allow the new federal
Regulation F and the New York Consumer Credit Fairness Act time to take have an actual impact. If the
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Department does proceed, I respectfully request that all new provisions contained in rulemaking only
take effect on or after January 1, 2024.

Thank you and the Department for the opportunity to provide comments and for meaningfully
considering the concerns outlined above.

Respectfully submitted,

Neil S. Levinbook, Esq.

The Levinbook Law Firm, P.C.
140 Adams Avenue, Suite B-11
Hauppauge, NY 11788
212.223.3778

631.291.9570 (fax)
neil@levinbooklaw.com

Please note our new office address!
ATTORNEY/CLIENT PRIVILEGED COMMUNICATION and ATTORNEY WORK PRODUCT

Confidentiality Notice: This communication constitutes an electronic communication within the meaning of the Electronic Communications Privacy Act, 18
U.S.C. 2510, and its disclosure is strictly limited to the recipient intended by the sender of the message, and receipt by anyone other than the intended
recipient does not constitute a loss of the confidential or privileged nature of the communication. This transmission contains information that may be
protected under the attorney-client privilege, work product doctrine, joint defense privilege and/or other recognized privileges or protections under the law.
Additionally, the information in this email, including any attachments, may be confidential and/or privileged and may contain confidential health
information. Confidential health information is protected by state and federal law, including, but not limited to, the Health Insurance Portability and
Accountability Act of 1996 and related regulations. If you are not the intended recipient or the employee or agent responsible for delivering this
communication to the intended recipient, you are hereby notified that any unauthorized use, dissemination, distribution or copying of this communication is
strictly prohibited and may subject you criminal or civil penalty. If you have received this communication in error, please notify us immediately by
telephone (631) 612-2732 or e-mail reply, delete the message from your system, and destroy any hard copy you may have printed. Thank you.

Fair Debt Collection Practices Act Disclosure

A portion of this Law Office's practice involves the representation of creditors and the collection of debts. If you
are a debtor, please be advised that anything you say or communicate to us can be used for that purpose.
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From: Terry Connors <tconnors@alliedaccountservices.com>

Sent: Thursday, December 1, 2022 4:48 PM
To: Rulecomments
Subject: [EXTERNAL] Comments on Proposed Amendments Relating to Debt Collectors

Some people who received this message don't often get email from tconnors@alliedaccountservices.com. Learn why this is important
CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe. Forward suspect email to phish@oti.nyc.gov as an attachment (Click
the More button, then forward as attachment).

Hello,

My name is Terry Connors and I am the Director of Operations of Allied Account Services and have
been with the company for 28+ years.. I am reaching out to you today regarding the Department of
Consumer and Worker Protection’s proposed amendments to its rules relating to debt collectors.

Allied Account Services is located in Bethpage, New York and we currently have 35 employees. Allied
has been in good standing with NY State, as a debt collection company since 1976 and we are proud of
our A+ rating with the Better Business Bureau. It is always our goal to conduct ourselves respectfully
when working with consumers and offer an empathic ear while guiding consumers through various
repayment options and ultimately leading many consumers to the financial freedom they are seeking.

While I support the Department’s underlying goal of protecting consumers, I have significant concerns
about the timing and overall impact these Proposed Amendments will have on consumers, my company
and the clients we serve.

I respectfully request the Department delay any changes to the NYC debt collection rules for at least one
year. The debt collection industry in New York City just implemented two major overhauls of collection
rules and is expecting the New York Department of Financial Services (DFS) to issue proposed final
debt collection rules later this month. The Consumer Financial Protection Bureau just enacted
Regulation F, the most comprehensive set of changes to the country’s debt collection laws in over 40.
Unfortunately, many of the Department’s proposed amendments conflict with these new federal
regulations. The New York Consumer Credit Fairness Act (S. 153/A. 2382) just took effect on April 7,
2022 and May 7, 2022 making significant changes to the debt collection procedures in the state. |
respectfully request the Department allow these new comprehensive changes at the federal and state
level time to have an impact and then strive to avoid conflicts between these multiple levels of
regulation. Taking a measured approach would allow the Department to best serve the consumers in
New York City.
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Allied Account Services, Inc is a small business that helps recover outstanding payments for products
and services provided by New York’s businesses, hospitals, and community lenders. We are an
extension of our community’s businesses. We work with large and small businesses, as well as
consumers, to obtain payment for the goods and services already received by consumers. Our services
allow lenders to extend credit to consumers of all means, as they are assured that they will be able to
collect on that debt.

In addition to my brief comments below, I encourage the Department to strongly consider the comments
being submitted by my state trade association, the New York State Collectors Association, and my
national trade association, ACA International.

I respectfully request the Department consider the following changes to the proposed amendments:

Records to be Maintained by Debt Collection Agency

In this section, I respectfully request that language be added to clarify that if a communication results in
a busy signal, does not go through, or was made to a wrong number or address that is not affiliated with
the consumer or the consumer’s family that it is not required to be maintained in the required log.
Adding this language would be consistent with exceptions contained in Regulation F and would not
remove any consumer protections being implemented by the proposal.

Under the definition of “limited-content message,” the proposal would require the collector to provide
the name of the natural person whom the consumer can contact to reply to the debt collector and a call-
back telephone number that is answered by a natural person.

This requirement would be impractical as collection agents often work staggard schedules and flexible
workdays. An unintended consequence of this requirement would be to limit a consumers’ flexibility in
reaching out during a time that best fits their schedule or from making payments or discussing timely
account resolution solutions.

The term Clear and Conspicuous

I respectfully ask that under the definition of “Clear and Conspicuous” the Department clarify that if all
of the federal, state and local disclosures do not fit on a single page that a second page may be used. In
some cases, the required disclosures will not fit on a single page and attempting to fit the legally
required disclosures on one page will make the document difficult to read and likely confuse the
consumer. [ also request the Department clarify that hyperlinks are permitted in electronic
communications.
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Unconscionable and Deceptive Trade Practices

Consumer Location

I respectfully request the Department change a “consumers location” to “eastern time zone.” A debt
collector would not have the ability to know when or where a consumer has traveled out of New York
City for any number of reasons.

Excessive Frequency
I respectfully request the Department clarify a few commonsense exceptions to the excessive frequency
section that will ensure a consumer receives important financial information in a timely manner.

The Department should consider adding language to ensure a collector can receive and return call
requests from a consumer without going over any limitation threshold. The Department should also
clarify that calls without a connection or ability to leave a message do not count against the limitation
threshold. The Department should also clarify that any federal, state or local required communication
would not cause a collector to exceed the communication limitations.

Electronic Communications

The proposed rules on electronic communications would prohibit validation notices from being sent
electronically even where the consumer previously consented, in communications with the creditor, to
receiving electronic communications. Imposing this requirement forces a collection agency to
communicate with a consumer through a medium that goes directly against the consumers already
confirmed preferred communication method. The Department should allow communications regarding
electronic communications with the creditor be passed along to the collection agency which is working
as their agent.

Verification of Debts

I respectfully ask the Department to work closely with the New York State Department of Financial
Services to develop a uniform notice. My industry is already required to provide a specific federal notice
and a New York State notice. Requiring a third set of conflicting information in an additional New York
City notice will only confuse the consumer. The regulation requires all information required by federal
or state law to be provided to the consumer therefore a new disclosure is either not needed or should at
least be uniform with the state disclosure.

Effective Date

The Department should delay moving forward with these changes until the New York Department of
Financial Services has an opportunity to finalize their pending rules and to allow the new federal
Regulation F and the New York Consumer Credit Fairness Act time to take have an actual impact. If the
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Department does proceed, I respectfully request that all new provisions contained in rulemaking only
take effect on or after January 1, 2024.

Thank you and the Department for the opportunity to provide comments and for meaningfully
considering the concerns outlined above.

Respectfully submitted,

Terry Connors
Director of Operations

lhied

Account Services Inc.

1065 Stewart Ave

Suite 103

Bethpage NY 11714

Direct: 516 813-9102

Fax: 516 783-4059

tconnors@alliedaccountservices.com

** This communication is from a debt collector. This is an attempt to collect a debt and any information
obtained will be used for that purpose. **

IMPORTANT: This message is confidential. It may also be privileged or otherwise protected by work product immunity or other legal rules.
If you have received it by mistake, please let us know by email reply and delete it from your system, you may not copy this message or
disclose its context to anyone.
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From: Eric Najork <eric@cbhv.com>

Sent: Friday, December 2, 2022 10:46 AM

To: Rulecomments

Cc: Kurt Najork; Donna M Erickson

Subject: [EXTERNAL] CBHYV - Comments on Proposed Amendments Relating to Debt Collectors

Some people who received this message don't often get email from eric@cbhv.com. Learn why this is important
CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe. Forward suspect email to phish@oti.nyc.gov as an attachment (Click
the More button, then forward as attachment).

Good morning,

My name is Eric Najork, President of CBHV. I am reaching out to you today regarding the Department
of Consumer and Worker Protection’s proposed amendments to its rules relating to debt collectors.

Collection Bureau of the Hudson Valley, Inc. (CBHV) is located in Newburgh, NY, New York. We
have 85 employees. We are a third part debt collector serving clients in the following industries:
healthcare industry (physicians, local hospitals, and ambulance co.), community credit unions, utilities,
and telecommunication to name a few. Approximately half of the clients we serve are either based in
NYS and/or NYC. CBHYV prides itself in maximizing the recovery for its clients while treating the
consumers with professionalism and respect.

While I support the Department’s underlying goal of protecting consumers, I have significant concerns
about the timing and overall impact these Proposed Amendments will have on consumers, my company
and the clients we serve.

I respectfully request the Department delay any changes to the NYC debt collection rules for at least one
year. The debt collection industry in New York City just implemented two major overhauls of collection
rules and is expecting the New York Department of Financial Services (DFS) to issue proposed final
debt collection rules later this month. The Consumer Financial Protection Bureau just enacted
Regulation F, the most comprehensive set of changes to the country’s debt collection laws in over 40.
Unfortunately, many of the Department’s proposed amendments conflict with these new federal
regulations. The New York Consumer Credit Fairness Act (S. 153/A. 2382) just took effect on April 7,
2022 and May 7, 2022 making significant changes to the debt collection procedures in the state. I
respectfully request the Department allow these new comprehensive changes at the federal and state
level time to have an impact and then strive to avoid conflicts between these multiple levels of
regulation. Taking a measured approach would allow the Department to best serve the consumers in
New York City.
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CBHYV is a small business that helps recover outstanding payments for products and services provided
by New York’s businesses, hospitals, and community lenders. We are an extension of our community’s
businesses. We work with large and small businesses, as well as consumers, to obtain payment for the
goods and services already received by consumers. Our services allow lenders to extend credit to
consumers of all means, as they are assured that they will be able to collect on that debt.

In addition to my brief comments below, I encourage the Department to strongly consider the comments
being submitted by my state trade association, the New York State Collectors Association, and my
national trade association, ACA International.

I respectfully request the Department consider the following changes to the proposed amendments:

Records to be Maintained by Debt Collection Agency

In this section, I respectfully request that language be added to clarify that if a communication results in
a busy signal, does not go through, or was made to a wrong number or address that is not affiliated with
the consumer or the consumer’s family that it is not required to be maintained in the required log.
Adding this language would be consistent with exceptions contained in Regulation F and would not
remove any consumer protections being implemented by the proposal.

Under the definition of “limited-content message,” the proposal would require the collector to provide
the name of the natural person whom the consumer can contact to reply to the debt collector and a call-
back telephone number that is answered by a natural person.

This requirement would be impractical as collection agents often work staggard schedules and flexible
workdays. An unintended consequence of this requirement would be to limit a consumers’ flexibility in
reaching out during a time that best fits their schedule or from making payments or discussing timely
account resolution solutions.

The term Clear and Conspicuous

I respectfully ask that under the definition of “Clear and Conspicuous” the Department clarify that if all
of the federal, state and local disclosures do not fit on a single page that a second page may be used. In
some cases, the required disclosures will not fit on a single page and attempting to fit the legally
required disclosures on one page will make the document difficult to read and likely confuse the
consumer. | also request the Department clarify that hyperlinks are permitted in electronic
communications.

Unconscionable and Deceptive Trade Practices
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Consumer Location

I respectfully request the Department change a “consumers location” to “eastern time zone.” A debt
collector would not have the ability to know when or where a consumer has traveled out of New York
City for any number of reasons.

Excessive Frequency
I respectfully request the Department clarify a few commonsense exceptions to the excessive frequency
section that will ensure a consumer receives important financial information in a timely manner.

The Department should consider adding language to ensure a collector can receive and return call
requests from a consumer without going over any limitation threshold. The Department should also
clarify that calls without a connection or ability to leave a message do not count against the limitation
threshold. The Department should also clarify that any federal, state or local required communication
would not cause a collector to exceed the communication limitations.

Electronic Communications

The proposed rules on electronic communications would prohibit validation notices from being sent
electronically even where the consumer previously consented, in communications with the creditor, to
receiving electronic communications. Imposing this requirement forces a collection agency to
communicate with a consumer through a medium that goes directly against the consumers already
confirmed preferred communication method. The Department should allow communications regarding
electronic communications with the creditor be passed along to the collection agency which is working
as their agent.

Verification of Debts

I respectfully ask the Department to work closely with the New York State Department of Financial
Services to develop a uniform notice. My industry is already required to provide a specific federal notice
and a New York State notice. Requiring a third set of conflicting information in an additional New York
City notice will only confuse the consumer. The regulation requires all information required by federal
or state law to be provided to the consumer therefore a new disclosure is either not needed or should at
least be uniform with the state disclosure.

Effective Date

The Department should delay moving forward with these changes until the New York Department of
Financial Services has an opportunity to finalize their pending rules and to allow the new federal
Regulation F and the New York Consumer Credit Fairness Act time to take have an actual impact. If the
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Department does proceed, I respectfully request that all new provisions contained in rulemaking only
take effect on or after January 1, 2024.

Thank you and the Department for the opportunity to provide comments and for meaningfully
considering the concerns outlined above.

Sincerely,

Eric S. Najork

President

CBHYV Collection Bureau of the Hudson Valley, Inc.
An ACA International BQMS Certified Agency

A SSAE 18 SOC 1 Type 2 & PCI Compliant Company
PO BOX 831 - 155 N Plank Road

Newburgh, NY 12550

845-913-7400 or 800-745-1395 Ext 344

Fax 845-913-7403

The information transmitted is intended solely for the person or entity to which it is addressed and may contain confidential
and/or privileged material. Any review, retransmission, dissemination or other use of, or taking of any action in reliance upon
this information by persons or entities other than the intended recipient is prohibited. If you receive this email in error, please
contact the sender and delete the material from your computer.

This is an attempt to collect a debt by a debt collector; any information obtained will be used for that purpose.
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December 2, 2022
Re: DWCP Proposed Amendments to Rules Relating to Debt Collectors

To: Department of Consumer and Worker Protection
Via email: Rulecomments@dca.nyc.gov

Comment to Proposed Amendment to Rules relating to Debt Collection;
Section 5-77 of Part 6 of Subchapter A of Chapter 5 of
Title 6 of the Rules of the City of New York

The Consumer Relations Consortium (CRC) is an organization comprised of more than
60 national companies representing creditors, data and technology providers, and
compliance-oriented debt collectors that are larger market participants. Established in
2013, CRC is dedicated to a consumer-centric shift in the debt collection paradigm. It
engages with all stakeholders—including consumer advocates, federal and state
regulators, academic and industry thought leaders, creditors, and debt collectors—and
challenges them to move beyond talking points. The CRC’s focus is on fashioning real-
world solutions that seek to improve the consumer’s experience during debt collection.
CRC'’s collaborative and candid approach is unique in the market.

CRC members exert substantial positive impact in the consumer debt space, servicing
the largest U.S. financial institutions and consumer lenders, major healthcare
organizations, telecom providers, government entities, hospitality, utilities, and other
creditors. CRC members engage in millions of compliant and consumer-centric
interactions every month at all stages of the revenue cycle. Our members subscribe to
the following core principle:

“Collect the Right Debt, from the Right Person, in the Right Way.”

We appreciate the opportunity to respond to the Notice of Public Hearing and
Opportunity to Comment on Proposed Rules dated October 13, 2022. As explained in
the enclosed comment, the CRC is concerned that, though well-intentioned, the
DWCP’s proposed rule regarding text messages will have multiple unintended negative
consequences that harm consumers, particularly those who are most vulnerable (e.g.,
the disabled). We believe the DWCP can update its proposal to avoid these unintended
consequences.
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Sincerely,

I . .

Missy Meggison

Executive Director, Consumer Relations Consortium

COMMENT TO NOTICE OF PROPOSED RULES

Direct consent ignores a consumer’s previously expressed choice to receive
communications about their account through text messages

The proposed amendments to § 5-77(b)(5)(i)(A) of Part 6 of Subchapter A of Chapter 5
of Title 6 of the Rules of the City of New York prohibits debt collectors from sending
consumers text messages without specific consent from the consumer directly to the
debt collector. This prohibition ignores the consumer’s choice. The consumer told the
creditor how they prefer to communicate. Policies that block these communications
take that choice away from consumers, limiting their options. Direct consent rules
burden consumers by forcing them to endure unwanted calls and letters unless they
contact the debt collector to opt-in to text messages: a process that would repeat with
each new collector. It’s redundant, inconvenient, and frustrating. It’s all burden to the
consumer, with no benefit. Under Regulation F, a consumer who changes their mind
about receiving text messages may opt out at any time and debt collectors are required
to honor that choice.

Text messages are more convenient and private than phone calls and letters

Modern consumers (especially younger generations) expect self-service and “on-
demand” communication options. They also expect a seamless customer service
experience no matter who handles their account.

Phone calls are noisy and disruptive. The timing is unpredictable because it is based
on the collector’s convenience, not the consumer’s. If answered, calls require the
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consumer to shift their attention immediately. Letters are bad for the environment and
easily lost or forgotten. Letters can also be embarrassing for anyone who lives with
another person because people will notice letters piling up.

Conversely, text messages are quiet, private, and environmentally friendly. Text
messages respect the consumer’s time by allowing them to decide when, where, and
how they want to communicate. They are also an easy-to-find record of back-and-forth
communications, making it easier for consumers to review and keep track of
information. (The CFPB made similar arguments in the Reg F section-by-section
analysis).

Restrictions on text messages limit accessibility for the most vulnerable
consumers, denying them equal treatment

Restricting the use of text messages leads to unequal treatment for at-risk groups who
heavily rely on texts to communicate. These groups include the following:

* Deaf consumers. Research indicates the deaf community increasingly relies on
electronic communication, including text messages, because they are more
convenient than TTY/VOC technology and put the consumer on even ground
with others (e.g., electronic communications do not reveal their limitations).
Many deaf consumers have data-only plans that only allow text messages and
other data access, not telephone calls.! Requiring these consumers to opt-in to
receive text messages could lead to them being unable to access much-needed
information until they can figure out how to opt-in, a process they may have
already gone through with the original creditor.

+ Blind consumers. Like most consumers, they’re unlikely to answer calls from
unknown numbers and letters would likely need to be read to them by a third
party, denying them equal access to privacy. Text messages allow them to use
an electronic reader at their convenience and where they believe it is appropriate
to hear the message.

* Neurodiverse consumers (e.g., autism spectrum, ADHD, developmental
disorders, people struggling with anxiety or mental illness). These consumers
may be particularly sensitive to noise or social interactions, including telephone

! See https://www.cbsnews.com/news/for-deaf-texting-offers-new-portal-to-world/
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calls. Many also suffer from cognitive impairments related to processing
information, memory formation and recall, and executive functions needed to
plan and prioritize tasks. In some instances, telephone calls and lengthy letters
may also cause so much anxiety or overwhelm a consumer to the point that
they choose not to respond. Research indicates that members of this community
strongly prefer communicating via text message because it is a short-written
communication that the consumer can respond to on their own timetable and
they can easily find and refer back to it if they need a reminder.2

+ Persistently impoverished consumers (those with unreliable access to a private
phone or unstable living arrangements). These consumers may miss calls or
letters but they can access text messages sent through certain platforms (such
as WhatsApp) from a borrowed device or a public library.

Rules that require consumers to take a step they have already taken with the original
creditor, such as opting into text messaging, are an inconvenience to consumers and
make it harder for them to communicate. Putting additional hurdles in a consumer’s
path to communicating with a debt collector puts them at an increased risk of negative
credit reporting and litigation. Most importantly, it disparately impacts the most
vulnerable consumers (including those who are disabled) by limiting accessibility and
denying them equal treatment.

The solution is simple: allowing debt collectors to respect the consumer’s original
choice conveyed to the original creditor regarding text messaging will create less
annoyance to consumers and avoid unintentional harm. Regulation F requires debt
collectors to include simple opt-out instructions in all electronic communications and
to honor a consumer’s request to opt-out. Therefore, if a consumer changes their mind
about their preferred method of contact, all they have to do is tell the debt collector to
stop. For consumers, opting out is easier than opting in.

The CRC respectfully requests DWCP consider the above as it reviews its proposed
amendments to the debt collection rules.

2 See https://journals.sagepub.com/doi/full/10.1177/13623613211014995
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From: Heath Adler <heath.adler@psnycollect.com>

Sent: Saturday, December 3, 2022 2:30 PM

To: Rulecomments

Cc: Heath Adler

Subject: [EXTERNAL] Comments on Proposed Amendments Relating to Debt Collectors

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe. Forward suspect email to phish@oti.nyc.gov as an attachment (Click
the More button, then forward as attachment).

My name is Heath Adler. I am reaching out to you today regarding the Department of Consumer and
Worker Protection’s proposed amendments to its rules relating to debt collectors.

Professional Services of NY, Ltd. is located at 2701 Middle Country Road #8, Lake Grove, New York.
We have 3 employees. We serve the financial industry and medical providers.

While I support the Department’s underlying goal of protecting consumers, I have significant concerns
about the timing and overall impact these Proposed Amendments will have on consumers, my company,
and the clients we serve.

I respectfully request the Department delay any changes to the NYC debt collection rules for at least one
year. The debt collection industry in New York City just implemented two major overhauls of collection
rules and is expecting the New York Department of Financial Services (DFS) to issue proposed final
debt collection rules later this month. The Consumer Financial Protection Bureau just enacted
Regulation F, the most comprehensive set of changes to the country’s debt collection laws in over 40.
Unfortunately, many of the Department’s proposed amendments conflict with these new federal
regulations. The New York Consumer Credit Fairness Act (S. 153/A. 2382) just took effect on April 7,
2022 and May 7, 2022 making significant changes to the debt collection procedures in the state. I
respectfully request the Department allow these new comprehensive changes at the federal and state
level time to have an impact and then strive to avoid conflicts between these multiple levels of
regulation. Taking a measured approach would allow the Department to best serve the consumers in
New York City.

Professional Services of NY, Ltd. is a small business that helps recover outstanding payments for
products and services provided by New York’s businesses, lenders, and medical providers. We are an
extension of our community’s businesses. We work with large and small businesses, as well as
consumers, to obtain payment for the goods and services already received by consumers. Our services
allow lenders to extend credit to consumers of all means, as they are assured that they will be able to
collect on that debt.
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In addition to my brief comments below, I encourage the Department to strongly consider the comments
being submitted by my state trade association, the New York State Collectors Association, and my
national trade association, ACA International.

I respectfully request the Department consider the following changes to the proposed amendments:

Records to be Maintained by Debt Collection Agency

In this section, I respectfully request that language be added to clarify that if a communication results in
a busy signal, does not go through, or was made to a wrong number or address that is not affiliated with
the consumer or the consumer’s family that it is not required to be maintained in the required log.
Adding this language would be consistent with exceptions contained in Regulation F and would not
remove any consumer protections being implemented by the proposal.

Under the definition of “limited-content message,” the proposal would require the collector to provide
the name of the natural person whom the consumer can contact to reply to the debt collector and a call-
back telephone number that is answered by a natural person.

This requirement would be impractical as collection agents often work staggard schedules and flexible
workdays. An unintended consequence of this requirement would be to limit a consumers’ flexibility in
reaching out during a time that best fits their schedule or from making payments or discussing timely
account resolution solutions.

The term Clear and Conspicuous

I respectfully ask that under the definition of “Clear and Conspicuous” the Department clarify that if all
of the federal, state and local disclosures do not fit on a single page that a second page may be used. In
some cases, the required disclosures will not fit on a single page and attempting to fit the legally
required disclosures on one page will make the document difficult to read and likely confuse the
consumer. [ also request the Department clarify that hyperlinks are permitted in electronic
communications.

Unconscionable and Deceptive Trade Practices

Consumer Location

I respectfully request the Department change a “consumers location” to “eastern time zone.” A debt
collector would not have the ability to know when or where a consumer has traveled out of New York
City for any number of reasons.
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Excessive Frequency
I respectfully request the Department clarify a few commonsense exceptions to the excessive frequency
section that will ensure a consumer receives important financial information in a timely manner.

The Department should consider adding language to ensure a collector can receive and return call
requests from a consumer without going over any limitation threshold. The Department should also
clarify that calls without a connection or ability to leave a message do not count against the limitation
threshold. The Department should also clarify that any federal, state or local required communication
would not cause a collector to exceed the communication limitations.

Electronic Communications

The proposed rules on electronic communications would prohibit validation notices from being sent
electronically even where the consumer previously consented, in communications with the creditor, to
receiving electronic communications. Imposing this requirement forces a collection agency to
communicate with a consumer through a medium that goes directly against the consumers already
confirmed preferred communication method. The Department should allow communications regarding
electronic communications with the creditor be passed along to the collection agency which is working
as their agent.

Verification of Debts

I respectfully ask the Department to work closely with the New York State Department of Financial
Services to develop a uniform notice. My industry is already required to provide a specific federal notice
and a New York State notice. Requiring a third set of conflicting information in an additional New York
City notice will only confuse the consumer. The regulation requires all information required by federal
or state law to be provided to the consumer therefore a new disclosure is either not needed or should at
least be uniform with the state disclosure.

Effective Date

The Department should delay moving forward with these changes until the New York Department of
Financial Services has an opportunity to finalize their pending rules and to allow the new federal
Regulation F and the New York Consumer Credit Fairness Act time to take have an actual impact. If the
Department does proceed, I respectfully request that all new provisions contained in rulemaking only
take effect on or after January 1, 2024.

Thank you and the Department for the opportunity to provide comments and for meaningfully
considering the concerns outlined above.

Respectfully submitted,
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Heath B. Adler M.B.A.
President/CEO

Professional Services of NY, Ltd.

"The Professional Debt Collectors & Repossessors”

2701 Middle Country Road e Suite #8
Lake Grove, New York 11755-2117
(631) 758-7988 phone
(631) 758-3592 fax
www.professionaldebtcollectors.com

This communication is an attempt to collect a debt by a debt collector any
information obtained will be used for that purpose. If you no longer wish us to
communicate with this email address. Type STOP in the subject line above.

For help with common asked questions go to: https://www.knowmydebt.com/
Members ACA International https://www.acainternational.org/

Confidentiality Notice:

This Electronic message, together with its attachments, if any, is intended to be viewed only by the
individual to whom it is addressed. It may contain information that is privileged, confidential, protected
health information and/or exempt from disclosure under applicable law.

Any dissemination, distribution or copying of this communication is strictly prohibited without our prior
permission. If the reader of this message is not the intended recipient or if you have received this
communication in error, please notify us immediately by return e-mail and delete the original message

and any copies of it from your computer system.
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From: Jacob Corlyon <Jake@ccmr3.com>

Sent: Saturday, December 3, 2022 9:04 AM

To: Rulecomments

Cc: Jacob Corlyon

Subject: [EXTERNAL] Comments on Proposed Amendments Relating to Debt Collectors

Some people who received this message don't often get email from jake@ccmr3.com. Learn why this is important
CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe. Forward suspect email to phish@oti.nyc.gov as an attachment (Click
the More button, then forward as attachment).

Good Morning, my name is Jacob Corlyon I am Co-Founder and CEO of CCMR3. I am reaching out to
you today regarding the Department of Consumer and Worker Protection’s proposed amendments to its
rules relating to debt collectors.

CCMRS3 is headquartered in Syracuse, New York. We have 85 employees across our different divisions.
We have offices in Rochester, New York, West Des Moines, lowa and Phoenix, Arizona. We primarily
service the Fintech and Bank space but we also service the Healthcare and Small Business Space as
well.

While I support the Department’s underlying goal of protecting consumers, I have significant concerns
about the timing and overall impact these Proposed Amendments will have on consumers, my company
and the clients we serve.

I respectfully request the Department delay any changes to the NYC debt collection rules for at least one
year. The debt collection industry in New York City just implemented two major overhauls of collection
rules and is expecting the New York Department of Financial Services (DFS) to issue proposed final
debt collection rules later this month. The Consumer Financial Protection Bureau just enacted
Regulation F, the most comprehensive set of changes to the country’s debt collection laws in over 40.
Unfortunately, many of the Department’s proposed amendments conflict with these new federal
regulations. The New York Consumer Credit Fairness Act (S. 153/A. 2382) just took effect on April 7,
2022 and May 7, 2022 making significant changes to the debt collection procedures in the state. |
respectfully request the Department allow these new comprehensive changes at the federal and state
level time to have an impact and then strive to avoid conflicts between these multiple levels of
regulation. Taking a measured approach would allow the Department to best serve the consumers in
New York City.

CCMR3 is a small business that helps recover outstanding payments for products and services provided
by New York’s businesses, hospitals, and community lenders. We are an extension of our community’s
businesses. We work with large and small businesses, as well as consumers, to obtain payment for the
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goods and services already received by consumers. Our services allow lenders to extend credit to
consumers of all means, as they are assured that they will be able to collect on that debt.

In addition to my brief comments below, I encourage the Department to strongly consider the comments
being submitted by my state trade association, the New York State Collectors Association, and my
national trade association, ACA International.

I respectfully request the Department consider the following changes to the proposed amendments:

Records to be Maintained by Debt Collection Agency

In this section, I respectfully request that language be added to clarify that if a communication results in
a busy signal, does not go through, or was made to a wrong number or address that is not affiliated with
the consumer or the consumer’s family that it is not required to be maintained in the required log.
Adding this language would be consistent with exceptions contained in Regulation F and would not
remove any consumer protections being implemented by the proposal.

Under the definition of “limited-content message,” the proposal would require the collector to provide
the name of the natural person whom the consumer can contact to reply to the debt collector and a call-
back telephone number that is answered by a natural person.

This requirement would be impractical as collection agents often work staggard schedules and flexible
workdays. An unintended consequence of this requirement would be to limit a consumers’ flexibility in
reaching out during a time that best fits their schedule or from making payments or discussing timely
account resolution solutions.

The term Clear and Conspicuous

I respectfully ask that under the definition of “Clear and Conspicuous” the Department clarify that if all
of the federal, state and local disclosures do not fit on a single page that a second page may be used. In
some cases, the required disclosures will not fit on a single page and attempting to fit the legally
required disclosures on one page will make the document difficult to read and likely confuse the
consumer. | also request the Department clarify that hyperlinks are permitted in electronic
communications.

Unconscionable and Deceptive Trade Practices
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Consumer Location

I respectfully request the Department change a “consumers location” to “eastern time zone.” A debt
collector would not have the ability to know when or where a consumer has traveled out of New York
City for any number of reasons.

Excessive Frequency
I respectfully request the Department clarify a few commonsense exceptions to the excessive frequency
section that will ensure a consumer receives important financial information in a timely manner.

The Department should consider adding language to ensure a collector can receive and return call
requests from a consumer without going over any limitation threshold. The Department should also
clarify that calls without a connection or ability to leave a message do not count against the limitation
threshold. The Department should also clarify that any federal, state or local required communication
would not cause a collector to exceed the communication limitations.

Electronic Communications

The proposed rules on electronic communications would prohibit validation notices from being sent
electronically even where the consumer previously consented, in communications with the creditor, to
receiving electronic communications. Imposing this requirement forces a collection agency to
communicate with a consumer through a medium that goes directly against the consumers already
confirmed preferred communication method. The Department should allow communications regarding
electronic communications with the creditor be passed along to the collection agency which is working
as their agent.

Verification of Debts

I respectfully ask the Department to work closely with the New York State Department of Financial
Services to develop a uniform notice. My industry is already required to provide a specific federal notice
and a New York State notice. Requiring a third set of conflicting information in an additional New York
City notice will only confuse the consumer. The regulation requires all information required by federal
or state law to be provided to the consumer therefore a new disclosure is either not needed or should at
least be uniform with the state disclosure.

Effective Date

The Department should delay moving forward with these changes until the New York Department of
Financial Services has an opportunity to finalize their pending rules and to allow the new federal
Regulation F and the New York Consumer Credit Fairness Act time to take have an actual impact. If the
Department does proceed, I respectfully request that all new provisions contained in rulemaking only
take effect on or after January 1, 2024.
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Thank you and the Department for the opportunity to provide comments and for meaningfully
considering the concerns outlined above.

Respectfully submitted,

Jacob Corlyon

Co-Founder & CEO

CCMR3

Rethink-Reimagine-Recover

318 S. Clinton St., Suite 400, Syracuse, NY 13202
D: 315.256.9744 C: 315.729.3702
www.ccmr3.com

CCMR3's office hours are Monday through Friday 8:00 a.m. to 5:00 p.m. Eastern Standard Time

STATEMENT OF CONFIDENTIALITY This e-mail, including any attached files, may contain confidential and
privileged information for the sole use of the intended recipient(s). Any review, use, distribution or disclosure by
others is strictly prohibited. If you are not the intended recipient (or authorized to receive information for the
recipient), please contact the sender by reply email and delete all copies of this message. Thank you.
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My name is Jennifer Connelly, Associate Attorney at Miller & Milone, PC. I am reaching out to you
today regarding the Department of Consumer and Worker Protection’s proposed amendments to its rules
relating to debt collectors. Miller & Milone PC is located in Garden City, New York, and employs 7
individuals. Miller & Milone PC is a law firm that focuses its practice on Elder Law, Discharge
Planning and Financial Recovery of Accounts Receivables for Individuals, major New York hospitals
and nursing homes.

While I support the Department’s underlying goal of protecting consumers, I have significant concerns
about the timing and overall impact these Proposed Amendments will have on consumers, our law firm
and the clients we serve.

I respectfully request the Department delay any changes to the NYC debt collection rules for at least
one year. The debt collection industry in New York City just implemented two major overhauls of
collection rules and is expecting the New York Department of Financial Services (DFS) to issue
proposed final debt collection rules later this month. The Consumer Financial Protection Bureau just
enacted Regulation F, the most comprehensive set of changes to the country’s debt collection laws in
over 40. Unfortunately, many of the Department’s proposed amendments conflict with these new
federal regulations. The New York Consumer Credit Fairness Act (S. 153/A. 2382) just took effect on
April 7, 2022 and May 7, 2022 making significant changes to the debt collection procedures in the
state. I respectfully request the Department allow these new comprehensive changes at the federal and
state level time to have an impact and then strive to avoid conflicts between these multiple levels of
regulation. Taking a measured approach would allow the Department to best serve the consumers in
New York City.

In addition to my brief comments below, I encourage the Department to strongly consider the comments
being submitted by my state trade association, the New York State Collectors Association, and my
national trade association, ACA International.

I respectfully request the Department consider the following changes to the proposed amendments:

Records to be Maintained by Debt Collection Agency

In this section, I respectfully request that language be added to clarify that if a communication results in
a busy signal, does not go through, or was made to a wrong number or address that is not affiliated with
the consumer or the consumer’s family that it is not required to be maintained in the required log.
Adding this language would be consistent with exceptions contained in Regulation F and would not
remove any consumer protections being implemented by the proposal.
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Under the definition of “limited-content message,” the proposal would require the collector to provide
the name of the natural person whom the consumer can contact to reply to the debt collector and a call-
back telephone number that is answered by a natural person.

This requirement would be impractical as collection agents often work staggard schedules and flexible
workdays. An unintended consequence of this requirement would be to limit a consumers’ flexibility in
reaching out during a time that best fits their schedule or from making payments or discussing timely
account resolution solutions.

The term Clear and Conspicuous

I respectfully ask that under the definition of “Clear and Conspicuous” the Department clarify that if all
of the federal, state and local disclosures do not fit on a single page that a second page may be used. In
some cases, the required disclosures will not fit on a single page and attempting to fit the legally
required disclosures on one page will make the document difficult to read and likely confuse the
consumer. | also request the Department clarify that hyperlinks are permitted in electronic
communications.

Unconscionable and Deceptive Trade Practices

Consumer Location

I respectfully request the Department change a “consumers location” to “eastern time zone.” A debt
collector would not have the ability to know when or where a consumer has traveled out of New York
City for any number of reasons.

Excessive Frequency
I respectfully request the Department clarify a few commonsense exceptions to the excessive frequency
section that will ensure a consumer receives important financial information in a timely manner.

The Department should consider adding language to ensure a collector can receive and return call
requests from a consumer without going over any limitation threshold. The Department should also
clarify that calls without a connection or ability to leave a message do not count against the limitation
threshold. The Department should also clarify that any federal, state or local required communication
would not cause a collector to exceed the communication limitations.

Electronic Communications

The proposed rules on electronic communications would prohibit validation notices from being sent
electronically even where the consumer previously consented, in communications with the creditor, to
receiving electronic communications. Imposing this requirement forces a collection agency to
communicate with a consumer through a medium that goes directly against the consumers already
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confirmed preferred communication method. The Department should allow communications regarding
electronic communications with the creditor be passed along to the collection agency which is working
as their agent.

Verification of Debts

I respectfully ask the Department to work closely with the New York State Department of Financial
Services to develop a uniform notice. My industry is already required to provide a specific federal notice
and a New York State notice. Requiring a third set of conflicting information in an additional New York
City notice will only confuse the consumer. The regulation requires all information required by federal
or state law to be provided to the consumer therefore a new disclosure is either not needed or should at
least be uniform with the state disclosure.

Effective Date

The Department should delay moving forward with these changes until the New York

Department of Financial Services has an opportunity to finalize their pending rules and to allow the new
federal Regulation F and the New York Consumer Credit Fairness Act time to take have an actual
impact. If the Department does proceed, I respectfully request that all new provisions contained in
rulemaking only take effect on or after January 1, 2024.

Thank you and the Department for the opportunity to provide comments and for meaningfully
considering the concerns outlined above.
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CAPITAL GROUP
Better Solutions. Better Life.

December 18, 2022
Attn: New York City Department of Consumer and Worker Protection

Sent via email to Rulecomments@dca.nyc.gov

Re: Comments on Proposed Rule Amendments to Section 2-191 of Subchapter S of
Chapter 2 of Title 6 of the Rules of the City of New York

To Whom It May Concern:

On behalf of Encore Capital Group, Inc., and its wholly-owned subsidiaries (collectively,
“Encore”), we are submitting this comment letter to the Department of Consumer and Worker
Protection’s (“DCWP”) proposed amendments to its rules relating to debt collectors. Encore is a
publicly-traded debt purchaser and collector, and we partner with consumers in New York City to help
them resolve their debt obligations and get onto the path of financial recovery.

By way of background, at Encore we take a consumer-centric approach in working with our
consumers, and this approach is at the core of our culture. In 2011, we created the industry’s first
Consumer Bill of Rights,® in which we have made numerous commitments to our consumers. For
example, when we purchase a consumer’s account, we aim to partner with the consumer to help them
find flexible payment solutions to resolve their delinquent debt, and we do not add any pre-judgment
interest or fees to the account. In addition, we do not collect from active duty servicemembers, and we
have robust hardship policies when our consumers are victims of natural disasters and catastrophes or
are going through other significant hardships. Fundamentally, we are dedicated to working with our
consumers in a fair and positive manner that will help them resolve their debt obligations. As we
highlight throughout this comment letter, open and helpful communication with our consumers is critical
to helping them learn of payment options, receive account updates, ask us questions, and ultimately pay
off their debt obligations. Ensuring adequate communications opportunities is critical to helping our
consumers onto the path of financial recovery.

With regard to the draft rule amendments, we support the DCWP’s positive intentions in seeking
to protect New York city consumers. However, we have serious concerns about both the content and the
timing of the proposal. Many requirements being proposed would hinder adequate communications, all

3 See Encore’s Consumer Bill of Rights, located at https://www.midlandcredit.com/are-you-a-customer/consumer-bill-ofrights/.
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but ensuring that we will be unable to effectively communicate with many of our New York City
consumers. Simply put, the proposed amendments would hamper communications in a way that is
detrimental to consumers’ ability to resolve their obligations, and will only serve to drive up the volume

of debt collection litigation, which is a last resort for our industry when attempts at communication have
failed.

In terms of the proposal’s timing, it comes at the same time we expect a new state-wide debt
collection rule from the Department of Financial Services (DFS). The DFS issued proposed rules in
October 2021, and we anticipate another iteration or final version of the rules in the near future. With a
new overhaul of state-wide rules for our industry, adding on new city-wide rules would lead to a myriad
of unintended consequences, including substantial confusion for regulated companies, and confusing and
potentially conflicting disclosures and rules for New York State consumers, depending on which part of
the state they live in.

The sweeping changes we anticipate from the DFS are not our only concern. They would follow
significant law changes for our industry that have come in the past two years, both on the state and
federal levels. On the federal level, in 2021, new rules from the Consumer Financial Protection Bureau
(CFPB) took effect. These were the most sweeping changes for the industry since the Fair Debt
Collection Practices Act was enacted in 1977. The CFPB’s 1,007-page rulemaking for the industry
created strict new caps on call attempts, established strong consent requirements for electronic
communications, and overhauled disclosures in all forms of communications. Now that our industry has
implemented these regulations, including their call restrictions, we believe that consumers are
adequately protected from harassing phone calls, but still have the ability to receive important
communications about their accounts in collection.

Following on to the new federal regulatory overhaul of the collections industry laws, in April
2022, New York State’s Legislature and Governor enacted a new comprehensive debt collection law.
The Consumer Credit Fairness Act (CCFA),* as stated by Attorney General James, “strengthens
consumer protections by requiring debt collectors to be more transparent and honest when
communicating with consumers.” The new state-wide law created comprehensive changes for debt
collectors, including shortening the statute of limitations from six to three years, increasing disclosures
to consumers about their rights, and requiring that specific account documentation and data be provided
to consumers in litigation. As Attorney General James outlined in her recent letter to the industry,® our
industry has numerous duties under federal and state law that already limit our communications with
consumers, including:

4 New York Senate Bill 153.

3 See Attorney General press release at https://ag.ny.gov/press-release/2022/attorney-general-james-warns-debt-collectors-newstate-
regulationsbanning#:~:text=The%20Consumer%20Credit%20Fairness%20Act%2001%202021%20strengthens%20consumer%20protecti
ons,honest%20when%20communicating%20with%20consumers.

6 1d.
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. Debt collectors may not call consumers more than seven times in any seven-day period;

. After making contact with a consumer by phone, debt collectors must wait seven days
before calling again;

. Debt collectors cannot call consumers between 9 pm and 8 am, local time;

. Debt collectors cannot contact consumers by any or all means of communication (email,
text, phone, and so on), or at a consumer’s workplace, if a consumer asks them not to;

. Debt collectors generally cannot contact consumers via work email address, public social
media postings, or through third parties (though they may under some circumstances contact
third parties to obtain information about a consumer’s location).

. Debt collectors must provide consumers with key information about their debt within five
days of their first communication. These “validation notices” must include the name of company
or person the consumer originally owed the debt to; the date and amount of the original debt; and
a post-charge-off itemization of fees, interest, payments.

From the new state-wide CCFA, to the CFPB rules that took effect in 2021 and the anticipated DFS
rules, there have been a whirlwind of changes for our industry over the past two years. Our industry is
already working hard to comply with new regulatory frameworks that bolster consumer transparency
and effective communications. As proposed, the DCWP’s rule amendments would create a fourth new
regulatory regime applicable to New York consumers with a multitude of requirements that differ from
federal and state laws, and would serve to create confusing standards for the consumers we work with.
We urge the DCWP to consider the large-scale changes for the industry and our consumers that have
been enacted both on the federal and New Y ork-state level over the past several years, and recognize
that additional changes should be consistent with the already extremely complex regulatory regimes in
place. Conflicts and contradictions with New York State and federal standards, which frankly permeate
the proposed rules at issue, will only serve to create significant confusion for the credit and collections
industry and the millions of New York State and New York City consumers we serve.

Keeping in mind the conflicts and contradictions between the city and state standards being
proposed, and the state and federal standards recently enacted, below we discuss many of our most
pressing concerns with the substance of the proposed rule amendments. While our array of key concerns
are reflected below and in our industry coalition’s redline, our gravest concerns relate to
communication caps, pre-charge-off itemization, and validating judgments with a document other
than the courtordered judgment itself.

To Align with the CFPB Rules, and Ensure that Productive Communications Between
Consumers and Collectors Are Not Unduly Hampered, NY City Law Should Be Consistent with
the CFPB’s Regulation F
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The DCWP explained that it is “proposing to update its debt collection rules due to changes in
federal regulations” and that “these proposed amendments would adopt similar protections as those
provided to consumers at the federal and state levels.” The DCWP also stated that the “CFPB’s new
debt collection rules address current industry collection practices, the changing forms of
communication, unfair and deceptive practices, and the problems facing consumers today at a national
level.” We think that the approach of aligning to the federal standard is the right one, but we have grave
concerns that, as written, the DCWP’s proposed communication cap creates a far more stringent
standard than the CFPB rules, or for that matter any other jurisdiction in the nation. The proposed
DCWP communication cap creates a new standard separate from the enacted federal CFPB rules,
separate from the rules the DFS is contemplating, and far more stringent from communication caps that
other jurisdictions such as Massachusetts and the District of Columbia have enacted for debt
collectors.® Rather than restrict the number of contacts or attempted contacts per week to phone calls,
as the other measures have consistently done, the DCWP’s proposal would create an extremely
restrictive regime restricting any type of communication to three per week. As written, this would
include not just telephone calls, but letters, texts, emails, and private social media messaging. What is
more, not only does the DCWP proposal apply to any and all types of communications — not just phone
calls — but it also captures attempts to communicate under the three per week standard. This means that
an unanswered call or an email that gets bounced back could both, for example, count under this
standard. Furthermore, although this calculation is based on previous “exchanges” with the consumer, it
is unclear what constitutes an exchange.

The end result will be that debt collectors and consumers are unable to effectively communicate.
It may seem intuitive that clamping down on communications from debt collectors to consumers protects
consumers, but in reality, such a policy has the opposite effect. Consumers’ ability to receive payment
plan offers, negotiate settlements, and pay off their debt will fall off. This means that consumers will
continue to have unresolved delinquent debt, which might haunt their credit reports and ability to access
new credit for a car loan, small business loan, or home mortgage. Further, the likelihood consumers will
be sued or have a judgment entered against them will skyrocket — an outcome that is a last resort for our
industry, but one that typically happens when debt collectors are unable to communicate effectively with
consumers outside of the legal process.

To address these very real harms, we ask that the DCWP align its communication restrictions
with the CFPB’s national standard, Regulation F (“Reg F”’). Reg F was enacted in 2020 after a seven-
year rulemaking period during which time the CFPB reviewed over 14,000 comments, and obtained
extensive input from consumer advocates, industry, and lawmakers. Under Reg F, debt collectors may
not call consumers more than seven times in any seven-day period. After making contact with a
consumer by phone, debt collectors must wait seven days before calling again.

Currently, the NY City standard on communication caps is less restrictive than the federal
standard. To make two contacts in a week, it will almost always take more than seven attempts. If the
DCWP decides to bring the city’s standard up to the federal standard, that means that fewer than two
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contacts per week would be made for the large majority of accounts. However, we would support this, as
consistency with the federal standard and allowing for adequate communications is key. The language
that has been proposed in the DCWP’s draft, however — three communication attempts per week —
muddles together calls with electronic communications, and is so extremely restrictive to hinder
effective communications between collectors and consumers.

It is worth repeating that, while well-intended, the DCWP’s proposed new standard would all but
ensure that debt collectors and their New York City consumers are unable to effectively connect. The
result will be that consumers don’t get the opportunity to learn of flexible payment plan offers,
consumers aren’t able to resolve their debt obligations, and consumers fail to repair their credit scores.
Debt collection litigation will skyrocket, as when collectors are unable to communicate with their
consumers, the last resort is typically litigation. All of these unfavorable outcomes would be a direct
result of a lack of opportunity to effectively connect consumers with collectors.

To resolve the issues articulated above — and to ensure consistency in expectations for consumers
by avoiding direct conflict with the new CFPB call cap rules — a sensible route would be to align with
the Reg F’s newly enacted call caps standards.

The Regulation Appears to Require Pre-Charge-Off Itemization, Which is Not Generated in the
Ordinary Course of Business

The draft regulation appears to require that collectors provide consumers with pre-charge-off
itemization of a credit card balance when verifying an account. This creates an unreasonable and
impossible standard that every state legislature that has considered this issue since 2010 has rejected.
Both New York State’s Legislature and New York City’s Office of Court Administration have
considered and rejected the pre-charge-oft itemization that DCWP is proposing.

As an initial matter, banks do not have the ability to separate out compounded interest on balances
that the consumer elects to carry over month after month, while making monthly minimum payments. If
banks cannot provide this information to a consumer, it is impossible to expect debt collection agencies
to provide it.

Under federal law (the Truth in Lending Act, or TILA, found at 12 C.F.R. § 1026.26), creditors
must retain evidence of compliance with Regulation Z of TILA for two years after disclosures must be
made or action must be taken. As such, because TILA requires banks to retain account records for two
years, records of charges, fees and interest imposed by that creditor — or often a prior creditor — is
generally not maintained. With frequent bank mergers, it is common for a large national bank to
purchase a regional or local bank, along with that smaller bank’s accounts. This means that any interest,
costs or fees the smaller bank had charged years ago would likely not be maintained by the purchasing
bank.
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Part of the reason why such recordkeeping is unnecessary is because the balance at the time of
charge-off is federally regulated and inherently reliable evidence of the amount the consumer owed as of
the date of charge-off (i.e., the date on which the debt owner writes off the debt per federal accounting
rules, or six months after the consumer’s last payment). The charge-off balance is highly regulated at
the federal level by the Office of the Comptroller of the Current (OCC), and is inherently reliable
evidence of the amount the consumer owed as of the date of charge-off. Regulations issued by the
Federal Financial Institutions Examination Council on behalf of the Federal Reserve, FDIC, OCC and
Office of Thrift Supervision, as well as the OCC’s handbook for inspecting financial institutions, clearly
provide how and when a credit card debt must be charged-off as a loss. (See e.g., Uniform Retail Credit

5940 Mass. Reg. 7.04(1)(f); DC B 357.

Classification and Account Management Policy, 65 F.R. 36903 (June 12, 2000); OCC Bulletin 2000-20
(June 20, 2000).) These policies provide specific standards for calculating the charge-off balance. As
such, any itemization should be starting from the charge-off balance.

The charge-off balance is contained in the charge-off statement, which sets forth the past-due
balance on the card as of the charge-off date, and is therefore evidence of the consumer’s use of the
credit card and agreement with the terms and conditions for the credit card. Under the Fair Credit
Billing Act, consumers have 60 days to challenge any credit card transactions, and transactions that go
unchallenged are presumed under the law to be correct.® Further, the charge-off statement is mailed to
consumers at the time of charge-off, giving them the opportunity to review. The strict federal
regulations on calculating charge-off balance, along with the consumer’s ability to review and contest
both the original charges and the charge-off statement, makes the charge-off statement the best evidence
of the debt owed to the original creditor.

In addition to the statement showing charge-off, other highly-reliable and widely-accepted proof
includes statements showing use, last payment (if any), and balance transfer. That is the standard in
multiple other states that have considered, and enacted, debt buyer legislation over the past years,
including Maine, California, Oregon, Colorado and New York itself in the NY City Office of Court
Administration Rules for Default Judgment Applications and the State’s Consumer Credit Fairness Act. ’

The Proposed Amendments Create New Burdensome Verification Requirements that Conflict
with Current Federal and State Law

Several of the proposed verification requirements would be unduly burdensome, impossible to
comply with, and at odds with current federal and state laws. As noted above, providing pre-charge-
off itemization is impossible for our industry to comply with, it is not required under federal nor state
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law, and the banks that originate the debt are not legally required to maintain the data and documents
necessary to support pre-charge-off itemization. In addition, we have the following requests:

Verifying Judgments

We strongly urge the DCWP to maintain existing law’s language that that a collector who
obtained a judgment against a consumer would have to validate the account with documents other
than the judgment itself. The DCWP could consider including a section in § 5-77(e)(f)(5) stating that
for accounts where a judgment has been awarded by a court, a debt collector can include a copy of the
judgment in lieu of the documents listed in (i)-(iv). Under current law, New York State already has
very rigorous requirements for documents to include when filing a collection lawsuit. A judge only
issues a judgment on an account when, in the judge’s view and in accordance with the law, there is
sufficient evidence to support the amount and ownership of the debt. These safeguards are sufficient
verification of the debt and, once a judgment is entered, the judgment is the best evidence of the debt.
To not accept a copy of a judgment order as validation undermines the courts’ enforcement power.
Whether intended or not, it would show a lack of faith in the decisions of the judiciary.

Unverified Debt Notice

We also strongly oppose the new proposal to provide consumers with a reason that a debt
cannot be verified. This would create a separate new requirement that will create inconsistency in the
way we communicate with New York City residents compared to residents from other parts of the
state, and will add no value to the city residents’ experience. If we are unable to verify the debt, we
will stop collecting on the debt. However, a reason — whether due to lack of paperwork or not enough
time to respond within the requisite window — is not needed and would create significant operational
and lettering changes in how collectors communicate with city residents.

Response Time for Verification Requests

Finally, we ask for adherence to the CFPB’s rules allowing collectors 60 days to respond to
disputes and verification requests. The proposed 30-day window will create a new standard that will
create increased operational burdens for collectors working with New York City consumers, while
provide minimal benefit to consumers themselves.

The Proposed Disclosure Requirements Would Deviate from the State-wide Standard, Creating
Redundant and Extremely Long Disclosures for New York City Consumers

The proposed amendments would make several changes to disclosures that would require debt collectors

to create separate and potentially confusing disclosures to New York City and New York State residents.

DCWP’s proposal would shorten the disclosures on statute of limitations. While we generally support a

shorter disclosure, as the DCWP is proposing with regard to the statute of limitations disclosure, these
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changes would deviate from the New York State requirements. As a result, with different city versus
state lettering requirements, we would have to send different and potentially confusing letters to city and
state residents. New York City residents would receive BOTH the city and state disclosures — creating
potential confusion, and extremely lengthy letters. To fit both disclosures on our letters, we would need
to use 17-inch-long paper — a full six inches longer than standard paper, and three inches longer than our
current validation notice. In addition to the absurdity of producing such large letters with duplicative
and confusing disclosures, we estimate we would produce an extra ton of carbon emissions just to add
the three inches of paper required to provide the disclosure on all mail pieces.” If you consider the full
industry, it could be a substantial carbon footprint, which all state agencies should consider under New
York’s State Environmental Quality Review Act (SEQR).® With these very practical concerns in mind,
we urge the DCWP to create consistency in standards for letters sent to city and state residents.

The Proposed Amendments Requiring that Collectors Capture Consumers’ Communication
Preferences Have the Unintended Consequence of Taking Away Consumers’ Flexibility and
Cause Delays in Making Payments

Proposed section 2-193(b)(6) would require that collectors capture consumers’ communication
preferences — whether they prefer to be contacted by text, e-mail, letter, phone, etc. While on its face
this sounds like a good thing, in reality because of the written consent requirements to text and email,
this means that there would be delays in reaching consumers and processing payments. For example,
even if a consumer indicated that her communications preference is by text, a collector may first need to
obtain prior written consent to communicate with that consumer. Without the prior written consent, we
may not be able to communicate with that consumer in a timely manner, and the consumer’s delinquent
account would continue to go unpaid and unresolved. We are unaware of any other requirement like
this, on the state, local or federal level, and ask that the DCWP strike the proposed language.

The Proposed Amendments to Provide Consumers With a Direct Dial Number of Account
Managers Would Be Impractical, Remove Consumers’ Flexibility, and Cause Delays in
Consumers’ Receiving Payment Offers and Making Payments

While well-intentioned, this proposal is extremely problematic. First off, Account Managers
often work on staggered schedules and are often not reachable immediately. To address this, we use an
Interactive Voice Response (IVR) system that routes incoming callers to the first-available collections

7 15 U.S. Code § 1666.

8 See Maine Public Law 216 (enacted 2017), California’s Fair Debt Buying Practices Act (CA Civ. Code Section
1788.50, et seq.), Oregon House Bill 2356 (enacted 2017), NY City Office of Court Administration Rules for Default
Judgment Applications (enacted 2014), and Colorado Senate Bill 17-216 (enacted 2017).

8 The average large debt collector who sends over 500,000 letters to NYC consumers with out of statute accounts in a year would require
27% more paper than today. This would result in 1,000-1,400 additional pounds of CO2 emissions per large mailer.

o 9 See https://www.dec.ny.gov/permits/6208.html.
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professional who can help consumers with an account. Our professionals are trained to provide all
relevant disclosures, offer and document payment plan offers, and accept payments and other consumer
requests (e.g., to call only at certain times, to call a specific phone number, etc.). To provide consumers
with a specific Account Manager direct dial means that many consumers will not connect with their
assigned Account Manager for several days, rather than immediately. This is an unacceptable turnaround
time for consumers who are often eager to learn of payment plan options, resolve their obligations, and
clear up their credit reports. It may also lead to consumers waiting on hold for a long time, which holds
no benefit. We ask that the DCWP strike this proposal, to avoid needless delays for consumers to speak
to a knowledgeable representative about their accounts, learn of payment plan offers, and make
payments.

The Proposed Amendments Would Create a Violation if a Collector Calls a Consumer’s Place of
Employment

Under the proposed amendments, a collector may not call a consumer at their place of
employment without prior written consent. Under current law, however, collectors may not call a
consumer’s workplace if the consumer asks not to be contacted at work. Under the newly-enacted
CCFA, debt collectors cannot contact consumers at work, if a consumer asks them not to.!” This is
consistent with the CFPB’s recent rulemaking.!! The current standard makes sense, and acknowledges
the fact that when collectors obtain phone numbers from an original creditor, through skip tracing, or
even directly from the consumer, collectors often do not know if the number is for the consumer’s
workplace. Under the proposal, if a consumer wanted a collector to call at work, the consumer would
have to provide written consent — which is burdensome on the consumer, who will likely not be aware
that such consent is needed. If a call back to a consumer is requested after an inbound call, the
consumer will have to provide written consent. Fundamentally, if a phone number was not previously
identified as a work number, it is burdensome to identify without prior information from the consumer
advising it is a work number. The proposal creates needless roadblocks to communication, and
potential liability for a collector calling a consumer and not realizing that the number given was from
work. We urge the DCWP to adhere to the current standard that requires that collectors may not call a
consumer’s workplace at the consumer’s direction.

The Proposed Amendments’ Various Record-Keeping Requirements Would Create New
Burdensome Rules That Provide Minimal Added Value to Consumers

The proposed amendments would require collectors to maintain copies of not just all
communications, but also all attempted communications or exchanges, with consumers. For each
attempted communication, we’d need to maintain a log identifying the date, time, duration, method of
communication, the names and contact information of the persons involved in the communication, and a
summary of the communication. As stated above, account managers who work with consumers are
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routed through an inbound IVR, and do not have individual extensions. As such, we ask the DCWP to
strike the proposal to include account manager’s extensions in the call logs, if direct extensions do not
exist.

Any New Rules Should Apply to Accounts Charged-Off On or After the Effective Date

While the proposed rules do not mention an effective date, it is critical that any new rules apply to
accounts prospectively. To avoid retroactively impacting accounts charged-off prior to the effective
date, it is critical that new document, date and communication requirements only apply to accounts
charged-off on or after the effective date of new rules.

* k%

With the above concerns in mind, we urge the DCWP to amend its proposed regulation. Should
you have questions or request additional information, please don’t hesitate to contact me at
tamar.yudenfreund@encorecapital.com.

10 New York State Senate Bill 153.
1 12 CFR Part 1006.

Sincerely,

Jwar ﬁ%/zﬂ///

Tamar Yudenfreund
Senior Director, Public Policy
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December 16, 2022

CBA

NEW YORK STATE CREDITORS BAR ASSOCIATION, INC.

Re: Proposed Amendments to DCWP rules relating to debt collectors

The New York State Creditors Bar Association (the “NYSCBA”)! would like to thank the New York City
Department of Consumer and Worker Protection (the “DCWP” or “Department”) for this opportunity to
comment on the Department’s proposed amendments to its rules relating to debt collectors. These regulations
are vitally important to our members and their businesses and we appreciate the opportunity to engage in a
constructive dialog regarding these important updates.

As the Department noted in its “Statement of Basis and Purpose of Proposed Rule,” these past two years
have been eventful for our industry. Our members have recently incorporated into our practices a number of
changes to New York State Law under the Consumer Credit Fairness Act, signed by Governor Kathy Hochul and
Sponsored by Assemblywoman Helene Weinstein and Senator Kevin Thomas. Additionally, our members have
operationalized recent rules announced in June 2020 by the Department related to certain language access
services as well as a wide-ranging modernization of debt collection rules under Regulation F issued by the CFPB.

While we applaud the Department’s efforts to further protect consumers, NYSCBA’s comments reflect
an effort to harmonize, as much as possible, the implementation of these new city regulations, state laws and
federal regulations by keeping a consistent set of definitions and avoiding duplicative or inconsistent
requirements that create confusion for consumers and debt collectors alike. This letter begins with a discussion
regarding the need for an attorney carve out from the definition of “Debt Collector,” highlights areas of the bill
requiring technical clarification and finally ends with a brief discussion regarding the implementation
requirements. Not only will clarification benefit consumers and debt collectors but will also provide clarity for
the Department should enforcement be necessary.

l. The Definition of “Debt Collector” Under §4 Must Carve Qut Attorneys While Performing Legal
Activities.

The NYSCBA respectfully requests that the Department consider a limited carve out of legal activity
conducted by attorney’s practicing law from the definition of “Debt Collector.” This carveout is necessary to
allow our members to fulfill their responsibility to represent their clients through the legal process absent

1'The New York State Creditors Bar Association is an organization of legal professionals in the area of consumer and commercial debt
resolution. The attorneys and their firms who make up the Bar Association run professional practices that operate under an ethical
framework promulgated by the judiciary in search of durable and equitable post-judgment debt resolutions.
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conflict within the proposed amendments. As the Department is aware, the definition of “Debt Collection
Agency” under Section 20-489(5) of the New York City Administrative Code already excludes “any attorney-at-
law or law firm collecting a debt in such capacity on behalf of and in the name of a client solely through
activities that may only be performed by a licensed attorney.” The Second Circuit Court of Appeals has
identified that “...New York State Judiciary's ‘authority to regulate attorney conduct does not evince an intent
to preempt the field of regulating nonlegal services rendered by attorneys.’”> Accordingly, the NYSCBA
respectfully requests that attorneys acting in a litigation capacity be exempted from regulators intended to
cover conduct by Debt Collectors.

As the Department knows, 15 U.S.C. § 1692(a)(6) originally excluded attorneys from this definition but
was amended in 1986 to repeal that carve-out. However, many courts have interpreted that the repeal of the
carve-out was intended to protect consumers when attorneys are acting solely as a debt collector and not
during the pendency of a legal action when an attorney is engaged in litigation on behalf of a client. “The
purpose of removing the attorney exemption was not, however, to sweep within the scope of the term “debt
collector” those attorneys acting in the role of legal counsel while representing clients.”3

New York’s ethical rules place certain responsibilities on attorneys engaged in representation of their
clients. The preamble to the Model Rules of Professional Conduct (paragraph 2) specifically states, “as
advocate, a lawyer zealously asserts the client’s position under the rules of the adversary system.” Since many
of these proposed regulations will apply during litigation and in fact directly influence the litigation process, the
lack of a carve-out to these rules for lawyers would significantly impact an attorney’s ability to perform their
function as an advocate for their client.

Some examples of where such conflicts in the proposed laws conflict with our member’s duties as
attorneys include:

1. §5-77(a)(3) - Assume a consumer defendant wishes to settle a matter that requires the
creditor’s attorney to send a stipulation of settlement to the consumer. If that settlement
stipulation arrives within 5 days of the last communication, it can be deemed a violation of
these rules. Further, what if the parties are involved in discovery or other matters where
multiple documents need to be served upon the parties? Under the current construct of the
law, such service of papers could be considered a violation of the contact limits in the
proposed rules.

2. §5-77(b)(4) - Requires that a debt collector cease and desist communication once a
consumer makes such a request. While the NYSCBA certainly does not object to rules that

2 Eric M. Berman, P.C. v. City of New York, 796 F.3d 171, 175 (2d Cir. 2015), quoting 25 N.Y.3d at 692, 16 N.Y.S.3d at 31, 37 N.E.3d at
88,2015 WL 3948182 (emphasis added).
3 Fireman’s Ins. Co vs. Keating, 753 F.Supp. 1137 (S.D.N.Y.1990).
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prohibit debt collectors from communicating with a consumer that has requested the
collector cease communicating, an attorney could be deemed to be violating the rules if
they send legal notices or pleadings to the consumer. This would be a direct conflict with a
lawyer’s ability to represent their client during the pendency of a lawsuit.

3. §5-77(f) - Once a lawsuit is commenced and the defendant appears, the consumer
defendant has legal rights within the context of litigation, including discovery rights for
which a judge will establish a time-table for those responses to be due. By requiring an
attorney to provide validation at any time, this may directly conflict with the discovery
timeline laid out by court order.

Due to these few examples and other conflicts that will inevitably arise, we ask that an additional exclusion
be added to the definition of debt collector by adding a paragraph (6) that reads, “any communications,
letters, pleadings, or other correspondence that are delivered by an attorney licensed within the State of
New York while performing their duties as an officer of the court during the pendency of an active court
matter that is overseen and supervised by the New York State Unified Court System.”

1. Areas Requiring Technical Clarification

a. The Disclosure Under § 5-77 (f)(1)(v) Conflicts with Federal Law and Should be Modified.

The disclosure contemplated under this amendment conflicts with the requirements of federal law and
will cause confusion to consumers as well as debt collectors in their attempt to comply.

As the DCWP is aware, the Consumer Financial Protection Bureau published the Model Validation Notice
(the “MVN”). The MVN provides a safe harbor for compliance with the validation information content and
format requirements.* The Model Validation Notice includes specific language that ensures compliance with
12 CFR § 1006.34(c)(3)(i) and 34(c)(3)(v) which govern the consumer’s right to request validation of the debt
under the FDCPA. Federal law holds that the End Date of Validation period is “30 days after the consumer
receives or is assumed to receive the validation information.”> To comply with these requirements, the MVN
language reads: “If you write to us by <End Date of Validation Period>, we must stop collection on any
amount you dispute until we send you information that shows you owe the debt...”®

The disclosure required by § 5-77 (f)(2)(v) is inconsistent with the language in Model Form B-1 in two
important ways discussed below. The disclosure as contemplated reads:

Important Additional Consumer Rights under New York City Law:
I. You may contact a debt collector at any time, and by any means’, during the
collection of a debt to dispute or request verification of the debt.
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II. The debt collector must:

(1) Provide you verification of the debt in response to your first dispute or request
for verification, within 30 days of receiving such dispute or request, and stop
collecting until it provides this information in writing to you; or

(2) Provide you a notice in writing stating that it was unable to verify the debt within
30 days of receiving a dispute or a request, and stop collecting on the debt;

First, the disclosure states that the consumer may request verification of debt “at any time...during the
collection of a debt” rather than prior to the end of the validation period as envisioned by federal law.
Secondly, the disclosure states that the consumer may request verification of debt “by any means” rather than
in writing as required by federal law.

This conflicting language violates federal law and risks confusing consumers. During the validation period,
the debt collector must not engage in any collection activities or communications that overshadow or are
inconsistent with the disclosure of the consumer’s rights to dispute the debt and to request the name and
address of the original creditor.® Under these proposed rules, consumers would see one thing on the front of
the MVN and another thing on the back of the MVN generating inevitable confusion.

This conflict will generate litigation against debt collectors who attempt in good faith to comply with these
requirements. The FDCPA “is being privately enforced mostly on the hyper-technical margins of permissible
collection activity...hav[ing] drifted quite far from the truly awful collection practices—threatening violence,
disclosing a consumer’s personal affairs to others, impersonating public officials—that prompted Congress to
enact the FDCPA...The courts are to some extent simply burdening the collection industry with a continuing
portfolio of litigation that potentially raises the cost of credit for all consumers.”%° Further, Senior District Court
Judge Leo Glasser noted that the volume of alleged FDCPA violations has “quintupled...This standard prohibits
not only abuse but also imprecise language, and it has turned FDCPA litigation into a glorified game of ‘gotcha,’
with a cottage industry of plaintiffs' lawyers filing suits over fantasy harms the statute was never intended to
prevent.”!

As a result, the NYSCBA urges the DCPW to eliminate this disclosure requirement.

4 12 CFR § 1006.34(d)(2); see also 12 CFR § 1006.34(c) and 34(d)(1).

5 12 CFR § 1006.34(b)(3)(i).

6 Model Form B-1, Appendix B to 12 CFR Part 1006(Regulation F).

7 “[Alny means” can be interpreted as this may be through a medium including those that the debt collector

does not use.
8 It is important to note that this prong of the disclosure appears to conflict § 5-77 (f)(2), which defines the validation period in a manner
consistent with CFPB rules.
9 CFR 1006.38(b)(1).
0 15lam v. Am. Recovery Serv. Inc., No. 17-CV-4228 (BMC), 2017 WL 4990570, at *3 (E.D.N.Y. Oct. 31, 2017). '! Kraus v.
Prof'l Bureau of Collections of Maryland, Inc., 281 F. Supp. 3d 312, 322 (E.D.N.Y. 2017).
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b. A Copy of the Judgment Must be Sufficient Verification of the Debt Under § 5-77
(f)(s5)(i)

When a court reduces the facts of the case to a judgment, the judgment becomes the applicable
document. The judgment is entitled to the full faith and credit of every other state. By requiring that
additional documentation be provided in order to enforce a judgment, this provision is unconstitutional. As a
result, the provision should be modified.

This will be exploited as a tactic to impair our client’s rights by requiring attorneys to have in their
possession additional documentation long after judgment has been entered and documentation that may not
be available if the judgment is entered from a sister state. The regulations create an extrajudicial stalling tactic
that far exceeds the scope of CPLR Article 31. This will force attorneys to discontinue the action or seek a delay
in legal proceedings, impairing the rights of creditors to seek redress in court. As it is currently written,
consumer attorneys can counsel their clients to invoke this tactic not only post-discovery or after a dispositive
motion has been granted but even after a judgment has been entered by the court. This defeats the finality
accorded to matters that have been reduced to judgment by the courts.®

The finality of judgments has also been recognized and addressed in the FDCPA, which specifically provides
that verification of a debt already reduced to judgment is satisfied by providing a copy of the judgment.® The
proposed regulation has the effect of requiring attorneys to engage in post-judgment discovery, even after a
court has validly reduced a creditor’s claim to a judgment. This may even be long after the relevant document
retention period has expired for the creditor, making verification impossible.

The result of this requirement, perhaps years after judgment has been entered, further impairs our clients’
rights to enforce judgments entered by the courts of this state. Creditors who have already successfully
litigated their claims will be prevented from exercising their rights. Indeed, the proposed disclosure and
verification requirements post-judgment are unnecessary, as the legislature and the courts already provide
consumers with the ability to address judgments that consumers believe were entered improperly. New York
State trial courts are held with the responsibility of vacating default judgments if the facts establish a
reasonable excuse for the default and the possibility of a meritorious defense to the action.!

c. References to “Originating Creditor” Should be Replaced with the Term “Original Creditor”
as Defined Under the Consumer Credit Fairness Act

There are a number of references to the undefined term “Originating Creditor” throughout the proposed
rules. The Consumer Credit Fairness Act defines the “Original Creditor” as “the entity that owned a

° O'Brien v. Lehigh Valley R. Co., 176 Misc. 404 (Sup. Ct. Erie County 1941).
10See 15 USC § 1692g(a)(4); 12 CFR § 1006.34(c)(3).
11 See N.Y. C.P.L.R. §5015.
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consumer credit account at the date of default giving rise to a cause of action.”*? This definition of “Original
Creditor” alerts the consumer to the name of the creditor to which they are most familiar; i.e. the creditor to
whom the consumer was obligated at the time of default.

In contrast, the term “Originating Creditor” is ambiguous. It is not clear if “Originating Creditor” refers to
(1) the creditor at the time of default as in the Consumer Credit Fairness Act!*!4, (2) the creditor at the time
of charge off as defined under state court rules'’, (3) the “person or such person's successor in interest by
way of merger, acquisition, or otherwise, who extends credit creating a debt,”8 or (4) the creditor who
created the obligation. This lack of clarity can only lead to consumer confusion and generate risk of non-
compliance for debt collectors who act in good faith.

As a result, the NYSCBA urges the DCWP to replace the term “Originating Creditor” with the term
“Original Creditor” as defined by NY CPLR 105(g-1).

d. The Itemization Required Under § 5-77 (f)(5)(ii) Should be Made Consistent with the
Itemization Required Under the Consumer Credit Fairness Act

This itemization fails to provide the needed transparency to the consumer of any charges or fees that
have been added to the consumer’s balance by the debt collector. This is because the current draft
itemization language is vague and ambiguous. Under this proposed rule, in order to complete a verification
of debt request, the debt collector must provide:

...a document itemizing: (1) the total amount remaining due on the total principal balance of the
indebtedness to the originating creditor and (2) each additional charge or fee claimed or alleged to
be due that separately (i) lists the total for each charge or fee and the date that each charge or fee
was incurred; and (ii) identifies and describes the basis of the consumer's obligation to pay it;*®

The rule does not define what the “total principal balance of the indebtedness to the originating creditor” is.
Since there is no clarity as to what constitutes the “total principal balance...to the originating creditor,” it is
not clear as to when the “additional” charges or fees begin to accrue. For instance, assume the initial
creditor who entered into the obligation with the consumer assigns the loan prior to default, as is common
in a number of different financial products. Does the “total principal balance” begin to accrue at the time of
the first assignment since it is the amount owed to the “originating creditor?” This ambiguity makes it
impossible for a debt collector acting in good faith to ensure compliance with this rule and does not provide
the intended transparency to the consumer.

12N.Y. C.P.L.R. 105(g-1).
13N.Y. C.P.L.R. 105(g-1).
14 NYCRR 208.14, 202.27-a. '3 23 NYCRR

1.1(h).
15 Proposed Amendments at § 5-77 (£)(5)(ii)
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In order to create this transparency, the NYSCBA recommends that the DCWP adopt the itemization
requirements recently enacted as part of the Consumer Credit Fairness Act. Under NY CPLR 3016(j)(5), the
debt collector must itemize the debt in one of two ways:

(A) by (i) principal; (ii) finance charge or charges; (iii) fees imposed by the original
creditor; (iv) collection costs; (v) attorney's fees; (vi) interest; and (vii) any other fees and
charges.

(B) If the account was a revolving credit account, an itemization of the amount sought,
by: (i) the total amount of the debt due as of charge-off; (ii) the total amount of interest accrued
since charge-off; (iii) the total amount of non-interest charges or fees accrued since chargeoff;
and (iv) the total amount of payments and/or credits made on the debt since chargeoff;*®

These itemization processes allow for transparency with the consumer who is able to understand the
balance sought while providing a reasonable methodology for debt collectors to follow.

In addition, by utilizing this itemization method, the DCWP will provide consistency between NY statute
and regulation, prevent confusion by consumers who receive one itemization in response to a validation of
debt request and another in a lawsuit on the same debt and mitigate the risk of noncompliance by debt
collectors who act in good faith to comply.

e. The Requirement that the Collector Receive an Email from the Consumer within the Past 60
Days is Not Consistent with New York Litigation Procedures.

In the course of litigation, it is common for an attorney to receive email communication from the
consumer. Matters are frequently adjourned out for months in NYC courts. The prohibition on emailing

consumers unless an email is received within 60 days is too restrictive.’

. Implementation Challenges

a. Record Keeping Requirements

The requirement that the debt collector keep monthly logs under § 2-193(a)(6) and § 2-193(b) creates a
substantial burden on small and medium size businesses operating in this industry. The requirement to
create monthly logs will result in debt collectors engaging in time consuming and expensive efforts to design
procedures to compile these logs. The logs themselves do not serve a benefit to consumers but merely

18N.Y. C.P.L.R. 3016 (McKinney)
17 Proposed Amendments at § 5-77(b)(5)(1)(B)
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require the collector to collate information at the collector level that is already available within the
individual records for each debt.

b. Effective Date
The NYSCBA respectfully requests that these rules are made effective no earlier than January 1, 2024 in
order to implement the requirements of this rules. These proposed rules are far reaching and require
substantial time to develop procedures and work with clients to bring firms into compliance.

c. Prospective Nature

The NYSCBA respectfully requests that the DCWP clarify that these rules apply only to debt collection
activity that takes place after January 1, 2024.

Thank you again for the opportunity to comment and for your consideration of our suggestions. We
hope this letter sparks further dialog about the language of the proposed amendment before its language is
finalized.
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NATIONAL HEADQUARTERS

7 Winthrop Square, Boston, MA 02110
(617) 542-8010

National

N‘ I ' : Consumer Law WASHINGTON OFFICE

Center Spanogle Institute for Consumer Advocacy
H Fighting Together 1001 Connecticut Avenue, NW, Suite 510
for Economic Justice Washington, DC 20036
December 19, 2022 (202) 452-6252

December 19, 2022 NCLC.ORG

New York City Department of Consumer and Worker Protection
42 Broadway New York, NY 10004
rulecomments@dcwp.nyc.gov

VIA E-mail

RE: Proposed amendments to rules related to debt collectors
Dear Department of Consumer and Worker Protection:

My name is April Kuehnhoff, and | am a Staff Attorney at the National Consumer Law Center (“NCLC”),
where my work focuses on federal and state advocacy related to fair debt collection. My colleague,
Nicole Cabariez is a Skadden Fellow at NCLC whose work focuses on consumer law issues impacting
immigrant communities, including language access for consumers with limited English proficiency
(“LEP”).

We submit these comments to support the Department of Consumer and Worker Protection’s (“DCWP”)
efforts to strengthen its debt collection regulations and to offer suggestions for additional improvements
and clarifications.

Proposed Amendments in the Context of Other Relevant Developments

NCLC’s comments will focus on the relationship between DCWP’s proposed amendments, the federal Fair
Debt Collection Practices Act (“FDCPA”), and federal debt collection regulations issued to implement the
FDCPA (“Regulation F”). Regulation F has many gaps and weaknesses, and we commend the DCWP’s
proposal for its efforts to fill some of these gaps.

We also note that the New York Department of Financial Services (“DFS”) has proposed but not yet
finalized its own debt collection regulations. In light of the unfinished DFS rulemaking, we recommend that
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DCWP release a revised version of this proposal for further comments once the DFS rules are finalized and
can be taken into consideration in revising any proposed amendments to DCWP regulations.

Stronger Consumer Protections are Not Preempted by the FDCPA or Regulation F

On many issues, DCWP proposes amendments to its debt collection rules that will provide greater
protections for consumers than the FDCPA or Regulation F. We applaud DCWP’s efforts to strengthen
consumer protections and note that stronger consumer protections are not preempted by the FDCPA,
which says:

This subchapter does not annul, alter, or affect, or exempt any person subject to the provisions of
this subchapter from complying with the laws of any State with respect to debt collection practices,
except to the extent that those laws are inconsistent with any provision of this subchapter, and
then only to the extent of the inconsistency. For purposes of this section, a State law is not
inconsistent with this subchapter if the protection such law affords any consumer is greater than
the protection provided by this subchapter.

Regulation F contains similar language, and also clarifies that provisions in Regulation F - like the FDCPA -
do not preempt stronger state consumer protections.

The FDCPA and Regulation F define the term “state” to include a “political subdivision” of a state. Thus,
New York City has the same ability to enact consumer protection that exceed the baseline created by the
FDCPA and Regulation F as a state.

In our discussion below, we cite some of the ways in which the DCWP’s proposed amendments provide
additional protections to consumers and why those additional protections are important.

Delivery of Validation Notices

The proposed amendments make clear that the validation notice must be provided in writing. This
protection is important because Regulation F authorizes oral-only delivery of validation information in the
initial communication. Consumer advocates surveyed six months after Regulation F’s

implementation date reported that debt collectors are communicating validation information orally and
that this practice creates consumer comprehension problems. By clearly requiring that the validation
information must be provided in writing, DCWP’s proposed amendments provide an important consumer
protection that exceeds the protections available to consumers under Regulation F.

The proposed amendments also address electronic delivery of validations notices. However, there appears
to be some internal inconsistency in the proposed amendments related to this provision as well as a
conflict with Regulation F as outlined in the bullets below.
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« The proposed amendments state that debt collectors may deliver a validation notice electronically.
However, this seems to be at odds with the proposed language in § 5.77(f)(1), which requires “a
written notice by mail or a delivery service.”

» The proposed amendment stating that debt collectors may deliver a validation notice electronically
requires debt collectors to do so “in accordance with § 5.77(b)(5).” However, allowing electronic
delivery of the validation notice seems to be at odds with the proposed language in § 5.77(b)(5)(i),
which says that the debt collector “must provide a written validation notice to the consumer . ..
prior to contacting a consumer by electronic communication.” It is unclear whether sending a
validation notice electronically satisfies this requirement.

» The proposed amendments specify that debt collectors “may only use a specific email address, text
message number, or specific electronic medium of communication” if the debt collector obtains
consumer consent or the consumer previously used that specific medium of communication to
communicate with the debt collector and certain other conditions are met. This means that the
debt collector would not be able to provide a validation notice in the initial communication.
Regulation F specifies that where the debt collector seeks to provide a validation notice
electronically within five days of the initial communication, the debt collector must comply with the
federal E-SIGN Act. This requirement is currently not reflected in DCWP’s proposed amendments.

We believe that postal mail is the best method of delivery for the validation notice unless the debt collector
has direct consent from the consumer that complies with the federal E-SIGN Act to allow electronic
delivery of the validation notice.

If DCWP does allow electronic delivery of the validation notice, it should consider which methods of delivery
to allow. In a survey 6 months after Regulation F took effect, consumer advocates reported that debt
collectors are sending validation information to consumers electronically as an attachment to or hyperlink
in an email and as a hyperlink in a text message. In interviews, some advocates also reported that consumers
tend to be more suspicious of electronic communications due to concerns about fraud and scams. These
concerns are particularly well founded where the methods of delivery would require consumers to click on
a hyperlink or download an attachment in order to view a validation notice. We have asked the CFPB to
clarify that such methods of delivery do not satisfy Regulation F’'s requirement to send the notice “in a
manner that is reasonably expected to provide actual notice.” Consumers should not risk losing access to
important debt collection disclosures because they appropriately avoid clicking on links and downloading
items from unknown senders to protect themselves from malware. Thus, if the DCWP does allow electronic
delivery of the validation notice, it should prohibit delivery by hyperlink or attachments.

Limits on Communication Frequency

New York City’s current regulations generally limit debt collectors to no more than two calls in a sevenday
period. This provides significantly more protection than Regulation F, which only creates a presumption
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that the debt collector intends to annoy, abuse, or harass the consumer if it calls more than seven times in
a seven-day period.

The proposed regulations would amend this provision to prohibit debt collectors from communicating or
attempting to communicate more than three times in a seven-day calendar period “by any medium.” We
believe that DCWP intends the three-communication limit to apply in total across all communication media
- for example one voicemail, one email, and one letter in a seven-day period would reach the three
communication limit. However, as currently phrased, this provision could be read as allowing three
communications per medium - for example three voicemails, three emails, and three letters in a seven-day
period. We recommend that DCWP clarify that the first interpretation is what it intended by revising this
provision.

As so revised, this amended regulation will continue to provide protection for consumers that exceeds the
protection provided by Regulation F— both by providing a lower number of permissible telephone calls and
by specifying a limit to the total number of communications or attempted communications that applies
across all media. Such an amended provision would function in a way that is similar to the current law in
Washington State, which has existed since 1971.

To provide further protections for consumers, we recommend that DCWP clarify that these limits apply per
consumer, not per account. This will avoid the problem that arises where a debt collector is collecting
multiple accounts for the same consumer - e.g., a debt collector collecting five medical accounts for the
same consumer that claims to be allowed to communicate or attempt to communicate 15 times in a seven-
day period.

The proposed regulations would also prohibit debt collectors from contacting the consumer again during a
seven-day period after having “an exchange with the consumer in any medium.” Regulation F creates a
presumption that the debt collector intends to annoy, abuse, or harass the consumer if it places a
telephone call to a consumer within seven days of a previous telephone conversation. DCWP’s proposed
language seeks to extend that consumer protection by applying it to exchanges in any medium. We support
efforts to consider how this protection may apply to other communication media, but we recommend that
the DCWP clarify what constitutes “an exchange,” especially with respect to communications via text or live
chat on the collector’s website since such conversations may involve multiple responses as part of the
same thread.

Other Issues Related to Electronic Communications
Consent

We support DCWP’s proposal to add consumer consent requirements before debt collectors can contact
consumers electronically or via social media. These provisions exceed the protections provided by
Regulation F, which do not require consumer consent. However, to clarify that consumer consent does not
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transfer from the creditor to the debt collector, we recommend using the same language that Regulation F
does in other portions of the regulations - “prior consent of the consumer, given directly to the debt
collector.”

As currently drafted, the regulations provide two alternate methods of consent for electronic
communications but only one method of consent for social media communications. DCWP should clarify
when something is a “specific electronic medium of communication” for which there are two methods of
consent and when the debt collector is communicating via a “social media platform” for which there is only
one method of consent. This will ensure that platforms that approximate text messaging, such as
WhatsApp, Groupme, and Signal, are appropriately categorized.

Opt-Out

We recommend that DCWP amend the proposed provision requiring debt collectors to provide an optout
notice in every electronic communication to add a requirement that debt collectors allow consumers to
opt-out by replying “stop.” Specifying a universal method to opt-out of electronic messages makes it easier
to educate the public about how to opt-out of messages. It also prevents debt collectors from requiring
consumers to click on links from an unknown sender just to opt-out, potentially putting the consumer at
risk of malware. Forcing the debt collector to allow consumers to reply “stop” also prevents debt collectors
from sending no-reply emails or one-way text messages that would otherwise force the consumer to use a
different form of media in order to communicate with the debt collector (e.g., going to the debt collector’s
portal and logging in to update communication preferences).

Add “Attempt to Communicate”

Some provisions in the proposed regulations only apply to communications. To make these provisions
parallel to similar provisions in Regulation F, DCWP should amend them to add “attempt to communicate.”

Work Email or Text

DCWP’s proposed amendments eliminate exceptions in Regulation F that allowed for debt collectors to
communicate with consumers in some circumstances via a work email address or work phone number via
text messages. We agree that most of these exceptions should be eliminated but recommend adding an
exception for communications with the “prior consent of the consumer, given directly to the debt
collector.”

Notice Before Credit Reporting

DCWP’s proposed amendments require that the debt collector provide notice about the alleged debt
before credit reporting and that the notice inform the consumer that “the debt may be reported to a credit
reporting agency.” Such information would provide more details to the consumer than a similar notice
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requirement in Regulation F. However, to avoid violations of the FDCPA as the result of debt collectors
threatening to take an action that they do not intend to take, DCWP should clarify that such notice should
not be included in the validation notice where the debt collector does not actually plan to report the
alleged debt co a credit reporting agency.

To align its proposed amendments with Regulation F, DCWP should also amend this provision to specify
that the 14-day waiting period applies when the notice is provided in a validation notice, not just “by mail”
as stated in paragraph (i).

Time-Barred Debt Collection

We are concerned about the ability of the least sophisticated consumer to understand time-barred debt
disclosures. As such, we recommend that DCWP prohibit all collection of time-barred debt to protect
consumers against abusive practices related to the collection of time-barred debts.

However, to the extent that DCWP retains a disclosure-based approach rather than prohibiting all
collection of time-barred debts, we applaud efforts to revise the disclosure to make it easier to read and
understand. Moreover, because we believe that two, different time-barred debt disclosures are more likely
to confuse consumers than one well-crafted disclosure, we encourage DCWP to work with DFS to test and
implement the most effective consumer disclosure.

Additionally, we urge DCWP and DFS to jointly craft a single disclosure that will fit (using a readable font size)
in the space reserved for time-barred debt disclosures in the CFPB’s model validation notice. This is because
we believe that consumers will be more likely to notice the disclosure if it appears on the front of the notice.

We agree that a disclosure-based approach is more likely to be effective when, as here, the disclosure must
be made in every communication. We recommend striking the word “permitted,” since the disclosure
should be made whether or not the communication is permitted. Furthermore, we recommend that DCWP
require all debt collection communications on time-barred debt to be made in writing-only. When dealing
with a complicated topic like time-barred debt, it is far more likely that the consumer will be able to
understand that disclosure or find someone to help explain it when the disclosure is in writing than when it
is made orally over the phone.

Finally, we note that DCWP’s proposed rules list as unfair “selling, transferring, or placing for collection or
with an attorney or law firm to sue a consumer to recover any debt where the debt collector knows or
should know that the time to sue on the debt has expired, without including a clear and conspicuous notice
to the recipient of the debt that the statute of limitations on such debt has expired.” Because these debts
are so old that they cannot be collected without mistakes or deception, we urge DCWP to completely
prohibit selling, transferring, or placing time-barred debt for collection.
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Simplifying Rules for Cease Communications Requests, Disputes, and Requests for Original Creditor
Information

We applaud DCWP for removing unnecessary obstacles to exercising consumer rights. Specifically, the
proposed amendments remove the requirement that consumers provide cease-communication requests,
disputes, and requests for original creditor information to debt collectors in writing.

Requiring a written request creates a barrier to exercising consumer rights, and consumers may not always
realize that they need to provide notice in writing to access the legal protection. For example, in a CFPB
survey of consumer experiences with debt collection, 87% of respondents who had asked the debt
collector to stop contacting them did so by phone or in person only. Removing the requirement that such
requests be in writing, as DCWP proposes here, also lowers barriers for those with limited English
proficiency or limited formal education who may struggle to put a request in writing.

Additionally, it allows consumers to access the full protection of these provisions without needing to rely
on the willingness of the debt collector to voluntarily honor oral requests when consumers omit formal
written notice.

Additionally, DCWP’s proposed amendments will simplify access to consumer protections by allowing
consumers to submit disputes and requests for original creditor information “at any time during the period
in which the debt collector owns or has the right to collect the debt.” In contrast, the FDCPA specifies that
the consumer has “thirty days after receipt of the notice” to submit a dispute or request for original
creditor information in order to trigger the requirement that:

[T]he debt collector shall cease collection of the debt, or any disputed portion thereof, until the
debt collector obtains verification of the debt or a copy of a judgment, or the name and address of
the original creditor, and a copy of such verification or judgment, or name and address of the
original creditor, is mailed to the consumer by the debt collector.

The DCWP’s proposed amendment means that consumers get the benefit of the collection pause
regardless of when they submit the dispute or request for original creditor information. This is important
because there are many reasons that consumers may not submit a dispute or request for original creditor
information within 30 days of receiving the validation notice. For example, consumers may not notice that
they have a right to dispute or request original creditor information when they first receive a validation
notice. They may need to consult an attorney, a friend, or others to understand the validation notice and
their rights or to get help disputing the debt or requesting original creditor information. All of this can take
time, especially where overwhelmed consumers struggle to cope with stress related to ongoing debt
collection.

Debt Verification and Unverified Debt Notice
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DCWP proposes important amendments to the debt collection rule related to the verification of debts.
First, it proposes to amend the regulations to require debt collectors to respond to a dispute or request for
verification or a request for original creditor information within 30 days of receipt. This would be a
significant improvement for consumers since neither the FDCPA nor Regulation F requires debt collectors
to reply within a specified time.

Next, the proposed amendments outline what information a debt collector must provide in response to a
dispute or request for verification. This list is designed to provide the consumer with substantive information
about the alleged debt that the consumer can use to assess whether this account is their debt, whether the
amount is correct, and what the relationship is between this creditor and the original creditor. DCWP should
also consider how this list may be different if the alleged debt has been reduced to a judgment.

Requiring debt collectors to produce certain information in response to a dispute or request for verification
is an important consumer protection because the FDCPA and Regulation F simply require “verification of
the debt or a copy of a judgment” without explaining what constitutes proper verification of the debt. As a
result, debt collectors frequently respond to consumer disputes by simply reiterating that the amount of
the alleged debt is correct without providing any kind of documentation of the alleged debt. The proposed
amendments would put an end to this practice.

The proposed amendments also specify that debt collectors that cannot provide verification of a debt in
response to a dispute or request for verification must provide an “unverified debt notice” stating that the
collector is unable to verify the debt and informing the consumer that it will stop collecting on the debt.
This would eliminate the current practice, employed by some debt collectors, of simply never responding to
a consumer’s dispute or request for verification. We recommend that DCWP further amend this provision
to clarify that the debt collector “cannot provide a consumer with verification of a debt” when the debt
collector cannot provide the specific documentation discussed in the previous paragraph.

Finally, we note that DCWP’s proposed amendments list as unfair:

[Slelling, transferring, or placing for collection or with an attorney or law firm to sue a consumer to
recover any debt for which the debt collector was unable to provide written verification of the
debt, despite having received a dispute or request for verification of the debt from the consumer,
without including a clear and conspicuous notice to the recipient of the debt that the debt was not
verified and a copy of the “unable to verify notice” sent to the consumer pursuant to subdivision (f)
of this section.

Currently, debt collectors that cannot verify a debt typically return the account to the creditor, who may
then sell the account or place it with another third-party debt collector. That new debt collector may then
attempt collection from the consumer, requiring the consumer to dispute or request verification of the
debt again in order to enforce their rights. While the DCWP’s proposed amendment may discourage some
creditors from placing the unverified debt for collection again, we urge DCWP to completely prohibit
selling, transferring, or placing debts that cannot be verified for collection.
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Language Access

DCWP’s current and proposed rules impose stronger language access requirements than Regulation F,
which do not impose any meaningful protections to consumers with Limited English Proficiency (LEP).
Importantly, all of the Regulation F provisions concerning translated disclosures are permissive and
voluntary— a debt collector would be entirely compliant with Regulation F if it offered no language access
services, took no efforts to ascertain a consumer’s language preference, or obscured the availability of the
language services it offers.

While DCWP’s current rules do not require that debt collectors offer language services, they lay the
groundwork for debt collectors to offer greater language access in the future. For instance, debt collectors
must request and record a consumer’s language preference before attempting to collect a debt, and transfer
the information on the consumer’s language preference whenever a debt is sold, transferred, or referred to
debt collection litigation. Asking consumers about their language preference is the very first step to offering
effective language access, as it enables debt collectors to develop language services according to the
greatest language needs in the communities from which they seek to collect the most. Moreover, these
requirements allow debt collectors to direct consumers to the resources they need, streamlining the
provision of language services. We applaud DCWP’s leadership in requiring debt collectors to maintain these
records, and hope that other jurisdictions will follow New York City’s example.

The proposed amendments further clarify that these record-keeping requirements are not intended to be
limited to the subset of debt collectors which offer language services, but they instead apply to all debt
collectors. For instance, by deleting “in a language other than English” from section 2-193(c)(3), the
proposed amendments clarify that all debt collectors must prepare annual reports indicating, by language,
the number of consumer accounts on which an employee collected or attempted to collect a debt, and the
number of employees that collected or attempted to collect on such accounts. We appreciate that the
amendments to this section require all debt collectors to prepare and maintain such reports, even when
they do not offer any language services, as it ensures that all debt collectors have a regular opportunity to
monitor and evaluate the language services they offer, and consider expanding or changing their language
services whenever appropriate.

To strengthen this mandate, we recommend changing the language in section 2-193(c)(3) to include a
greater scope of possible language services in the annual report that debt collectors must produce and
maintain. We suggest requiring that debt collectors state the number of consumer accounts on which the
debt collection agency collected or attempted to collect a debt, not simply limiting the report to those
actions taken by the agency’s employees. For example, these reports should capture a range of other
language services beyond the use of multilingual employees, including form letters, emails, text messages,
and oral interpretation services. These actions may not always constitute actions taken by the debt
collector’s employees, as they could be either automated or conducted through its agents, yet they should
nonetheless be captured in these annual reports. We also recommend that DCWP collect such information
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electronically to facilitate DCWP’s ability to monitor and report on the state of language access in New York
City debt collection.

We also appreciate the clarifications offered in section 5-77(h), which specify that the disclosures concerning
the availability of language services and the link to DCWP’s glossary of commonly used terms in debt
collection must be on the homepage of the debt collector’s website, or a link accessible from the homepage.
We support this clarification, as it prohibits debt collectors from burying these disclosures in a part of the
website that is unlikely to receive much traffic.

We want to encourage DCWP to consider expanding on these rules to require debt collectors that do not
offer any language services to begin somewhere. As DCWP noted in its 2019 report on this topic, language
access provisions are of limited utility if they are left to the discretion of individual debt collectors. Indeed,
in a survey six months after Regulation F took effect, 59.4% of consumer advocate respondents reported
that debt collectors were generally not providing the CFPB’s optional Spanishlanguage disclosures.

Other jurisdictions are starting to lead the way in this area. For example, on January 1, 2023 the District of
Columbia will begin to require that debt collectors provide validation notices to consumers in both English
and Spanish, unless another language was “principally used in the original contract with the consumer or
by the debt collector in the initial oral communication with the consumer,” in which case the debt collector
must provide the validation notice to the consumer in both English and that other language.

DCWP should consider implementing a similar requirement for debt collectors in New York. We
recommend that DCWP begin by requiring that all debt collectors provide a Spanish translation of the
validation notice to all consumers as a matter of course, with an exception for when a consumer has
otherwise indicated a preference for a different language. We recommend requiring debt collectors to
send the Spanish translation by default for two reasons. First, the CFPB provided a model validation notice
translated into Spanish when it promulgated Regulation F, which would enable debt collectors to satisfy
the requirement without needing to expend resources in translating the notice. To the extent that DCWP’s
amended regulations change or add to the language presented in the model validation notice, DCWP can
publish a translation of the relevant changed or additional language. In addition, Spanish is the most
commonly spoken language among the foreign-born population in New York City, with Spanish speakers
representing nearly 40% of the city’s foreign-born population. Such a mandate would improve language
access for a large proportion of New York’s LEP population.

Moreover, debt collectors should be required to send translated validation notices whenever the debt
collector is both aware of a consumer’s language preference and there is a model translated validation
notice in that consumer’s preferred language. Thus, as the number of languages included in the pool of
government-provided translations grows, and as debt collectors continue to track and transfer consumer
language preference, language access in debt collection will also continue to expand.

Without such mandates, we worry that proposed section 5-77(f)(2) will disincentivize debt collectors from
using the CFPB’s Spanish translation of the model validation notice, and any future translations provided by
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government sources. The proposed section requires debt collectors that offer consumers translated
validation notices to respond to consumer requests for verification or dispute letters in the same language
as the translated validation notice with either a translated verification letter or a translated unable to verify
notice. We worry that requiring more of debt collectors that voluntarily offer translations will discourage
debt collectors from using translations that are already available to them. Without a mandate to use
translated notices, nothing in the proposed rules would prevent debt collectors that currently use
translated validation notices from discontinuing their use of translated notices in the face of these
additional requirements. At a minimum, to mitigate this risk, we suggest that DCWP provide model
translations for an “unable to verify” notice, and offer sample translations for verification letters.

Finally, we suggest that DCWP work in conjunction with the CFPB and relevant New York state government
agencies to translate the model validation notice, and other standard notices and disclosures, into
additional languages beyond Spanish. New York City is one of the most diverse cities in the world. Its
residents speak over 200 languages, and nearly 25% of the population has Limited English Proficiency.
Thus, New York is uniquely positioned to lead the charge in the effort to provide language services to a
broader array of consumers facing debt collection. DCWP has already taken steps towards serving this
population by providing a glossary of commonly used terms in debt collection in eleven languages, and
building out a repository of translated notices and disclosures would be a natural next step.

Record Retention

DCWP proposes to amend its regulations regarding record retention to add additional items that debt
collectors must retain as part of the record retention policy. This section is important because Regulation F
does not provide any details about what records must be retained, stating only that, “a debt collector must
retain records that are evidence of compliance or noncompliance with the FDCPA.” DCWP’s more detailed
regulations provide more information to debt collectors about what information must be retained.
Moreover, they provide details to debt collectors regarding what information must be recorded, unlike
Regulation F, which states that there is “[n]o requirement to create additional records.”

DCWP should clarify whether the requirement to retain “[a] copy of all communications and attempted
communications or exchanges with the consumer” applies to phone calls and, if so, how this provision
relates to the requirement to either record “all telephone communications with all NYC consumers or with
arandomly selected sample of at least 5% of all calls made or received.” We recommend that DCWP require
recording and retention of all oral communications.

Private Right of Action

To facilitate enforcement of the DCWP’s expanded debt collection regulations, we recommend adding a
private right of action to allow consumers to sue debt collectors for violations of these regulations.
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Thank you for your time and attention to these comments. Please feel free to contact us at the email
addresses below if you have any questions.

Sincerely,
April Kuehnhoff

Staff Attorney
akuehnhoff@nclc.org

Nicole Cabafiez
Skadden Fellow
ncabanez@nclc.org
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_ AMERICAN FINANCIAL SERVICES ASSOCIATION

December 19, 2022

DCWP

42 Broadway

New York, NY 10004

Via email: rulecomments@dcwp.nyc.gov

Re: Proposed amendments to DCWP rules relating to debt collectors

On behalf of the American Financial Services Association (“AFSA™),! thank you for the opportunity to
provide comments on the Department of Consumer and Worker Protection’s (“DCWP”’) proposed
amendments to its rules relating to debt collectors. We share DCWP’s goal of promoting fair debt
collection practices, and we appreciate DCWP’s efforts to clarify the requirements and conform them
with state and federal requirements. We do believe some further clarity is necessary to ensure the rules
are clear for the sake of consumers and financial institutions alike, and we look forward to engaging
with DCWP throughout the amendment process.

Definition of “Debt Collector”

We appreciate DCWP’s proposed amendments narrowing the definition of “debt collector” and
clarifying the scope of the rules. Congress recognized in establishing the federal Fair Debt Collection
Practices Act (“FDCPA”), that creditors “generally are restrained by the desire to protect their good will
when collecting past due accounts,” which distinguishes them from debt collectors who are “likely to
have no future contact with the consumer and often are unconcerned with the consumer’s opinion of
them.” Creditors do not operate like debt buyers or third-party debt collectors, with most creditors
originating their own accounts or acquiring accounts shortly after origination and well before default. In
contrast to third-party debt collectors or debt buyers that usually collect only mature, static, full-account
balances from consumers with whom they have no prior or ongoing relationship, creditors usually
collect delinquent installments from consumers with whom they have a long-term and continuous
relationship and who (absent acceleration) may carry other (current) balances with the creditor. Unlike
creditors, debt buyers and third-party debt collectors may operate with very limited information
regarding the consumer or the account involved. Creditors continue to service an account when the
consumer is past due, while debt buyers and third-party debt collectors solely engage in debt collection
activities and are more likely to collect much older charged-off or time-barred debts.

We applaud the proposed amendments that would bring the definition of debt collector more in line with
the FDCPA and the New York State Department of Financial Services’ (“DFS”) regulations and believe
several additional revisions could make this renewed scope even clearer. Specific clarification related to
creditors’ employees and to persons collecting debt that was not in default at the time it was obtained,
both of which are present in the federal and state requirements, are missing from DCWP’s proposed
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amended rules. Such clarification is necessary for the rules to clearly exclude creditors’ employees from
scope—as it would not make sense for creditors to be excluded from scope but not their employees—
and to ensure that the rules reflect DCWP’s intent. For these reasons, to align the rules with the federal
and state definitions, we respectfully request that the rules be further clarified to amend the definition of
“debt collector” in Section 5-76 of Part 6 of Subchapter A of Chapter 5 of Title 6 of the Rules of the
City of New York to read:

Debt collector. The term “debt collector” means any person engaged in any business the
principal purpose of which is the collection of any debts or who regularly collects, or attempts to
collect, directly or indirectly, debts owed or due or asserted to be owed or due to another person.
The term does not include:

(1) any officer or employee of the United States, any State or any political subdivision of any
State to the extent that collecting or attempting to collect any debt owed is in the performance
of their official duties;

(2) any person while engaged in performing an action required by law or regulation, or required
by law or regulation in order to institute or pursue a legal remedy;

(3) any individual employed by a nonprofit organization which, at the request of consumers,
performs bona fide consumer credit counseling and assists consumers in the liquidation of
their debts by receiving payments from such consumers and distributing such amounts to
creditors;

(4) any individual employed by a utility regulated under the provisions of the Public Service
Law, to the extent that New York Public Service Law or any regulation promulgated
thereunder is inconsistent with this part;

(5) any person while performing the activity of serving or attempting to serve legal process on
any other person in connection with the judicial enforcement of any debt, or serving, filing or
conveying formal legal pleadings, discovery requests, judgments or other documents
pursuant to the applicable rules of civil procedure, where such person is not a party, or
providing legal representation to a party, to the action;

(6) any officer or employee of a creditor while, in the name of the creditor, collecting debts for
such creditor; or

(7) any person collecting or attempting to collect any debt owed or due, or asserted to be owed or
due to another, to the extent such debt collection activity:

(A) Is incidental to a bona fide fiduciary obligation or a bona fide escrow arrangement;

(B) Concerns a debt that such person originated;

(C) Concerns a debt that was not in default at the time such person obtained it; or
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(D) Concerns a debt that such person obtained as a secured party in a commercial credit
transaction involving the creditor.

Each of these additions aligns with the FDCPA! and would support the DCWP’s mission without
excluding persons that are members of the debt collection industry. Collection agencies that regularly
seek repayment on behalf of others, debt buyers that make a business out of purchasing charged off debt
and debt collection, and ‘persons’ that receive accounts and intend to sue to collect, all would still be
within scope of the proposed amendments because they would either have a “principal” business of debt
collection and/or they would regularly collect on behalf of another. These slight amendments would
ensure the focus is on those that make a business out of collecting debts, rather than entities that extend
credit and seek repayment as part of their regular business.

Definition of “Debt”

Notwithstanding changes to “debt collector,” the DCWP should also consider amending its current
definition of “debt,” which does not currently distinguish between “obligations” currently owed and
those that are in default. Because it does not, the current definition risks the unintended consequence of
bringing in businesses that merely seek repayment of point-of-sale for goods provided or services
rendered.” Accordingly, we would also suggest that the DCWP revise its definition of “debt” to only
focus on an “obligation or alleged obligation” that is alleged to be in default at the time the demand for
payment is made. Otherwise, individual persons that merely ask for money in exchange for goods could
be considered “debt collectors” demanding repayment of “debt” merely because they ask for payment.

Communication Restrictions
Section 5-77(b)(1)(iv) limits communicating or attempting communication by any medium with a
consumer with “excessive frequency,” which is subsequently defined as more than three times in a

seven-day period, or once within that same period after having had an “exchange” with the consumer.

In finalizing Regulation F, the Consumer Financial Protection Bureau (CFPB) declined to implement a
communication frequency limit for debt collectors and instead restricted only the frequency of calls.

1See 15 U.S. Code § 1692a(6)(a) and 15 U.S. Code § 1692a(6)(f)

2 Examples may include store clerks asking a customer to pay for goods, home service companies like plumbers or
electricians that are following up with an invoice for services rendered, book or movie rental stores that seek payment when
an item is returned, and the multitude of other businesses of all sizes making point-of-sale requests for repayment. Each
employee employed by these ‘persons’ that ask consumers to pay, per their obligation, as part of a consumer transaction
could be within scope.
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Under the final rule, there is a presumption of compliance when a debt collector places no more than
seven calls within a seven-day period. See 12 C.F.R. §

1006.14(b)(2). In doing so, the CFPB recognized that mediums of communication such as text and email
are not as disruptive or intrusive to consumers as calling. That is especially true when you consider
Regulation F’s rules requiring clear and conspicuous opt-out instructions in texts and emails and that any
such opt-outs be honored. Given the less intrusive nature of digital communications, the fact that
consumers can easily opt-out of any such communications, and the fact that more and more customers
prefer to receive texts or emails rather than phone calls, we respectfully request that the communication
frequency restriction be revised to align with Regulation F—i.e., creating a presumption of compliance
by placing no more than seven calls within a seven-day period without restrictions on other mediums of
communication.

The frequency limit proposed in the rules is also particularly problematic in that it seemingly applies per
customer rather than per debt. Thus, a debt collector attempting to communicate with a consumer who
has multiple delinquent accounts would still be limited to a total of three attempts in a seven-day period
despite that consumer owing more than one debt. A per consumer rather than per debt limitation is also
inconsistent with the CFPB’s approach in Regulation F, which excludes creditors and applies the seven-
call limit per debt. See 12 C.F.R. §

1006.14(b)(2). For these reasons, we propose that the rules be amended to adopt Regulation F’s
approach to communication frequency limitations.

Verification of Debt Requirements

To provide “debt collectors” clear instructions on what information is required when validating a debt
and responding to verification of debt (“VOD”) requests, we suggest the DCWP further clarify what is
required when responding to a VOD request. Specifically, the proposed addition of section 5-77(f)(5)(i)-
(ii1) could benefit from the use of defined terms and additional clarity around what is required when
responding to a VOD request. The proposed language uses industry terms that should be defined (e.g.
“original creditor”); uses similar but different terms; is unclear whether the terms are intended to
describe the same person (e.g. ‘originating’ versus ‘original’); and requires unclear or unspecified
information when itemizing an account without using a reference point like charge-off. Failure to
provide such a reference point can result in unhelpful and confusing disclosures, especially with respect
to open and revolving credit accounts. Otherwise, open and revolving accounts could be used, paid off,
used again, then charged off, and the disclosures provided could itemize charges that never contributed
to the full and accelerated balance.

Accordingly, we think the proposed amendments would materially benefit from a few changes that
would enable “debt collectors” to know what to provide. We propose the following changes:

(1) requiring information back to the “original creditor,”
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(i1) defining the “original creditor” to be the creditor that owned the account at the time of charge
off, and

(iii) permitting account itemization from the point of charge off, as the New York State legislature
permitted in 2021.3

These changes should enable “debt collectors” to provide the information the DCWP wants them to
provide (e.g., a final account statement) in a way that makes sense for the consumer in light of their
account use.

VOD “Original” and “Originating” Creditor Language

In section 5-77(f)(5)(1)-(iii), the DCWP requires certain information from the “originating” creditor in
some instances and the “original” creditor in others. In (i), the “originating” creditor is tasked with
providing evidence of the debt which may include the charge-off account statement. Similarly in (ii), the
“principal balance” required is a balance due “to the originating creditor [.]” It is not clear what is meant
by “originating creditor” and whether that is different from the “original creditor,” which is also used. It
is also not clear if the focus is on the ‘originator’ of the account, or the balance at issue. Because
accounts can be transferred and sold between banks, for example, for reasons unrelated to debt
collection and before the accounts charge off and have their balances accelerated, we think it would
benefit the DCWP if it further amended these proposed changes to:

e Replace all references to the “originating” creditor with the “original” creditor, and

e At least within the context of (f), include a definition of “original creditor” that is “the person
that owned a consumer debt at the time the account is charged off.”

These two revisions should align the requirements between each other and also allow entities to provide
the information the DCWP is explicitly requiring herein. The charge off statement mentioned in (i) and
the full principal balance mentioned in (ii) only become known once the account charges off, so these
changes are necessary in order for the entities to provide the documentation the DCWP recognizes is
helpful to consumers, at least with respect to revolving credit accounts (e.g., the charge-off statement).

Itemization Requirements

Separately, in section 5-77(f)(5)(ii), the DCWP requires “debt collectors™ to provide certain account
itemization information without defining the terms used or clearly outlining what should be provided.
Unfortunately, these revisions also face issues similar to those outlined above. Terms like ‘principal
balance’ are not defined; it is not clear if itemization can start from the point of charge-off; it is not clear
what constitutes ‘charges’ and ‘fees,” and whether these are different than the individual charges and
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fees contributing to the ‘principal balance’ while the account was open and in use, as opposed to court
costs, for example; and it is unclear how debt collectors should itemize ‘interest’ within the context of
these changes. Rather than rearrange and redefine the existing language, we would suggest the DCWP
borrows from the CCFA and replace section 5-77(f)(5)(ii) with the following:

“(i1) to the extent not already provided in the validation notice:

(a) the written documentation itemizing the amount sought, by (i) principal; (ii) finance
charge or charges; (ii1) fees imposed by the original creditor; (iv) collection costs; (V)
attorney's fees; (vi) interest; and (vii) any other fees and charges, or

(b) If the account was a revolving credit account, an itemization of the amount sought, by: (i)
the total amount of the debt due as of charge-off; (i1) the total amount of interest accrued
since charge-off; (ii1) the total amount of non-interest charges or fees accrued since
charge-off; and (iv) the total amount of payments and/or credits made on the debt since
charge-off*

These changes would mirror the language passed by the New York State Legislature in 2021. For
consumers, this change gives the added benefit of consistent account itemizations throughout the
collection process. By contrast, if the DCWP requires disclosures and itemizations that differ from those
required by the CCFA, it could cause confusion and make it difficult for consumers to engage
productively in the process. Accordingly, we think consumers and the City would be best served if these
amendments are further revised for clarity as outlined above.

Thank you in advance for your consideration of our comments. If you have any questions or would like
to discuss this further, please do not hesitate to contact me at 202-469-3181 or
mkownacki@afsamail.org at your convenience.

Sincerely,

/7 //Aﬂz L_M
Matthew Kownacki

Director, State Research and Policy
American Financial Services Association

3 “Consumer Credit Fairness Act”, NYSB153/NYAB2382 (2021)
4 C.P.L.R. §3016(j)
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‘ 100 William Street, 6t Floor

MOBILIZATION FOR New York, NY 10038

J U S T I c E Fax 212Tel 212--417417--37003890

Advocacy & Legal Services Since 1963

www.mobilizationforjustice.org

Via email to: Rulecomments(@dca.nyc.gov

December 19, 2022

Re:  Proposed Amendments to New York City Department of Consumer and Worker Protection Rules
Relating to Debt Collectors

To Whom It May Concern:

Mobilization for Justice (MFJ) appreciates the opportunity to comment on the Department of

Consumer and Worker Protection’s (DCWP) proposed amendments to its debt collection rules.

We also support the thoughtful and detailed comments submitted by the National Consumer Law
Center. The proposed amendments, along with the provisions of the state Consumer Credit Fairness Act,
which went into effect this spring and address certain abuses in the collection of debt through lawsuits,
will go a long way toward helping curb debt collection abuses by thirdparty debt collectors, and will
address some of the gaps left by the Consumer Financial Protection Bureau’s debt collection rule,
Regulation F. We note that our comments are unavoidably preliminary, given that the New York State
Department of Financial Services’s (DFS) proposed amendments to its debt collection rules have not yet
been adopted and may, when finalized, affect the substance of our comments. With this caveat, we
support certain of DCWP’s proposed amendments and also urge DCWP to make certain critical changes,
as described below.

MEFJ’s mission is to achieve justice for all. MFJ prioritizes the needs of people who are lowincome,
disenfranchised, or have disabilities as they struggle to overcome the effects of social injustice and
systemic racism. We provide the highest-quality free, direct civil legal assistance, conduct community
education and build partnerships, engage in policy advocacy, and bring impact litigation. We assist
more than 14,000 New Yorkers each year, benefitting over 24,000. MFJ’s Consumer Rights Project
regularly provides legal advice and assistance to low-income New Yorkers facing debt collection.
Abusive debt collection is a pressing racial justice problem and the country’s deep racial wealth gap and
the lack of financial resources within communities of color--which are lasting consequences of slavery,
segregation, and redlining—disadvantage Black and Brown New Yorkers and make them more
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vulnerable to economic setbacks. As a result, communities of color are disproportionately targeted for
predatory financial products and services and are thus disproportionately impacted by resulting debt
collection efforts.

The proposed amendments include vital protections for New Yorkers, including communities of color.
In particular, we strongly support the following proposed amendments, which would:

Simplify the required disclosure regarding time-barred debts (section 2-191);

« Limit debt collectors to three communications or attempted communications within a seven-day
period (section 5-77(b)(1)(A);
Require debt collectors, before furnishing a debt to a consumer reporting agency, to notify
consumers that they will report the debt to a consumer reporting agency (section 577(e)(10);

« Require debt collectors to include notices to buyer/transferee/assignee regarding debts that could
not be verified (section 5-77(e)(13);

« Require debt collectors to verify a debt within 30 days of receiving a dispute or request for
verification from a consumer (Section 5-77(f)(5); and
Update the language of the rules to be gender neutral.

In addition, we urge DCWP to make the following important changes, which will help ensure that the
protections intended by the proposed amendments are meaningful to everyday New Yorkers. We include
several recommendations aimed at making the language of the rules more precise and internally
consistent, and avoiding conflict with Regulation F.

1. Prohibit the collection of time-barred debt, or at least limit collection of such debt to
written communications.

We urge DCWP to improve upon Regulation F and New York State requirements by prohibiting the
collection of time-barred debt, rather than merely requiring disclosures that a debt is timebarred. At the
very least, DCWP should limit collection of time-barred debt to only written communications, as DFS is
proposing to do.

2. Clarify the statute of limitations disclosure (section 2-191).

To the extent that DCWP continues to allow the collection of time-barred debt, we support requiring
disclosure of the fact that a debt is time-barred and simplifying the disclosure language, as DCWP has
proposed. We recommend, however, that DCWP require different disclosure language depending on
whether the applicable statute of limitations (SOL) may or may not be revived by payment or
acknowledgment. As of May 2022, the statute of limitations for debts arising from consumer credit
transactions, as defined by section 105(f) of the Civil Practice Law and Rules (CPLR), cannot be revived
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by payment or by written acknowledgement (CPLR 214-1, as added by the Consumer Credit Fairness
Act). We suggest the following distinct disclosures, which have also been proposed in nearly identical
form to DFS:

« For time-barred debts on which the statute of limitations cannot be revived by payment or
acknowledgment under CPLR 214-1: “NYC regulations require us to disclose the following: It is
illegal for a creditor or debt collector to sue you to collect on this debt because this debt is too
old. To learn more about your legal rights and options, consult an attorney or a legal assistance
or legal aid organization.”

« For time-barred debts on which the statute of limitations may be revived by payment or by
written acknowledgement pursuant to General Obligations Law section 17-101: “NYC
regulations require us to disclose the following: It is illegal for a creditor or debt collector to sue
you to collect on this debt because this debt is too old. However, be aware that if
you make a payment on this debt or admit in writing that you owe this debt, then you will give
the creditor or debt collector more time under the law to sue you to collect on this debt. To learn
more about your legal rights and options, consult an attorney or a legal assistance or legal aid
organization.”

3. Provide that recordkeeping provisions apply to internet-based oral communications
(section 2-193(b)).

DCWP’s proposed amendment to section 2-193(b) would require debt collectors to maintain recordings
of “all telephone communications” or “a randomly selected sample of...calls made or received” by debt
collectors. We recommend that DCWP require debt collectors to maintain recordings of all oral
communications, not just “telephone communications,” to capture communications made over the
internet. We also recommend clarifying that this recording and retention provision applies to voicemail
messages, including pre-recorded messages.

4. Clarify the definition of “limited-content message” (section 5-76).

We recommend amending the proposed definition of “limited-content message” to specify that it must
be “for a consumer,” in accordance with Regulation F.

5. Provide that the proposed limit on frequency of communications applies per consumer, not
per account (section 5-77(b)(1)(iv)).

We recommend that DCWP require that the prohibition on more than three communications or
attempted communications by any medium within any seven-day period applies per consumer, not per
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account, and cumulatively, in all mediums, in order to prohibit an excessive number of contacts with a
consumer where a debt collector may be seeking to collect multiple alleged debts from that consumer.

6. Clarify what constitutes a “social media platform” (section 5-77(b)(7)).

We welcome the requirement that debt collectors obtain consent from consumers before communicating
with them on a social media platform. We recommend, however, that DCWP clarify that
communications on a “social media platform” include, for the purposes of this provision, messages sent
through social media apps (for example, WhatsApp).

7. Ensure that attempts to communicate also constitute unconscionable and deceptive trade
practices in certain situations (sections 5-77(b)(6), (b)(7), and (b)(8)).

We recommend that DCWP amend sections 5-77(b)(6), (b)(7), and (b)(8) to state “Communicate or
attempt to communicate” (proposed additional language in bold).

8. Clarify the pre-credit reporting requirement (section 5-77(e)(10)).

DCWP’s proposed amendments would require that the debt collector provide notice about the alleged
debt before credit reporting and that the notice required inform the consumer that “the debt may be
reported to a credit reporting agency.” Such information would provide more details to the consumer
than a similar notice requirement in Regulation F. However, because threatening to take an action a debt
collector does not intend to take violates the federal Fair Debt Collection Practices Act, DCWP should
clarify that such notice should not be included in the validation notice where the debt collector does not
actually intend to report the alleged debt to a credit reporting agency. To align its proposed amendments
with Regulation F, DCWP should also amend this provision to specify that the 14-day waiting period
applies when the notice is provided in a validation notice, not just “by mail” as stated in paragraph (i).

9. Clarify that debt collectors that cannot fulfill DCWP’s verification requirements must
provide an unverified debt notice and stop collecting on the debt (section 5-77(f)).

We strongly support the proposed rule that debt collectors either provide the required verification to a
consumer within 30 days of receiving a dispute or request for verification, or provide notice to the
consumer that it was unable to do so (“unverified debt notice”) and stop collecting on the debt. We have
observed, however, that debt collectors often fail to respond to NYC consumers’ disputes with all the
documentation that DCWP requires as verification of a debt (6 RCNY section 2-190), yet those debt
collectors continue to collect or attempt to collect on debts against NYC residents. We therefore
recommend that DCWP clarify that a debt collector that is unable to fulfill the verification requirements
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under section 5-77(f)(5) must provide the consumer with an unverified debt notice and stop collecting on
the debt.

10. Require employer liability (section 5-77(g)).

As a matter of public policy, we strongly oppose deleting from section 5-77(g) the rule that

“[t]he employer of a debt collector is liable for the debt collector’s violation of 6 RCNY § 5-77.”
Employers of debt collectors must be held accountable for their employees’ acts and take appropriate
measures to ensure their employees’ compliance with all applicable debt collection rules. We do support
the deletion of the second sentence of section 5-77(g), which states, “A debt collector who is employed
by another to collect or attempt to collect debts shall not be held liable for violation of 6 RCNY § 5-77.”
A debt collector should not be able to escape liability for violation of section 5-77, which prohibit
“Unconscionable and Deceptive Trade Practices,” simply because they are employed by another to
collect or attempt to collect debts.

11. Require debt collectors to provide meaningful language access services.

In our many years of experience helping low-income New York City consumers, including many with
limited English proficiency, we have yet to hear of any debt collectors who have provided required
written notices and other correspondence in the consumer’s primary language. DCWP’s current rules do
not, and its proposed amendments would not, affirmatively require debt collectors to have and offer
language access services. Though we strongly support DCWP’s proposed requirement that a validation
notice and verification letter or “unable to verify notice” be translated into the language requested by the
consumer, this proposed requirement would apply only to those debt collectors that in fact offer
language access services, and is meaningless if debt collectors may simply choose not to offer language
access services as a way to avoid

DCWP’s language access requirements. Especially in a place as diverse as New York City, debt
collectors should be required to provide language access services in at least the most common languages
spoken in New York City. At a minimum, DCWP should require that where the original contract giving
rise to the alleged debt is in a language other than English or where a debt collector uses a language
other than English in the initial oral communication with a consumer, the debt collector must provide
required notices in that language.

12. Provide a private right of action.

DCWP’s rules are meant to protect New York City consumers and deter bad actors, and noncompliance
may subject debt collectors to enforcement. However, because DCWP has limited enforcement capacity,
the rules should include a private right of action, in order to extend the reach of these rules, alleviate the
burden on DCWP, and ensure that New Yorkers harmed by debt collectors violating the rules are fully
able to vindicate their rights.
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Upon promulgation, we also recommend that the DCWP publicize its complaint procedures so that
consumers may report debt collectors that do not comply with these rules. We also urge the DCWP to
reach out and involve consumer advocates in New York City in researching and drafting debt collection

rules and guidance given our direct experience with consumers and their perspectives. If you have any
questions, please feel free to contact me.

Sincerely,

Carolyn E. Coffey
Director of Litigation for Economic Justice
212-417-3701 ccoffey@mfilegal.org
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Hello, My Name, is Anita Manghisi. Thank you for the opportunity to speak with you this
morning.

| have been in the debt collection industry for 30 years. | am a board member for ACA
International, the association for over 2100 credit and collection professionals and | am
the NYSCA Legislative chairwomen. | am also the owner/operator of Independent
Recovery Resources, a NYC certified M/WBE ED (Minority women owned economically
disadvantaged) business.

Our members including myself serve New York State and New York City authorities and
agencies including NYC Health & Hospitals, the Department of Transportation, and the
Bureau of Parking violations. | believe that DCWP and my industry share a common goal
—that being to protect all consumers and service providers.

businesses and Governmental agencies need appropriate funding to fulfill their mission.
Consumers who purchase goods & services or incur financial obligation are expected to
pay. When payment does not occur, those consumers have an absolute right to be
treated with dignity and compassion while attempts are made to recoup those funds.

However, portions of the proposed rules rules are extremely burdensome to our
members, especially the small or disadvantaged members. | am going to focus on a
single proposal: §2-193 (a) (6) RECORDS TO BE MAINTAINED BY DEBT COLLECTION
AGNECY (pg. 2 | believe)

The proposed language states: “a log of all communications, attempted
communication or exchanges”. The term “Log” is not currently defined: | suggest
that you require a system of record keeping instead. A Log implies a physical

87



document rather than a system of records, which would be much too difficult to
produce one single document/log

| have included a recommendation for such a definition in my written testimony.

A log of “all communications” can be challenging as many smaller agencies may not
have the means to extract that data securely.

“Attempted communication” must be defined with precision. If a communication is
initiated but fails, what purpose does logging that information serve? Please note that
the Consumer Financial Protection Bureau (CFPB) has no such requirement. Therefore, |
suggest that the phrase “attempted communications” be deleted from the section

| am hoping my testimony will be both informative and helpful in considering
modifications and clarifications.

In addition to my oral testimony, | submitted written comments for which | respectfully
ask the department to review and give great consideration to.

In conclusion | would like to reiterate that our members provide a valuable service to
the city Itis my belief that if we work together on these rules, both consumer interests
and business interests can be served in a competent manner.

Please accept my testimony as an invitation to discuss these amendments in greater
detail. Itis my hope that when the proposed regulations are finalized that DCWP will

allow ample time for the industry to review, digest and successfully implement them.

Thank you

88



My name is David Peltan and I am the President of the New York State Collectors Association, the
Empire State’s association of debt collectors. I am a lawyer and the majority of my practice is
compliance work — helping debt collectors comply with the statutes, rules and regulations that apply to
collecting consumer debts.

Debt collectors must juggle statutes, rules and regulations at the federal, state and municipal levels,
especially here in New York. Unfortunately these three levels are not in synch. This puts debt
collectors AND consumers in an uncomfortable spot. Debt collectors must sometimes choose which
required disclosures to use and which to disregard, because including on the required disclosures on a
letter is confusing to consumers, especially where the disclosures conflict. Actually including all the
disclosures means consumers would have to wade through three or four pages of legal content, rather
than a single page of easy-to-read information.

The Consumer Financial Protection Bureau (CFPB) came out with a model letter to use and published it
in Regulation F. This is a simple easy to use letter that is on a single page, with perhaps a couple of
paragraphs of disclosure on the back for an older debt. The CFPB developed this letter after years of
research and investigation. Why should anything else be required? Was there something that the CFPB
missed? No, they were very thorough. Let’s keep it simple for the consumers and just require the
CFPB’s Model Validation Notice, and adopt a similar approach for subsequent letters in the consumer
debt collection process.

The confusion and difficulty from three levels of regulation also apply to the means of communication
with consumers. We begin with the assumption that consumers want to address their debts, although
they may not want to have an actual conversation with a debt collector. More and more consumers
prefer to communicate by email and text. But, where there’s a requirement to first get their consent by
telephone or letter, consumers may never get the email or text they actually want.

Again, let’s make it easy and comfortable for consumers. Under the CFPB’s Regulation F, all electronic
communications must provide the consumer with the ability to opt out, even if the consumers has
previously provided consent and has been communicating electronically. Isn’t that sufficient protection?
And, it allows consumers to receive the information they need and want through the means they want.
Making it difficult or burdensome for consumers to opt in is to their disadvantage.

Finally, I would like to talk about finding the right balance for consumers between extensive record
keeping requirements and the protection of their private, non-public information. These proposed rules
require keeping more information for a longer period of time — well beyond the applicable statute of
limitations. The more information that is kept and the longer it is kept, increases the risk that
consumers’ confidential information will be inadvertently disclosed, hacked or stolen, which increases
the risk of identity theft and fraud. Why do we need to exceed the requirements under Regulation F,
when that extra effort increases the risks to consumers without any measurable benefit to them? Let’s
do what is best for the consumer. Thank you.
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PITTA BISHOP & DEL GIORNO LLC

120 Broadway, 28" Floor, NEW YORK, NEW YORK 10271 T  ELEPHONE: 212-652-3890
111 WASHINGTON AVENUE, ALBANY, NY 12210 FAX: 212-652-3891

Robert J. Bishop
DIRECT DIAL: 212-652-3824

EMAIL: rbishop@pittabishop.com

December 19, 2022

New York City Department of Consumer and Worker Protection (“DCWP”’) 42
Broadway
New York, New York 10004

Re: Amended-DCWP-NOH-Debt-Collectors-Rule
Dear Commissioner Mayuga and DCWP staff members:

On behalf of the New York State Collectors Association (“NYSCA”), we are appreciative of the
opportunity to submit the attached comments on the DCWP proposal to amend its rules relating to debt
collectors. I am sure that you are fully aware that the members of NYSCA recognize the responsibility
of DCWP to protect all of New York City’s consumers.

The hearing DCWP notice states:

“The Department is also proposing to update its debt collection rules due to changes in federal regulations. In late 2020, the
U.S. Consumer Financial Protection Bureau (“CFPB”) promulgated two new debt collection rules updating the Fair Debt
Collection Practices Act of 1977. The CFPB’s new debt collection rules address current industry collection practices, the
changing forms of communication, unfair and deceptive practices, and the problems facing consumers today at a national
level. These proposed amendments would adopt similar protections as those provided to consumers at the federal and state
levels, and include provisions based on the Department’s insight from its regulation of the debt industry for decades, as it
pertains to NYC consumers” (emphasis added)

The comments submitted on behalf of NYSCA and individually by its members reflect a core theme —
that the various governmental regulations be both consistent and not unduly burdensome. Failure to
accomplish consistent regulation creates confusion amongst both consumers and industry. Undue burden
on the industry will lead to unintended inability to comply to the detriment of all interested stakeholders.

In the coming days following the hearing, we look forward to working with you to fine tune the
proposed amendments in order that all stakeholders can be best served.

90



Respectfully submitted,

Robert J&hop{ ;ehalf of

the New York State Collectors Association

{00705316-1}
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NEW ECONOMY PROJECT

December 19, 2022

By email to Rulecomments@dca.nyc.gov

Re:  Proposed Amendments to New York City Department of Consumer and Worker Protection
Rules Relating to Debt Collectors

To whom it may concern:

New Economy Project appreciates the opportunity to comment on the Department of Consumer and
Worker Protection’s (DCWP) proposed amendments to its debt collection rules. The proposed
amendments—along with the provisions of the state Consumer Credit Fairness Act, which went into
effect this past spring and address certain abuses in the collection of debt through lawsuits—will go a
long way toward helping curb debt collection abuses by third-party debt collectors, and will address
some of the gaps left by the Consumer Financial Protection Bureau’s debt collection rule, Regulation F.
We note that our comments are unavoidably preliminary, given that the New York State Department of
Financial Services’ (DFS) proposed amendments to its debt collection rules
(https://www.dfs.ny.gov/system/files/documents/2021/12/rp23al_text 20211215_0.pdf) have not yet
been adopted and may, when finalized, affect the substance of our comments. With this caveat, we
support certain of DCWP’s proposed amendments and urge DCWP to make certain critical changes, as
described below.

New Economy Project’s mission is to build an economy that works for all, based on cooperation, equity,
social and racial justice, and ecological sustainability. For more than 25 years, we have worked closely
with community groups across New York City and State to challenge discriminatory economic practices
that harm communities of color and perpetuate segregation, poverty, and inequality. For years, our
organization has operated a free legal assistance hotline serving low-income New Yorkers and spoken
with thousands of people aggrieved by abusive debt collection practices, including debt collectors’
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refusal to provide basic information about alleged debts, excessive and harassing phone calls, and
attempts to seize people’s exempt income.

The proposed amendments include vital protections for New Yorkers. In particular, we strongly support
the following proposed amendments, which would:

«  Simplify the required disclosure regarding time-barred debts (section 2-191);
Limit debt collectors to three communications or attempted communications within a seven-day
period (section 5-77(b)(1)(A);
Require debt collectors, before furnishing a debt to a consumer reporting agency, to notify
consumers that they will report the debt to a consumer reporting agency (section 577(e)(10);

« Require debt collectors to include notices to buyer/transferee/assignee regarding debts that could
not be verified (section 5-77(e)(13);

« Require debt collectors to verify a debt within 30 days of receiving a dispute or request for
verification from a consumer (Section 5-77(f)(5); and

« Update the language of the rules to be gender-neutral.

In addition, we urge DCWP to make the following important changes, which will help ensure that the
protections intended by the proposed amendments are meaningful to everyday New Yorkers. We
include several recommendations aimed at making the language of the rules more precise and internally
consistent, and avoiding conflict with Regulation F.

1. Prohibit the collection of time-barred debt, or at least limit collection of such debt to
written communications.

We urge DCWP to improve upon Regulation F and New York State requirements by prohibiting the
collection of time-barred debt, rather than merely requiring disclosures that a debt is timebarred. At the
very least, DCWP should limit collection of time-barred debt to only written communications, as DFS is
proposing to do.

2. Clarify the statute of limitations disclosure (section 2-191).

To the extent that DCWP continues to allow the collection of time-barred debt, we support requiring

disclosure of the fact that a debt is time-barred and simplifying the disclosure language, as DCWP has

proposed. We recommend, however, that DCWP require different disclosure language depending on

whether the applicable statute of limitations (SOL) may or may not be revived by payment or

acknowledgment. As of May 2022, the statute of limitations for debts arising from consumer credit
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transactions, as defined by section 105(f) of the Civil Practice Law and Rules (CPLR), cannot be
revived by payment or by written acknowledgement (CPLR 214-1, as added by the Consumer Credit
Fairness Act). We suggest the following distinct disclosures, which have also been proposed in nearly
identical form to DFS:

« For time-barred debts on which the statute of limitations cannot be revived by payment or
acknowledgment under CPLR 214-i: “NYC regulations require us to disclose the following: It is
illegal for a creditor or debt collector to sue you to collect on this debt because this debt is too
old. To learn more about your legal rights and options, consult an attorney or a legal assistance
or legal aid organization.”

- For time-barred debts on which the statute of limitations may be revived by payment or by
written acknowledgement pursuant to General Obligations Law section 17-101: “NYC
regulations require us to disclose the following: It is illegal for a creditor or debt collector to sue
you to collect on this debt because this debt is too old. However, be aware that if you make a
payment on this debt or admit in writing that you owe this debt, then you will give the creditor
or debt collector more time under the law to sue you to collect on this debt. To learn more about
your legal rights and options, consult an attorney or a legal assistance or legal aid organization.”

3. Provide that recordkeeping provisions apply to internet-based oral communications
(section 2-193(b)).

DCWP’s proposed amendment to section 2-193(b) would require debt collectors to maintain recordings
of “all telephone communications” or “a randomly selected sample of...calls made or received” by debt
collectors. We recommend that DCWP require debt collectors to maintain recordings of all oral
communications, not just “telephone communications,” to capture communications made over the
internet. We also recommend clarifying that this recording and retention provision applies to voicemail
messages, including pre-recorded messages.

4. Clarify the definition of “limited-content message” (section 5-76).

We recommend amending the proposed definition of “limited-content message” to specify that it must
be “for a consumer,” in accordance with Regulation F.

5. Provide that the proposed limit on frequency of communications applies per consumer, not
per account (section 5-77(b)(1)(iv)).
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We recommend that DCWP require that the prohibition on more than three communications or

attempted communications by any medium within any seven-day period applies per consumer, not per
account, and cumulatively, in all mediums, in order to prohibit an excessive number of contacts with a
consumer where a debt collector may be seeking to collect multiple alleged debts from that consumer.

6. Clarify what constitutes a “social media platform” (section 5-77(b)(7)).

We welcome the requirement that debt collectors obtain consent from consumers before communicating
with them on a social media platform. We recommend, however, that DCWP clarify that
communications on a “social media platform” include, for the purposes of this provision, messages sent
through social media apps (for example, WhatsApp).

7. Ensure that attempts to communicate also constitute unconscionable and deceptive trade
practices in certain situations (sections 5-77(b)(6), (b)(7), and (b)(8)).

We recommend that DCWP amend sections 5-77(b)(6), (b)(7), and (b)(8) to state “Communicate or
attempt to communicate” (proposed additional language in bold).

8. Clarify the pre-credit reporting requirement (section 5-77(e)(10)).

DCWP’s proposed amendments would require that the debt collector provide notice about the alleged
debt before credit reporting and that the notice required inform the consumer that “the debt may be
reported to a credit reporting agency.” Such information would provide more details to the consumer
than a similar notice requirement in Regulation F. However, because threatening to take an action a debt
collector does not intend to take violates the federal Fair Debt Collection Practices Act, DCWP should
clarify that such notice should not be included in the validation notice where the debt collector does not
actually intend to report the alleged debt to a credit reporting agency. To align its proposed amendments
with Regulation F, DCWP should also amend this provision to specify that the 14-day waiting period
applies when the notice is provided in a validation notice, not just “by mail” as stated in paragraph (i).

9. Clarify that debt collectors that cannot fulfill DCWP’s verification requirements must
provide an unverified debt notice and stop collecting on the debt (section 5-77(f)).

We strongly support the proposed rule that debt collectors either provide the required verification to a

consumer within 30 days of receiving a dispute or request for verification, or provide notice to the

consumer that it was unable to do so (“unverified debt notice”) and stop collecting on the debt. We have

observed, however, that debt collectors often fail to respond to NYC consumers’ disputes with all the
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documentation that DCWP requires as verification of a debt (6 RCNY section 2-190), yet those debt
collectors continue to collect or attempt to collect on debts against NYC residents. We therefore
recommend that DCWP clarify that a debt collector that is unable to fulfill all the verification
requirements under section 5-77(f)(5) must provide the consumer with an unverified debt notice and
stop collecting on the debt.

10. Require employer liability (section 5-77(g)).

As a matter of public policy, we strongly oppose deleting from section 5-77(g) the rule that

“[t]he employer of a debt collector is liable for the debt collector’s violation of 6 RCNY § 5-77.”
Employers of debt collectors must be held accountable for their employees’ acts and take appropriate
measures to ensure their employees’ compliance with all applicable debt collection rules. We do support
the deletion of the second sentence of section 5-77(g), which states, “A debt collector who is employed
by another to collect or attempt to collect debts shall not be held liable for violation of 6 RCNY § 5-77.”
A debt collector should not be able to escape liability for violation of section 5-77, which prohibit
“Unconscionable and Deceptive Trade Practices,” simply because they are employed by another to
collect or attempt to collect debts.

11. Require debt collectors to provide meaningful language access services.

In our many years of experience helping low-income New York City residents, including many with
limited English proficiency, we have yet to hear of any debt collectors who have provided required
written notices and other correspondence in the consumer’s primary language. DCWP’s current rules do
not, and its proposed amendments would not, affirmatively require debt collectors to have and offer
language access services. Though we strongly support DCWP’s proposed requirement that a validation
notice and verification letter or “unable to verify notice” be translated into the language requested by
the consumer, this proposed requirement would apply only to those debt collectors that in fact offer
language access services, and is meaningless if debt collectors may simply choose not to offer language
access services as a way to avoid DCWP’s language access requirements. Especially in a place as
diverse as New York City, debt collectors should be required to provide language access services in at
least the most common languages spoken in New York City. At a minimum, DCWP should require that
where the original contract giving rise to the alleged debt is in a language other than English or where a
debt collector uses a language other than English in the initial oral communication with a consumer, the
debt collector must provide required notices in that language.

12. Provide a private right of action.
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DCWP’s rules are meant to protect New York City residents, and noncompliance may subject debt
collectors to enforcement. Because DCWP has limited enforcement capacity, the rules should include a
private right of action, to extend the rules’ reach, alleviate DCWP’s burden, and ensure that New
Yorkers harmed by debt collectors are fully able to vindicate their rights.

Thank you for the opportunity to comment. Please feel free to contact me at
susan@neweconomynyc.org with any questions.

Sincerely,
/s/ Susan Shin, Legal Director

97



Civil Practice
TH E Queens Neighborhood Office 153-01 Jamaica Ave, Ste 202
Jamaica, NY 11432-3826 T (718) 286-2450 www.legal-aid.org

LEGAL AID Abin Levine
SOCIETY Presidon

Twyla Carter

C IVI L Attorney—in—Chief and CEO

Adriene Holder
Chief Attorney
Civil Practice

Julia McNally
Attorney—in—Charge
Queens Neighborhood Office

December 19, 2022

By email to
Rulecomments@dca.nyc.gov

Re:  Proposed Amendments to New York City Department of Consumer and Worker Protection
Rules Relating to Debt Collectors

To Whom It May Concern:

The Legal Aid Society appreciates the opportunity to comment on the Department of Consumer and
Worker Protection’s (DCWP) proposed amendments to its debt collection rules. The proposed
amendments, along with the provisions of the state Consumer Credit Fairness Act, which went into
effect this spring and address certain abuses in the collection of debt through lawsuits, will go a long
way toward helping curb debt collection abuses by third-party debt collectors, and will address some of
the gaps left by the Consumer Financial Protection Bureau’s debt collection rule, Regulation F. We note
that our comments are unavoidably preliminary, given that the New York State Department of
Financial Services’ (DFS) proposed amendments to its debt collection rules
(https://www.dfs.ny.gov/system/files/documents/2021/12/rp23al_text 20211215_0.pdf) have not yet
been adopted and may, when finalized, affect the substance of our comments. With this caveat, we
support certain of DCWP’s proposed amendments and also urge DCWP to make certain critical
changes, as described below.

The proposed amendments include vital protections for New Yorkers. In particular, we strongly support
the following proposed amendments, which would:

e Simplify the required disclosure regarding time-barred debts (section 2-191);

e Limit debt collectors to three communications or attempted communications within a seven-day period
(section 5-77(b)(1)(A);
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e Require debt collectors, before furnishing a debt to a consumer reporting agency, to notify consumers that
they will report the debt to a consumer reporting agency (section 5-77(e)(10);

e Require debt collectors to include notices to buyer/transferee/assignee regarding debts that could not be
verified (section 5-77(e)(13);

e Require debt collectors to verify a debt within 30 days of receiving a dispute or request for verification
from a consumer (Section 5-77(f)(5); and

e Update the language of the rules to be gender neutral.

Justice in Every Borough.

In addition, we urge DCWP to make the following important changes, which will help ensure that the
protections intended by the proposed amendments are meaningful to everyday New Yorkers. We include
several recommendations aimed at making the language of the rules more precise and internally
consistent, and avoiding conflict with Regulation F.

1. Prohibit the collection of time-barred debt, or at least limit collection of such debt to
written communications.

We urge DCWP to improve upon Regulation F and New York State requirements by prohibiting the
collection of time-barred debt, rather than merely requiring disclosures that a debt is time-barred. At the
very least, DCWP should limit collection of time-barred debt to only written communications, as DFS is
proposing to do.

2. Clarify the statute of limitations disclosure (section 2-191).

To the extent that DCWP continues to allow the collection of time-barred debt, we support requiring
disclosure of the fact that a debt is time-barred and simplifying the disclosure language, as DCWP has
proposed. We recommend, however, that DCWP require different disclosure language depending on
whether the applicable statute of limitations (SOL) may or may not be revived by payment or
acknowledgment. As of May 2022, the statute of limitations for debts arising from consumer credit
transactions, as defined by section 105(f) of the Civil Practice Law and Rules (CPLR), cannot be revived
by payment or by written acknowledgement (CPLR 214-i, as added by the Consumer Credit Fairness
Act). We suggest the following distinct disclosures, which have also been proposed in nearly identical
form to DFS:

. For time-barred debts on which the statute of limitations cannot be revived by payment or
acknowledgment under CPLR 214-1: “NYC regulations require us to disclose the following: It is illegal
for a creditor or debt collector to sue you to collect on this debt because this debt is too old. To learn
more about your legal rights and options, consult an attorney or a legal assistance or legal aid
organization.”
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. For time-barred debts on which the statute of limitations may be revived by payment or by
written acknowledgement pursuant to General Obligations Law section 17-101: “NYC regulations
require us to disclose the following: It is illegal for a creditor or debt collector to sue you to collect on
this debt because this debt is too old. However, be aware that if you make a payment on this debt or
admit in writing that you owe this debt, then you will give the creditor or debt collector more time under
the law to sue you to collect on this debt. To learn more about your legal rights and options, consult an
attorney or a legal assistance or legal aid organization.”

3. Provide that recordkeeping provisions apply to internet-based oral communications
(section 2-193(b)).

DCWP’s proposed amendment to section 2-193(b) would require debt collectors to maintain recordings
of “all telephone communications” or “a randomly selected sample of...calls made or received” by debt
collectors. We recommend that DCWP require debt collectors to maintain recordings of all oral
communications, not just “telephone communications,” to capture communications made over the
internet. We also recommend clarifying that this recording and retention provision applies to voicemail
messages, including pre-recorded messages.

4. Clarify the definition of “limited-content message” (section 5-76).

We recommend amending the proposed definition of “limited-content message” to specify that it must
be “for a consumer,” in accordance with Regulation F.

5. Provide that the proposed limit on frequency of communications applies per consumer, not
per account (section 5-77(b)(1)(iv)).

We recommend that DCWP require that the prohibition on more than three communications or

attempted communications by any medium within any seven-day period applies per consumer, not per
account, and cumulatively, in all mediums, in order to prohibit an excessive number of contacts with a
consumer where a debt collector may be seeking to collect multiple alleged debts from that consumer.

6. Clarify what constitutes a “social media platform” (section 5-77(b)(7)).
We welcome the requirement that debt collectors obtain consent from consumers before communicating
with them on a social media platform. We recommend, however, that DCWP clarify that

communications on a “social media platform” include, for the purposes of this provision, messages sent
through social media apps (for example, WhatsApp).
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7. Ensure that attempts to communicate also constitute unconscionable and deceptive trade
practices in certain situations (sections 5-77(b)(6), (b)(7), and (b)(8)).

We recommend that DCWP amend sections 5-77(b)(6), (b)(7), and (b)(8) to state “Communicate or
attempt to communicate” (proposed additional language in bold).

8. Clarify the pre-credit reporting requirement (section 5-77(e)(10)).

DCWP’s proposed amendments would require that the debt collector provide notice about the alleged
debt before credit reporting and that the notice required inform the consumer that “the debt may be
reported to a credit reporting agency.”

Such information would provide more details to the consumer than a similar notice requirement in
Regulation F. However, because threatening to take an action a debt collector does not intend to take
violates the federal Fair Debt Collection Practices Act, DCWP should clarify that such notice should not
be included in the validation notice where the debt collector does not actually intend to report the
alleged debt to a credit reporting agency. To align its proposed amendments with Regulation F, DCWP
should also amend this provision to specify that the 14-day waiting period applies when the notice is
provided in a validation notice, not just “by mail” as stated in paragraph (i).

0. Clarify that debt collectors that cannot fulfill DCWP’s verification requirements must
provide an unverified debt notice and stop collecting on the debt (section 5-77(f)).

We strongly support the proposed rule that debt collectors either provide the required verification to a
consumer within 30 days of receiving a dispute or request for verification, or provide notice to the
consumer that it was unable to do so (“unverified debt notice”) and stop collecting on the debt. We have
observed, however, that debt collectors often fail to respond to NYC consumers’ disputes with all the
documentation that DCWP requires as verification of a debt (6 RCNY section 2-190), yet those debt
collectors continue to collect or attempt to collect on debts against NYC residents. We therefore
recommend that DCWP clarify that a debt collector that is unable to fulfill the verification requirements
under section 5-77(f)(5) must provide the consumer with an unverified debt notice and stop collecting
on the debt.

10. Require employer liability (section 5-77(g)).

As a matter of public policy, we strongly oppose deleting from section 5-77(g) the rule that

“[t]he employer of a debt collector is liable for the debt collector’s violation of 6 RCNY § 5-77.”
Employers of debt collectors must be held accountable for their employees’ acts and take appropriate
measures to ensure their employees’ compliance with all applicable debt collection rules. We do support
the deletion of the second sentence of section 5-77(g), which states, “A debt collector who is employed
by another to collect or attempt to collect debts shall not be held liable for violation of 6 RCNY § 5-77.”
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A debt collector should not be able to escape liability for violation of section 5-77, which prohibit
“Unconscionable and Deceptive Trade Practices,” simply because they are employed by another to
collect or attempt to collect debts.

11. Require debt collectors to provide meaningful language access services.

In our many years of experience helping low-income New York City consumers, including many with
limited English proficiency, we have yet to hear of any debt collectors who have provided required
written notices and other correspondence in the consumer’s primary language. DCWP’s current rules do
not, and its proposed amendments would not, affirmatively require debt collectors to have and offer
language access services.

Though we strongly support DCWP’s proposed requirement that a validation notice and verification
letter or “unable to verify notice” be translated into the language requested by the consumer, this
proposed requirement would apply only to those debt collectors that in fact offer language access
services, and is meaningless if debt collectors may simply choose not to offer language access services
as a way to avoid DCWP’s language access requirements. Especially in a place as diverse as New York
City, debt collectors should be required to provide language access services in at least the most common
languages spoken in New York City. At a minimum, DCWP should require that where the original
contract giving rise to the alleged debt is in a language other than English or where a debt collector uses
a language other than English in the initial oral communication with a consumer, the debt collector must
provide required notices in that language.

12. Provide a private right of action.

DCWP’s rules are meant to protect New York City consumers and deter bad actors, and noncompliance
may subject debt collectors to enforcement. However, because DCWP has limited enforcement capacity,
the rules should include a private right of action, in order to extend the reach of these rules, alleviate the
burden on DCWP, and ensure that New Yorkers harmed by debt collectors violating the rules are fully
able to vindicate their rights.

Thank you for the opportunity to comment. Please feel free to contact me at cmooney@legal-aid.org
with any questions.

Sincerely,

Claire Mooney, Esq.
The Legal Aid Society
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ACA

INTERNATIONAL

December 19, 2022

via Electronic Delivery to Rulecomments@dca.nyc.gov

To: Department of Consumer and Worker Protection
42 Broadway
New York, NY 10004

Re: ACA International Comments on the Department of Consumer and Worker Protection’s proposed
amendments to its rules relating to debt collectors.

ACA International (ACA) would like to thank the Department of Consumer and Worker Protection
(Department) for providing an opportunity for comments on the proposed amendments to its rules
relating to debt collectors. Below we have outlined concerns our members have about the timing
and overall impact these proposed amendments will have on New York City consumers and the
businesses that our members serve.

In addition to the comments below, ACA encourages the Department to strongly consider the
recommended changes detailed in the attached industry redline.

l. About ACA

ACA International is the leading trade association for credit and collection professionals
representing approximately 2,100 members, including credit grantors, third-party collection
agencies, asset buyers, attorneys and vendor affiliates in an industry that employs nearly 125,000
employees worldwide.
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ACA members include the smallest of businesses operating in a single state and the largest of
publicly held, multinational corporations that operate in every state. Most ACA member debt

collection companies, however, are small businesses. According to a recent survey of our
membership, approximately 44 percent of ACA member organizations have fewer than nine
employees. Nearly 85 percent of members have 49 or fewer employees and 93 percent of members
have 99 or fewer employees.

ACA also represents a diverse workforce. Women comprise nearly 70 percent of the total debt
collection workforce, which is itself ethnically diverse. Racial and ethnic minorities account for 31
percent of the total U.S. workforce, but nearly 42 percent of debt collection employees. We are
uniquely positioned to connect with, and serve, consumers of all backgrounds.

As part of the process of attempting to recover outstanding payments, ACA members are an
extension of every community’s business. ACA members work with these businesses, large and
small, to obtain payment for the goods and services already received by consumers.

Significant research has confirmed the basic economic reality that losses from uncollected debts
result in higher prices and restricted access to credit.

"Fair and reliable collection of consumer debts is essential for a well-functioning consumer
economy. If creditors are unable to collect debts at reasonable cost and with reasonable
certainty, then they will be less likely to lend in the first place, especially to riskier borrowers.” —
CFPB Taskforce on Federal Consumer Financial Law Report, January 2021

The collections process plays a critical role in a healthy credit ecosystem. Lenders rely on the ability
to collect in order to lend to consumers of all means with diverse financial backgrounds. In a world
without a collections process, consumers’ ability to obtain credit cards or other unsecured credit
would be greatly limited and, in many instances, consumers would only have the option to pay cash.
This would be a disadvantage to many consumers, particularly to those who are low-income, and
significantly limit options for credit and services. The work of ACA members allows lenders to
continue to lend while keeping the cost of credit down, particularly for the riskiest borrowers.

1. Requested changes to the proposal

ACA supports efforts like those of the Department to modernize regulations while protecting
consumers and ensuring changes in consumer preferences due to advancing technology are
recognized. As the Department moves forward with any amendments, ACA urges the Department
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to consider the impact duplicative and often conflicting federal, state and local requirements will
have on consumers.

ACA urges the Department to consider delaying the implementation of any new amendments to its
debt collection regulations until the New York State Department of Financial Services (NY DFS) has
the opportunity to finalize its debt collection rulemaking which has been ongoing for over a year.
Delaying rule changes until the DFS rule is finalized would allow the Department to properly
complement these changes and avoid conflicts that will confuse consumers and create unnecessary
industry compliance impossibilities.

ACA respectfully requests the Department delay any changes to the New York City debt collection
rules for at least one year. The debt collection industry operating in New York City just implemented
two major overhauls of collection rules and is expecting NYDFS to issue proposed final debt
collection rules later this month. The Consumer Financial Protection Bureau (CFPB) also just enacted
Regulation F, the most comprehensive set of changes to the country’s debt collection laws in over
40 years. Many of the Department’s proposed amendments conflict with these new federal
regulations.

Additionally, the New York Consumer Credit Fairness Act (CCFA) took effect on April 7, 2022 and
May 7, 2022 making significant changes to the debt collection procedures in the state. ACA
respectfully requests the Department allow these new comprehensive changes at the federal and
state level time to have an impact and then strive to avoid conflicts between these multiple levels of
regulation. Taking a measured approach would allow the Department to best serve the consumers
in New York City.

ACA respectfully requests the following changes to the proposed amendments. These changes
would provide clarity to both the consumer and the industry and go a long way to help avoid
conflicts with existing state and federal law:

A. § 2-191. Disclosure of Consumer’s Legal Rights Regarding Effect of Statute of Limitations on
Debt Payment

The Department has the opportunity to help consumers in New York City by creating a uniform
disclosure for all consumers in the state. A bifurcated disclosure system that requires the industry
to provide multiple disclosures on the same notice to New York City consumers overloads the
consumer with lengthy letters and leads to confusion.
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ACA respectfully requests the Department work with the New York Department of Financial Services
to develop a uniform disclosure for all New York consumers that is consistent with the requirements
included with the CFPB’s Regulation F and the New York CCFA.

B. § 2-193. Records to be Maintained by Debt Collection Agency.

ACA respectfully requests the Department provide additional clarity under the proposed
requirements regarding records that must be maintained by a collection agency.

ACA requests the addition of the following exception:
A communication that results in a busy signal, does not go through, or was made to a wrong

number or address that is not dffiliated with the consumer or the consumer’s family is not
required to be maintained in the log.

There is no need to record a failed communication if a consumer has no way of knowing an
attempted communication was ever made. Adding this clarifying language would keep the
proposed amendments consistent with exceptions contained in Regulation F and the new debt
collection law in Washington, D.C. that will take effect in 2023.

ACA also respectfully requests the Department add a definition for the term “log”.

The term “log” means electronic databases and tools used to record all events that are
commensurate with the collection of a debt.”

The addition of this definition would provide needed clarity that reflects the internal process
agencies use to maintain and operate complex data management systems designed to securely
protect consumers sensitive financial information.

C. Changes to § 3. Section 5-76 of Part 6 of Subchapter A of Chapter 5 of Title 6

Definition of Clear and Conspicuous
ACA respectfully requests the following be added to the definition of Clear and Conspicuous.

Provided that the disclosures may be on another page if it is not possible to provide it on the
same page because of the length of the text. Hyperlinks in electronic communications related
to modifications, explanations or clarifications are permitted.
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The addition of these exceptions would permit collection agencies to comply with federal, state and
local requirements without forcing all required disclosures onto a single oversized sheet of paper.
In many cases, all mandated disclosures will not fit on a single page and attempting to fit the legally
required disclosures on one page will make the document difficult to read and likely confuse the
consumer.

As mentioned earlier in these comments, if the Department can strive for a single uniform approach
by working with the NY DFS, many of these concerns would be resolved. As the Department works
to modernize debt collection rules, ACA also requests the Department recognize evolving consumer
preferences and clarify that hyperlinks are permitted in electronic communications.

Definition of Debt Collector

ACA respectfully requests that an additional exception be added under the term debt collector.
The term “debt collector” does not include:

(6 ) any communication, letters, pleadings, or other correspondence that are delivered by an
attorney licensed within the State of New York while performing their duties as an officer of
the court during the pendency of an active court matter that is overseen and supervised by
the New York State Unified Court System.

ACA requests a limited carve out for attorneys to permit licensed attorneys the ability to practice
law without creating conflicts with the proposed amendments.

D. § 5-77. Unconscionable and Deceptive Trade Practices

Under the Unconscionable and Deceptive Trade Practices section, ACA respectfully requests the
following changes.

Restore Bona Fide Error Defense

ACA respectfully requests the Department restore the bona fide error defense that was deleted in
the proposed amendments. Restoring the bona fide error defense would remain consistent with the
Federal Debt Collection Practices Act and remove industry concerns that a simple, inadvertent and
easily corrected clerical error that has not harmed a consumer would lead to unnecessary liability.

Consumer’s Location
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In section(b)(1)(i), ACA respectfully requests the Department change “at the consumer’s location” to
"in the eastern time zone." This clarification is necessary because a debt collector has no way of
knowing when or where a consumer has traveled out of New York City for any number of reasons.
This clarification would accomplish the intended consumer protections without placing collection
agencies in an impossible circumstance.

Communicating at a Consumer’s Place of Employment

In section (b)(1)(iii ), ACA respectfully requests the Department add the word "knowingly" to the
provision regarding attempts to communicate with the consumer at the consumer’s place of
employment.

(i) knowingly communicate or attempt to communicate with the consumer at the
consumer’s place of employment

This clarification would remove the impossibility of a collector knowing where a consumer is at any
given time. Most consumers only use mobile cell phones and an increasing number of employees
work remotely or in hybrid remote systems and they often use their personal phones to conduct
work. Itis not possible for a collection agency to definitively know where the consumer is at any
given time. The addition of “knowingly” removes that concern. The consumer still retains the ability
to request a collector avoid calling at certain times or to cease calls all together.

Excessive Frequency

Broad communication limitations ultimately harm the consumer by preventing the consumer from
receiving important and timely financial information. ACA encourages the Department to foster an
open line of communications with consumers to ensure consumers have the ability to receive
important information in a timely manner.

ACA respectfully requests the Department to modify section (b)(1)(iv)(A) Excessive Frequency to
mirror Regulation F. This relatively new federal regulation is the most comprehensive set of
changes to the country’s debt collection laws in over 40 years and sets a new national call cap
standard. ACA requests that this provision be amended to mirror Regulation F 12 CFR Part §
1006.14 Harassing, oppressive, or abusive conduct (link provided below).

12 CFR Part § 1006.14 Harassing, oppressive, or abusive conduct.
(https://www.consumerfinance.gov/rules-policy/requlations/1006/2021-11-30/14/ )
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If the Department proceeds with the proposed amendments, ACA respectfully requests the
Department clarify a few commonsense exceptions that will ensure a consumer better receives
important financial information.

ACA requests the addition of language to ensure a collector can receive and return call requests
from a consumer without going over any limitation threshold. The Department should also clarify
that calls without a connection or ability to leave a message do not count against any limitation
threshold. ACA also requests the Department clarify that any mandated federal, state or local
communication would not cause a collector to exceed the communication limitations.

Unfair Practices
In section (e)(3), ACA requests the addition of an exception to clarify that a collector may
communicate through a medium chosen by the consumer and not violate this provision.

(3) causing charges to be made to any person for communications by misrepresentation of
the true purpose of the communication. Such charges include collect telephone calls and
[telegram] text message or mobile phone data fees that have not been disclosed or accepted
by the consumer or if the consumer chooses to communicate through that medium;

This clarification would give a consumer the flexibility to choose to communicate via text messages
with the debt collection agency. If a consumer requests this form of communication a collector
would have no way of knowing the details of a consumers phone plan and what charges may or may

not apply.

Validation Notice
In section (f)(1)(iv), ACA respectfully requests the Department provide clarity by deleting the word
“such” from the provision.

(iv) a telephone number that is answered by s4eh a natural person

The proposed amendment would require a collection agency to provide the name of the natural
person that would answer the phone if the consumer called. This requirement would be impractical
as collection agents often work staggard schedules and have flexible workdays. An unintended
consequence of this requirement would be to limit a consumer’s options in reaching out during a
time that best fits the consumer’s schedule or from making payments or discussing timely account
resolution options.

Additional Consumer Rights
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ACA respectfully requests the Department delete section (v) “Important Additional Consumer Rights
under New York City Law.”

Given the pending NYDFS rules, there is the potential for many conflicts that could create confusion
for consumers and the industry. ACA requests the Department work with the NYDFS and wait until
their rules are finalized before making changes to required consumer notices. The Department
should work toward a uniform approach to best serve the consumers of New York City.

Verification
In section (5) (ii) on verification, ACA requests an exception be added to recognize the intricacies of
revolving lines of credit or credit cards. ACA requests the following additions be added:

(1) the total amount remaining due on the total principal balance of the indebtedness to the
originating original creditor, provided that the principal balance for revolving lines of credit
shall be the charge-off balance and (2) each additional charge or fee claimed or alleged to
be due that separately (i) lists the total for each charge or fee and the date that each charge
or fee was incurred, provided that the charge or fees for revolving lines of credit shall be
post-charge-off charges or fees;

This addition is necessary because on revolving lines of credit, banks do not have the ability to
separate out compounded interest on balances that the consumer elects to carry over month after
month, while making partial payments. Debt collection agencies would not be able to provide the
required information in this provision as it is currently written.

Original Creditor
ACA respectfully requests the below changes to section (7) to avoid confusing the consumer and to

allow the collection agency to provide information which will most help the consumer in identify a
debt.

(7) OS+iginating Original Creditor. A debt collector must provide the consumer the address of
the eriginating original creditor of a debt within 30 days of receiving a request from the
consumer for such address, provided that if the servicer is the name the consumer is most
readily going to identify with the debt, that name and address may be provided,.

In the case of a fintech product, most New York City consumers will not recognize the original
creditor. Instead, it would be more helpful to the consumer if the fintech servicer name was
provided.
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F. Delayed Effective Date

The accounts receivable industry and the diverse creditor clients our members serve throughout
New York City, will need time to develop internal compliance procedures and to change their
business operations to comply with any changes to New York City regulations.

ACA respectfully requests the Department add a delayed effective date provision to the proposed
amendments which would provide a date certain of when the new rules take effect. Any new
provisions should only be applied prospectively.

EFFECTIVE DATE: All new provisions contained in this rulemaking shall apply to accounts
charged off on or after January 1, 2024, or for accounts not charged off, the new provisions
will apply to accounts that are delinguent on or after January 1, 2024.

. Conclusion

ACA respectfully requests the Department consider the detailed amendments highlighted above as
well as the requested edits included in the attached industry redline.

Thank you for your consideration of these important matters. If you have any questions concerning
our comments, please feel free to contact me.

Submitted by:

Andrew Madden

Vice President Government and State Affairs ACA
International

madden@acainternational.org

Attachment:
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Proposed Rule Amendments
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§ 2. Section 2-193 of Subchapter S of Chapter 2 of Title 6 of the Rules of the City of New York iz amendec
to read as follows:

§ 2-193. Records to be Maintained by Dedt Collection Agency.

(8) Uniezs otherwize prohidited by federal, state or local law, 8 dedt collection agency Eahed muzt
maintain a zeparste file for each dedt that the dedt collection agency sttempts to collect from each New
York City . in 3 manner that is searchabdie or retrievadie by the name, sdcress and 2ip coce of
the consumer, and Ry the creditor who originated the debdt the agency iz seeking to collect. The dedt
collection agency fshed#] muzt maintain in each gakx file the following recorcs to document its collection
activities with rezpect to each consumer:

(& copy of a1 communication: gagamematstase e mtarsegmangagsg o the conzumer

ey

(2) A recora of each payment received from the conzumer that states the date of receipt, the method of
peyment and the cebt to which the payment was appiec.

(3) A copy of the cedt payment schecule and/or zettiement agreement reached with the consumer to
pay the debe.

(&) with regard to any cebt that the dedt coliection agency has purchased, 8 record of the name and
acdress of the entity from which the cedt coliection sgency purchased the dedt, the date of the
purchase and the amount of the debt at the time of such purchase.

3 other records that are evidence of compiance or noncompl: with subchapter 30 of

2 of titie 20 of the Adminiztrative Code and sny rule promuigsted thereuncer, and of part 6 of
zubchapter A of chapter 3 of titie § of the Rules of the City of New York.

ter

NOTE: INTENTIONALLY LEFT BLANK BELOW SO AS TO PREVENT THE COMMENTS
IN THE MARGINS FROM BEING TRUNCATED.
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Commented [DR2]: The industry woukd request the
debetion of the phr me “sttampted communicetion o
exchanges.” The DOWP Indicated $at one of the remorm for
progosng armendrrests to the exditing rule h to corme into
algrement with Reyuation | ey 1) thet was sromulgated
by e fodersl Comsumer | nandel Protection Bureau (JP8)
In 2021 There s no similer record Loepiry requirement in
Ney | thet requires the recce diryg of sttempted
nkatiorn n e formal kog Syterms of record woukd
often have an entry of attempts but not In the complicetad
methodology being sropoed. No other Juradiction In the
netion haa ¢ srriler requrerment. Al references to th
phreseciogy have been deletad s thi proposed redive.

As for the reference to “eschange.” we do not see how It
addh arrything that i3 not sk eady covered by the woed
“communication” and It s not defined In the regradetions.




(b) A debt collection agency [she#] muzt maintain the following records to document its collection
activities with respect to all New York City conzumers from whom it zeeks to collect 3 debt:

(1) [rmeonthiviogofei-cairmedetoconsumersiating the deate-tmeand-curstion-of-cachesi-the

NOTE: INTENTIONALLY LEFT BLANK BELOW SO AS TO PREVENT THE COMMENTS
IN THE MARGINS FROM BEING TRUNCATED.
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Commented [DR3]: The industry would request the
deletion of.

(1) The phrase “or eschanges” a3 it does not add anything
that is not already covered by the word “commenication”
and i is not defined in the requlations;

{2) The word “durestion” as this dets element does sot
provide avy beneft to the consemer and b & deta
element that cannct be maintained in the case of written
commen ications;

(3) The phrase “and contact information” as the name of
the empioyee shoukd be sufficient to identfy the
empioyee; and

{4) The deletion of the phrase “and & Ontemporemecss
surmmary of the communication” as the requirement “to
maintain & ey of ol communication” in paragreph (1)
above hould be swfMicient.

Commented [DR4]: The industry resgectfuly requests ¢
definition for the term “g” gven thet It b en Important
term hat s s3ed v several places and it s not a defined
term. We would reguest the following definition: “Log

This sertence s requested for derity. Many debt colectons
mantan the rformation thet s beirg sought is & system of
record (Le. & dete managerment term for an information
Storage vyatem thet b the asthoritative dets source). The
Industry is concerned thet some might view & “log” o be s
separete phyvcal document thet maintans the same
Information e a system of record (end sotably is & bess
secure fmhicn).

Commented [DRS]: If the coraumer has no sbility to
row an attempted communication was mede because it
&id not RO D ough Of went to & wrong member of eddress,
what would be the purpose of putting t in the log?

This lengeage bs comatent with exceptions contained s

Segulation F and the newly sdopted Datrict of Cokumbia
debt coliection lew.




that were filed New York

all complizints which were received adebtoouecﬁon

all written di or for verification made by New York City consumers. i ifying the

consumer’s name and account information, the date of the dispute or reguest for verification, and the
date and of 4 zent by the debt collection and

i) all yert ceaze 3nd dezist requests made by New York conzumers, i the consumer’s

name 3nd account information, the date of the reguest. and the date and purpoze of any further
contacts by the debt collection agency sfter receipt of the reguest from the consumer.

oona:merorwﬂ\anndomiy:deaedampiedalemﬂohﬂallsmadeormmdbythedebt
CO BCTOF 35EMT) S i LR LI A O o A LSt iiriwais] Te

method used for randomly zelecting the recorded calls fahes] must be fncuded-ntheSewherethe
WMIMQ mwam-neﬂm.mmm

madeorre:ened ng‘annaBdwmlnumdc*MuWM
3 monthly basis 3nd the total number of such calls recorded.

NOTE: INTENTIONALLY LEFT BLANK BELOW SO AS TO PREVENT THE COMMENTS
IN THE MARGINS FROM BEING TRUNCATED.
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Commented [DRS]: Debt collection agences need to
have received the complaint in order to be complant with
this peragraph. The way it resds rigM now, if & consumer
fled a compleint with & son-profit or gover nmental entity
But that s never formarded 1o the colh
agency, the agency would be in violtion for not meintaining
| A

Commented [DR7]: The industry would respectfuly
request Dhat dapetes and crase and desist regquests be i
writing for this information to be induded is the k. The
intent of what b seid in verbal communications cas
sometimes be subjective and reslt in dfferent
wndentandngs between the two parties

For he, if & |y in 10 & request for
@ payment “yeah right” is that & complaint, dapute, reguest
for verification, of & cease and desist request? Some might
sy yes and some might say no. Asother example, could be
when & coraumer says *| thought thet was paid” but then

realies it wes not paid end pays the debt over the phone.

Again, some might say “yes” and some might sey “so” as to
Mether 't woud be applicab

There tends 10 be no confusion when It ks Is writing.

Commented [DRS]: Given that writtes electronic

ications can be received on teleph it would be
more appeopciste to use the word “conversstion” rether
than “communications” in the contest of making &
recording.




(3) A record of 3ll cazes filed in court to collect 3 debt. Such record [sa3S] must include, for each caze

ﬁled.&\enmdd\emw,theiden&ydd\ehw' - izicgl creditor, the amount claimedto

be due, the civil court index number and the court and county where the caze iz filel, the date the caze
was filed, the name of the process zerver who served pr on the ver, the date, location and
method of zervice of process, the affidavit of zervice that was filed and the disposition for each caze
filed. Such record [shall] must be filed in 3 manner that iz zearchable or retrievable by the name, address

and 2ip code of the consumer and the creditors who originated the debts that the debt collection agency

Commented [DRI]: This rule uses the term “origine
creditor” and the term “originating creditor”
Interchangesbly. Given that the State of New York and the
Department of Financiel Services ses the term “originel
creditor” we would request consistency of we. We have
=2 d al seven ref of “originating” creditor to
“original® creditor.

iz seeking to collect.

(4) The original copy of each contract with 3 process zerver for the zervice of procesz, and copies of all
documents involving traverse hearings relating to cazes filed by or on behalf of the debt collection
agency. Such records should be filed in 3 manner that is zearchable by the name of the process server.
(5) A record indicating the language preference of the conzumer, except where the debt collector iz not
aware of such preference dezpite reazonable attempts to obtain it.

Ifknm A3 record indicati wh:hmed ) of electronic communication are

Commented [DR10]: This sentence is overly confusing it
starts by stating & record of permitted and not permitted
mediums of communications shoud be recorded. That
should be sufficent to accomplish what DOWP b seeking.
Mhlunbmmmd

* e b lmmmn
medium, it is & pref metum? We
strearviining the sentence for darity.

umnﬁeddehmmevedfmnﬂ\emw

Commented [DR11]: “A record of &l debt furmished” is

ot an accurate description for what is being sought is this
peragraph. “Debt” i never “fumbhed.”

(c) A debt collection agency [sheH] muzt mantain the following records relating to its operations and
practices:

(1) A copy of all actions, proceedings or investigations by government agencies that resulted in the
revocation or suspension of a license, the imposition of fines or restitution, 3 voluntary settiement, 3
court order, 3 criminal guilty ples or 3 conviction.

(2) A copy of all policies, training manuals and guides for employees or agents that direct, describe,
suggest or promote how a collector is to interact with conzumers in the course of seeking to collect 3
debt.

(3) An annual report, in 3 form made publicly available on the Department’s website, identifying, by
language, (i) the number of consumer accounts on which an employee ed or attempted to

3 debt owed or due or azzerted to be owed or due Frraienguege-otherthan-Enghah]: and (ii) the
number of employees that collected or attempted to collect on zuch accounts iasloagusseothesthca
Enghon].

Commented [DR12]: “Debt” &s not furmished,

(4) A copy of 3ll policies 3ddrezzing the collection of time-barred debts.

(5) A copy of 3ll policies sddrezzing the verification of debts.

reporting buresus.
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(d) The records required to be maintained pursuant to this section [easd] must be retained for [syesss
. : y geney a .
e s I. id tod ; y i g
; » I ned+ PR Sehed .

sacorceconesch-completadracomdingtape) the following periods of time:

(1) For records required to be maintained pursuant to subdivisions (3) and (b) of this section, excluding
recordings of conversations with consumers, until three vears after the sgency’s I3t collection activity
ooshedebt,

(2) For recordings of conversations with consumers, until three years after the date of the call.

(3) For records required to be maintained pursuant to subdivizion (c) of this section, until six years from
the date the record was created.

§ 3. Section 5-76 of Part 6 of Subchapter A of Chapter 5 of Title 6 of the Rules of the City of New York iz
amended by adding the following definitions in alphabetical order:

be- 6xbeeduofaad\loabon .-aecolotandmeobemd- noooeal'leand
conzumers. In the caze of oral dizclozures. 3 clear and conzpicuous dizclosure iz given 3t 3 volume and
speed sufficent for 3 consumer to hear and comprehend it. In any clesr 3nd conspicuous disclosure, any
required modifications, explanations or clarifications to other information sre presented in cloce

muoe\emfonnztmbe-mmﬁed mamamer:o:.toberead-ynotzedmdm,

Commented [DR13]: Ghven that communications releted
10 legal proceedings are covered by the court system, if this
/o s, the indastry would respectiolly request
“MM&MMN“
of el proceedings. A sentence (oud be added that reads.
“Communiations relsted 1o lng el seoceedings shall oot he
somidersd a0 sliempied communication.”

mean mhefd\anmlmmntwn

Electronic record. The term “electronic record” means 3 record created, generated, sent,
communicsted, received, or stored by electronic means.

Lanzuaze access services. The term “language access services™ means any service made available by 3

debt collector to consumers in 3 langusge other than Englizh. Language services include, but are

Commented [DR14]: The ndustry would respectfuly
request that some ressonable exceptions be permtted. The
Indastry is concarned thet certain reguired discdoseres that
are required by the federel and state level hove abeady
flied up aveldatie spece on the frst page of
communications. As sech, we can enviion & scenecio where
a footrote will have 10 be sddressed on encther page in the
document because to disglay it on the same page would
prevent g3 from complying with the federal of state
requirements There s only 30 much space on the first page
of communications.

haten o :
(1) collection | it ; Enclich:
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(2) customer zervice representatives who collect or attempt to collect debt in 3 language other than
Englizh;

(3) 3 tranziation service for the collector’s website or for written communications; and
(4) 3 zervice that interprets phone conversations in resl tme.

3 consumer by lesving 3 voicemail messagze that includes 3l of the following content that may include
other content sllowed by federal Iaw, and that includes no other content:

(1) A businezs name for the debt collector that does not indicate that the debt collector iz in the debt
(2) A request that the consumer reply to the message:

(3) The name of the natural person whom the consumer can contact to reply to the debt collector: and

§ 4. The definitions for “Communication”™ and “"Debt collector” in Section 5-76 of Part 6 of Subchapter A
of Chapter 5 of Title 6 of the Rules of the City of New York are amended to read as follows:
Communication. The term “communication” means the conveying of information regarding 3 debt
directly or incirectly to any perzon through any medium, including by electronic mesns. The term
communication excludes 3 limited-content mezzsage.

Debt collector. The term “debt collector” mean: Laiadaidusiwiosipanoibhsochesiobcapuaddy

Ot OM T O-CORE TG eIt Owet-Ordut- o tHepeto-e-owed-otue] 20y DArZOC angaead 0 a0y
business the principal purpoze of which is the collection of any debts or who regularly collects, o

e e O S e ey O IOy S awec orgQue Of pRegc o8 o= ) Ll DS

(1) any officer or employee of the United States, any State or any political subdivizion of any State to the
extent that collecting or attempting to collect any debt owed iz in the performance of [hs-oches] their
official duties;

(2) any perzon while engaged in performing an action required by law or regulation, or required by law
or regulation in order to institute or pursue 3 legal remedy;

(3) any individual employed by 3 nonprofit organization which, at the request of consumers, performs
bona fide consumer credit counzeling and azsists consumers in the liquidation of their debets by receiving
payments from such conzumers and distributing such amounts to creditors; (o]

(4) any individual employed by 3 utility regulated under the provizions of the Public Service Law, to the
extent that New York Public Service Law or any regulation promuigated thereunder is inconsistent with
thiz partige

S zon while ing the activity of ng or ing to zerve | on any other
Dperzon in connection with the judicial enforcement of 3
| 3 di vests, j or other documents pursuant to the icable rules of

o Page 7ot 22
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civil re, where such isnota or di | ionto 3 to the

| 3 wrmuniotion letters. pleadings. or other corres that are delivered by an 3

mdw active court mamrthat is overseen and t,;genu:d by the Newvork Snte Umﬁed Coun
System. or

@ago‘&e«amgg‘sd:cr&wwﬁk in the name of the creditor, collecting debs for such

scmditer,

Where 3 provizion of this part limits the number of times an action may be taken by the debt collector,
or establizhes az 3 prerequisite to taking an action that the debt collector haz received or done
zomething, or prohibits an action if the debt collector haz knowledge of or reazon to know zomething,
the term “debt collector” includes any debt collector employed by the zame employer.

§ 5. Section 5-77 of Part 6 of Subchapter A of Chapter 5 of Title 6 of the Rules of the City of New York iz
amended to read 3z follows:

§ 5-77. Unconscionable and Deceptive Trade Practices.

It iz an unconzcionable and deceptive trade practice for 3 debt collector to attempt to collect 3 debt
owed, due, or 3szerted to be owed or due except in accordance with the following rules:

(3) Acguisition of location information. Any debt collector communicating with any person other than
the consumer for the purpoze of acquiring location information about the conzumer in order to collect a
B e e e e

(1) identfy fumaciorhereif] themselves, state that fac-orshe] they are confirming or correcting
location information about the conzumer and identfy [aicochecemplopes] the debe collector on whoze
Dbehalf they are communicating when that identification connotes debt collection only if expreszly
requested;

(2) not s2ate or imply that such consumer owes any debt;

(3) not communicate more than once, unless requested to do 2o by such perzon or unless the debt
collector reazonably believes that the earlier response of such person iz erroneous or incomplete and
that such person now has correct or complete location information_in which caze the debt collector
may communicate one additionsl time; for the purpozes of this paragraph (3), the debt collector need
not count 3z 3 communication returned unopened mail, 3n undelivered email message, or 3 message
left with 3 party other than the perzon the debt collector is attempting to reach in order to acquire
location information about the conzumer, as long as the message is limited to 3 telephone number, the
name of the debt collector and 3 request that the person sought telephone the debt collector;

(4) not use any language or symbol on any envelope or in the contents of any communication effected
by the mail or 3 delivery service that indicates that the debe collector is in the debt collection business or
that the communication relates to the collection of 3 debt: provided that 3 debt collector may use [aicoe
#er] their business name or the name of 3 department within fes-esher] their organization as long 33
any name used does not connote debt collection; and

o Page S ot 22
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Commented [DR15]: The ndustry requests & limited
carve cut for attorneys to perm it fuensed sltormeys the
abilty 10 practice lew witiout cresting potentiel conflicts
Wwith the propoed reguletions. Mease see the New York
State Creditons Ber Assodations memo for sddtionsl
explanation.

Commented [DR16]: This is intended to mitigate the rbk
that employees of the origne ceditor coud by exposed
personaly under the current defintion.




(5) if the debt collector knows the consumer is reprezented by an attorney with regard to the subject
debt and if the debt collector has knowledge of the attorney’s name and address or can readily azcertain
such attorney’s name and address, not communicate with any person other than that attorney for the
purpose of acquiring location information sbout the consumer unless the attorney fails to provide the
conzumer’s location within 3 reazonable period of time after 3 request for the consumer’s location from
the debt collector and:

(i) informz the debt collector that fhe-orshe] the sttorney iz not authorized to accept process for the
conzumer; or

“fikwmpa\dwhdebtcdw: inquiry about the attorney’s authority to accept process within 1
3 reazonable period of time after the inquiry.

the emgigg g‘ gmg-nm of the evdenoe that the violation was not intentional and

resulted dezpite the maintenance or procedures reazonably sdapted to svoid any such violstion.

(b) Communication in connection with debt collection. A debt collector, in connection with the collection
of 2 debe, [she#] muzz not:
(1) [ARecmctiutonoicebicotectionproceducecwithous] Without the prior written conzent of the

conzumer given directly to the debt collector [sftertheinsttuton-of debt-colicctionprocedures], or
without permizzion of 3 court of competent junzdiction, Komaurtole-with the CoRIuReinconnection

i anllositafasmedilil . £ the followine cond

Commented [DR17]: The industry reguests the
restocation of the bona fide error deferne. X b comistent
With the FOCPA which DCWP indicates it wishes to seek. An
inadvertent clerical error should not lead to lebility,
especialy If such error has not harmed the consumer of can
be easly corrected with no harm 1o the consumer.

ijcommunicate or to communicate with the consumer at any unusual time or place known, or
which zhould be known, to be inconvenient to the consumer. In the abzence of inowledge of
circumstances to the contrary, a debt collector shall azsume that the convenient time for

muww@:wwuaﬁuSocb&mm&dnnw
before 9 o'clock post meridian time 0 Sha S3ZI0I0 TS 200C-eteh

(ii) except for 3ny communication which iz required by law, communicste or 3ttempt to communicate
directly with the consumer if the debt collector knows the consumer is reprezented by an attorney with
respect to such debt and i the debt collector has knowledge of the attorney’s name and address or can
readily ascertain such attorney’s name and address, unless the attorney fails to rezpond within a
reazonable period of tme to 3 communication from the debt collector or unless the sttomey conzents
10 direct COmMUNICItion with the conZumerSaceptorycommuristonwiich s racuced-by-Swos
B R e e I e
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Commented [DR18]: A derification & needed n this
P arech a3 consemers coukd leave New York City and the
eastern time 1one for vecation of work usbek to the
dedt collector.




ﬁmhm communicate or 3ttempt to communicate with the consumer at the conzumer’splace of

employment [#] goicas the debt collector knows [erhesreasonto-know] that the consumer’s

employer or supervizor [peokis] )w' S the conzumer “ang] to receive such 3

communication; or

(iv) bwi - il i’ . > ; :
Bl ; " | I oda el

3ttempt to communicate, including by lesving limited-content messages, with the consumer with
sxcezzive frequency.

Commented [DR19]: Ghwen the majer by of coraumen
have dropped land lines s favor of cell phones, it & not
ponble 1o defnitively know where the ormemer s at sy
Khven time. The wey this is drafted if cne cal’s & cell phone
and the cormumer is ot work, the collection agency bs in
violation of this peovision. An easy way 1o solve the problem
5 by sdding the word “inowingly.” ¥ & consumer tells o
debt liectorn that they sre shw ey ot work between Jpm.
o and they are not permited (o receive calls, then the
debt coliector has been put on notice not to call during
those houns

Additionally, if & consumer provides the debt collector with
thelr work number as the “best” of “preferred” number to
be contacted but fals to mention thet it b & work number,
how would @ debt @lecior know that they contacted &
consemer at work?

NOTE: THE INDUSTRY WOULD STRONGLY RECOMMEND THAT THE FOLLOWING TEXT BE
DELETED AND THAT THE DEFAULT BE THE NEWLY CREATED CALL CAPS CONTAINED IN REGULATION F. AS
AN ALTERNATIVE, THE INDUSTRY REQUESTS THAT THE TEXT MIRROR THE NEW YORK STATE
DEPARTMENT OF FINANCIAL SERVICES TEXT FOR CONSISTENCY BETWEEN NEW YORK STATE AND NEW
YORK CITY REQUIREMENTS TO AVOID CONFUSION AND ACCIDENTAL ERRORS. MOST DEBT COLLECTORS
OPERATE REGIONALLY OR NATIONALLY AND MUST MANAGE ACCOUNTS IN MULTIPLE STATES.

|!h_eMdaddnchm_:¢mbeheldB&inma§mbr_uuﬁmde6m§S-

£ Lhe MO louer SRos= B Dreponcersnce o

intentional and resulted ite maintenance of ures

Commented [DR20]: The ndustry respectfully requests
that the proposed edit be charged back 1o how E was
previowsly worded. It b imp 10 heep i mind that o
person’s place of employment could be thelr home. I fact,
working from home hes become quite common due 1o the

demic. If the word “permits” is used, the industry wil
not be able 1o icate with the ot their
horme. However, a consumer can “probibit” commenication
at sty namber under the FOCPA, induding thek home. As
such “prohibits” is better than “permits” a3 & does not
eate need e olnteches 10 open ath

Asother common scenaro that could plece debt coliectors
In unknowing viclaticn of this provision is when &
provides their work number to the delat collector & & good
sumder to communicate wih them.

Commented [DR21]: The ndustry requests the
restoration of the bona fide error deferne. It b coristent
With the FOCPA which DOWP indicates it wishes to seeh. An
Insdvertent clerical error should not leed to leblity,

clally If such error has not harmed the consumer of can
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be easdy corrected with no harm to the consumer.




Mtheﬂ%o{mE[lldthi:Mmlmm'wmmf includes the consumer’s —

RIa0 o unestrator o el e O

Ivin

-

with

(2] [ o tocoacioCabt ond-aacepi-ai-provcecoy- S RONY L5275 Excent if otherwize permtted
by law, communicate 3bout 3 debt with any perzon other than the consumer who iz obligated or

Commented [DR22]: This “fosting” end unnumbered
sentence seerrs 1o be misgleced? Mght we sugxest thet it
be somehow incorporated into peragraph (1)?

by obli to the frisor-her] the consumer’s attorney, 3 consumer reporting agency if
otherwize permitted by law, the creditor, the attorney of the creditor, a debt collector to whom [este
solecton] or the attormey of that debt collectorlorthestiomeyfocthotdebt-colleciossemploves,)
without the prior written consent of the consumer or their attomey given directly to the debt collector
[ofer-the.institution.of.debtcollact = = 8 -
Sonsuastcney), or without the express permizzion of 3 court of competent jurizdiction, or 3z
reazonably neceszary to effectuate 3 postjudgment judicial remedy.

(3) Communicate with any perzon other than [the-consumesssttomey—aconsumenreportnsagency+

! Y . ; . re " ; nalhedlits
B B Aat L o e e e -
thoze persons enumerated in paragraph (2) of this subdivision in 2 manner which would violate any
provision of [thes-pere] paraerach (1) of thiz zubdivizion if such person were 3 consumer.

() [AReraiiision ol calbicoacionas aicste] Communicate with 3 conzumer with

s

Commented [DR23]: There is no way that & deln
coliection agency “should know” & consumer b legaly
separated of no kager Ives with their sgouse unless
someone tells hem We respectiuly request the deletion of
ths lergeage

mba*&ﬁ&mmhzn&ﬁdh*&cmww

wishes the debt collector to cease further communication with the consumer with respect to that debe,
except (et for any communication which iz required by Gw [orchosenfromamongetemetverof
Which-one-raGuec-bylawisnot hecebypohisized). The debdt collector zhall have 3 reasonable period

Commented [DR24]: Phone cals often indhude vague
lengoage such a3 "l really don't Bhe getting these calb.*
Does that count? What If they say that to start, but thes
agree to set up & peyment plan? It is much dearer the
consemer’s intent If it b received in writing.

of time following receipt by the debt collector of the notification to comply with 3 conzumer’s requesth,
¢ , Eicas :
fast) W P sion].

The debt collector may, however:
(i) communicate with the consumer once in writing or by elactronic means:
(A) to advizse the conzumer that the debt collector’s further efforts are being terminated; orl]

B R R e Rt ]

{Cwhacespplicable] to the extent zuch notice was not previously provided, to notify the conzumer that
the debt collector or creditor intends to invoke 3 specific remedy if that i 3 remedy [hee] they are
legally entitied to invoke and if [he) they actually (atends] intend to invoke it; and

(ii) rezpond to each subzequent [orst-orweitten] communication from the consumer.

B T R BCee e S
: b 4 e (uniass the-dobtcol f
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dad o . Dr o — Commented [DR2S]: Consent can be provided to the
aoweaachmiaddru.unm nMuMmdmme ceditor o3 well isduding within the origing lending
he det agreement. In fact, contact iviormation provided to the
ceditor b slweys passed down 1o the dedt colector. tis
s - how the debt colk Kets the name, sddre
(B) the conzumer used such emsil 3ddress. text message number or medium of communication to ond taleghone number. Wiy would we ban the least
communicate with the debt collector about 3 debt within the past 60 days and has not since opted out ntresive forms of contect?

of communications to that email sddress, text messaze number or medium of communication or opted
¢ all ol = TR o

(ii) A debt collector who zends any dizclosures required by this subchapter electronically mustdozoina

manner that is reazonably expected to provide actusl notice, 3nd in 3 form that the consumer may keep
and access later.

(iii) The debe collector must include in every electronic mail communication to the consumer 3 clear and
CONZD statement dezcribing 3 reazonable and simple method by which the conzumer can
of further electronic communications or sttempts to communicate by the debt collector. The debt
cobmma!notgui'e,m or indirectly, th3t the consumer, in order to opt-out, pay any fee to

Mmmmhn-quoau
collector “should know”™ & teleph s o ted
Wwith & businens unfess the coraumes telb the debt collecior.

We resgectfuly request the deletion of this lnguege.

viewable by the | :cord\emumef’ :ooalmed:am

(8) Communicate with 3 consumer through 3 medium that the consumer has recuested that the debt
collector not uze to communicate with the consumer.

(9) Communicate or attempt to communicate with 3 consumer to collect 3 debt for which the debt
collector knows or zhould know that the consumer was issued an unverified debt notice pursuant to

bdiision ()

i Page 2ot 22

123



(c) Harassment or cbuze. A debt collector, in connection with the collection of 3 debe, zhill not engage in
conduct the natural consequence of which iz to harass, oppress or sbuse any person in connection with
3 debt. Such conduct indudes:

(1) the uze or threat of uze of violence or other criminal means to harm the physical perzon, reputation,
or property of any perzon;

(2) the uze of obzcene or profane language or language the natural consequence of which is to sbuse
the hearer

or reader;
(3) the acdvertizement for zale of any debt to coerce payment of the debt;

{4 cawsing 3 telephone to ring ocpeoduce 3o slest ocothessouad, or engaging any person @) byany

communication medium, including but not imited to telephone conversation, repeatedly or
continuouzly with intent to annoy, abuse, or harazs any perzon Sithecalled-mumbes] contacted by the
debt collector;

(5) the publication of 3 list of consumers who allegedly refuze to pay debes, except to another employee

of the debt collector’zs employer or to 3 conzumer reporting agency or to persons meeting the
requirements of 15 USC § 1681a(f) or 15 USC § 1681b(3); or

(d) False or mizleoding reprezentotions. A debe collector, in connection with the collection of 3 debt,
zhall not make any falze, deceptive, or misieading reprezentation. Such representations include:

(1) the falze reprezentation or implication that the debt collector is vouched for, bonded by, or affiliated
with the United States or any State, including the uze of any badge, uniform or faczimile thereof;

(2) the false reprezentation or implication that any individual is an attormey or iz emploved by 2 law
office or 3 lega! department or unit, or any communication iz from an attorney, 3 law office or 3 legal

ne. o { sl CeewW O o

(3) the reprezentation or implication that nonpayment of any debt will rezult in the arrest or
imprizonment of any person or the seizure, garnizhment, attachment, or s3le of any property or wages
of any perzon unless such action is lawful and the debt collector or creditor intends o pursue such
action;

(4) the threat to take any action that cannot legally be taken or that iz not intended to be taken;

(5) the false reprezentation or implication that a sale, referral, or other transfer of any interest in a debt
zh3ll causze the conzumer to:

(i) loze any claim or defenze to payment of the debt; or
(ii) become zubject to any practice prohibited by this part;

wom Page 130622
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Commenteod [DR27]: Cell phones that get emails can be
et op o produce & sound even though thaet was not the
Intent of the debt collection agency. By incorporating “or
produce an alert or other sound” this revision would codify
@ calen Doat typically fulls under the FOCPA [Le., & text
message, email, push alert, of other shone notification
should be treated live & phone call for purposes of
harmsment). There is abio an evidentiery peoblem in that it
8 easy 10 prove when & debt collector made & phone call of
sent a mesage bt almost impossitle to prove whether
that communication actuslly caused a phone to “produce an
alert of other scund.* This sddition makes no sense because
only the consumer can control whether o not the phone
produces an alert of other sound.




(6) the falze reprezentation [of] or implication made in order to disgrace the conzumer that the
consumer committed any crime or other conduct;

(7) the false reprezentation or implication that accounts have been tumed over to innocent purchasers
for value;

(8) the falze reprezentation or implication that documents are legal process;

(9) the falze reprezentation or implication that documents are not legal process forms or do not require
action by the consumer;

(10) the falze reprezentation or implication that 3 debt collector operates or iz employed by a conzumer
reporting agency as defined by 15 US.C. § 1681a(f);

(11) the use or distribution of any written communication which simulates or is falsely reprezented to be
3 document authorized, iszued, or approved by any court, official, or agency of the United States or any
State, or which creates a falze impreszion a3 to its source, authorization, or approval;

(12) the use of any falze reprezentation or deceptive means to collect or attempt to collect any debt or
to obtain information concerning 3 conzumer;

(13) the use of any business, company, or organization name other than the true name of the debt
collector’s business, company, or organization, unles: the general public knows the debt collector’s
business, company or organization by another name and to uze the true name would be confusing:

(12) [afterinstituton-of-debtcoliectionprocedures] the falze reprezentation of the character, amount
or legal status of any debt, or any zervices rendered or compenzation which may be lawfully received by
any debt collector for the collection of 3 debtlascesttasithesmplovecoiscabicoleciormoyrnot e
" '.,.‘ g 'II il 'll'l ;
: hadabutonl

B e R e S
OO G T T O CR IO R O E A e Ot on e e e e t-Dy—ew “O° | M ted-contert
meszage: 3nd where otherwize expressly permitted by federsl, state, or locsl law, the failure to dizdloze
clearly and conzoicuouzly in 3l communications made to collect 3 debt [orto-obte-nformetonsboute
Soncumes,] that the debt collector iz attempting to collect 3 debt and that any information obtained will
be uzed for that purpoze;

D R o e e R A

uze an assumed muuﬁeﬂmohsaamgmmmmmw 3 consumer about 3
debt # that collector uzes the z:urnednmm-’tendyand u.dteon’ypemonugagtfmammed

(17) any conduct prozcribed by New York General Business Law §5 601(1), (3). (5). (7). (8). or (9):

o Page Mot 22
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(18) the falze, inaccurate, or partial transiation of any communication [wheathe-cebicolleciorpoovices
el o]

Ma&rd\eimddebtcdlcﬁon proceduresz, the false representation or omizsion of 3

consumer’s language preference when returning, zelling or referring for dabt collaction itigation any
conzumer account, where the debt collector Leowase] knowzgagageig-lemgus of such preference; or

mugmmwgwim,awwlmmmwdm 1
&_aﬁgwwomeum with 3 consumer in

(e) Unfair proctices. A debt collector may not uze any unfair or unconscionable means to collect or
attempet to collect 3 debe. Such conduct includes:

(1) the collection of any amount (including any interest, fee, charge, or expensze incidental to the

Commented [DR28]: There is no way thet a debt
collector “should now™ & consumen’s nguage preference
wnbess someone tells them. We resgectiully request the
deletion of this kageage

principal obligation) unlezs such amount iz expreszly authorized by the agreement creating the debtor
permitted by law;

(2) the zolicitation or uze by a debt collector of any postdated check or other postdated payment
instrument for the purpose of threatening or nstituting criminal prosecution;
tﬁawirg_v;ebbenudemanypumbrmnbﬁm.bymismﬁmdhm
purpoze of the communication. Such charges include collect telephone callz and [telegsam] text
mezz3ze or mobile phone data fees thathave 0ot Rago dizdlozed o acceotad Dy she conzumarorifths

g

Commenteod [DR29]: Given that writies electronic
communications can be received on telephones, R would be
more appeope late Lo wie the word “onvensstion” rether
than “communications” in the contest of making &
recording.

The statement that the “recoeding may be cied in
connection with the collection of the debt” could be & faise
staterment and could be in violstion of the FOCPA. We
carmot discione the purpose of the call watil we hawe
confrmed thet the person who s engaged in rrversation b
the debtor.

conzsumer chooses to communicate through that mediumy

(4) taking or threatening to take any nonjudicial action to effect dizpozzession or dizablement of
property if:

(i) there iz no present right to pozsession of the property claimed 33 collateral;

(ii) there is no prezent intention to take possession of the property; or

(iii) the property iz exempt by law from such dispozsession or disablement;

(5) after institution of debt collection procedures, when communicating with 3 consumer by [uce-ofshe
re=s] mail or [telegremn] 3 delivery zenvice wzing any language or symbol other than the debt collector’s
address on any envelope, or using any language or symbol that indicates the debt collector iz in the debt
collection business or that the communication relates to the collection of a debt on 3 postcard, except
that a debt collector may use [aic-oches] their business name or the name of 3 department within (ks
oches] their organization 3z long as any name uzed does not connote debt collection;

(6) after institution of debt collection procecures, [Communicotngwith s corsumerragardingo-dedt
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Commented [DR30]: A comumer may choose to
commanicate via text messages with the debt colection
agency. The agency wil have no ies If the consumer b on &
phone plen that chenges for text mesages. Consequently,
an exceplion needs o be added to this larguage.




(7) after institution of debt collection procedures, if 3 consumer owes muitiple debts of which any one
or portion of one iz disputed, and the consumer makes 3 single payment with rezpect to such debts:

(i) applying 3 payment to 3 dizputed portion of any debe; or

G‘Udezmmzwbybwum failing to apply such payments in accordance with the 1
mw.-mmmwwmmmm

Commented [DR3 1]: The industry reguests the

restor ation of the bona fide error deferne. It b cormistent
With the FOCPA which DCWP indicates it wishes to seek. An
inadvertent clerical error shoubd ot leed to lebiity,
esgecialy If such error han not harmed the consumer of Lan
be easly cormected with no harm to the consumer.

w«:e o‘d-c evidence that tl‘c v ola:»on w3z not intentional 3nd rea.:lted de:p’.e

(8) engaging in any conduct prohibited by New York General Business Law §5 601(2) or (4); [es]

(9) after institution of debt collection procedures, collecting or attempting to collect 3 debt without [&=2
requestng-and] recording the language preference of zuch conzumer_gxcept where the debs collector iz

not aware of such

ressonable 3 to obtain i

(ﬁUSCﬁIGSgﬂL .mm:mwmmm
ﬂncdﬁezthewrneri Dy mail-aeppingas—pea-paepger sbout the debt. induding the current amount -

of the debt and the business name of the debt collector, and informs the consumer that:

A) the debt to 3 credit

I the debt collector elects to notify 3 consumer about 3 debt pursuant to subparagraph (i) of paragraph
(10) of this subdivizion by mail, they must wait no lezs than 14 consecutive days after they place the

notice in the mail. to receive 3 notice of undeliverabili the waiti iod, the debt collector
must mit re:ﬂ' of‘ and moninr for, nodﬁco'm &mdeliverabiliwfrommmmioﬁoni

Page 160622
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Commented [DR3 2]: Inchuding these dackoswres on calbs
wil head to higher comumer hary op retes and wil impect
the abiity to educate the consumer sbout the debst and
alow thern the cpportunily 10 work with us to yet it
resobeed.




(11] selling mrcfeni\‘l «Exh;fcrco!baionorwith an sttorney oc law firm to sue 3 consumer to

otd::cham mbankmg mtadebtcollenormynn"«adebtmthedebt owner or to 3

previous owner of the debt

(i) the transfer iz authorized under the terms of the original contract between the debt collector 3nd the
debt’s owner or previous owner, 33 3 result of 3 merger, scguisition, purchaze and assumption
transaction, or as 3 transfer of substantially all of the debt collector’s aszets; and

.ettled Ofdnxhargd in bx\krm_amed dumgthe time the debt w3z am tothc debtcoﬂecwr
for collection;

(12) zelling transferring orgx'ngfofcolbcion or with an a&omevorlaw firm to sue 3 consumer to

ﬂred,mm-nclwmgadea g)mou.nouetomere_cgemoﬁhedebtthame-tauud
limitstions on such debt has expired: or

(13) ,elhr_gitrarderrn‘ orgxngforcdbc‘bonumh an morlawﬁm to sue 3 consumer to

ﬂhmr_gmoen&d adngxmorrege:tfuwnﬁmonofv\edebtmwmam without

ndudmgaclearad%gwmetoﬁemwo‘ﬂsedebtthathedebtwa.notvenﬁed and 3

(f) Validation of debts.

B e e o s v
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R e e g : |‘| I'I cainad I.'

£ Validation notice. Within five days after the initial communication with 3 consumer in connection
with the collection of any debt, 3 debt collector [whois-aotscradiocsadaotemploved-byscradites
shes] must, unlezs the following information [32] waz contained in an inital written communication, or
the conzumer [53¢] paid the debt, send the conzumer 3 written notice by mail or 3 delivery zervice
containing.in 3 clear and conzpicuous manner:

(i) Bhesmountofthedebt] 31l information required by federal or state law;

(ii) W&QMMM the licenze number of the debt collecbon

Commented [DR33]: The ndustry would request & srmal
arifcation by deleting Be word “such” o3 It suggests that o
el person (the one referenced in paregr aph il sbowe)
hao 1o answer & telephoae. This bs highly problematic as we

w who might @ phone ot & place of
busness.

Commented [DR34]: This peragraph b impossitie to
rediine given that NYS DFS rulemaiing b not complete. We
would respectfully request thet DCPW slow the state to
fnbh and finelze ek rues fint. Otherwie, we rish
conficting consumer notices.

Detst cobecions are abwady required to provde spedfic
notices related 1o verifcation by both the feders!

Rovernment and the State of New York. The notice beirg
suggested v s paragresh is different from both the
federal and state notice requirements. This is thoroughly
Roing to confuse the R shoud abio be soted that
this notice conflicts with the federal safe harbor provision

Additicnaly, sivce roman numer o () above states “ol

- Remn e st e ammaranl Information required by federal of state lew” is required to
be provided in the veldation notice, this notice is nct
neoeded.

\
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{1 3 statement informing the consumer of any language access zenices availablef=nciuding-whether
i : — g ke

otresiagalogsh] 3nd

(3] [wil) 3 statement that 3 translation and dezcription of commonly-uzed debt collection terms iz

available in multiple languages on the Department’s webzite, lwwwryc.gowides] www.nye gov/dowp.

adeda\evahd:bmnoooe Nnmw\ednamwwncm_
sfter 3 conzumer tears off any rezponze portion of the notice.

thewnﬁabonletmormablew notice sent by the

vahdabon notic: : iz
debt collector must alzo be taasisted-in the s:ame language 3 the validation notice reguired by this

RaGILEoNseeyetes-pedhg-ppagymages,
2 e A e S S S S T S e gt s ottt

Sctontskenfollowingsuchracponce)] Volidotion Penod. The validation period extends for 30
conzecutive days from the date 3 consumer receives or iz 3ssumed o receive 3 validation notice. For
Durpozes of determining the validation period, the debt collector may sszume that 3 consumer received
the validation notice five days (excluding Saturdays, Sundays 3nd legal public holidays identifiedin 5
U.S.C. § 6103(3)) after the debt collector zent it.

w2/ Page 19 0622
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Commentod [DR35]: The proposed amendment begira
Wwith & reference to “velidation notices in & langeage other
than English” that are “offered” by the debt collector to
consemers. Thus, this non-English sotice slresdy exits.
However, the remaining text refers 1o & “transiated notice”
which suggests that the exbting, son-English velkdation
notice b not the object of the proposed rule end English
valdetion sotices must be transeted nto non-Englsh Our
rediine mabes Cear that the debt collecton sre required to
provide non-€ rgglsh valdetion notices it offers 1o
consemens. Second, the wie of the phrase “completely snd
accwr ately ranseted” in this paregraph &30 suggests that
debt oliectors sre “ransating” valdation notices, which b
sot shways the case. To be sure, the validation notice
provided here is very likely not & ransletion of the debt
collector’s English sotice, but one made originaly in the
non-Englsh keguage. Debt collecton cam choose o provide
son-Englah velidetion actices that are not tramsletions of
Ergish valdetion notices, but notives originaly made in
non-Englah. The first sertence of the proposed rule
recognises as much (I o debt collector offers consumen
validation sotices in & language other than English . . ..
And detrt collecton can Wwwfuly make verification letters
and “unabie to verify” notices thet are not trensiations but
are originely made in non-Englih, 30 we have removed the
reference 1o the same being “transleted.” Finaly, the
MMWMM“
valdation sotice “must be detedy and
Wumwsnmmm
probibits “the false, naccurste, of pertiel transletion of ony
cammuncotion when the delbt collector provides traraletion
services.” (Emphasis added). We note that such &
requirement was not proposed for the “tr enseted”
verification letter or “unable to verily” notice. Further, the
criginel proposed text reinforces the incorrect
Interpretation thet non-Englah valdetion sotices,
verification letters and unable 1o verify notices are required
10 be “translations” of English veldation notices used by
dedt collectors.




(4) Thets3 g ; ; oot sd 6.RCIYS 5728 ——
i ission-ofiiebiity-byt! 30 el g

or request oniginai~creditor information. During the validation period. 3 debt collector must not engaze

in any collection activities or communications that overshadow or are inconzistent with the dizclosure of

5) Veni ion. A debe collector must 3 consumer verification of 3 debtor icde an
“unverified debt notice” within 30 days of receiving 3 dispute or 3 recuest for verification of the debt.
memwmmd'mw&amwmgue:tmlgorhwﬁds,or

wmnmm -nbnnmnrg-redmth.mhdebtcoﬁmrmm
oea:eoohc‘bonofthedetx unﬂwdnmnwnﬁcbonha.bempmvdedmthecmsuw Adebt

Commented [DR3I6): In 2021, the Comumer Credit
Falrness Act (CCFA) was signed into lew by Governor
Hochul The CCFA provides in grest detall what information
5 needed 1o Bring it on & delt s New York State. What b

IF DCWP AGREES WITH THE EDIT ABOVE, ROMAN NUMERALS (i) THROUGH (iv)
BELOW WOULD BE DELETED. HOWEVER, IS DCWP DECIDES TO PROCEED WITH
THE DRAFT LANGUAGE, THE INDUSTRY WOULD REQUEST THE FOLLOWING
EDITS SO THAT IT CAN COMPLY WITH DCWP’S INTENT.

wquired is CCFA bs more nuanced and deteiled than what is
provided in the text below. The industry stromgly
recommends thet the rule be conustent with New York
State law.

3pplication that created the debt or, # no signed contract or apolication exists, 3 copy of 3 document
provided wh:lmmmkhmmthm‘wmmﬁswtnwmincurved

Commented [DR37]: If & court has determined thet &
debt a rightfuly owed and It is reduced 1o & udgment, that
dgrment b the appiicable do thet must be
provided the cormumer.

Commented [DR3 8] Most documents and evidence are
stoced electronically t1oday, not a3 physical copies

intained In & fllng cabinet. This woukd
ewentialy bvaldate slmost ol dett.

Additicnally, the fnal does not Mnive that @
sumber of admiitie documents are gener sted sfter
default, induding but not lem Red 1o the chargeoff

L [which & ref d earlinr in the peregregh).
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Commented [DR39]: Not ol ssset desses maintais final
statements.

Commented [DRAD]: As exception needs 1o be made for
mudmm-mammu

arge-off T ed b
Bania 9o not have the abilty to separate -n pounied
" on bel Hhat the elects 10 Carry over

month afler month, while making monthly minimum
peyments. If barks can't provide this nformation 10 @
consemer, it b impossitie to expect debt collection agendies
10 provide it




each additionsl charze or fee claimed or slleged to be due that separately (i) lists the total for each

(iv) records reflecting the smount and date of any prior settiement sgreement reached in connection
with the debs,
Ul Deb¢ Notice. If 3 debe collector cannot 3 consumer with venfication of 3 debt in

rezponze to 3 dispute or reguest for verification, the debt collector must respond in writing to the

Commented [DRA1]: 60 deys bs consistent with the (P8
standard a3 DOWP indicates they sre stlempling to seeh.

mmw%nnwdrdmmgmduﬂaawfwmﬁobonﬂ\attfedebtcdw

Commented [DRA2]: Mast coraumen are going to have
20 idea who the originel credor is on & fntech product.
Since this is b response to the NYC valdetion request
spechicaly R would be more coraumer Sendy to provide
the fintech servicer narme.

wﬁdgg.uml!xifdsedethm , 3t 3ny time during the period in which the debt
collector owns or has the right to collect the debt. After receiving such request. the debt collector must
oemoolecﬁonofﬁ\edebt unﬂaad\addre::hazbeenmaomeoonm A debt collector iz

or has the ri tocollectthedebt term

Smmlﬁdmawlmum&w
(8) EWCMW. Hadehcdbczordelivecavalidaﬁonnoﬁuwam

medebtcolecw we&m, emaul addre:-., and -ﬂformabcn onhwﬂsemnmmrandnﬂ &

zeek verification of the debt, or reguest original-creditor information electronically.
(g) KiobilionT) . s debtcol e lisbie for.the-debt-col ‘s violstion ol 6 RCNY 5 5T2.

Commented [DRA3]: The ndustry would request that the
definktion of “originel creditor” thet both DFS and DOWP use
5 the definition sdopted in state lew in CPLR 105(q-1) in
2021 which resds:

harged off, even if that financiel institution did not
stigingle the sccount”

B I B R -
Lobleforvolotionof S RO S 5.T7] Rezerved.

(h) Public Websites. Any debt collector that utiizes, maintainz,_gr refers conzumers 50 3 website
accessible to the public that relates to debts for which debt collection procedures have been instituted
muzt clearly and conspicuously dizcioze, on the homepaze of zuch website or on 3 page direcsly

sccezsible from 3 hyperlink on the homepaze labeled “NYC Rules on Language Services”, the following
dizclosures:

(1) 3 statement informing the conzumer of any language access services avalable“acudiagwhethes
: " " _ e e
otheataga-fasman] 3nd

o Page 210622
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(2) 3 statement that 3 transiation and dezcription of commonly-uzed debt collection terms i available in
multiple languages on the Department’s website, [wmanaye-gowidcs) www.nyc zov/dowp.

Commentod [DRA4]: The ndustry regeests & date cortain
that the revised rubes take effect. Given the sgnificant

acsdeSnguent on o afier January 1, 2024, JSLgun et AN, A It N iy
applied prospectively. To not apply the rules prospectively,

will sutomaeticaly plece the industry s noa-complience
(example: the kog) The industry cammot be expected to
now what new regurements & future reys oy charge
will require.

wom Page 20t 22
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BECEIVARLES MOMT. ASNYOC. INTL

December ‘9,2022 SETTING INE GLOBAL STANDARD

1050 Fulton Avenue #120
Sacramento, Californis 95825
9216482 2402

By Electronic Submission to rulecomments(@dcwp.nye.gov

NYC Department of Consumer & Worker Protection
Commissioner Mayuga

42 Broadway

New York, NY 10004

Re: Comments on Proposed Debt Collector Rulemaking
Dear Commissioner Mayuga:

The Receivables Management Association International (RMAI) is pleased to submit our
comments to the New York City Department of Consumer & Worker Protection (DCWP) related
to proposed rulemaking on debt collection as requested in DCWP’s invitation for comments
issued on November 4, 2022,

As background, RMALI is the nonprofit trade association that represents more than 600
companies that purchase or support the purchase of performing and nonperforming receivables
on the secondary market. RMAI member companies work in a variety of financial service fields,
including banks, credit unions, nonbank lenders, debt buying companies, collection agencies,
collection law firms, brokers, international members, and industry-related product and service
providers. RMAI's Receivables Management Certification Program (also referred to as RMCP)
and its Code of Ethics” set the “gold standard” within the receivables management industry due
to their rigorous uniform industry standards of best practice which focuses on protecting
consumers.

Rolled out in 2013, RMAI's Certification Program sets high and robust industry standards that
seek to go above and beyond the requirements of state and federal law for the protection of
consumers.’ While the program was first designed to certify debt buying companies, it has
expanded to include certifications for law firms, collection agencies, and vendors (e.g.,
receivable brokers and process servers). Currently, 461 companies and individuals hold these

! Receivables Management Association International, Receivables Management Certification Program, version 10,0
(February 3, 2022), publicly available at https-//rmaintl.org/GovemanceDocument (last accessed December 18,
2022).

? Receivables Management Association Interational, Code of Ethics (August 13, 2015), publicly available at
hitps://rmaintl.org/about-rmai/code-of-cthics/ (last accessed December 18, 2022).

¥ RMCP’s Mission Statement reads in part, the certification program “is an industry sclf-regulatory program
administered by RMAL that is designed to provide enhanced consumer protections through rigorous and uniform
industry standards of best practice™ (page 1).
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internationally respected certifications. Presently, all the largest debt buying companies in the
United States are RMAL certified, and we estimate that approximately 80 to 90 percent of all
charged-off receivables that have been sold on the secondary market are owned by an RMAI
certified company.

A review of the federal Consumer Financial Protection Bureau’s (CFPB’s) Consumer Response
Portal (the Portal) shows that 97.97 percent of RMAI’s certificd companies (the vast majority
being small businesses) are cither complaint-free or have maintained a statistical zero-percent
complaint rate on the Portal since the Department started tracking debt collection
complaints/inquirics in July 2013. Only 2.27 percent of certified companies have a
complaint/inquiry volume of greater than one percent with the remaining 0.76 percent of
certified companics being rounded up to a one percent complaint/inquiry rate.

A beforc-and-after analysis of lawsuits filed against RMALI certified businesses found that after
certification, litigation on average decreased by 20.8 percent in the seven-year span from 2012-
2018. During the same time-period, litigation against all businesses in the reccivables industry
increased by 3.1 percent, with Fair Debt Collection Practices Act' (FDCPA), Fair Credit
Reporting Act’ (FCRA), and Telephone Consumer Protection Act® (TCPA) lawsuits
experiencing a 3.5 percent decrease, 13.5 percent increase, and a 26.7 percent increase,
respectively. The correlation between RMAI certified businesses and a 20.8 percent decrease in
lawsuits, compared to the industry as a whole, reinforces the bencficial effect of the program’s
high standards and its focus on compliance.”

Highlights of the RMAI certification program include a commitment to ongoing education,
independent third-party audits, designation of a company Chief Compliance Officer (CCO), and
compliance with robust standards including:

e Vendor Management: Ensuring that anyone with access to or contact with consumer
accounts adheres to the same criteria as the certified company, including assurance of
data security systems/policies.

e Data & Documentation Integrity: Mandating compliance with a comprehensive list of
data and documentation requirements that exceeds all state and federal requirements.
RMAI certification program maintains unique asset class criteria for auto, credit cards,
bankruptcy, installment loans, judgments, medical, and student loan receivables.

415 U.S.C. 1692 et seq.

515 U.S.C. 1681 et seq.

€47 U.S.C. 227 et seq.

7 pamela Hong, The Impact of the Receivables Management Certification Program on Litigation, Receivables
Management Association International White Paper (June 2019), publicly available at https://maintLorg//wp-
content/uploads/2019/06/Litigation_White_Paper.pdf (last accessed December 18, 2022).
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e Consumer Disputes: Creating a culture that promotes open lines of communication with
consumers to address disputes regardless of the mode of communication the consumer
chooses to use. When RMATI’s certification standards are viewed in their entircty, they
provide a level of consumer protection unscen clsewhere within the reccivables industry.
The standards include, but are not limited to, requirements that all certified businesses be
registered on the CFPB consumer portal, maintain well-defined dispute policies,
proactively address issues in credit reports, provide consumers direct access to the CCO,
maintain consumer hardship policies, and prohibit the sale or resale of accounts that are
currently in dispute or have been identified as fraudulent.

e Portfolio-Sale Standards: Ensuring the integrity of account information and transparency
in the sale and resalc process is paramount. Standards on chain-of-title, due diligence in
the portfolio review, and representations and warranties in the purchase-and-sale
agreement combine to ensure the integrity of the account information, thereby providing
important consumer protections.

The positive impact on consumer credit from RMAIs certification program has been recognized
during the CFPB’s development of Regulation F over the course of nearly a decade and through
three administrations. First in its 2016 Small Business Regulatory Enforcement Fairness Act
(SBREFA) review® and again the 2019 notice of proposed rulemaking? as it helps to reinforce
our ongoing efforts within the broader industry. Importantly, as original creditors see the value of
the certification program, we are secing an increase in the number of creditors requiring that their
approved buyers be RMAI certified.

RMAI'S Comments on the Proposed Regulation

RMALI’s comments for the proposed rule changes are provided in the margins of the attached
redline so as 1o allow ease of understanding while explaining potential solutions. RMAL is happy
to provide additional information should DCWP have questions or would like further
elaboration. It is important for RMAI 1o note, that RMAI is a strong advocate of clear and
comprehensive regulatory guidance. Our goal in providing the redlines is to provide this needed
clarity so that the industry can both understand the requirements and be able to readily comply
with the requirements.

& Consumer Financial Protection Bureau, “Outline of Proposals Under Consideration And Alternatives Considered,”
(July 28, 2016), fn 85 and 92 (publicly available at
htp://files.consumerfinance.gov/fidocuments/20160727_cfpb_Outline_of_proposals.pdf (last accessed June 7,
2021).

9 Debt Collection Practices (Regulation F), 84 FR 23274 (May 21, 2019), fn 378, 402, 647, and 743.
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Representing a highly regulated industry at both the state and federal level does create challenges
for the association as we strive for consistency in requirements, to the degree it is possible. As
many RMAI members operate in all 50 states, it becomes difficult to ensure compliance in an
environment where states and municipalitics adopt widely varying requirements for the same
activity, especially if it is in conflict with federal laws, such as the Fair Debt Collection Practices
Act (FDCPA).

As such, RMAI would respectfully request that DCWP hold off on any rulemaking until the New
York State Department of Financial Services (DFS) completes its revised collection rulemaking
which they began in December 2021. We understand the next version of DFS's revised rule will
be published on December 28, 2022 with final adoption presumably in the second or third
quarter of 2023. It is imperative that DCWP’s rulemaking not contradict the State of New York’s
rules.

Constitutional Issues DCWP Might want to Consider

In addition to the redlines RMAI has provided, RMAI would also like to highlight a rapidly
developing constitutional issue related to restrictions on communications that has developed
subsequent to New York City’s 2010 adoption of collection rulemaking, New York DFS’s 2014
rule adoption, and the 2019 public comments to the CFPB’s Regulation F.

Overly severe restrictions on the number of communications a debt collector may make to a
consumer, similar to those contained in the proposed rule, may be unconstitutional.'®

Typically, restrictions on speech, even commercial speech, that are content-based, are subject to
strict scrutiny. Under strict scrutiny a court presumes the restriction is unconstitutional and it is
the state’s burden to demonstrate a compelling state interest that supports the restriction. Here
there is none. The commentary provided by the DCWP does not cite any data demonstrating that
communications made by debt collectors somehow pose a greater risk of harm than
communications made by creditors. Nor does the DCWP provide any data demonstrating that
calls made to collect taxes, fines, or penalties owed to the City of New York do not present the
same harms the restriction purportedly seeks to product consumers against. However, in the case
of debt collectors, existing consumer protections are already in place. See, e.g., 15 U.S.C. §§
1692¢(a), 1692d, 1692d(5).

Data publicly available from the CFPB, the primary federal regulator of debt collectors,
identified that over a two-year period from December 19, 2020 to December 19, 2022, only 126

1° Barr v. Am. Ass'n of Political Consultants, 140 S. Ct. 2335 (2020) and ACA Int7Tv. Healey, 457 F. Supp. 3d 17, 30
(D. Mass. 2020).
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complaints were made by New York City residents concerning the frequency of debt collection
calls. This accounted for a statistically insignificant number of the debt collection complaints for
the City of New York and equated to approximately one complaint every six days or
approximately one complaint for every 67,206 residents of New York City. And these are just
complaints, allegations of frequent calls and not a finding that the calls themselves were made by
a debt collector or made with the alleged frequency. DCWP does not provide any supporting
evidence which would justify the restriction of commercial specch in support of the proposed
rule, presuming such restrictions are legal.

Consequently, there is no compellirg state interest to prohibit communications by debt collectors
when collecting “consumer” debt. Therefore, the restrictions and prohibitions as they are
currently drafted in the proposed ru_e by DCWP may be unconstitutional.

Conclusion

RMAI would like to thank DCWP for the opportunity to comment on the proposed rule. With the
modifications mentioned in the attached redlines, RMAI would be supportive of the
Department’s proposed regulations. If you have any questions or require additional clarification,
please contact RMAI General Counsel David Reid at dreid@rmaintl.org or (916) 779-2492.

Sincerely,

3%%«7

Jan Sticger,
Executive Director
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NEW YORK OTY
DEPARTMENT OF CONSUMER & WORKER PROTECTION
PROPOSED AMENDMENTS TO ITS DEBT COLLECTION RULES

Proposed Rule Amendments

Section 1. Section 2-191 of Subchapter S of Chapter 2 of TRle 6 of the Rules of the City of New York is
amended to read as follows:

Payment.

() The information about the consumer’s legal rights, which a debt collection agency ks required to
provide the consumer pursuant to § 20-493.2(b) of the Administrative Code, [hall) must be induded
clearly and consplovously in every permitted communication for each debt that the debt collection
agency Is seeking to collect that is beyond the applicable stotute of limitations,,and {shall be} must slate
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b AN Sl it

§ 2. Section 2-193 of Subchapter 5 of Chapter 2 of Titke 6 of the Rufes of the City of New York s amended
to read as follows:

§ 2-193. Rocords to be Maintained by Debt Collection Agency.

(8] Unless otherwise prohibited by federal, state or local kaw, a debt collection agency [shall] must
mantain a separate file for cach debt that the debt collection agency attempts to collect from each New
York City consumer, in 3 manner that is searchable o retrievable by the name, address and rip code of
the consumer, and by the creditor who originated the debt the agency is seeking to collect. The debe
collection agency [caall] must maintain in each debt file the following records to document its collection
activities with respect to each consumer:

{2) A record of each payment received from the consumer that states the date of receipt, the method of
payment and the debt to which the payment was applied.

13) A copy of the debt payment schedule and/or settiement agreement reached with the consumer to
pary the debt.

[4) With regard to anvy debt that the debt collection agency has purchased, a record of the name and
address of the entity from which the debt collection agency purchased the debt, the date of the
purchase and the amount of the dedt at the time of such purchase.

NOTE: INTENTIONALLY LEFT BLANK BELOW SO AS TO PREVENT THE COMMENTS
IN THE MARGINS FROM BEING TRUNCATED.
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(b} A debt collection agency [sha¥) must maintain the following records to dotument its coliection
activitios with respect to all New York City consumers from whom it seeks to collect a debt:

(1) [A monthly log of 3 colls mades Lo covsumers licting 1ho dato, time and duration of esch col -t
mumbercated-and the aame ol the-porsen roachod during the coll] Ionthly kogs of the following:

NOTE: INTENTIONALLY LEFT BLANK BELOW SO AS TO PREVENT THE COMMENTS
IN THE MARGINS FROM BEING TRUNCATED.
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NOTE: INTENTIONALLY LEFT BLANK BELOW SO AS TO PREVENT THE COMMENTS
IN THE MARGINS FROM BEING TRUNCATED.
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{3) A record of ol cases filed in court to collect 3 debt. Such record [shall] mest include, for each case
filed, the name of the consumer, the identity of the:
be due, the civil court Index number and the court and county where the case is filed, the date the case
was filod, the name of the process server who served process on the coasumer, the date, location and
methed of service of process, the affidavit of service that was filed and the disposition for each case
ubd.Suaaneomldal]mbeﬂedhnmmthakmmwhqmcmwn.m.mms
and 2ip code of the consumer and the creditors who originated the debts that the debt collection agency
is seeking to cobect.

(4] The original copy of each contract with a process server for the service of process, and coples of all
documents involving traverse hearings relating to cases filed by or on behalf of the debt collection
agency. Such records should be filed in a manner that is searchabdle by the name of the process server.

(5] A record Indicating the lsnguage preference of the consumer, except where the debt collector ks not
aware of such preference despite reasonable attempts to obtain it.

(cummhmmmwmmmmmvmmznwmmm
practices:

(1) A copy of all actions, proceedings or investigations by government agencies that resulted in the
revocation or suspension of a ficense, the imposttion of fines or restitution, a voluntary settlement, »
court order, a criminal guilty plkea or a conviction.

(2) A copy of all policies, training manuals and guides for employees or agents that direct, describe,
suggest or promote how a collector Is o interact with consumers in the course of seeking to collect s
debt,

B)Mm!upon.lnafommodeMmﬂa&mlhemmwsmn.wmw
language, (i) the number of conssmer accounts on which an employee collected or attempted 1o coliect
a debt owed or due or asserted 1o be owed of due [in-a-laaguage other-thon-English]; and (i) the
number of employees that collected o sttempted to collect on such accounts [wa-laaguago other than
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{6) The records required to be maintained pursuant to this section [shall] must be retained for [sieyears

§ 3. Section 5-76 of Part 6 of Subchapter A of Chapter 5 of Tithe 6 of the Rules of the Gty of New York I
amended by adding the following definitions in alphabetical order:
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§ 4. The definitions for *Communication” and “Debt collector” In Section 5-76 of Part 6 of Subchapter A
of Chapter S of Title 6 of the Rules of the City of New York are amended 1o read as follows:

Communication. The term “communication” means the comveying of information regarding a debt
directly of indirectly 1o asy person through any medium, including by elctronk means. The term
communication excludes a limited-content message.

Debt collector. The term “debt collector” means [an-individual who, a5 part of his or-herobsogulacly
collects 06500k 10 colloct 3 debl owed-ov-dus or-allogod to be-owed-oedue)

attempts Lo cole ~ct
person. The term does not include:
ulwo&erumdmUnludsute.onyamouwwmwmaawmtcwme

mmnmmmamm‘ngMzwmmummmamm
official duties;

(2) any person while engaged In performing an action required by law or regulation, of required by law
or regulation in order to institute or pursue a gal remedy;

(3) any individual employed by a nonprofit organization which, at the request of consumers, performs
bona fide consumer ¢redit counselng and assists consumaers In the Iquidation of their debts by receiving
payments from such consumers and distriduting such amounts to creditors; (o+)

(4) any Individual employed by a utiity regulated under the provisions of the Public Service Law, to the
extent that New York Public Servios Law or any regulation promulgated thereunder is Inconsistent with

this part, o<
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§ 4. The definitions for *Communication” and “Debt collector” In Section 5-76 of Part 6 of Subchapter A
of Chapter S of Title 6 of the Rubes of the City of New York are amended to read as follows:

Communication. The term “communication” means the corveying of information regarding a debt
directly of indirectly 1o amy person through any medium, Including by ekctronk means. The term
communication excludes a limited-content message.

Debt collector. The term “debt collector” means [anindividual who, a5 part of his-or-hermbsogulacly

(1) any officer or employee of the United States, any State or any political subdivision of any State to the
mlmnoommaaunpmuooohamwwhhmemlwmmdwm
official duties;

(z)awpemnwhuem‘hpafomﬂumaulomwwmorw'\ovwwm
or regulation in order to Institute or pursue a kegal remedy;

(3) any Individual employed by a nonprofit organization which, at the request of consumers, performs
bona fide consumer credit counseling and assists consumaers In the quidation of their debts by receiving
payments from such consumers and distributing such amounts to creditors; (o¢)

(4) any Individual employed by a utiity regulated under the provisions of the Public Service Law, to the
extent that New York Public Service Law or any regulation promulgated thereunder is Inconsistent with
this par e«

146



Wihere 3 provision of this part limits the number of times an action may be taken by the debt collector,
or establishes as a prerequisite to taking an action that the debt collector has received or done
something, or prohibits an action if the debt collector has knowledge of or reason to know something,
the term “debt collector” inchudes any dedt collector employed by the same employer,

§ 5. Section 5-77 of Part 6 of Subchapter A of Chapter 5 of Title 6 of the Rules of the City of New York &
amended to read as follows:

§ 5-77. Uncorscionable and Deceptive Trade Practices.

R Is an unconscionable and deceptive trade practice for a debt collector to attempt to collect a debt
owed, due, or asserted 1o be owed or due except In accordance with the folowing rules:

(a) Acquisition of location information. Any debt collector communicating with any person other than
the consumer for the purpose of acquiring location information about the consumer in order to collect &

debt]oftertinwsidution ol dot<olloction procederes shad] must

(1) entify [himsolf or-herseli] themseles state that [he-archads] they are confirming or correcting
location information about the consumer and Identify [hisorheremployer] the debt collector on whose
behall they are communicating when that identification connotes debt collection only if expressly
requested;

12) not state or imply that such consumer owes any debt;

13) not commumicate more than once, unless requested to do 5o by such person or unless the debt
collector reasonably believes that the eadior response of such person is erroneous or incomplete and
that such person now has correct or complete lozation information, in which case the debt collector
may commenicate one additional time: for the purposes of this paragraph (3), the debt collector need
not count as 2 communication returned unopened mail, an undelivered emall message, o 8 message
left with @ party other than the person the debt collector is sttempting 1o reach in order to acquire
location Information about the consumer, as long as the message Is limited to a telephone number, the
name of the debt collector and a request that the person sought telephone the debt collector;

(4) not use any language or symbol on amy emvelope of in the contents of any communication effected
by the mall or a delivery service that indicates that the debt collector Is in the debt collection business or
that the communication refates 1o the collection of a debt; provided that a debt collector may use [his-os
Iver] [ business name or the name of a department within [hseshed] their organization as long as
any name used does not connote debt colkction; and
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(5] If the debt collector knows the consumer Is represented by an attorney with regard to the subject
debt and if the debt collector has knowledge of the attorney’s name and address or can readily ascertain
such attomey’s name and address, not communicate with any person other than that attorey for the
purpose of acquiring Jocation information about the consumer unless the attorney falls to provide the
consumer’s location within a reasonable period of time after a request for the consumer’s location from
the debt coliector and:

(i) informs the debt collector that (he-or-she] the attorney is not authorized to accept process for the
consumer; or

mmmaiWM.amnmmmm

[b) Communication in connection with debe colfection, A debt collector, in connection with the collection
of & debt, [shall] must not:

(1) [Afterinctitution of debl-coleetinn pracadurac without] Without the prior written consent of the
consumer given directly 1o the debt collector [sftertheinstitutionof-Gobt-colloction procedutes], of
without permission of a court of competent jurisdiction, [communicate with-the-consumesin connociion

with-the <ollection of any debly] engage in any of the following conduct:
{i} comm

‘N:hﬂmldhhm\m bbemommwmmuna h!heabsemeollmwbdpol
circumstances to the contrary, a debt collector shall assume that the comvenient time for
communicating of attempting to communicate with a consumer k after 8 o'clock ante meridian and
before 9 o’clock post meridian time in the eastern time 1one-at the consumerslocation;

mmnmmnmemmmmm”hnmma wummcywnh
mpocnouh*ﬂm‘"theaumbvmlmummaw;momdaddrusoran
readily ascertain such attomey’s name and address, unless the attorney falls to respond within &
reasonable period of time to a communication from the debt collector or unless the sttomey consents
1o diroct communication with the (ASUMET |-escopt-say commumication which & fequicod-by-bw or
chocon From among SHenat ves of which one is requred by liw % 401 hocoby prohibited|;
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mpcnt llﬂ mu_the deu oolntov m l that the consumer’s
employer or supervisor [pohibits] permits prohibits the consumer (from soconing] Lo receive sucha
communication; or

{v) MWMWMO“

. 'i:.-.m m&mhmiw

haroe droppad fond nes i favor of ol phones, & b aot
possibhe 1 definitively krow whees the comumer 5 o My
gheen time. The wary this is deafted if one cal's o cdl phaoe
0 th Conpammey |5 at work, the colinction sgercy bs n
wialstion of this prodson, An easy waw 10 s3bee the proslens
15 by adding the word “Inosingly.* I 3 consimer telk
debe colbecion thatl they are ddwrys 3t work Betwesn Jpm-
Gpen and thery sre net peiedtiod B recetse Calls, thes the
debt collacior huex been put on potice not 1o Gl darieg
Do bows

AdBthoaly, ¥ 3 corsumer prowides the debt collector with
theis work sumber 35 the “best” or “preferred” sumber to

| e conacted bat fals to mention thet 1 b & work numder,
" how would & Sebt collector know that they costacted &
| comumer st wark?

NOTE: THE INDUSTRY WOULD STRONGLY RECOMMEND THAT THE FOLLOWING TEXT BE
DELETED AND THAT THE DEFAULT BE THE NEWLY CREATED CALL CAPS CONTAINED IN REGULATION F. AS
AN ALTERNATIVE, THE INDUSTRY REQUESTS THAT THE TEXT MIRROR THE NEW YORK STATE
DEPARTMENT OF FINANCIAL SERVICES TEXT FOR CONSISTENCY DETWEEN NEW YORK STATE AND NEW/
YORK OTY REQUIREMENTS TO AVOID CONFUSION AND ACCIDENTAL ERRORS. MOST DEBT COLLECTORS
OPERATE REGIONALLY OR NATIONALLY AND MUST MANAGE ACCOUNTS IN MULTIPAE STATES.
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Commented [DR20): The industry respactielly reqaests
that the peoposed oR be changed Back to how it wea
previoundy moeded, LIS INportant 1o keep h ming that »
parsce’s place of emploarnest could be thek homa. in fact,

from horme b decome quite Comman die 1o the
pardernic. ¥ the word “germits” is used, the Indestry wil
1ot b abile to comrrusionte with the convarmer at thel
e, Howeser, & conwamer can “grollit” communication
@ vy numier under the FDCPA, nchudiag ther hone As
such “peadibits” I batter than “permits® s it does ot
create nrediess ohstacies 93 open communication

Aovothet COMMON SCErTo that coud place delit colecions
n unknow ing velation of tis prodsion s whes a conwrner
provides thelt work aumber to the fedt coliector m a good

rumber 1o commanicate with hem

| Commented [DR21]): The infustry requests fe
© | restoraton of the bone fide erer deferde. Itls condstent

Wit the FOOPA wiich DOWY lndicetes it wishes to seek An
Inadvertent charical arror shoud not lead % Badiity,
espedally ¥ sach errer how not harmed The comiumer o (n
be casly comectad with na harm to the coraumer,




by iw, communicate about 3 debt with any person other than the coasumer who Is obligated or
aliogediy obligated to pay the debt, [Wsor-he) the consumer’s attomey, 3 consumer reporting agency if
otherwise permitted by law, the creditor, the attorey of the creditor, a debt colector to whom [orto
whesecmployes| the debt has been assigned for colection [-a<saditor-who scegned the debi-for
collection,] o1 the attorney of that debt colector-as-the attorney for thot debt coluetors cmploys; |
without the prior written consent of the consumer or their attorey given directly to the debt collector
(aitortho inctitution of dobt collection procedures ce without 1ho pros witten corsent of the
concumersattomeyl, of without the express permission of a court of competent jurisdiction, or as
reasonably necessary to effectuate a postjudgment jadicial remedy.

(3) Communicate with 3y person other Lhan (Hveconsumercationsdy, 3 CoRGUmer reporting opency-H

whase cmpirges tho dobt has been asdgned for coliection o ercdbdor who asegned the debt for

MM“MWM
th nd in paragrapt bdwvision in & manner which would violate any
omotMmmemnuhwwmammr

14) [Aferinstaution of debt-collection proceduris, communcate] Communcate with 8 consumes with
respect to a debt if the consumer has notified the debt collector
wishes the debt collector to cease further communication with the consumer with respect to that debt,
except [that] for any communication which is required by law [or chosen from-omong elternatives-of
whith one is-sequired by law i aot-horoby prohibited]. The debt collector shall have 2 reasonable period
of time following recelpt by the debt collector of the notification to comply with 2 consamer’s request];
orcopt-that any debt collector whe kaows 64 s 025060 10 know of the consumers notdicotionwid-who
Couryes fusthercommmnicataon shall have violated thes provsion|.

The debt collector may, however:

(1) commenicate with the consumer once In writing or by eleclroni means:

(A) to advise the consumer that the debt collector’s further efforts are baing terminated; orls]

(B) [to notify the comsumesthat-the dobi colkitor or croditor may mvoke specad romadiocwhich oo
ordmardy ket by cach debsl coloctor or;

{G) whevo applcable] Lo the extent such notike was not previously provided, to notify the consamer that
the debt collector or creditor intends to invoke a specific remedy if that is a remedy [hec] they are

Jegally entitled to invoke and If [he) they actually [intends) intend to invoke it; and
(1) respond to each subsequent [orsee-wiition] communication from the consumer.

[5) [For-the purpoce of 6 RONY-5.5-22(D)(1}-44), the term “consumes - incudos tho. conuumer’s parent (#
Lo SO0 1L 3 IINOT), S it i siai ARl ialan Lpouto {unicss the debt coliarkiows o8

nhn Pageitol

Comesented [OR22}: This “Toatieg” and wimmbered |
serkarce seerns to be mbplaced? Mght we seggeit that it
be somebom ncorporated lato paragraph (1)?

Commented [DR23): There b 20 way Tat 3 detn
collection agency “thould know” s coraumer s legaly
separated of 1o bonger bves wh their spause unbeis
seenacne tels them We respectiully requent the debetion of

o

that the comsumer

Commented [DR24): Mone calls often Inchde vagee
Targuage 590k 25 really don't Hios getting these calhs.”
Does that count? What if they syy that 10 start, bit then
sgrew 10 set 9p 2 payroeet plan? 1t is much cheares the
consarmes’s et I itls received inwiting




.| Commented [DRIS): Cornent can be provided to the
Credined s well, irchad ng within the odgined lending
prenment. I Fact, CONRCE Nformation prodides 1o the
crodiior b iways passed down 30 the debdt collactor s
how the deitt coliectorn gets the cossumers name, sddress,
mnd tedephone rumber. Why would we ban the least
Irtrunion forres of comtact?

.o | Commented [DR26E Thare ks no way it s debt
collecicr “sheuld knowr™ 3 Selephione numiber bs associated
with u besiness unfess the consummer tells the deda coliactor.

W respectichy request The deletion of this bnguage,

e iCC

wann Pape 22

151



() Harossment ar obuse. A debt coliector, in connection with the collection of a debt, shall not engage in
conduct the natural consequence of which s to harass, oppress or abuse any person in connection with
2 debt. Such conduct indudes:

(1) the use or threat of use of violence or other criminal means to harm the physical person, reputation,
or property of any person;

{2) the use of obscene or profane kanguage or language the natural consequence of which Is to abuse
the hearer

of reader;
{3) the advertisement for sale of any debl 1o (erce payment of the debt;

{4) cousing a telephone to ring or produce an dlert or other sound, of engaging any person i) byany

communication medium, inzluding but not imited Lo telephone conversation, repeatedly or
continuously with intent 10 anndy, abuse, or harass any person [atshe called number] contacted by the
debt collector;

[S) the publication of a list of consumers who allegedly refuse to pay debts, except to another employee
of the debt collector’s employer of 10 3 CONSUMEr rePOrting ARENCy or to persons meeting the
requirements of 15 USC § 1681a{f) or 15 USC § 1681b({3); or

(6) cxcept (o5 prowsded by 6 ACHY § 5770}, the placianont of 1olophond cale without mearingful
discosure of the-callers Mentity) where expressly permitted by federal, state, o local liw,
communicating with 3 consumer without disdosing the debt coliector’s identity.

(d) False or misleoding representotions. A debt collector, In comnection with the collection of a debt,
shall not make any fake, deceptive, or misleading represantation. Such representations Include:

(1) the false representation of implication that the debs coliector ks vouched for, bonded by, or affiliated
with the United States or any State, including the use of any badge, uniform or facsimile thereof;

(2] the false representation or implication that asy individual is an attorney or Is employed by a law
office or a leal degartment or usit, or any communkation Is from an attorney, 3 kaw office of 8 legal

Oy CONGULE 3 MEANNEINLICY X

gD, DO R PODS s

(3) the representation or implication that nonpayment of any debt will result In the arrest or
Imprisonment of any person or the selzure, garnishment, attachment, or sale of any property or wages
of any person unkess such action is lawful and the debt collector o creditor intends to pursue such
action;

{4) the threat to take any action that cannot legally be taken or that is not intended to be taken;

{5) the fake representation or implication that a sake, referral, or other transfer of any Interest in a debt
shall cause the consumer Lo:

i) lose any daim or defense to payment of the debt; or
[il} become subject to any practice prohibited by this part;

whaun PegelSol 22
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Commented [DR27E Cel phones that get emails con be
ot up 1o peodece 4 sourd eves though Dt was sot the
ntent of the dedt colwction sgescy. By ircorgonating "o
peodece an alart or other sound * this revbibon would codify
» chakm et typicaly feths srder the POCPA e, & Yest
message, amial, pash siert, or other phorm notifcation
oM be treated Hhe 3 phore cal for purpaser of
harassment). Theee ks aho an evbdentiary prodlers in thet it
s a5y 10 prowe when 3 dete coliactor made & phone col or
sent & message DIt ainost mposdtie 10 peove whether
Uhat cormmnication actunly crused a phanes % “profuce sn
slert or other s0und.” This 1001108 Makes no sease Decause
ey the cossumer cas costrol whether of not the phone
produces sy slert o other sownd,




(6] the false representation [of] or Implication made in order to disgrace the consumer that the
consumer committed amy crime or other conduct;

(7] the false representation or implication that accounts have been turned over 10 innoent purchasers
for value;

(8] the false representation of implication that documents are legal process;

(9) the false representation or implication that documents are not legal process forms or do not require
action by the consumer;

(10) the falss representation or implication that 3 debt collector operates or is employed by a consumer
reporting agency as defined by 15 US.C. § 1681a(f);

(11) the use or distribution of any written communication which simulates or is falsely represented to be
2 document authorized, issued, or approved by any court, offical, or agency of the United States or any
State, or which creates a false impression as to its source, authorization, or appraval;

{12) the use of any false representation or deceptive means to collect or attempt to collect any debt or
to obtain information concening a consumer;

{13) the use of any business, company, or organization name other than the true same of the debt
collector’s business, comgany, or organization, uniess the general public knows the debt collector’s
business, company or organization by another name and to use the true name would be confusing;

114) [aftor institution of debt-colctinn-pracaduras ) the false representation of the character, amount
or legal status of any debe, or any services rendered or compensation which may be liwfully received by
any debt collector for the coliection of 8 debifescept-that-ihe camployor-of 3 dobl collector may not-be
held lable in oy actinn twowshit wndor thic provieion i tho ompioyer shows by & peapandoranis o tho

Feasoaabiy adapled 1o o any such wolstion];

(15) except [os otheswise pravidod wndor 6 RCNY & 5 7 7{o} ond except for ony communcation which &
WWWMMWM

; ere o : e, or local law, the failure to disclose
Mmmmuaummmnmm»mm.mlm
conswnes;] that the debt collector is attempting to collect a debt and that any information obtained will
be used for that purpose;

(10) the use of any [rameihataot18o dobit collecion's actusl nome: geovided thats-debi coliocior

[17] any conduct proscribed by Kew York General Business Law &% 601(1), (3), {5), (7), (8], or {9);

i Poge Jéol 22



(13) the false, Inacourate, or partial translation of any communication [when the debt collector provides
Branshobean seeve st i

(29) after the Institution of debt collection procedures, the false representation or amission of 3
consumes’s language preference when returning, selling or referring for debt collection Migation any
consumer account, where the debt collector [s-aware] knows or should know of such preference; o

(e} Unfair proctices. A debt collector may not use any unfair or unconscionable means to collect or
attempt to collect 8 debt, Such conduct includes:

{1) the coBection of any amount (induding any interest, fee, charge, or expense incidental to the
principal obligation] unkess such amount is expressly authorized by the agreement creating the debt or
permitted by law;

mmwknwuawelw;deucdbaudawpmtmchedammodw
Instrument for the purpose of threatening or instituting crimingl prosecution;

131 causing charges to be made to any person for communications by misrepresentation of the true

perpase of the communication, Sudn'wps lndwtcoleameama\dw-lm

(4) taking or threatening to take any nonjudicial action to effect dispassession or disablement of
property if:

(i) there is no present right to possession of the property clalmed as collateral;
(1) there s no present intention to take possassion of the property; or
(iii) the property & oxempt by kaw from such dispossession or disablement;

(5) after Institution of debt collection procedures, when communicating with a consumer by [trasaat tine
i) mail of (tedegsam) a delivery service, using any Binguage or symbol other than the debt collector’s
od&mmmmebu:,otMowuwmormwm&m“mwahauhhmdeu
colloction business of that the communication relates Lo the collection of a debt on 3 postcard, except
that » debt collector may use [his-or-her] their business name or the name of a department within [hs
oﬂe‘]m«wmnamosomnamwdmwmwwﬁcﬂm;

(6) after institution of debt collection procedures, [commuscating wah 3 corsumes e e 3 dobt
withost ideniifying hrcol of hersal-and i of hes 0MPIoYET OF Commeniatle in widing with o

nHm Page 15 0l 22

Commentad [DR2B]: There s no wary that a dett
coliector “shoud keow” & Consumer’s ROgege preference
s sormecne tels them. We respactiully reqeedt the
Oefetion of this bngrege.

| Commanted [DR29) Ghven that written slectronc

communkstions Gan be received on telephcnee, & woud be
more sppropeiate 1o uie the word “Comver sations” rather
than “commsrications” is The (eatet of making 3
recording.

The tatemnert that the “recoeding may Be asedin
cortnection with the catection of the debe” could be a Nalse
statereent and could be In wiolation of the FOOPA. We
caneot SEChse the purposs of the call ut we hese
corfirmed 1hat the person who s sngaged in cormeensation b
the debtor.

Commented [ORIOL A convarrer may chotse 10
Communicate Vs teet messagen with the debt colbaction
sgercy. The agency will have 2o ea if the cossemer is on 3
phose plan that charges for text messages. Consequently,
) et ption Needs 10 be added to B nguege.




(7) after institution of debt collection procedures, if 8 consumer owes multiple debts of which any one
or portion of one is disputed, and the consumer makes a single payment with respect to such debts:

{i) applying a payment to a disputed portion of any debt; or

{1 unless otherwise provided by law or contract, falling to apply such payments in sccordance with the .| Commsented [DR31]: The infustry requests the

consumer’s instructions & companying payment [-payment-lemade by mal, the consumes’s restoration of e bona fide error deferan. tis corantert

INAUCHIONG MUSE DE WEILLEN- ANy-COMmMuneHon by oditor-mado pursuant to 6 RENY-§ 5-77{eK7HH) with the FOCPA which DCWP indicates it wishes to seek. S
Indertent cerical erroe should not lead to lubilty,

shalk sat-be doomod communication for- the papose o086 RCIHY-4 527} Jw). The employer of o debt esgecially If SO eroe has vat harmed the corumer of can

colaizos may aot bo hold labie 0 any action browght-uades 6 RENV-S 5-T2{o ) 7Hf tho amployer thows Be eadly correctod with 2o harm to the consmer.

(8) engaging In any conduct prohibited by New York General Business Law 5% 601(2) or (4); [e¢)

(9) after institution of debt collection procedures, collecting or attempting to collect a debt without [fiest
requesting ond] recording the language preference of such consumer, except where the debt collector is

LS HICMPis 10 00

Commented [DR32]: houding thew dackswres on calli
will load 1o higher consumes hang wp rates and wil impact
e abity 10 educate the cormumer about the dedt and
alow them the oppoctunity bo work with us to get
resolved,
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{f) Validation of debts.
(1] [Upon aceeleration of thaunpald batance of the debt o demand for- the fullbalance duo, the

wam PagelTol 22



12)] Vokidation notice. Within five days after the initial communication with a consumer in connection
with the collection of any debt, a debt collector [whe-is-not-a-sreditorand aot-omployed by o creditor
shall) must, undess the following information [B] was contained in an initial written communication, or
the consumer [has] paid the debt, send the consumer 3 written notice by mall or a delivery service
containing, in 3 clear and conspicuous manner:

unnn Feage Mot 22
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[ Commsnted [DR34]: T paragraph is Inpssie to
S| redine given that NYS DFS relemating b ot complete. We

[ Commented [DRI3): The industry would request » sesdl |

| charification by deleting the word “such® as & supgests Bata
© | spacific person (the one referenced bs parsgraph il stove)

has to answer 3 telephone. This is highly probiemetic a3 we
camnct pusrastes who mighe answer a phoae at » place of
busiress.

would respectiully request that DCPW allow the state 1o
frinh and firedice thar reles first. Otherwise, we risk
Conficting consumer notices,

Debt collectors sre akwady roquired to provide speciic
rotices related 10 verification by both the federal
govermmart snd the State of thew York, The notice baing
sagpested In this paragraph i diMfecent from both the
federal and state notice requirements, This bs thoroughly
2oNng 10 confuse the coraumer. It should abio be roted that
this nothoe condicts with the federal safe harbor proviion.

Additom by, vircs roman remered [ sbove states “all
Isformation required by fedaral or state lew* s reguired to
be provided in the waldation sotice, this notice Is not
needed,




(vé)] 3 statement informing the consumer of any laguage access services available[-aeuding- whathes
the consumer may obiain £am the dobt coloctor 3 Landation of sy COMMAKIIR IR0 3 Baguage
other-than Englsh); and

[fviii}] [vil) 3 statement that a translation and descr ption of commonly-used debt collection terms is
available in multiple anguages on the Department's website, [www.ayc.govides] www.nyCaov/dowp.

w2 Pogeitot 22
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Commented [DR3S]: The grcposed amendmant begine

| with a reference 1o “validation notices is a lnguage other
than Englsh” that are “offered” bry the deba collector to

conmmarn. Thus, this non-Englsh notice already exdsts.
Howeves, the remalning tect refers 1o & “transited notice”™
which sugpests that the eskiting, nea-Englsh validation
rotice is not the obgect of the proposed ruke and Erglish
waldation sotices must be trangdated nto non-Lrgith, Ow
redine makes Cear 1hat the debt collectors are required to
peoride noe-rgidh valdation notices & offers to
consumers, Second, the wse of the phrase “completely and
sccurstely trarlated” in this paragraph also sagpests that
Gebe colectors are “transdating” vwiidation notices, which s
ot slways e case. To be sure, the valdstion notice
pronded hece i very My zot & tramlation of the detnt
collector’s Englsh notice, tut cne made orignally in the
non-Englah lirgeage. Debt colechors can choos to provde
non-Enginh vwidation notices that are not trarslations of
Erglsh Wl @tion notices, but notices cognaly made in
non-Lagloh. The fiest sentesce of the peoposed rule
recogrizes as much |*if a debt colector offers conmmers
waldaticn notices In 3 language other thom Enghsh .. *)
And debt coliectiors can lemfully make verfication ketters
and “unatie to verity” notices that are not trandatiors but
are orignally made in noo Engish, 50 we have removed the
reference to the same being “tandated * Finaly, the
proposed amendment’s requirernent that the son-rglish
waldation rotice “munt be completdy and accerately
transhyted® Is redendant. Section 5-7)(d)|18] aresdy
peohibits “the false, Isaccurate, of parthl trandation of ooy
COmmWcation when the debt colector provides transtion
services.” (Emphasis adsed). We note that such »
regurement was ot peoposed for the “traralyted™
verfication better or “usable 1o verify” sotice. Further, the
orginal proposed test reindorces the ncoerect
Isterpretation that ron-Erglsh valdaticn notices,
verification betters and urnble to varity notices are required
to be “trarlations” of Erglh WRETON Notices wied by

et colmcraes

sihaed




BELOW WOULD BE DELETED. HOWEVIR, IS DCWP DECIDES TO PROCEED WITH
THE DRAFT LANGUAGE, THE INDUSTRY WOULD REQUEST THE FOLLOWING )
EDITS SO THAT IT CAN COIMPLY WITH DCWP’S INTENT.

Commented [DR36): In 2021, the Comaurrer Credt
Faleness Act JOCFA) was spned ino byw by Govemor
Hochul, The CCFA provides in prest detal what isformation
B noeded 1o Being sait on 3 debt In New York State, What Is
required in CCFA & more neanced and detaled than what is
prosided In the teatt below. The iedestry strongly
recommends that the rufe be conslitent with New York
State lew.

Commented [DR37): If 3 court has determized that &

cheb Is rightfully owed and it & reduced 10 a judpment, that
Jrdgrmart becornes the applcable docurmmnt that st be
prodided the corsumer.

/| stored elactronically todyy, not m physicel coples

Commented [DRIB): Mot documents and evidence are

mantaned in 2 flisg calinet. Ths sentence would
easentisly mrvslidate ainoat ol debt.

Additionaly, the fnal sentence does not recognize that a
rremter of admisutie documents ace generated after
default, incloding but not brrited to the charps-of
staternent (which is referenced earfur in the paragragh). |

| Commented [DRE9): Not ot asset chasses radrtain final

——

" | Commented (OR40]: 4n exceptizn neads 1o be made for
“| revolding lines of crodit {such as credit cards) where the

charge-off grncpal balarce includes componded nterest.
Ba0ks do not have the atily to weperate out compounded
Interest on balances that the consumer ehects 10 Carry over
manth after mores, whie rrakcng monthly minmem
payments. If Banks can't provide this Information to »
comumar, it B imgouitie 1o egect debt coliection agendes

159
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(1) a statement informing the consumer of any language access services avalable|acluding-whathos
Lhe consumer may oblom from the debt cotiatos g beandation OF deg COmmaneaiion e 5 Laguage

wn Page2iot 2
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Commented [DR41): €0 days Is comantent with the Cf P8

standard as DOWP Indicates they are attempling %o seek.

Commented [DRA2): Most consumers are going 10 have
20 Ides who the ariginel creditor b on a firdech product.
Snce this Is s response 10 the NYC valdation requast
specifically it would be more corsuner frieadly to proside

1he fintech servicar name,

Commented [DRA3): The ndeatry would request that the
defnimon of “orignal credtor” that toth OFS and DOW? ese
s the defirition adopted in state w in CPLR 105(q-1) in

2021 which reads:

“Origiond o edher mekns Be oascial nstitgion that eeod
the comurmar cred® accoust at the time the sccourt was
haeged off, even if that feaocial nstution @id nd

ceyrate the sccount,*




(2) a statement that a transiation and description of commonly-used debt collection terms s available In
multiple languages on the Department’s website, [wwwinyogov/dea) waw.nycgov/dowp.

| Commented [DRA4): The isduntry requents s date certaln

vl

o after Janwary 1. 2024, 9t for accounts not charged off, the new provisions will apply 10 accounts that | theltherewised rees ake effect. Gve the sigrficant
ace definquent on of after January 1, 2024, e 1R, o Vg Wi
spplnd prospectively. To not apply the rules promectively,

Wl auomatically place the Industry in non <ompliance
[esample: the log). The isdeatry casnct be axpected to
row what new requirements a future reguistory change
Wb require,

wm Pge 2ol 2
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NEW YORK CITY
DEPARTMENT OF CONSUMER & WORKER PROTECTION

PROPOSED AMENDMENTS TO ITS DEBT COLLECTION RULES

Rule Amendments

Section 1. Section 2-191 of Subchapter S of Chapter 2 of Title 6 of the Rules of the City of New York iz
amended to read as follows:

s 2-191] Disctosure of Consumer's Legal Rights Regarding Effect of Statute of Limitations on Debt y -
Payment.

{eThe information about the consumer’s legal rights, which a cebt collection agency is required to

provide the consumer pursuant to § 20-493.2(b) of the Adminiztrative Code, (shas) must be incluced

Clesrty and conspicuously in every permittec communication for each Cebt that the dedt collection

agency is seeking to coliect that is beyond the applicadle statute Of lIMRALIONS rend-iohei-semupt-pigte

Commented [DR1]: Tha regulation pre-dates the
sdoption of the sate wide dacosires v 2014 and the
Consuner Credit Fabrmess Act in 2001, The Industry
respectfully requeats ooe untioers yigte side dacinurs end
not & bifurceted yvtemn that reguires the industry to
produce multple (and potentiely conficting) disciosures.

By requirry three sets of overlapping comsumer notkes
(federsl, state, and locel) on the frst page, 1t will requive
pege memuring 11017, Moat small buslsesses In our
Irduntry do not heve pristens thet can produce an 11217
printed docurrent. The length of the consumer noticm wil
be cverwhelming end wil gy eaty Increase the likelhood
that they wil nct be reed
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§ 2. Section 2-193 of Subchapter S of Chapter 2 of Title 6 of the Rules of the City of New York iz amendec
to read as follows:

§ 2-193. Records to be Maintained by Debt Coliection Agency.

(8) Uniez: otherwize prohibited by federal, state or local isw, 8 debt collection agency Eshed muzst
maintsin a zeparste file for each dedt that the dedt collection agency sttempts to collect from each New
York City consumer, in a manner that is searchabdle or retrievable by the name, sdcress and 2ip coce of
the consumer, and Ry the creditor who originated the dedt the agency iz seeking to collect. The dedt
collection agency Eshed#] muzt maintain in esch Jakx file the following recorcs to document s collection
activities with rezpect to esch consumer:

] 2 copy o* 21 communication: gagamemptegss e mEsarseengagarw o the conzumer

]

(2) A recora of each payment received from the conzumer that states the date of receipt, the methoc of
peyment and the cebt to which the psyment was applied.

(3) A copy of the cedt payment schecule and/or settiement agreement reached with the consumer to
poy the dedt.

(8] With regard to any cebt that the dedt collection sgency has purchased, a record of the name and
acdress of the entity from which the Cedt coliection sgency purchased the dedt, the date of the
purchase and the amount of the debt at the time of such purchaze.

(3] Any other recorgs that are evidence of compliance or noncompliance with subchapter 30 of chapter
2 of titie 20 of the Agminiztrative Code and sny rule promulgsted thereuncer, and of part 6 of
subchapter A of chapter 3 of titie § of the Rules of the City of New York.

NOTE: INTENTIONALLY LEFT BLANK BELOW SO AS TO PREVENT THE COMMENTS
IN THE MARGINS FROM BEING TRUNCATED.
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Commented [DR2]: The industry woubd request the
dedetion of the phr me “sttampted communicetion o
exchanges.” The DOWP Indicated St one of the resson for
progosng arrendrrents to the exditing rule Is to corme o
algrment with Reguation | ey 1) thet we sromulgeted
by e fodersl (omsumer | nandal Protection Bureas (JP8)
In 2021 There is no similer record Leeping requirement in
Rey | thet requires the recce dry of sttempted
ommunkation n e formal kg Spterm of record woukd
often have an entry of sttempts but not In the compliceted
methodobgy being sroposed. No other Juradiction in the
netion han o srriler requrerrent. Al references to thi
phraseciogy heve been deleted v thi proposed redire.

As for the reference to “eschange.” we do not see how It
oddh arrything that 5 not sk eady covered by the word
“commanication” and It not defired In the regrdeations.




Ajoglof sil communicati sny medium between 3

Sedt collection sgency and 8 consumer in connection with the collection of 8 dedt; for esch
Sommunicstion, attemptes communication orsxchange-the log must identify the cate- and timesans
Suration the method of communicstion, the names 3as-soatactial LOn-Of the DErson: ivsses
participatec in the e_omuigimwmh
communicstion that rezults in 8 busy signsl, does not £o through, Or was made to 8 wrong number or
3cdrez: that iz not sffilisted with the consumer or the consumer's family iz not required to be

mmumgj

(D) A cene collection agency [shaid must maintain the following records to cocument its collection
activities with rezpect to all New York City consumers from whom it seeks to coliect a debt:

(1) A-monthiylog-st-aicalic-mede to-concumen, isting the-dote, time-and-dustion-ot-each-coll the.
BUTAE S0 A0 R RIRE 5L LN PO LASRAS Suting the-Sa5] MOnthly 103 Of the following:

NOTE: INTENTIONALLY LEFT BLANK BELOW SO AS TO PREVENT THE COMMENTS

IN THE MARGINS FROM BEING TRUNCATED.
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Commented [DR3]: The industry woukd request the
debetion of

(1) The phrase “or excharges” s it does not add snything
thet b not skreedy covered by the word “communicetion”
end It 3 not defined in the regralaticnn

{2) The woed “duretion” as this dets dlement does not
provide sy benefit 1o the comsumer and by o date
elernent thet canmot be mantaned In the case of weitten
commaicatorn,;

{5) The phrase “and contact information” e the name of
the errgiloee hould be sufficdent to idermtfy the
employee; and

14) The deletion of the shrae “end & watempor enecas
wemmary of the communication” e the requirement “to

defiriticn for the term “loy” given that It 5 & Imgortant
term that b waed N severd place and & b not ¢ defned
term. We would request the following defntion: “Loy

meam siecteonic detsbe aod tooh sned 1o recoed o
sesoty that ace commenyurate with the collection of 3
Gebr”

This sertence i requested for dartty. Marry debt collecton
malrtan the informaetion thet b beiry g™t i & syatem of
record [Le o date maragerment term for en Irfcemaetion
or age wyatem thet b the scthorftative dete source) The
Induntry & concarned that some might view & Jog" o be s
seperete phyaice document thet mairtsira the same
formetion & & yviem of record (and notatdy I a less

secure fashion)

Commented [DRS). f the consamer has ne abslty to
Inow en sttempted communication wen made because
did not go through or went to & wrong sumber or addres,
what would be the purpose of putting Rt In the log?

Tha lengeage 3 cornbitent with exception wantaned i

Regalation | and the newly adopted Dbtrict of Colurmbile
debt collection lew.




I:l 3ll compisints which were received by 8 cedt collection szency that were filed by New York City —

consumers against the debt collection agency, including thoze filec with the sgency cirectly or with sny
not-for-profit entity or governmentsl agency, identifying the cate, the conzumer’s name 8nd sccount

information, the source of the compisint 8 summary of the conzumer’s compisint, the cebt collection
ency’zre se 20 the com 8ng the current status of the complain

Commented [DRS). Debt colimction agences need to
heve received the complarnt in order to e compilant with
thi paragraph The way 2 readh right now, f & cormurmer
fled & complaint with & ron groft or governments entity
but that complent was never forwerded to the collection
agency, the agency would be s violaticn for not mantaning
[ B

3ll written disputes o

consumer's name and sccount information, the date of the dizpute or request for verificstion, and the

Cate and tyoe of rezponse, if any, sent by the cebt collection azency: snd
1] 8ll written cesze and Cesist re

name and account information, the date of the request, anc the date and purpoze of any further
contacts by the cedt collection sgency after receipt of the request from the consumer.

conzumer: or with 8 nnoomvy selected .ampce of at least 3% of all caliz made or received by the debt

collection agency [end-o-copy-ofcontemporencournoterofai-conversotionswith-consumers). The
method uzed for rancomly selecting the recorded calls fshed] MU e fnciuded-mthe-ficwherethe

Commented [DR7]: The industry woubd respectfully
reguet thet dap.tem end ceme and deadt requests be n
writing for tha rdormation to be induded In the by, The
Interst of what b sakd in verbel cormmunicetions cen
sometmes be wirective and reaut n diferent

urder tandirgn between the two partes.

for example, f 4 conwmer sen b response 10 & request for
& payment “yosh right” & thet & complaint, dapute, reguest
for verfication, or & cease end deant request? Some rright
ey yes and some might sey no. Ancther exarrple. coukd be
when & consumer seys “| hought thet wes peid” but then
reelzes 1t wes not peid end pans the debt over Be phone.
Again, some might say “yes” and some might sey “no” s
whether It would be sppiicatie.

There tends to be no confaaion when T b In writing

Commented [DRE). Given that written electronic
communkstion wn be received on telephones, it would be
moce approgr late to wae the word “ormvenstion” rether
than “communications” in the comest of making o
recording.

NOTE: INTENTIONALLY LEFT BLANK BELOW SO AS TO PREVENT THE COMMENTS
IN THE MARGINS FROM BEING TRUNCATED.
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(3) A recorc of all cazes filed in court to coliect 3 Cedt. Such record [shas) must include, for each case

fileg, the name of the consumer, the identity of the prags igina| crecitor, the amount Clsimedto
be due, the Civil court index numbder and the court and county where the case iz filed, the date the caze

was filed, the name of the process server who served process on the conzumer, the date, location and
method of service of process, the affidawit of service that was filec and the disposition for each case

filed. Such recorc [shad] muzt be filed in 3 manner that is searchable or retrievable Dy the name, acdress

and 2ip cocde of the consumer and the Creditors who onginated the cebts that the cedt collection agency
iz seeking to collect.

(8) The original copy of each contract with 8 process server for the service of process, and copies of all
cocuments involing traverse hesrings relating to cases filed by or on behalf of the debt collection
agency. Such records should be filed in 8 manner that is searchadie by the name of the process server.

(3) A recorc indicating the language preference of the consumer, except where the debt collector is not
aware of zuch preference dezpite reasonable attempts to odtain it.

Commented [DRI]: I rue usens the term “crginal
creditor” and the term “oryginating creditor”
Interchangeably. Gven thet the State of New York and the
Degertment of | nancid Services usen the term “cryginel
cedtor” we would reguet comabitercy of use. We have
charged ol seven references of “orgiretng” aedter o
“orginel” creditor.

Commented [DR10]: 't sentence b overly conduaing. 1t
tarts by stating o recoed of permitted and not permritted
medums of communicetions should be recorded. That
shoud be wficent to sccompinh what DCAY i welbing
But then & goes on to require “preferred medium of
ommuniaton * Fresaematdy If they heve permitied the
medum. 1 b apreferred medium? We recommend
Mreermiining the senterce for derty

Commented [DR11): “A record of oll debt furnbbhed” Is
Not e sccurete descrigtion for whaet b being wught in this
peragraph. “Debt” b never “furnbhed.”

(<) A cedt collection sgency [shai must maintain the folowing records relating to its operations anc
practices:

(1) A copy of all actions, proceedingz or investisations Dy government sgencies that rezulted in the
revocation or suzpension of a licenze, the impozition of fines or restitution, 8 voluntary settiement, 8
court order, 8 criminal guilty plea or a conviction.

(2) A copy of all policies, training manusis and guides for empioyees or sgents that direct, dexcride,
suggest or promote how 8 collector is to interact with consumers in the course of seeking to collect 8
cedt.

(3) An annual report, in a form mace pudlicly sveiladle on the Department’s wedsite, identifying, by
language, (i) the numbder of conzumer accounts on which an employee collected or attempted to collect

3 C2Dt OWEC O Jus OF 3128r1eC 10 De OWed OF Cut [Sa-Baguasesiieriianiagicn]: and i) the

rumBer of employess that Colected or attempted 1O CONLCT ON ZUCH BCCOUNTE [(A3-BAsuaseotherinas
-

(8] A copy of sl poiicies acdrezzing the collection of time-darred cedts.

[3) A copy of sl policies acdrezsing the verification of debts.

reporting buresus.

wom
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(@) The recoras required to be maintained pursuant o this section [shas) must de retsined for [sxyesss
. -
: . ' i A - i

LA AT SALIS S e e 0 Owing penodz ot time.

[1) For records required to be maintsined pursuant to suddivisions (8] ang [b] of this section, exc
recorgings of converzations with conzumers, until three years after the agency’s last collection sctivity
on the cedt.

{2] For recordings of converzations with consumers, until three years sfter the cate of the cail.

the date the record was crested.

§ 3. Section 3-76 of Part 6 of Subchapter A of Chapter 3 of Title 6 of the Rules of the City of New York is
amendec Dy adding the following definitions in alphadetical order:

Commented [DR13). Given thet communkation reeted
to leygel proceedings are covered by Se court syatem, If this
provhicn remaima. the indatry would resgectéully request

that thene communicatibm e exduded Fom the defrition
of lewal proceedings. A sentence coud be added thet resds

“Cammusications ceisted 1o legal croceedings shal sothe
socabdered o stierrated commusication.”

Clesr and conzpicuous. The term “clear and conzpicuous” mesns resdily uncerstancadie. In the caze of
written and electronic record disclozures, 8 clesr and conzpicuous statement, reprezentstion or element

being dizclozed iz of such location, size, color and contrast to de resdily noticeabdie and legidle to
consumersz. In the caze of orsl dizclozures, 8 clesr and conspicuous disclosure iz given at 8 wolume and
zpeed sufficient for 8 consumer to hesr and comprehend it in any clear and conzpicuous dizclozure, sny
@-nc modificstions, explsnations or ciarifications to other information sre presented in cloze

20 the -nfmbon Del\‘ moem, ins 'thCf oOlotO oe NOO! HONQC .ﬂd mm.

Electronic communication. The term “electronic communication” means communication by electronic

means, rather than orsl communication in perzon or by telephone or hard copy communication by mail.
Electronic record. The term “electronic recorc™ mesns 8 recorc createc, genersted, sent,

communicsted, received, or stored by electronic mesnz.

33 services. The term

e 3Ccess services” mesns service made availsble by s
Sebdt collector to consumers in 8 iIsnzuage other than Englizh. Lansuage access zervices inchuce, dut sre

Commented [DR14): The industry would respectfuly
regeet thet wome reswnetie exeptions be permitied. The
dustry & concerned that certan regetred dhciour e thet
e roguired by the foder o and state level hove aiready
fAlled up evalabie space cn e Ant cage of
communation. As swch we can ervision & scenario where
& foctrote will heve to be sddeased on encther page In the
docurrert because 1o dagley & on the seme page would
prevert . from corpleng with Se fodersl or ate
regeirements. There b cnly 3o much spece on the fint pege
of communications.

not limited to_ the uze of:

(1] collection letters using 8 Isngusse other than English:

wuom PageGof22
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2] customer service tatives who coliect or attemot to collect dedtin 8 e other than
mi:n'
(3] » tranzistion zervice for the collector's wedsite or for written communications; and

(8] 8 zervice that interprets phone conversations in resl time.

Umitec-content mezzage. The term “imited-content meszage” mesns an sttempt to communicate with
3 consumer by lesving 8 voicemail meszage that incluces sll of the following content, that may incluce
other content sliowed g federsi isw, ang that includes no other content:

§ 4. The cefinitions for “Communication” and “Debt collector” in Section 3-76 of Part 6 of Sudchapter A
of Chapter 3 of Title 6 of the Rules of the City of New York are amended to read as follows:

Communication. The term “communication™ mesns the conveying of information regarding 8 dedt
cirectly or incirectly to any perzon through sny medium_ inciuding by electronic mesns. The term
communicstion exciudes 8 imiteg-content meszaze

Dedt colector The tarm “Cedt COllector” Mean: i it a3 San ol i or Rasioo Saguiasiy
B e e e e e e et e L L
buziness the Drincips! purpoze of which is the collection of sny debts or who regulsriy collects, or

attempts to collect, directly or indirectly. debts owed or due Or asserted to de owed or due to snother
perzon. The term does notinciude:

(1) any officer or employee of the United States, any State or sny political subdivision of any State to the
extent that collecting or attempting to coliect any debt owed iz in the performance of (s-oshaes) their
official duties;

(2) any perzon while engaged in performing an action required Dy lsw or regulation, or required by lsw
or regulstion in order to institute or pursue a legal remedy;

(3) any ingivicusl employed by 8 nonprofit organcation which, 8t the request of consumers, performs
bona fide consumer credit counzeling and azzsists consumers in the liquidation of their dedts Dy receiving
peyments from zuch consumers and Citnbuting SUCh 3MOUNLs to Creditors; (g

(&) any incivicus!l employed by a wility regulated under the provisions of the Pudlic Service Law, to the
extent that New York Public Service Law or any reguistion promuigated thereunder is inconsistent with
thiz part_ae




where such iznots or providing lezs! sentation to 8 o the

i

communication, letters. plesdings. or other cocrres, ence that are delivered by an attorne
licenzed within the State of New York while performing their duties 3s an officer of the court during the
pencency of an active court matter thet is overseen snc supervized by the New York State Unified Court
Systemz. o

ﬂ any officer or employee of 8 creditor while, in the name of the creditor, collecting cedts for such

creditor.

Where a provizion of thiz part imits the numbder of times an action may be taken Dy the dedt collector,
or estadlizhes 8s 8 prerequisite to taking an action that the debt collector has received or cone
something, or prohidits an sction if the debt collector has knowledge of or reazon to know something,
the term “debt collector” incluces any dedt collector empioyed by the zame employer.

§ 3. Section 3-77 of Part § of Sudchapter A of Chapter 3 of Tiie 6 of the Rules of the City of New York is
amended t0 read as follows:

§ 5-77. Unconzscionabie and Deceptive Trade Practices.

It iz an unconscionable and Ceceptive trade practice for a Cebt collector to attempt to collect a cedt
owed, Cue, or asserted to be Owed Or due except in accordance with the following rules:

(o) Acguisition of iccation information. Any Cebt collector communicating with sny perzon other than
the consumer for the purpose of acquiring location information adout the conzumer in order to collect 8
Cebt-eRerthe-insttution-of-dedt-colcetion-procedurershes) must:

(1) icentity (el orheses) themaeive: state that [ReSsihes] they are confirming or correcting
location information sDOUt the Conzumer and iCentify [(Ri-ocberempioves] the dedt collector on whoze
behalf they sre communicating when that identification connotes dedt coliection only if expressly
requested;

(2) not state or imply that such consumer owes any debt;

(3) mot communicate more than once, uniess requested to €O 30 Dy SUCh person Or uniess the cedt
collector reasonably believes that the earfier responzse of such perzon is erroneous or incompiete and
that zuch perzon now has correct or complete location information, in which caze the debdt collector
msy communicate one sdditions! time; for the purpozes of this paragraph (3), the cedt coliector need
POt count a2 8 communication retumed unopened mail, an undelivered email message, or 3 meszage
left with a party other than the person the cedt collector iz attempting to reach in order to acquire
location information sbout the consumer, 83 long as the message is limited to 8 telephone number, the
name of the dedt collector and a request that the perzon sought telephone the debt collector;

(8] mot uze any lsnguage or symbol on any envelope or in the contents of sny communication effected
by the mail or a Celivery service that indicates that the dedt colliector is in the debt collection business or
that the communication relates to the collection of 8 dedt: provided that a cedt collector may uze Rie-os
e their buziness name or the name of 8 department within [his-os-hes) their organization a2 long a3
any name usec does Not connote Cedt collection; anc

B/om Page 8 022
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Commented [DR15): The ndustry requests & bmited
carve cut for ettomeys 1o permit leensed sttomeys the
atiry 10 pratice lew without ceeting sotestiel conficts
with the progowd regulstion. Mease soe the New York
State Crediton Ber Asocietion merro for addtions!
eclansticn.

Commented [DR16). Iha b intended 1o mitigete the rak
that employees of the orignel creditor coukd by expomed
penonaly under the current defintion.




(3) i the cedt collector knows the consumer is represented Dy an sttorney with regard to the subject
Cebt and if the cedt collector has mmecse of the attorney’s name and acdress or can readily ascertain
such sttomey’s name and sddresz, not communicate with any person other than that attomney for the
purpoze of scquiring location information sbout the consumer uniess the attorney fails 2o provice the
consumer’s location within 8 reazonable period of time after a request for the conzumer’s location from

the debdt coliector and:
(i) informz the cebt collector that [he-osshe] the attorney iz NOt BUthOriced o accept process for the
consumer; or

ﬁ f3ils O respond to the dedt coliectors inquiry about the attorney’s suthority to accept process within | Commented [DR17): The industry requests the

a reazonable period of time after the inquiry. restorstion of the bona Sde error defense. 1t b comsiatent
with the IDCPA which DOWP indicates It wishes to seek. An

radvertert dercel error should not lead 1o labiiny,

epecialy f sxch error has not harmed the comsumner or can

be easly corrected with no harm to the coraumer.

(o) Communication in connection with dedt collection. A cebt collector, in connection with the coliection
Of 3 dedt, [ahel] muzi not:

(1) AR LR S AL oAl A PSS W/ thOUt the priOr whitten Conzent Of the
consumer given directly to the debt collector fefterthe-institution-of-dedt-colicctonprocedures], or
WIthOUT PErmizZion of 8 COUrt Of COMPETEnt [UriZC CUON, Kommuiict it wii e Loaiv e aionnestion

with-the-cosection-ofeny-dedts] 2ngage in any of the folowing conguct:

[ilcommmiauoummgtocommmm the conzumer st any unuzual time or pisce known. o~ Commented [DR18): A darification b needed in this

which zhould be known, to De incomvenient to the consumer. In the abzence of knowledge of peragraph e consemen could leave New York Gty and the
circumztances to the contrary, 8 dedt coliector shall aszume that the convenient time for “'-".-""'""'.""'"m' -

communicating or sttempting to communicate with 8 consumer is after 8 o'clock ante meridian and
before § o'clock pozt menidian time 0 tha 2221210 LIS SO tttuttniuantriostontion

(¥) except for any communication which is required by lsw, communicate or attempt to communicate
Girectly with the conzumer if the dedt coliector knows the consumer is represented Dy an sttorney with
rezpect o such dedt and if the dedt coliector has knowlecge of the attorney’s name and adcress or can
reacily azcertain such attorney’s name and adcress, uniess the sttorney fails to respond within a
reazonadle period of time to 3 communication from the debt collector or uniess the attorney consents
10 CIreCt COMMUNICITON With TNE CON U M ar il it By SR AU WG R S A ATy
B e e e T
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ﬁ knowingly communicate or sttemot to communicate with the consumer st the consumerspisce of

employment {8 yaleicf the debt CONRCIOr KNOW: [BERai-Faaionto-kasw] that the conzumer's
employer or supenisor M}ere conzumer SHng] to receive such 8

communication; or

(M]MMWA*&WWW
B e e e S e e e s Sl T Sy
s S at i, sy
‘ s | . T
Siglals 5 . Pe
* ; s : s g
B S e R L

Commented [DR19): Given the majprity of comsumen
heve dropped lend hnes In fevor of cell phones, 1t b not
ponsble to defnitvely inow where the consurmer b ot arry
wven time. The wey this b drafted f one call's & coll phone
and the comsumer b ot work, the collection agency s In
violetion of thh grovivon As easy way 10 wive the pecblern
s by adding the word “inowingly.” if & consermer tells &
debt collectior that they are shwvan t work between Spm-
9o and they are rot permitted to receive calh, Sen the
debt collector has been pat on notice not to call duriryg
thone hours.

Additicnally, f & conwmer provides the debt colector with
thelr work sumber @ the “best” or “preferred” number 1o
be contacted but fal to menticn that It s & work rumber,
how would & debt collector know that they contected &
consumer ot work?

attemot to communicate, including by leaving limited-content messages, with the consumer with
excessive frequency.

NOTE: THE INDUSTRY WOULD STRONGLY RECOMMEND THAT THE FOLLOWING TEXT BE
DELETED AND THAT THE DEFAULT BE THE NEWLY CREATED CALL CAPS CONTAINED IN REGULATION F. AS
AN ALTERNATIVE, THE INDUSTRY REQUESTS THAT THE TEXT MIRROR THE NEW YORK STATE
DEPARTMENT OF FINANCIAL SERVICES TEXT FOR CONSISTENCY BETWEEN NEW YORK STATE AND NEW
YORK CITY REQUIREMENTS TO AVOID CONFUSION AND ACCIDENTAL ERRORS. MOST DEBT COLLECTORS
OPERATE REGIONALLY OR NATIONALLY AND MUST MANAGE ACCOUNTS IN MULTIPLE STATES.

under 6 RCNY § 3-

not be held lisdle in any action

em er of 3 debt coliector

D)) if the em r shows Dy 8 pre rance of the evidence that the viostion was not
intentional and resuked dezpite maintenance of procecures reas ly adspted to avoid sny such

viostion

Commented [DR20]: I'he industry respectiuly requests
that the proposed edit be changed back © how t wes

[ dy worded. 1t & Impor to heep In rmind thet ¢
person’s place of ermpk could be their homme. In foct,
worbirg from home has became quite common due to Se
pendemic. if the word “permits” s used, the iIndustry will
not be sbie to cormmunicate with the consamer ot their
home. However, & comumer can “probBit” communication
ot ey rumber under the FOCPA, Inchuding thelr home. As
such “probibits” s better than “permity” s it does not

eete neadlens cbatackes 1o open MmmUNCstion.

Ancther cormmon wenarto thet could plece dett coilecton
I wrhnowing vicletion of this provaion b when & comurmer
provides thek work number 1o the debt coilector o3 & good
number 1o communiate with thern,

Commented [DR21): The ndustry requests the
restorstion of the bone fde error deferse. 1t b conuatent
with the FTOCPA which DOWP Indicates it wishes to seek. An

advertent dercel error should not lead to habiliny,

wom Page W0 of22
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expecialy f vch error has not harmed the comsumner or can
be easly corrected with no harmn to the comumer.




M!M 2urpoze ofmm‘:qonm. wucm:onlthetem con.u‘ner' includes the consumers e

collector knows t the conzumer is legally zeparsted from or no er living with

B i T L e I
by Isw, communicate 3Dout 8 Cebt with any perzon other than the conzumer who iz odligated or

sliegedly obligated to pay the debt, (his-os-hes] the conzumer's attorney, & CONZUMEr reporting sgency if
otherwise permitted by law, the creditor, the attorney of the creditor, 8 debt collector to whom [&3e
WESA-ATSoves] the Jebt has Deen 222igned fOr CONeTtion ra<radiorwhoIigaed-the-Sastios
SoLACLOR,] OF The BTIOrM ey O that Co0t COIaltor o e iloriay tor Ll ST o s AT
without the prior written consent of the consumer Or their sttorney given directly to the dedt coliector
oAU MOERay], OF WIthOUL the express permizzion of 8 Court of competent jurizciction, or a2
reazonadly neceszary to effectuste 8 postiudgment judical remecy.

(3] Commuricate with 3ny perzon OINEr than [Lhaioniveii B ilorierIcoriveiiaporlag S5ansyil
WWMWW
: in 3 manner which would violste any

WMW mm]z]oftm. suddivision tf:ucmemon were 3 conzumer.
(4) mmmmmlwwm 8 consumer with

rezpect to 8 cedt if the conzumer has notified the dedt collector fmwritinglin wriingtnet the conzumer
wizhes the CeDt Collector 1o ceaze fLrther COMMURCEtIoN with the CONTUMEr with rezpect 1o that cedt,

except fahet] f0r any communication which i required by law [orchosen-fromemons-aiternetivesof

Commented [DR22): Ths “flosting” and unnumbered
sentersce seerms to be rmagieced ? Mt we sggest that it
be somehow incorpor ated o paregreph (117

Commented [DR23): There s no way that o debt
collection agency “should krow” & consumer b lagally
seperated or no longer Ives wih thek spouse unben
someone tels them. We reapectfuly request the deletion of
b legaage.

MW“’”W] The cedr coliector zhall have a reszonable W

Commented [DR24): Phene cals often nchude vague
largunge sech m ") really don't ke getting these cala”
Does that count? What If they sey thet 10 start, but then
o oe to vt op & peyment plan? It b much desrer the
comsumer’s intent F 1t bs received In writing.

of time folowns recegt Dy the dedt coliector of the notification 0 comply with 8 consumers reque:tb

' ' S . : ision).

The debt coliector may, however:
(1) communicate with the conzumer once in writing or Ry slactronic means:
(A) to acwize the conzumer that the debt collector’s further efforts are dDeing terminated; orks)

(l) mmmm*mm

Sl ek e oy

o atacaapplaatiel to the satent Zuch notice was not previously Drovidec, 1o notfy the conzumer that
the debdt collector or creditor intends to invoke 8 zpecific remedy if that is 8 remedy (ka3 they are

legaily entitied to invoke and WMJm'y atends) intend to invoke it: anc

(7] rezpond to each sudzequent [SaBioswsiiten) COMMUNICAtion from the consumer.

B e e e i S

o Page Llof22

172




mwm,&wwmm 8 conzumer Dy electronic
communicstion unless the dedbt collector satisfies the following requirements:

(i A gedt coliector muzt provide 8 written valication notice to the consumer pursuant to subdivision [f]

prior to contacting 8 consumer by electronic communication. A debt collector may only use 8 spedific
email sgcress, text messaze number, or specific electronic medium of communication #:

]u the consumer proviced conzent to the creditor or debt collector B R T

%0 uze such email acdres:, text message numder, Or medium Of COMMUNICtion to communicate sdout

the dedt or

et o ommung XA e S e I he gl

ectly, thet the conzumer, in orger to Opt-out, pey any fee to

mezzage number that the debt coliector KNOw: pa-phpepig-lenpunis Droviced to the consumer by the
Lonzumarz ampoioyar,

Commented [DR2S): Coment can be provided to the
cedtor e well nchuding within the original lending

o eerrert. In fact, contact Information provided to the
aedior b shvens paned down to the debt collector. it &
how the deit collector geta the consemen name, addremn,
and teleghone nunber. Why would we ben the least
rtrundee forrrs of contact?

(7] Communicste with 8 consumer on 8 socisl medis piatform. uniess the dedt coliector odtsins consent

Commented [DR26): There is no way that & debt
collector “should know™ & teleph smber b
witha b uriess the tells the debt collector.

)

We resgecthully reguet the deleticn of tha lerguage.

from the consumer to communicate on the socisl medis piatform and the communicstion iz not
viewable by the general pubdlic or the consumer’s social media contacts.

(8] Communicste with 8 consumer through 8 medium that the consumer has requested that the cedt
collector not use to communicate with the conzumer.

(9] Communicste or sttempt to communicate with 8 conzumer to coliect 8 debt for which the dedt
collector knows or should know that the consumer was issued an unverified dedt notice pursusnt to

subciizion (f].

wom Page 2ot 22




(<) Haressment or cbuze. A debt collector, in connection with the coliection of 8 debe, shall not engage in
conduct the natural consequence of which i to harazs, oppress or aduse any perszon in connection with
a cebt. Such concuct includes:

(1) the uze or threat of use of violence or other criminal meanz to harm the phyzical perzon, reputation,
or property of any perzon;

(2) the uze of odzcene or profane language or language the natural consequence of which is to abuse
the hearer

or reader;

(3) the savertizement for zale of any dedt to coerce payment of the dedt;

or i rzon [+
pmmunication m: ; 0 0 telephone conversation, repestedy or

commmaym nm:mmy sbuze, Or harass any person [etthe-cobed-numder! contacted Dy the

Saptooliagion

(3) the pudlication of 8 izt of conzumers who aliegedly refuse to pay Cedts, except to snother employee

of the cedt collectors employer or o 8 CONsUMer reporting aZency or to perzons meeting the
requirements of 13 USC § 1681a|f) or 13 USC § 1681(3); or

IR e T R et S T
W‘&m where emﬁ permitted by federsl, :ute, or local law,

() Fose or mizieoding representotions. A debt collector, in connection with the collection of 8 debde,
hall not make any faize, deceptive, or misiesding representation. Such representations incluce:

(1) the faize representation or implication that the cedt collector iz vouched for, bonded by, or affilatec
with the United States or any State, inClucing the use of any Dadge, uniform or facsimile thereof;

(2) the faize representation or implication that any incivicual is an attorney or is employec by 8 lsw
office or 8 legal cepartment or unit, Or any communication i from an attomey, 8 lsw office or 8 less!
CSepartment or unit, or thet an sttorney conducted 8 mesningful review of the consumer's dedt sccount;
(3) the reprezentation or impiication that nonpayment of any cedt will resuR in the arrestor
imprizonment of any person or the seizure, garnizhment, sttachmen, or sale of any property or wages
of any person uniess such action i lawful and the dedt coliector or creditor intends to pursue such
acton;

(8] the threst to take any action that cannot legally be taken or that iz not intenced to be taken;

(3) the faize representation or implication that 8 sale, referral, or other transfer of any interest in a dedt
shall cause the consumer to:

(i) loze any ciaim or cefenze to payment of the cedt: or

(¥) become zubject to any practice prohibited dy this part;

wom Page L3 of22
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Commented [DR27): Call phones that get emals can be
et up to produce ¢ 0und even thoug™ thet was not the
Interrt of the dedt collection agency. By incorporeting ‘o
produce an slert or other sound,” this reviaion would codify
@ claim that typically falls under e FOCPA (Le, o text
menage, erral pah dert or cther phone nottficaticn
shoud be treeted lhe & phone call for purpones of
harmarrernt). There b also an evidentiary problern s thet &
b ey Lo prove when a debst colector made & phone call or
sent & measage but arrost imgondtie 1o prove whether
that communiation actualy caused & phore to “produce e
alert oc other sound.” This sddition mabes no sense because
oy the cormumer can wntrol whether or not the phone
produces an slert or other sound.




(6) the falze reprezentation [of] or implication made in order to disgrace the conzumer that the
consumer committed any crime or other conduct;

(7) the falze reprezentation or implication that accounts have been tumed over to innocent purchasers
for value;

(8) the false reprezentation or implication that documents are legal process;

(9) the falze reprezentation or implication that documents are not legal process forms or do not require
action by the conzumer;

(10) the falze reprezentation or implication that 3 debt collector operates or iz employed by a consumer
reporting agency as defined by 15 US.C. § 1681a(f);

(11) the use or distribution of any written communication which simulates or is falsely reprezented to be
3 document authorized, issued, or approved by any court, official, or agency of the United States or any
State, or which creates a falze impreszion 33 to its source, authorization, or approval;

(12) the use of any falze reprezentation or deceptive means to collect or sttempt to collect any debt or
to obtain information concerning 3 consumer;

(13) the use of any buziness, company, or organization name other than the true name of the debt
collector’s business, company, or organization, unless the general public inows the debt collector’s
business, company or organization by another name and to uze the true name would be confusing;

(14) [afrerinstituton-of-debtcolicctionprocedures] the falze reprezentation of the character, amount
or legal status of any debt, or any zervices rendered or compensation which may be lawfully received by

any debt collector for the collection of 3 debtlesceptinsithasmploveoiscabicoleciormoyrotbe

mesz3ze: 3nd where otherwize expreszly permitted by federsl, state or locs! Isw, the filure to dizcdoze
clearly and conzpicuouzly in 3l communications made to collect 3 debt [orto-obte-nformetoneboute
Soncumnes,] that the debt collector iz attempting to collect 3 debt and that any information obtained will
be uzed for that purpoze;

I L e o S =

mammmmﬂmoaquamgwmmmMWamm
debttfthatcoﬂectorwmemmednmmnwdyand n.thcot_\?!muangm:tazum

(17) any conduct prozcribed by New York General Business Law §5 601(1), (3), (5). (7). (8). or (9):

wom Page Mot 22
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(18) the falze, inaccurate, or partial tranziation of any communication [wheathe-cebicolleciorprovices
EoarStoncences] o

Mmmimamouw proceduresz, the falze representation or omizzion of 3

conzumer’s language preference when returning, selling or referring for dabt collaction itigation any
conzumer account, where the debt collector Leowase] knowz-pagageiglemgus of such preference; or

Mugmmmimgwimulorloolbwld\efilureeodc:doa —
Clearly 3nd conspicuously in al mrba'Wmmermm with 3 consumer in

(e) Unfair proctices. A debt collector may not uze any unfair or unconscionable means to collect or
attempt to collect a debt. Such conduct includes:

(1) the collection of any amount (including any interest, fee, charge, or expenze incidental to the

Commented [DR28]: There is no way that & delt
collector “should know™ & consumen’s nguage preference
wnless somecne tells them. We resgectfully request the
defetion of this wageage

Commented [DR29]: Given that writien slectroni
communications can be received on teleghones, R would be
more appropiate to uie the word “onversstion” rether
than “communications” in the contest of making &
recording.

The statement that the “recceding may be vied in
connection with the collection of the debt” couid be a faise
tatement and could be in violstion of the FOCPA. We
carmot disciose the purpose of the call cntil we have
onfrmed thet the person who is engaged in corversation b
the detrtor.

principal obligation) unless such amount is exprezzly authorized by the agreement creating the debt or
permitted by law;

(2) the zolicitation or uze by a debt collector of any postdated check or other postdated payment
instrument for the purpose of threatening or inztituting criminal prozecution;
kﬂawiww&m&wwmhmm by misrepresentation of the true
purpoze of the communication. mamamwmmamammm

]

conzumer choozes to communicate through that mediumg

(4) taking or threatening to take any nonjudicial action to effect dispozzession or dizablement of
property if:

(i) there iz no prezent right to pozsession of the property claimed a3 collateral;

(ii) there iz no prezent intention to take possession of the property; or

(iii) the property iz exempt by law from such dispozsession or dizablement;

(5) after institution of debt collection procedures, when communicating with 3 consumer by [wce-oishe
re=s] mail or [telegremn)] 2 delivery zervice using any language or symbol other than the debt collector’s
addresz on any envelope, or using any language or symbol that indicates the debt collector iz in the debt
collection business or that the communication relates to the collection of 3 debt on 3 postcard, except

that a debt collector may use [his-oches] their business name or the name of 3 department within (ks
ochas] their organization az long a2 any name used does not connote debt collection;

(6) after institution of debt collection procedures, [communicatngwith s corsumerragcding>-deds
S shond-hisord . -

" tobt without identifving himeelf o) €1 t 2dd '
Secodance-with SROIN 55-T71a)S)] except where expreszly permitted by federal, state, or local law,

wom
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Commented [DR30]: A cormumer may choose to
commanicate via text messages with the debt colection
agency. The sgency will have no ides If the consumer b on 8
phone plen that chenges for text messages. Consequently,
an exceplion needs Lo be added to this larguage.




(7) after institution of debt collection procedures, if a consumer owes muitple debts of which any one
or portion of one iz disputed, and the consumer makes 3 single payment with respect to such debts:

(i) applying 3 payment to 3 dizputed portion of any debt; or

‘Qudezmmxpfwtdedbthwmhlmswamwd\wmaccudamwnhthe P

oonaarnef’: instructions mmmmmmw

bv 3 p'epondennce of the evidence that the v ola'non w33 not intentional 3nd resulted de;g

(8) engaging in any conduct prohibited by New York General Business Law §5 601(2) or (4); [es]

(9) after institution of debt collection procedures, collecting or attempting to collect 3 debt without [
requestngend] recording the language preference of such conzumer_gxcept where the debs collector iz

not aware of such reszonable 3 to obtain ¢

(ISUSC il&gﬂ]l mformtnonaboutadebtbefoud\edebtm
ﬂ notifies the conzumer, by mail-agppinpag—gata-gaspgas sbout the debt. induding the current amount

of the debt and the business name of the debt collector, and informs the consumer that:

A) the debt be t0 3 credit ) and

omeam\erandWorkermeon website nmm

(i) zends the consumer 3 validation notice pursuant to subdivizion () of this section that states the debt
m3y be reported to 3 cred? reporting sgency.
If the debt collector elects to 3 conzumer 3bout 3 debt pursuantto 3 i) of

(10) of this subdivizion by mail, they must wait no less than 14 conzecutive davs after they place the
notice in the mail to receive 3 notice of undeliverabili the waiti the debt collector

mﬂ re:m cf‘ and monitor for foc nouﬁaoon: of u\delwerabulrty ﬁwmmmm

otherwize satizfies i) of of this subdivision.

Thiz subdivision doez not apply to 3 debt collector’s fumnishing of information sbout 3 debtto s

o Page 160622
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Commented [DR3 1]: The ndustry regeests the

restor stion of the bona fide error deferne. It b coraistent
Wwith the FOCPA which DOWP indicates it wishes to seek. An
Insdvertent clerical error shoukd act leed to kebiity,
especialy If such error han not harmed the consumer Of can
be easly commected with no harm 1o the consumer.

Commented [DR32]: Inchuding these daciosure on wb
‘will beed to higher comumer haryg op retes and will impact
the ablity to educate the consumer sbout the debst and
alow thern the cpportunily 10 work with us to get it
resobeed.




(11] selling tran:femng orgxngforeolbmonormh an 3ttorney or law firm to sue 3 consumer to

ordz:cha mbank e adebtcollectofmavmn"eradebtw!hedebt owner ortoa

previous owner of the debt

(i) the tranzfer iz authorized under the terms of the original contract between the debt collector 3nd the
debt’s owner or previous owner, 33 3 result of 3 merger, scguisition, purchaze and assumption

tranzaction, or az 3 tranzfer of substantially 3ll of the debt collector’s aszets; 3nd

-

mkdordn_avgdmbmknm_neddum_;themthedeum' agﬂwthedebtm
for collection;

(12) zelling tfarcferring orgxhgforco!bc&onorm'ﬂ\ an Moﬂawﬁm to sue 3 consumer to

e_w.gred,mmlwnga«arwmwzm«mmre_ogmtdthedebtthatwmof
limitations on such debt has expired:; or

(13) zelling mrcferring nghgbfm«mhwmubwﬁmtomawww

d_ezgzehmngreoencd ad-ggmeorwbrnnﬁmonofmdebtﬁ'cnthem.uw without

mdusmgacbars\doo_n.gcuou: notice to the mwd&edebnhathede&wa.notvenﬁed and 3

(f) Validation of debts.

B S e v Y
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£} Validation notice. Within five days after the initial communication with 3 consumer in connection
with the collection of any debe, 3 debt collector whoisaotscraditorsadactempioved-byscradites
2he¥] must, unless the following information [39] waz contained in an initial written communication, or
the consumer [23¢] paid the debt, send the conzumer 3 written notice by mail or 3 delivery service
containing_in 3 clear 20d conzpicuous manner:

(i) Bhesmountoithedebt] 3!l information required by federal or state law;

(i) mmmuwu licenze mberofthedebtcdlecaon

the name of 3 natursl person for the consumer to contact;
() ak £ £ ol : g = S st iod

Commented [DR33]: The ndustry would request & srmal
carifcation by deleting e word “such” o3 It suggests that ¢
el person (the one referenced in peregr aph il sbowe)

has to answer & telephone. This is highly problematic as we
cammot guarentee who might answer a phone ot & plece of
tusness.

o Page 18 of 22
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Commented [DR34]: This peragraph b impossitie to
rediine given that NYS DFS rulemaiing bs not complete. We
would resgectfully request thet DCPW ellow the state to
fnbh and finalze el rdes finst. Otherwhie, we risk
conficting consumer notices.

Debt colecions are abeedy required 1o provide spedfic
notices related to verifoation by both the feders!

Rovernment and the State of New York. The notice beirg
sugnested v this per agresh 3 different from both the

federal and state notice requirements. This ks thoroughly
Roing to confuse the R shoud abio be noted that
this sotice conficts with the federal safe harbor provison

Additicndly, sivce roman numer o (i) above states “&l
Information required by federal of state lew” is reguired to
be provided in the velidation notice, this notice is sct
reeded.




it . d . G = i althed
: . & - rad " B om

v 3 statement informing the conzumer of any language sccezz zenices availableneludingwhether
B e T e e eI S 7Y
s T e

3] [wil) 3 statement that 3 translation and description of commonly-uzed debt collection terms i
available in multiple languages on the Department’s website, [wwaryc.gowides] www.nye gov/dowp.

5da% . - >

the verification or unable to veri .
debt collector must 3lz0 be t=aasisted-in the same language 32 the validation notice recuired by this
RaGILEoLseeyeies-grthg-ppagymags,

(3) [porarerto RS S o 2 rofanrRepmrtontnccon e notiertacdent

Scoaskeafollowingsuchracponce) Volidotion Penod. The validation period extends for 30

conzecutive days from the date 3 consumer receives or iz assumed %o receive 3 validation notice. For

mdd&mmgt&wldmﬂ' ‘v\edehwlb:wrm_a‘zm&aammwmem
i < identified in 5

o Page 190622
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Commented [DR3S]. The progosed amendment begira
with & reference to “velidation notices in & lenguage other
than English” that are “offered” by the debt collector to
consemers. Thus, this non-Englsh sotice siresdy exibts.
However, the remaining text refers Lo & “transiated notice”
which suggests that the exating, non-English velidation
notice b not the object of the proposed rule and Englsh
waldetion sotices must be tranveted into non-Erglsh Our
rediine mabes dear that the debt collecton are required to
provide non-£ rgglsh valdetion notices it offers 1o
consemens. Second, the wie of the phrase “completely and
accur ately Uanveted” in this paragraph @30 suggests that
dedt wle are “transleting” valdats tices, which b
ot slways the ce. To be sure, the validation notice
provided here s very lhely nod o anslation of the debt
coliector’s English aotice, but one made originaly in the
non-Englah e Celnt ol can ch 1o provid
mon-Engah welidetion nctices thet are not trensletions of
Ergish valdation notices, but notices originaly made in
non-Englsh. The first sentence of the proposed rele
recognises as much ("If o delst collector offers consumerns
valdation sotices in & larguage other then English . . .*).
And detnt collecton can wfuly mabe verification lettens
and “unabie to verify” notices thet are not transetions but
are originally made in non-Englah, 30 we have removed the
Mhhm“m Finaly, the

s regein that the non-Eaglish
Mﬂb“hm~m
transleted” & redundent. Section S-77|d){18) slreedy
prohibits “the false, naccurste, of partisl transletion of ony
communcotion when the debt collector provides traralation
services.” (Emphasis added). We note that such &

e was not proposed for the “transeted”
muu- “unable to verlly” notice. Further, the
originel pe od text reinf the n

werification letters and unable 1o verify notices are required
10 be “transations” of Eaglish veldation notices used by
dedt collectors.




L S e L e S Y
St Chobik 30 " foi :
or 5¢ onginal~creditor i on. ing the validation period. 3 debt collector must not
in any collection activities or communications that overshadow or are inconsistent with the disclosure of

5) Veni jon. A debt collector must ide 3 conzumer verification of 3 debtor ide an
“unverified debt notice” within 30 days of receiving 3 dispute or 3 request for verificstion of the debt.
Nmmwd'mdn&um&e.ud\wnﬁoboﬂgmualuuhwﬁﬁg,u

| Commented [DR36]: in 2021, the Corumer Credit

Falrness Act (CCFA) was signed into lew by Governor
Hochul The CCFA provides in great detal what information
5 needed 1o bring suit on & dedt In New York State. What s

IF DCWP AGREES WITH THE EDIT ABOVE, ROMAN NUMERALS (i) THROUGH (iv)
BELOW WOULD BE DELETED. HOWEVER, IS DCWP DECIDES TO PROCEED WITH
THE DRAFT LANGUAGE, THE INDUSTRY WOULD REQUEST THE FOLLOWING
EDITS SO THAT IT CAN COMPLY WITH DCWP’S INTENT.

equired in CCFA Is more nuanced and detsiled than what is

provided s the text below. The industry strorgly
recommends thet the rule be conustent with New York

State lw.

Commented [DR37]: If & court has determined thet &
dedt b rightfuly owed and it is reduced to & udgment, that
Jdgreent becomes the appiicable document thet must be
provided the

application that created the debt or, i no sizned contract or application exists, 3 copy of 3 document
provided »halﬂ&b&rwﬁk&emmuﬁwﬁmﬁsﬁmud&miw

Commented [DR38]: Most documents and evidence sre
stored electronically today, not es physical copies
mantaned s o fling cabinet. This sentence would
eventialy bwldate slmost ol dett.

Additicnally, the fnal sentence does not recognize that o

surmler of adniuilie documents are gener sted after

default, induding but not limRed 1o the chargeoff
[which & ref d earlint is the peregregh).

Commenteod [DR39]: Not all ssset desses maistais final

sccount izzued by the gapagieagor=ina| creditor and 3 document itemazing: (1) the total amount
remaining due on the total m‘ggal balance ofthe mdebeednez to the oxgastingoriginal creditor,

181

Commented [DRAD]: An excepticn needs 1o be made for
revolving lines of credit (such e credt cards) where the

harge-off principel belsace indud mpounded b
Bania 4o not have the adilty to separete out compounded
n on bel thatthe lects 10 Carry over

month after month, while making monthly minimum
peyments. If barks can't provide ths information 1o &
conwemer, it b impossitie to expect debt collection mgendes

| 10 provide it




each additional charze or fee claimed or alleged to be due that separately (i) lists the total for each

(iv) records reflecting the s3mount and date of any prior settiement sgreement reached in connection
with the debes,

Ul ifiod Debe Notice. If 3 debe collector cannot ide 3 conzumer with venrfication of 3 debt in

responze to 3 dizspute or reguest for verification, the debt collector must respond in writing to the

Commented [DRA1]: 60 deys bs consistent with the CFFg
standard a3 DOWP indicates they sre stlempling 1o seeh.

conzumer within 3050 days of receving the dizpute or 3 request for verification that the debt collector

2 2= c The conzumer make such orin

Commented [DRA2]: Most cormurmen are going to have
20 ides who the origiral credor is on a fntech product.
Snce his s s o the NYC validats
ml-ﬂhmmmu“
the fntech servicer name.

writing, or electronically if the debt collector permits, 3t 3ny time during the period in which the debt
collector owns or has the right to collect the debt. After receiving such reguest, the debt collector must
caucohcﬁondmedebtunﬁwaddmzhabeenm' aotheoonasme.Adebtcoll«toris

or has the ri tocollectthedebt term alcmdmorha.thezamemea- 2z defined in

Section 105 of the Civil Practice Lawz & R |

(8) Ebcm*(mum’am’m. ifa debtcollectordelivecav:lidaéon wﬁcgwam

thedeblcolle@o( weh:m,mnl aﬁm,ﬂmfaﬂuﬂmhﬂ&emmand%ﬂ!&
zeek verification of the debt, or reguest original-crecitor information electronically.

(g) Wisbiioy - | e Siable e iolation of 6 RCNE 5 5.2

Commented [DRA3]: The ndustry would request that the
definition of “originel creditor” thet both DFS snd DCWP use
& the definition adopted in state lew in CPLR 105(g-1) In
2021 which reads:

“Qrigingl ceditor roppes the fieandel hatitytion that caned
2he conumer credit pocount of the time the scrounl wad
Sarged off, even If that financiel institution did not
stigingle the sccount”

O O I A O A O T Y B O 4O C O O I C MDA A OO CE Dt S r ot De e e

Looleforvolstoanof S RO S5.TT] Rezerved.

(h) Public Websites. Any debt collector that utilzes, maintains,_gc refers conzumers S0 2 website

accessible to the public that relates to debts for which debt collection procedures have been instituted

must clearly and conzpicuously dizcloze, on the homengee of such website oron 3 paze direcaly

accezzible from 3 ink on the labeled “NYC Rules on Services”, the fol

dizclosures:

(1) 3 statement informing the conzumer of any language access services availableackudingwhethes
Ay ¥ ; 2y VL

othertapn-Engman]. and
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(2) a statement that a translation and description of commonly-uzed debt collection terms is available in
multiple languages on the Department’s website, [wwanayc-gowides] www.nyc zov/dowp.

EFFECTIVE DATEE All new prowizy oo ined | L 0 paly *o accounts charrad off on
or after January 1. 2024, or for accounts not off,_the new provizions will 30ply to accounts th
asdeinguentionor aficrJanany 12028,

w2/ Page 20t 22

183

Commented [DRA4L]: The ndustry requests & date cortain
that the revised rules tabe effect. Given the sgnificant
changes 10 the rues, we respectfuly request that they be
applied prospectively. To not apply the rules prospectivedy,
Wil sutomaticaly plece the industry i noa- compiience
(example: the log) The industry cammot be expected to
now what new reguirements & future regsletony charge
will require.




Online comments: 2

- David Reid
| would like to speak in opposition during the public comment. | represent
the Receivables Management Association International.

Comment added December 19, 2022 2:14am

o Matt Kownacki
Attached are comments from the American Financial Services Association
on the NYC DCWP’s proposed debt collection rules.

Comment attachment
AFSA-comment-letter-NYC-debt-collection-regs.pdf

Comment added December 19, 2022 11:08am
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