March 26, 2020 — Open Meeting Matter
January 9, 2020 — Open Meeting Matter

To:  The Board
From: Christopher M. Hammer (‘/{‘/\A’\/
Date: March 11, 2020

Re:  Proposed Amendments to Board Rules § 1-13: Use of City Time and City Resources
Proposed New Board Rules § 1-17: Accomplice Liability

As directed by the Board at its January 2020 meeting (Exhibit 1), Staff submitted the
proposed amendments to Board Rules § 1-13 and the proposed new Board Rules § 1-17 to the
New York City Law Department and the Mayor’s Office of Operations, as required by the City
Administrative Procedure Act During the course of this review, minor stylistic changes were
made to the Statement of Basis and Purpose by the Mayor’s Office of Operations.

Although the changes, reflected in the tracked changes shown in Exhibit 2, are largely

stylistic, Staff notes two edits made for clarity:

e The Law Department & Mayor’s Office of Operations suggested strearnlining
the language in proposed Board Rules § 1-13(f) to refer only to the use of a
public servant’s City title. See Exhibit 2 at 8.

e The Law Department & Mayor’s Office of Operations suggested language
that clarifies that accomplice liability does not extend to a violation of City
Charter § 2604(b)(2) that does not also violate a rule of the Board. See
Exhibit 2 at 9.

The rules return to the Board with these edits. With the Board’s approval, Staff will notice the
rules for a public hearing and opportunity to comment. See City Charter § 1043(b).

Attached are the following:

1. Minutes of the January 9, 2020, Open Meeting (Exhibit 1);

2. Proposed Notice of Public Hearing, with changes tracked (Exhibit 2);

3. Proposed Notice of Public Hearing, with certifications from the Law
Department and Mayor’s Office of Operations (Exhibit 3).



Minutes of the Open Meeting of the New York City Conflicts of Interest Board

Date: January 9, 2020

Location: Conflicts of Interest Board, 2 Lafayette Street, Suite 1010, New York, New York
Present:

Board Members: Chair Richard Briffault and Members Fernando A. Bohorquez, Jr., Anthony Crowell,
Jeffrey D. Friedlander, and Erika Thomas.

Board Staff: Ethan Carrier, Chad Gholizadeh, Ana Gross, Christopher Hammer, Gavin Kendall, Julia
Lee, Carolyn Miller, Katherine Miller, Ari Mulgay, Yasong Niu, Jeffrey Tremblay, Clare Wiseman,
and Juliya Ziskina.

Guests: Thomas Speaker, Reinvent Albany

The meeting was called to order by the Chair at approximately 10:15 a.m. The Chair stated that the
meeting was being conducted pursuant to the New York State Open Meetings Law and designated the
undersigned as the Recording Secretary for purposes of the meeting.

The Chair stated that the meeting was called to discuss proposed amendments to Board Rules §§ 1-13,
1-17, 1-07, and 1-01(h).

Board Rules §§ 1-13 and 1-17
Afier a brief introduction, the Chair asked for any comments by the Board or Staff.

The following comments constitute the changes as agreed upon by the Board and Staff to the proposed
amendments to Board Rules §§ 1-13 and 1-17:

¢ Statement of Basis and Purpose, p. 3, line 7: revise paragraph to clarify which bullet points
refer to the two Advisory Opinions

¢ Explain in Statement of Basis and Purposes that the three options in Board Rules § 1-
13(c)(1)(ii) are disjunctive
o Board Rules § 1-13(f): replace “themselves” with *their position™

Upon motion duly made and seconded, the Board unanimously voted to adopt the proposed
amendments incorporating the changes as discussed as the final rules.

Board Rules § 1-07

After an introduction by Staff, the Chair asked for any comments by the Board or Staff.
The following constitutes the comments by the Board and Staff:

§ 1-07(a) Post-Employment Appearances:

e Start Board Rules § 1-07(a) with core prohibited conduct from the City Charter
e End Board Rules § 1-07(a)(2) after the word “matters.”

o Incorporate the examples listed in Board Rules §1-07(a)(2)(i) through (iii) into the Statement of
Basis and Purpose
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e Harmonize use of “appear” instead of “communicate™ throughout rule
§ 1-07(b): Date of Termination of City Service: No comments
§ 1-07(c): Waivers of Post-Employment Restrictions

The Board and Staff discussed generally the history, purpose, and reasons for codifying into a rule the
factors to be used in granting waivers of post-employment restrictions. The discussion focused on
what factors should be considered, the revision and reformatting of language for clarification, and the
inclusion of the historic four-factor “exigent circumstances™ test and a detailed analysis of the
Advisory Opinions in the Statement of Basis and Purpose. The discussion concluded with the Board
and Staff agreeing that the rule would provide guidance to both the public servant requesting the
waiver and to the Board and Staff in deciding to grant or deny the request.

The following constitutes specific changes as agreed upon by the Board and Staff:

¢ Board Rules § 1-07(c)(1); remove “and that is benefits the City™

* Board Rules § 1-07(c)(1): replace “bv weighing each of the” with * “including but not limited
to” language with respect to the individual factors

¢ Board Rules § 1-07(c)(1)(iii) and (x): move these two factors into another section

* Board Rules § 1-07(c)(1)(iv) and (v): consider combining into one factor
Board Rules § 1-07(c)(1)(vii): consider revising so that it is clear to in which direction the
factor flows

o Board Rules § 1-07(c){(1)(viii): clarify about inside information/connections

e Board Rules § 1-07(c)1)(ix): replace “fewer than 60 days™ with general language such as
“relatively short period of time™

e Add as a factor the third factor from the four-factor exigent circumstances test concerning
likelihood of harm to other similar organizations

¢ Combine other factors wherever possible so that there are fewer factors

e Add to Statement of Basis and Purpose the four-factor “‘exigent circumstances” test and an
explanation of why the Board is moving away from that test

» Reorganize the Statement of Basis and Purposes in order to group the Advisory Opinions by
subject area rather than the string cite on pages 2 and 3.

§ 1-07(d): Consuiting for a Former City Agency:
e Board Rules § 1-07(d)(1)(ii): replace “six months™ with non-specific time frame, proportional
to the work being undertaken

e Board Rules § 1-07(d)(2): replace “subsequent employer™ with “private firm™
s Board Rules § 1-07(d)(2)(ii): remove “substantial™

Upon motion duly made and seconded, the Board unanimously voted to continue discussions at the
next open meeting.

Board Rules § 1-01(h)

After a brief introduction, the Chair asked for any comments by the Board or Staff. The Board and
Staff agreed to replace “a” with “the™ in Board Rules §1-10(h)(1)(iv).
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Upon motion duly made and seconded, the Board unanimously voted to adopt the proposed
amendments incorporating the one change discussed as the final rule.

The open meeting was adjourned at approximately 11:25 a.m.

Respectfully submitted,

Julia H. Lee
Recording Secretary
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New York City Conflicts of Interest Board

Notice of Public Hearing and Opportunity to Comment on Proposed Rules Regarding the
Use of City Time and City Resources and Accomplice Liability

What are we proposing? The Conflicts of Interest Board proposes to amend its rules regarding
a public servant’s use of City time and City resources and regarding accomplice liability.

When and where is the Hearing? The Conflicts of Interest Board will hold a public hearing on
the proposed rule. The public hearing will take place at [] on []. The hearing will be at [].

This location has the following accessibility option(s) available: [].
How do I comment on the proposed rules? Anyone can comment on the proposed rules by:

¢ Website. You can submit comments to the Conflicts of Interest Board through the NYC rules
website at http://rules.cityofnewvork.us.

¢ Email. You can email comments to Rules@COIB.nve.gov.

e Mail. You can mail comments to Christopher M. Hammer, Deputy General Counsel, Conflicts
of Interest Board, 2 Lafayette Street, Suite #1010, New York, New York 10007.

¢ Fax. You can fax comments to the Conflicts of Interest Board at (212) 437-0705.

o By Speaking at the Hearing. Anyone who wants to comment on the proposed rules at the
public hearing must sign up to speak. You can sign up before the hearing by calling (212) 437-
0730. You can also sign up in the hearing room before the hearing begins on []. You can speak
for up to three minutes.

Is there a deadline to submit comments? Yes, you must submit written comments by [].

Do you need assistance to participate in the hearing? You must tell the Conflicts of Interest
Board if you need a reasonable accommodation of a disability at the hearing. You must tell us if
you need a sign language interpreter. You can tell us by mail at the address given above. You may
also tell us by telephone at (212) 437-0730. You must tell us by [].

Can I review the comments made on the proposed rules? You can review the comments made
online on the proposed rules by going to the website at http://rules.cityofnewyork.us/. A few days
after the hearing, copies of all comments submitted online, copies of all written comments, and a
summary of oral comments concerning the proposed rule will be available to the public at the
Conflicts of Interest Board, 2 Lafayette Street, Suite #1010, New York, New York 10007.

What authorizes the Conflicts of Interest Board to make this rule? Sections 1043 and 2603(a)
of the City Charter and authorize the Conflicts of Interest Board to make thisthese proposed rules.
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This proposed rule was included in the Conflicts of Interest Board’s regulatory agenda for this
Fiscal Year.

Where can I find the Conflicts of Interest Board’s rules? The Conflicts of Interest Board’s
rules are in Title 53 of the Rules of the City of New York.

What rules govern the rulemaking process? The Conflicts of Interest Board must meet the

requirements of Section 1043 of the City Charter when creating or changing rules. This notice is
made according to the requirements of Section 1043 of the City Charter.

Statement of Basis and Purpose of the Proposed Rules

The Board adopted Board Rules § 1-13 in 1998 to provide broad guidance regarding City
Charter § 2604(b)(2), Chapter 68’s “catch-all” provision, which prohibits a public servant from
engaging in “any business, transaction or private employment, or hav[ing] any financial or other
private interest, direct or indirect, which is in conflict with the proper discharge of his or her official
duties.” Pursuant to Board Rules § 1-13, City Charter § 2604(b)(2) prohibits the use of City time
and City resources for non-City purposes and establishes accomplice liability for Chapter 68
violations by others.

When initially drafted, § 1-13 was the only rule of the Board that interpreted City Charter
§ 2604(b)(2). Since then, the Board has adopted other rules that construe various aspects of City
Charter § 2604(b)(2), including § 1-14 (Official Fundraising) and § 1-15 (Community Board
Members). The Board has also adopted two provisions as part of § 1-13 that govern the permissible
use of City time and City resources: existing Board Rules § 1-13(c) permits a public servant to use
a limited amount of City time and City resources to pursue a personal and private activity, upon
the approval of the public servant’s agency head and the Board’s determination that the activity
furthers the purposes and interests of the City; and Board Rules § 1-13(e) establishes parameters
by which public servants may perform work on behalf of not-for-profit organizations as part of

their City jobs.
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Given these intervening additions and to improve the overall organizational structure of
the Board Rules, the Board now proposes (1) to reorganize Board Rules § 1-13 into a rule that
focuses exclusively on the use of City time and City resources, and (2) to move the provisions
regarding accomplice liability into a new Board Rules § 1-17.

intoeusing Board Rules §-113-en-the use of City- time and City-resourees—theThe Board
also proposes amendments to Board Rules § 1-13 to codify advice given in two Advisory Opinions

that reflect the Board’s practice regarding the use of City time and City resources:

» Proposed Board Rules § 1-13(d), a new provision, would clarify that a public
servant may use his or her City title in connection with the non-City authorship
of print or online published work, teaching, and paid speaking engagements
under circumstances where it is clear that the public servant is not speaking on
behalf of the City. This proposed amendment would codify, in part, advice
given in Advisory Opinion No. 1999-4 permitting a public servant who engages
in teaching to list his or her title as part of biographical information about the
public servant. See A.O. No. 1999-4 at 7.

¢ Proposed Board Rules § 1-13(f) would be revised to codify the advice given in
Advisory Opinion No. 2009-5 permitting an elected official, including a District
Attorney, to use his or her City title in endorsing a candidate for public office.
See A.O. No. 2009-5 at 3 n. 1. The proposed seetiennew text in subdivision (f)
would clarify that other public servants_(that is, not elected officials) may not
use their titles in endorsing candidates for public office but it would not
otherwise prohibit them from disclosing that they are public servants when
engaging in political speech—such as the biography of a candidate for City
Council identifying the candidate as a community board member, among the
candidate’s other qualifications, or a participant at a political rally identifying
themselves as a public school teacher.

The Board also proposes the following clarifications consistent with the Board’s previous

confidential advice and enforcement dispositions:

* Proposed Board Rules § 1-13(b) would clarify that a public servant’s City title
as well as City technology assets (such as e-mail, official social media accounts,

and internet access) are City resources for purposes of City Charter §
2604(b)(2).
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s Proposed-Bowrd-Rules $ 1 Hebwould-become consistentwith Board Rules 4
113 {e)so-that edch of these provisions—would—apply —onhy 4o usetvities
perineiied-or-bebab ot et o prebientties

¢ Proposed Board Rules § 1-13(c) would permit the Board to authorize, after a
public servant receives approval from their agency head, the use of City time
and City resources-for-u-publieservant to perform non-City work on behalf of
not-for-profit entities where the Board determines that at least one of the
following circumstances exists: the work advances the professional
development of the public servant, it furthers the purposes and interests of the
City, or it benefits the public at large._As a result of these revisions, this
subdivision (c} would be harmonized with the provisions of Board Rules § 1-
13{e). and each of its provisions would apply only to activities performed on
behalf of not-for-profit entities.

Text of the Proposed Rule

New Mmaterial is underlined.
{Deleted material is in brackets.]
Section 1. Section I-13 of Title 53 of the Rules of the City of New York is amended to read as

follows:

§ 1-13 [Conduct Prohibited by City Charter § 2604(b)(2)]_Use of City Time and_ City
Resources.
(a) Except as provided in subdivision {(c) of this section, it shall be a violation of City Charter
§ 2604(b)(2) for any public servant to pursue personal and private activities during times
when the public servant is required to perform services for the City.
(b) Except as provided in [subdivision (c) of] this section, it shall be a violation of City Charter
§ 2604(b)(2) for any public servant to use City letterhead, title, personnel, equipment,

resources, [or] supplies, or technology assets for any non-City purpose. For purposes of
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this subdivision “technology assets” includes but is not limited to e-mail accounts, internet

access, and official social media accounts.

(c) (1) A public servant may [pursue a personal and private activity during normal business

hours] perform volunteer services on behalf of a not-for-profit entity during times when

thesuch public servant is required to perform work for the City and may use City personnel,

equipment, resources, [personnel, and] supplies, and technology assets, but not City

letterhead, [if] kiseshertheir title or City email account(s), provided that

(i) [the type of activity has been previously approved for employees of the public
servant’s agency by the Conflicts of Interest Board, upon application by the agency
head and upon a determination by the Board that the activity furthers the purposes

and interests of the City] the public servant’s agency head approves in writing the

proposed volunteer services; and

(ii) [the public servant shall have received approval to pursue such activity from the

head of his or her agency]_the Board determines that the proposed volunteer

services advance the public servant’s professional development-ef-such—publie

servant, further the purposes and interests of the City, or benefit the public at large.

(2) [In any instance where a particular activity may potentially directly affect another City
agency, the employee must obtain approval from his or her agency head to participate

in such particular activity. The agency head shall provide written notice to the head of

the potentially affected agency at least 10 days prior to approving such activity.] The

agency head approval required by paragraph (1) of this subdivision must be by the head

of the agency served by the public servant, or by a deputy mayor if the public servant

is_an agency head. A public servant who is an elected official, including a distriet
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atterneyDistrict Attorney, is the agency head for the public servants employed by the

elected official’s agency or office. A-publieservantPublic servants who is-anare elected

etheialofficials, including a—distriet—attorneyDistrict _Attorneys, may provide

theapprove their own aclivities as agency head-apprevatheads pursuant to paragraph

{1 }-er-himsel or herself,

(d) [It shall be a violation of City Charter § 2604(b)(2) for any public servant to intentionally

or knowingly:] A public servant engaging in a personal and private activily may use, or

permit the use of-his-erher, their City title in connection with-nes-Citv-autharship-of print

or online published work, teaching, or paid speaking engagements, under either of the

following circumstances:

(1) [solicit, request, command, importune, aid, induce or cause another public servant to

engage in conduct that violates any provision of City Charter § 2604] their City title is

one of several biographical details used to identify thesuch public servant; or

(2) [agree with one or more persons to engage in or cause the performance of conduct that

violates any provision of City Charter § 2604] their City title is used to demonstrate

thesuch public servant’s relevant professional qualifications-ef thepublie servant;

provided that their City title is accompanied by a reasonably prominent disclaimer

stating that the views expressed in the work, teaching, or speaking engagement do not

necessarily represent the views of the agency or the City.

(e) (1) An agency head may designate a public servant to perform work on behalf of a not-for-
profit corporation, association, or other such entity that operates on a not-for-profit basis,
including serving as a board member or other position with fiduciary responsibilities

provided that:

Page 6 of 9
EXHIBIT 2



(i) there is a demonstrated nexus between the proposed activity, the public servant's
City job, and the mission of the public servant's agency; and such work furthers the
agency’s mission and is not undertaken primarily for the benefit or interests of the
not-for-profit;

(ii) the designated public servant takes no part in the entity’s business dealings with the
City at the entity or at his or her agency, except that Council Members may sponsor
and vote on discretionary funding for the entity; and

(iii) within 30 days the written designation is disclosed to the Conflicts of Interest
Board and will be posted on the Board's website.

(2) A public servant designated in accordance with paragraph (1) of this subdivision may
take part in such entity's business dealings with the City at the entity and/or at his or
her agency if, after written approval of the agency head, the Board determines that there
is a demonstrated nexus between the proposed participation, the public servant's City
job, and the mission of the public servant’s agency; and that such participation furthers
the agency's mission and is not undertaken primarily for the benefit or interests of the
not-for-profit entity.

(3) The designation made pursuant to paragraph (1) and approval made pursuant to
paragraph (2) of this subdivision must be by the head of the agency served by the public
servant, or by a deputy mayor if the public servant is an agency head. A public servant
who is an elected official, including a [district attorney] District Attorney, is the agency
head for the public servants employed by the official's agency or office. A public

servant who is an elected official, including a |district attorney]| District Atlorney, may
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provide the designation pursuant to paragraph (1) and the agency head approval
pursuant to paragraph (2) for him or herself.

(f) [Nothing contained in this section shall preclude the Conflicts of Interest Board from
finding that conduct other than that proscribed by subdivisions (a) through (d) of this
section violates City Charter § 2604(b)(2), although the Board may impose a fine for a
violation of City Charter § 2604(b)(2) only if the conduct violates subdivision (a), (b), (c),
or (d) of this section. The Board may not impose a fine for violation of subdivision (d)
where the public servant induced or caused another public servant to engage in conduct
that violates City Charter § 2604(b)(2), unless such other public servant violated

subdivision (a), (b), or (c) of this section] An elected official, including a District Attorney.

may use or permit the use of his—er-hertheir City title in cenpectiopwith-hisorheran

endorsement of a candidate for elective office. No other public servant may use, or permit

theothers to use-of-hisar-her, their City title in-connection-withlo endorse another person’s

campaign for elective office.exceptthata-pubh

|iHeul-speach.
Section 2. Title 53 of the Rules of the City of New York is amended by adding a new section 1-

17, to read as follows:

§ 1-17 Accomplice Liability.

(a) It shall be a violation of City Charter § 2604(b)(2) for any public servant to intentionally

or knowingly:

(1) solicit, request, command. importune, aid, induce, or cause another public servant to

engage in conduct that violates any provision of City Charter § 2604: or
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(2) agree with one or more persons to engage in or cause the performanee-af-conduct that

violates any provision of City Charter § 2604.

(b) Fhe-BeardFor the purposes of this section, “any provision of City Charter § 2604 _shall

not impeseinclude a fineferviolation of thisseetion-where the publicservant-induced-or

eaused-another public servantte-encase inconduet thatvielates City Charter § 2604(b)(2):

walesssuch-other publie sepvant' s-vielstoninvelved eenductidentified by that does not

also violate a rule of the Board-as-prehibited-bysueh-parasraph,
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New York City Conflicts of Interest Board

Notice of Public Hearing and Opportunity to Comment on Proposed Rules Regarding the
Use of City Time and City Resources and Accomplice Liability

What are we proposing? The Conflicts of Interest Board proposes to amend its rules regarding
a public servant’s use of City time and City resources and regarding accomplice liability.

When and where is the Hearing? The Conflicts of Interest Board will hold a public hearing on
the proposed rule. The public hearing will take place at [] on []. The hearing wil! be at [].

This location has the following accessibility option(s) available: [].
How do I comment on the proposed rules? Anyone can comment on the proposed rules by:

e  Website. You can submit comments to the Contlicts of Interest Board through the NYC
rules website at hitp://rules.citvofnewvork.us.

¢ Email. You can email comments to Rules@.COLB.nve.oov.

e Mail. You can mail comments to Christopher M. Hammer, Deputy General Counsel,
Conflicts of Interest Board, 2 Lafayette Street, Suite #1010, New York, New York 10007.

e Fax. You can fax comments to the Conflicts of Interest Board at (212) 437-0705.

* By Speaking at the Hearing. Anyone who wants to comment on the proposed rules at the
public hearing must sign up to speak. You can sign up before the hearing by calling (212)
437-0730. You can also sign up in the hearing room before the hearing begins on []. You can
speak for up to three minutes.

Is there a deadline to submit comments? Yes, you must submit written comments by [].

Do you need assistance to participate in the hearing? You must tell the Conflicts of Interest
Board if you need a reasonable accommodation of a disability at the hearing. You must tell us if
you need a sign language interpreter. You can tell us by mail at the address given above. You
may also tell us by telephone at (212) 437-0730. You must tell us by [].

Can I review the comments made on the proposed rules? You can review the comments
made online on the proposed rules by going to the website at http://rules.cityofnewvork.us/, A
few days after the hearing, copies of all comments submitted online, copies of all written
comments, and a summary of oral comments concerning the proposed rule will be available to
the public at the Conflicts of Interest Board, 2 Lafayette Street, Suite #1010, New York, New
York 10007.

What authorizes the Conflicts of Interest Board to make this rule? Sections 1043 and
2603(a) of the City Charter and authorize the Conflicts of Interest Board to make these proposed
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rules. This proposed rule was included in the Conflicts of Interest Board's regulatory agenda for
this Fiscal Year.

Where can I find the Conflicts of Interest Board’s rules? The Conflicts of Interest Board’s
rules are in Title 53 of the Rules of the City of New York.

What rules govern the rulemaking process? The Conflicts of Interest Board must meet the

requirements of Section 1043 of the City Charter when creating or changing rules. This notice is
made according to the requirements of Section 1043 of the City Charter.

Statement of Basis and Purpose of the Proposed Rules

The Board adopted Board Rules § 1-13 in 1998 to provide broad guidance regarding City
Charter § 2604(b)(2), Chapter 68’s “catch-all” provision, which prohibits a public servant from
engaging in “any business, transaction or private employment, or hav[ing] any financial or other
private interest, direct or indirect, which is in conflict with the proper discharge of his or her
official duties.” Pursuant to Board Rules § 1-13, City Charter § 2604(b)(2) prohibits the use of
City time and City resources for non-City purposes and establishes accomplice liability for
Chapter 68 violations by others.

When initially drafted, § 1-13 was the only rule of the Board that interpreted City Charter
§ 2604(b)(2). Since then, the Board has adopted other rules that construe various aspects of City
Charter § 2604(b)(2), including § 1-14 (Official Fundraising) and § 1-15 (Community Board
Members). The Board has also adopted two provisions as part of § 1-13 that govern the
permissible use of City time and City resources: existing Board Rules § 1-13(c) permits a public
servant to use a limited amount of City time and City resources to pursue a personal and private
activity, upon the approval of the public servant’s agency head and the Board’s determination
" that the activity furthers the purposes and interests of the City; and Board Rules § 1-13(e)
establishes parameters by which public servants may perform work on behalf of not-for-profit

organizations as part of their City jobs.
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Given these intervening additions and to improve the overall organizational structure of
the Board Rules, the Board now proposes (1) to reorganize Board Rules § 1-13 into a rule that
focuses exclusively on the use of City time and City resources, and (2) to move the provisions
regarding accomplice liability into a new Board Rules § 1-17.

The Board also proposes amendments to Board Rules § 1-13 to codify advice given in
two Advisory Opinions that reflect the Board’s practice regarding the use of City time and City

resources:

* Proposed Board Rules § 1-13(d), a new provision, would clarify that a public
servant may use his or her City title in connection with the non-City
authorship of print or online published work, teaching, and paid speaking
engagements under circumstances where it is clear that the public servant is
not speaking on behalf of the City. This proposed amendment would codify,
in part, advice given in Advisory Opinion No. 1999-4 permitting a public
servant who engages in teaching to list his or her title as part of biographical
information about the public servant. See A.O. No. 19994 at 7.

* Proposed Board Rules § 1-13(f) would be revised to codify the advice given
in Advisory Opinion No. 2009-5 permitting an elected official, including a
District Attorney, to use his or her City title in endorsing a candidate for
public office. See A.O. No. 2009-5 at 3 n. I. The proposed new text in
subdivision (f) would clarify that other public servants (that is, not elected
officials) may not use their titles in endorsing candidates for public office but
it would not otherwise prohibit them from disclosing that they are public
servants when engaging in political speech—such as the biography of a
candidate for City Council identifying the candidate as a community board
member, among the candidate’s other qualifications, or a participant at a
political rally identifying themselves as a public school teacher.

The Board also proposes the following clarifications consistent with the Board’s previous

confidential advice and enforcement dispositions:

¢ Proposed Board Rules § 1-13(b) would clarify that a public servant’s City title
as well as City technology assets (such as e-mail, official social media

accounts, and internet access) are City resources for purposes of City Charter
§ 2604(b)(2).
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e Proposed Board Rules § 1-13(c) would permit the Board to authorize, after a
public servant receives approval from their agency head, the use of City time
and City resources to perform non-City work on behalf of not-for-profit
entities where the Board determines that at least one of the following
circumstances exists: the work advances the professional development of the
public servant, it furthers the purposes and interests of the City, or it benefits
the public at large. As a result of these revisions, this subdivision (c) would be
harmonized with the provisions of Board Rules § 1-13(e), and each of its
provisions would apply only to activities performed on behalf of not-for-profit
entities.

Text of the Proposed Rule

New material is underlined.

[Deleted material is in brackets.]

Section 1. Section 1-13 of Title 53 of the Rules of the City of New York is amended to read as
follows:

§ 1-13 [Conduct Prohibited by City Charter § 2604(b)(2)] Use of City Time and City

Resources.
(a) Except as provided in subdivision (c) of this section, it shall be a violation of City Charter
§ 2604(b)(2) for any public servant to pursue personal and private activities during times
when the public servant is required to perform services for the City.
(b) Except as provided in [subdivision (c) of] this section, it shall be a violation of City
Charter § 2604(b)(2) for any public servant to use City letterhead, title, personnel,

equipment, resources, [or] supplies, or technology assets for any non-City purpose. For

purposes of this subdivision “technology assets™ includes but is not limited to e-mail

accounts, internet access. and official social media accounts.

(c) (1) A public servant may [pursue a personal and private activity during normal business

hours] perform volunteer services on behalf of a not-for-profit entity during times when

such public servant is required to perform work for the City and may use City personnel.
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equipment, resources, [personnel, and] supplies, and technology assets, but not City

letterhead, [if] their title or City email account(s). provided that

(i) [the type of activity has been previously approved for employees of the public
servant’s agency by the Conflicts of Interest Board, upon application by the
agency head and upon a determination by the Board that the activity furthers the

purposes and interests of the City] the public servant’s agency head approves in

writing the proposed volunteer services; and

(ii) [the public servant shall have received approval to pursue such activity from the

head of his or her agency] the Board determines that the proposed volunteer

services advance the public servant’s professional development. further the

purposes and interests of the Citv. or benefit the public at large.

(2) [In any instance where a particular activity may potentially directly affect another
City agency, the employee must obtain approval from his or her agency head to
participate in such particular activity. The agency head shall provide written notice to
the head of the potentially affected agency at least 10 days prior to approving such

activity.] The agency head approval required by paragraph (1) of this subdivision
must be by the head of the agency served by the public servant. or by a deputy mavor

if the public servant is an agency head. A public servant who is an elected official.

including a District Attorney. is the agency head for the public servants employed by

the elected official’s agsency or office. Public servants who are elected officials.

including District Attorneys. may approve their own activities as_agency heads

pursuant to paragraph (1).
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(d) [It shall be a violation of City Charter § 2604(b)(2) for any public servant to intentionally

or knowingly:] A public servant engaging in a personal and private activity may use. or

permit the use of. their City title in connection with_print or_online published work.

teaching, or paid speaking engagements. under either of the following circumstances:

(1) [solicit, request, command, importune, aid, induce or cause another public servant to
engage in conduct that violates any provision of City Charter § 2604] their City title
is one of several biographical details used to identify such public servant; or

(2) [agree with one or more persons to engage in or cause the performance of conduct

that violates any provision of City Charter § 2604] their City title is used to

demonstrate such public servant’s relevant professional qualifications provided that

their City title is accompanied by a reasonably_prominent disclaimer stating that the

views expressed in the work. teaching. or speaking engagement do not necessarily

represent the views of the agency or the Cityv.

(e) (1) An agency head may designate a public servant to perform work on behalf of a not-
for-profit corporation, association, or other such entity that operates on a not-for-profit
basis, including serving as a board member or other position with fiduciary
responsibilities provided that:

(i) there is a demonstrated nexus between the proposed activity, the public servant's
City job, and the mission of the public servant's agency; and such work furthers
the agency’s mission and is not undertaken primarily for the benefit or interests of

the not-for-profit;
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(ii) the designated public servant takes no part in the entity’s business dealings with
the City at the entity or at his or her agency, except that Council Members may
sponsor and vote on discretionary funding for the entity; and

(iii) within 30 days the written designation is disclosed to the Conflicts of Interest
Board and will be posted on the Board's website.,

(2) A public servant designated in accordance with paragraph (1) of this subdivision may
take part in such entity's business dealings with the City at the entity and/or at his or
her agency if, after written approval of the agency head, the Board determines that
there is a demonstrated nexus between the proposed participation, the public servant's
City job, and the mission of the public servant’s agency; and that such participation
furthers the agency's mission and is not undertaken primarily for the benefit or
interests of the not-for-profit entity.

(3) The designation made pursuant to paragraph (1) and approval made pursuant to
paragraph (2) of this subdivision must be by the head of the agency served by the
public servant, or by a deputy mayor if the public servant is an agency head. A public

servant who is an elected official, including a [district attorney] District Attorney, is

the agency head for the public servants employed by the official's agency or office. A

public servant who is an elected official, including a [district attorney] District

Attorney, may provide the designation pursuant to paragraph (1) and the agency head
approval pursuant to paragraph (2) for him or herself.

(f) [Nothing contained in this section shall preclude the Conflicts of Interest Board from

finding that conduct other than that proscribed by subdivisions (a) through (d) of this

section violates City Charter § 2604(b)(2), although the Board may impose a fine for a
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violation of City Charter § 2604(b)(2) only if the conduct violates subdivision (a), (b},
(c), or (d) of this section. The Board may not impose a fine for violation of subdivision
(d) where the public servant induced or caused another public servant to engage in
conduct that violates City Charter § 2604(b)(2), unless such other public servant violated

subdivision (a), (b), or (c) of this section] An elected official. including a District

Attorney, may use or permit the use of their City title in an endorsement of a candidate

for elective office. No other public servant may use, or permit others to use. their City

title to endorse another person’s campaign for elective office.

Section 2. Title 53 of the Rules of the City of New York is amended by adding a new section 1-
17, to read as follows:

§ 1-17 Accomplice Liability.

(a) It shall be a violation of City Charter § 2604(b)(2) for any public servant to intentionally

or knowingly:

(1) solicit, request. command, importune. aid. induce. or cause another public servant to

engage in conduct that violates any provision of City Charter § 2604: or

(2) agree with one or _more persons to engage in_or cause_conduct that violates any

provision of City Charter § 2604.

{b) For the purposes of this section. “any provision of City Charter § 2604 shall not include

a violation of City Charter § 2604(b)(2) that does not also violate a rule of the Board.
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NEW YORK CITY MAYOR’S OFFICE OF OPERATIONS
253 BROADWAY, 10" FLOOR
NEW YORK, NY 10007
212-788-1400

CERTIFICATION / ANALYSIS
PURSUANT TO CHARTER SECTION 1043(d)

RULE TITLE: Amendment of Rules Governing Accomplice Liability and Use of City
Time and Resources

REFERENCE NUMBER: 2020 RG 004

RULEMAKING AGENCY: NYC Conflicts of Interests Board

I certify that this office has analyzed the proposed rule referenced above as
required by Section 1043(d) of the New York City Charter, and that the proposed rule
referenced above:

(i) Is understandable and written in plain language for the discrete regulated
community or communities;

(i)  Minimizes compliance costs for the discrete regulated community or
communities consistent with achieving the stated purpose of the rule; and

(iii)  Does not provide a cure period because it does not establish a violation,
modification of a violation, or modification of the penalties associated
with a violation.

/s/ Kahini Ranade February 19, 2020
Mayor's Office of Operations Date
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NEW YORK CITY LAW DEPARTMENT
DIVISION OF LEGAL COUNSEL
100 CHURCH STREET
NEW YORK, NY 10007
212-356-4028

CERTIFICATION PURSUANT TO

CHARTER §1043(d)

RULE TITLE: Amendment of Rules Governing Accomplice Liability and Use of City Time
and Resources

REFERENCE NUMBER: 2020 RG 004

RULEMAKING AGENCY: Conflicts of Interest Board

I certify that this office has reviewed the above-referenced proposed rule as
required by section 1043(d) of the New York City Charter, and that the above-referenced
proposed rule:

(i) is drafted so as to accomplish the purpose of the authorizing provisions of
law;

(i) is not in conflict with other applicable rules;

(iii)  to the extent practicable and appropriate, is narrowly drawn to achieve its
stated purpose; and

(iv)  tothe extent practicable and appropriate, contains a statement of basis and

purpose that provides a clear explanation of the rule and the requirements
imposed by the rule.

/s STEVEN GOULDEN Date: February 19, 2020
Acting Corporation Counsel
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