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Section 1106-2. ini i i
New Yotk neoe c(l)eg:f the Administrative Code of the City of

“The board shall render advisory opinions to officers and
employees, with respect to section 1106-1.0 of the administra-
tive code of the city of New York. Such advisory opinions
shall be rendered pursuant to written request by the officer
or.efr.nployee concerned. The board shall publish its advisory
opinions with such deletions as may be necessary to prevent
disclosure of the identity of the officer or employee involved.”
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THE ADMINISTRATIVE CODE OF THE CITY OF
NEW YORK, IN RELATION TO THE CODE OF ETHICS

Section 1106-1.0 CODE OF ETHICS.

a. Conflicts of interest—No councilman or other
officer or employee, whether paid or unpaid, shall engage
in any business or transaction or shall have a financial or
other private interest, direct or indirect, which is in con-
flict with the proper discharge of his official duties.

b. Representing private interests before city agen-
cies—No councilman or other officer or employee whose
salary is paid in whole or in part from the city treasury
shall appear in behalf of private interests before any
agency, including the New York city transit authority,
the New York city housing authority and the Triborough
bridge and tunnel authority. Councilmen, however, may
appear without compensation in behalf of constituents, or
in the performance of public or civic obligations. This
section shall not prohibit appearances upon matters only
incidentally requiring official action which do not develop
into a substantial part of the employment, provided, that
the retainer is not for the purpose of appearing before
the agency, and provided further, that the compensation,
in whole or in part, is not contingent or dependent upon
the action of such agency. No person serving the city
without compensation shall appear, either directly or
indirectly, on behalf of private interests in matters in-
volving the agency which he serves or before any agency
of the city affecting matters involving the agency in which
he serves.

¢. Representing private interests before courts—
No councilman or other officer or employee whose salary
is paid in whole or in part from the city treasury shall
represent private interests in any action or proceeding
against the interests of the city, in any litigation to which
the city, the New York city transit authority, the New
York city housing authority or the Triborough bridge
and tunnel authority is a party, or in any action or pro-



ceeding in the New York City Criminal Court involving
any charges of misdemeanor or violation of the type in-
cluded within the jurisdiction of the municipal term as
defined by law on the thirty-first day of August, Nineteen
Hundred Sixty-two in which the City or any agency or
any officer or employee thereof in the course of his official
duties is a complainant.

d. Disclosure by councilman of interest in legisla-
tion—A councilman who has a direct or indirect financial
or other private interest in any proposed legislation shall
publicly disclose, on the official records of the council,
the nature and extent of such interest.

e. Disclosure by officer or employee of interest in
legislation—An officer or employee who whether paid or
unpaid has a direct or indirect financial or other private
interest in any legislation, and who participates in dis-
cussion before or gives official opinion to the council, the
board of estimate or the mayor, shall publicly disclose on
the official record the nature and extent of such interest.

f. Gifts and favors—No councilman or other officer
or employee, whether paid or unpaid, shall accept any
valuable gift, whether in the form of service, loan, thing
or promise, or any other form from any person, firm or
corporation which to his knowledge, is interested directly
or indirectly, in any manner whatsoever, in business deal-
ings with the city.

g. Disclosure of confidential information—No coun-
cilman or other officer or employee, whether paid or
unpaid, shall disclose confidential information concerning
the property, government or affairs of the city. Nor shall
he use such information to advance the financial or other
private interest of himself or others.

h. Investments in conflict with official duties—No
councilman or other officer or employee, whether paid or
unpaid, shall invest, or hold any investment directly or
indirectly in any financial, business, commercial or other

other officer or employee, whether paid or unpaid, shall
engage in or accept private employment or render serv-
jces for private interests when such e}ﬂployment or
service is incompatible with the proper discharge of his

official duties.

j. Future employment—No councilman or other pﬁi-
cer or employee whether paid or unpaid, shall solicit,
negotiate for, or promise to, accept employmen’.c, by any
person, firm or corporation with which he or his ggency
is engaged on behalf of the city in the trans?.ctlon .of
business or which is or may be affected by his official
action.

§2. Any violation of any of the provisions of this section

shall constitute cause for fine, suspension oY removal from
office or employment.

i ini ive Code; ral Law
Note: N v Section 898.1-0 of the Administrative Cot}c, Local |
N(;\.h?TBfz (fQOBIQH)Iil—lgassed without opposition+by vote of the City Council on
August 4, 1959. Approved by the Board of Estimate on August 20, 1959.
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Approved by the Mayor on September 3, 1959.

private transaction, which creates a conflict with his
official duties.

i. Incompatible employment—No councilman or



THE ADMINISTRATIVE CODE OF THE
CITY OF
NEW YORK, IN RELATION TO THE BOARD OF ETHICS

§ 1106-2.0 Board of ethics.—g.

city of
shall be rendered pursuant to written request by the officer

———
Note: Formerly Section B1-7.0 of the

No. 74 (1959)—Passeq v ysiti
August 4, 1959. Approvg(}thout o

Approved by the Mayor on

Acllministrative Code; Local Law
n by vote of the City Council

by the Board of Estimate ust : 50,
September 3, 1959, on August 20, 1959.

1

et 2 e oy e o

THE ADMINISTRATIVE CODE OF THE CITY OF
NEW YORK, IN RELATION TO APPEARANCES BEFORE
CITY AGENCIES OF FORMER OFFICERS
OR EMPLOYEES

§ 1106-3.0 Appearances before city agencies of former
officers or employees. No person who has served as officer or
employee of the city shall within a period of two years
after termination of such service or employment appear before
any agency of the city or receive compensation for any serv-
ices rendered on behalf of any person, firm, corporation or
association in relation to any case, proceeding or application
with respect to which such person was directly concerned,
or in which he personally participated during the period of
his service or employment, or which was under his active
consideration or with respect to which knowledge or informa-
tion was made available to him during the period of said
service or employment. Any violation of this section shall be

a2 misdemeanor.

————————————

Note: Formerly Section 897-1.0 of the Administrative Code; Local Law

0. 75 (1959)—Passed without opposition by vote of the City Council on
August 4, 1959, Approved by the Board of Estimate on August 20, 1959.
Approved by the Mayor on September 3, 1959.
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tions 20 and 101 of the Crj

THE CHARTER OF THE CITY OF NEW YORK

IN RELATION TOQ CONFLICTS OF INTEREST

Section 1106. Conflicts of Interests Prohibited,

(1) No councilman or other
person whose salary is
the city treasury

officer, employee or
payable in whole or in part from

a. shall be or become interested directly or in-
directly in any manner whatsoever except by operation
of law in any business dealings with the city;

b. shall act as attorney,
ployee for any person, firm or
directly or indirectly in any
business dealings with the city;

agent, broker or em-
corporation interested
manner whatsoever in

¢. shall accept any valuable gift, whether in the
form of service, loan, thing or promise, or any other
form from any person, firm or corporation which to
his knowledge, is interested directly or indirectly, in

any manner whatsoever in husiness dealings with the
city;

d. shall represent private interest before any
agency;

e. shall appear as attorney or counse] or give
opinion evidence against the interests of the city in
any litigation to which the city, or an agency is a party,
or in any action or proceeding in the municipal term
of the magistrates’ courts* of the city of New York in
which the city or an agency

of the city or ap agency acting in the course of his
official duties ig g complainant,

(2) As used in this section, the words

“business
dealings with the city” shall mean

4. any contract, work or business or the perform-
ance of or litigation arising out of or involving any such

The magistrates courts are now part of the New York City
Courts (See Administrative Code, Section 1106-1.0 ¢. and Sec-
minal Courts Act.)
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A b sty v e o s e e v

[

contract, work or business or thg sale or ac'?]mmttilgg
of any property, the expense, price 01.‘ considersa on
for which is payable to or from the cxty'treasury
by any assessment levied pursuant to law;

b. or the purchase, lease, rental' or letting of;ec;ll'
grant of license or permit in relation to, a.n)'rty .
or other property belonging to or taken by the cxor, o
which shall be sold for taxes or af.ssessmentst,) r oy
virtue of legal process or any provision of law by
the suit of the city.

i tion shall not be construed

(32)1. Til‘;s ;ﬁghibit a councilm.an or other officer or
employee from being affiliated with, employe(}il by oclii rrt;x:;
resenting a person, firm or corporaf.;lon wi o:sath o
and indirect interest in business dealings w1'gh e ci Y
forms an insubstantial part of it_s tota_\l business, prh—
vided that he has no direct or indirect interest in :sucﬁ !
business dealings and receives no part of the bene
thereof and takes mo active part in connection there-
with;

b. to prohibit a councilman or other officer 11_'
employee from appearing before any agency upon I}I:aéh
ters only incidentally requiring official action, Wll
do not develop into a substantial part of .the emp :ﬁr-
ment provided that he has not been retained for.‘i s
purpose of appearing before the agency, z?.nd provi et
further that the compensation in whole or in part is no‘
contingent or dependent upon action by such agency;

¢. to prohibit a councilman from appearing with-
out compensation before any city department or agency
in behalf of constituents or in the performance of pub-
lic, official or civie obligations;

d. to prohibit a councilman or other officer or
émployee from accepting or receiving any bc.aneﬁt or
facility which is provided for or n.lade avallaple to
citizens or residents or classes of citizens or res'xdents
under housing or other general welfare legislation or
in the exercise of the police power;

e. to prohibit any councilman or 9ther ofﬁcer. or
employee from holding stock or investing or holding

7




;uy. investment, in any corporation or any financia] |
A ’
usiness, commercial or other private transaction, pro-

(4) As used in this section
' , the term “agency” shall
mean a city, county, borough or other office, position

department, division, bureau, board or commission or |

ot}.ler. agency of government, the expenses of which are

term “agency” shall also in

‘ . clude the New York cit
E;ansxti authon‘ty, New York city housing authority :ln(}i’
the triboro bridge and tunnel authority, but ghal not

(5) Any violation of an i
. . y of the provisiong of thi
section shall, at the option of the comptroller, render E(})lxl'f

feit and void the contr.
act w .
action affected, ¢t work, business, sale or trans.

(6) Any violation of an

' : y of the provisions o i
section sha]] constitute cause for fine suspeisicfntms
removal from office or employment, ’ >

Note: Became a law April 20, 1959, with the

Passed, on cjty
DL Aty me .
Constitution, by & iiaogihipursuant to article IX, section 11 of the

amended by the N e TdS.VOte- Chapter 532 Laws of 1
effective January 1,‘?96; ork City Charter adopted November '?,59196%8

INTRODUCTION TO THE
REPORT OF COMMITTEE ON ETHICS AND STANDARDS

The New York City Council duly appointed this Com-
mittee to “study sections of the Charter involving the duties
and obligations of Councilmen, city officials and city employees
and to recommend any amendments, corrections or new legis-
lation required.”

After an exhaustive study, this Committee recommended

the following:
1. The revision and clarification of Section 886

of the City Charter.
2. The adoption by Local Law of a Code of Ethies

-

as part of the Administrative Code.
3. The creation by Local Law of a Board of Ethics

>

for officers and employees.
4. The adoption of a Local Law prohibiting former

officials from appearing before city agencies on behalf

of private interests for a period of two years on matters

in which they participated while in public office.
* * %* *

Ethics in government is a matter of serious concern not
only to our City but throughout the entire fabric of govern-
ment—municipal, state and federal. Government has grown
enormously in size and complexity and problems of conflicts
of interest and ethics cannot always be easily resolved in the
present day structure of modern society.

This Committee is deeply concerned with its responsi-
bilities to the people of the City of New York and to its more
than 200,000 officers and employees, the vast majority of
whom serve with integrity, loyalty and with devotion to the
public welfare.

The proposed revision and clarification of Section 886
of the Charter, which retains and utilizes those principles
which have weathered the test of time and experience, and
the proposed Code of Ethics, are intended to complement each
other and together they are intended to furnish a compre-
hensive standard of conduct for government service.




Because the Legislature of the State of New York has
the sole right to revise Section 886 of the Charter, the Com-
mittee recommends that such revision be submitted 7oy its
consideration as soon as possible. A resolution is being intro-

ing prompt action by the Legislature, so that the Code

of Ethics and Section 886, as revised, shall become effective
at the same time.

This Committee has endeavored to accomplish its objec-
tive in a fair, practicable and reasonable manner, knowing
that there is no simple and sure way of handling the problem.

Our recommendations represent an effort to employ a

new approach designed to curb the natural inclination to
self-interest,.

The Committee recommends that immediate public hear-
ings be held on itg broposals, so that all those interested or

DaTED: February 3, 1959

Committee on Ethics and Standards
Council of The City of New York

MoRRis J. STEIN, Chairman
JOSEPH T. SHARKEY
Majority Leader
DAviD Ross

STANLEY M. Isaacs
Minority Leader

Louis OxIN

ERric J. TREULICH

—_—
S. STANLEY KREUTZER, Co
BENJAMIN HELLER, Agsoe
HERBERT I. BAYEVSKY, Co

unsel to the Committee
iate Counsel
unsel to Majority Leader

* Public Hearings were held and th,

e legislation recom-
mended was passed and is now the lgw.
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*SPECIAL NOTE:

The following Report of the Special Committec (;n ?Z};z;:
and Sz.’dndards was submitted on Feblruary 3,16175;; t.iom fo}-
] . r he nd final recomn ,
f were thereafter held an . s Jor
Zeg%%sm action were submitted to the State Legislature an
the City Council.

On April 20, 1959, the old section 886 ‘of the ng Cheazt;z)‘
was revised and amended and a new section 886 ’,ez:a.zzz o
after enactment by the legislature and approval by >
Governor.

On September 2, 1959, Local qus No’s .73, (71’4 aozdmz
became law after enactment by the City Council a;?} ag:?g‘ o
by the Board of Estimate and the Mayor of the City
New York.

These “conflicts of interest” laws, were bas;zld (;n the
report of the Special Committee. The full report follows:

REPORT OF THE SPECIAL COMMITTEE ON
ETHICS AND STANDARDS

Pursuant to Resolution No. 816, adopted by the CO};EZJ;
on December 18, 1956, a Special Cqmmlt‘gee was da;zposz ted
to study the sections of the Charter involving t'he u leloyees
obligations of Councilmen, City officers ‘and _Clty elzl% A
in matters in which they may be ﬁnanc'lally m';eres e .Stein
following members composed the Committee: N essr;{.' orit\;
Chairman; Sharkey (Majority Leader); Isaacs (Min 3
Leader) ; Merli and Ross.

Thereafter, pursuant to Resolutif)n No. 8486, the iEjounm(l3 12:
February 5, 1957, appointed an Advisory Boarfi O‘f our rg >
bers to advise the Special Committee concerning the dsu je
matter involved. The following were appointed to thg A ‘flsiz
Board: Hon. Charles C. Lockwood*, former Justice oh i
Supreme Court of the State of New York; Hc.m'. :]osepf the;
Callahan, former member of the Appe}late Division o .
Supreme Court of the State of New York; Cloyd kngéi::
Esq., former President of the New York State Bar sC fa-
tion and Edwin L. Weis], Esq., member of the Character Co
mittee of the Appellate Division.

————— e
* Deceased, September 21, 1958.
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On February 11, 1957, the Council, by Resolution No,
847, adopted an Interim Code of Ethics for the members of
the City Council based on the New York State Code of Ethics,
Section 74 of the Public Officers Law. In adopting this Interim
Code of Ethics, the Council, recognizing the complexities and
fine distinctions which permeate conflicts of interest, ex-
pressed the desire for a permanent Code of Ethics setting
forth the general standards of conduct reasonably to be ex-
pected of municipal officers and employees. From its very

inception, the Committee was concerned with two inter-related
problems—clarification of the Charter provisions dealing with |

conflicts of interest and further implementation with a Code
of Ethics governing all officers and employees of the City.

On March 21, 1957, the Council, by Resolution No. 1016,

designated S. Stanley Kreutzer as Counsel to the aforesaid

Special Committee on Ethics and Standards.

Pursuant to Resolution No. 1 adopted by the present

Council on January 21, 1958, the Special Committee was
reappointed and the following were named members thereof:
Messrs. Stein, Chairman ; Sharkey (Majority Leader) ; Isaacs
(Minority Leader) ; Ross, Okin and Treulich.

The Advisory Board was reappointed on March 4, 1958,
pursuant to Resolution No. 229 and on the same day Mr.
Kreutzer wag reappointed as Counsel to the Special Com-
mittee, pursuant to Resolution No. 230.

THE WORK OF THE SPECIAL COMMITTEE

Preliminary investigations have made available a very
substantial amount of information bearing on the subject
of ethics in government. The information was obtained from
the writings of experts, textbooks and law review articles,
court decisions, statutes of many states and municipalities,
opinionsg of Corporation Counsels, statutes of the Federal
Government, regulations adopted by Federal agencies, many

studies of Federal, State and Municipal Legislative Com-
mittees and numerous other sources.

The reports of the United States Senate Sub-Committee
of the Committee on Labor and Public Welfare, headed by
Senator Paul Douglas, of the New York State Committee on
Ethical Standards in Government, of which the late Justice
Charles C. Lockwood was Chairman, of the New Jersey Legis-

12

issi i d, in addition,

lative Commission on Conflicts of Interests and, B
¢ tudy of this general problem in Gr.ea' '
i:m(;)}zigill%;; t;e B};'itish Legislative Services Q(?mmts31on, W;l;:
of particular value to the Committee. Iq addition, coriline:n o
tions were sent to officials of 96 United St{a.tes 'ctlies ’with
Governors of 45 states, the Mayors of ZQ forelgn ci 01’- o
a view of obtaining information regarding existing o r? o
posed codes of ethics. Extensive correspondence was exc‘Cme fts
with many of these officials. Many s(;;af)\:lte:ileeréiiject 01:
decisions and regulations were receive ubject of
i rinciples affecting public servant's whic

:fll:acgir bien agopted, and these form the })as1s for thedsétsucisg
of the proposed code. We have also studied many co

professional ethics.

The Committee has had numerous meetings during the
course of which every aspect of the problem has beig f:ar:-
fully explored. We are grateful to the ¥nembers of the vY;}iou};
Board who have given of their services and advice, witho
compensation.

DEVELOPMENT OF THE NEW YORK RULE
PROHIBITING CONFLICTS OF INTEREST

During recent years, nation-wide attention has l?ieecr;
focused on conflicts of interests and standards of };:_on }‘;las
affecting governmental officers and employees. T 1&7(,i s
resulted in a greater public awareness of thfe neet o
reappraisal of the subject geared to the requirements
modern society.

In speaking of conflicts of interests, we refer tof r‘(c)}lxﬁ
principle which forbids public officers or err?plciye'esterests
placing themselves in a position vs{here their ‘prlhvalx e 11:i rests
may conflict with their official dutles: The principle 1: ect °d
from the equitable rule which requires ﬁduc;larles ota Lo
good faith for the benefit of those whose affairs are entru
to their care.

At common law, a contract between a munici.pahty1 aIr;d
one of its officers was against public policy and illega .hi c}i
illegality was not dependent upon statutory enactments w ieh
have been held to be merely declaratory of fche common
rule.

13




As early as 1830, members of the Board of Aldermen
and Board of Assistants of The City of New York were
prohibited by statute from having any direct or indirect
interest in any contract, the expense or consideration of
which were to be paid under an ordinance of the Common
Council (Laws of 1830, Chapter 122, Section 11). In 1849, the
prohibition was extended to “Head of Department, Chief of
Bureau, the Deputy thereof, or Clerk therein, or other officers
of the Corporation” and Wwas made to embrace any direct op
indirect interest ‘“in any contract work or business, or the
sale of any article, the expense, price or consideration of
which is paid from the City Treasury, or by any assessment
levied by any act or ordinance of the Common Council, nor
in the purchase of any real estate, or other property belonging
to the corporation, or which shall be sold for taxes or assess-
ments” (Laws of 1849, Chapter 187, Section 19). Without
substantial change, this statute was reenacted in 1873 (Laws
of 1873, Chapter 355, Section 101), in 1882 (Laws of 1882,
Chapter 410, Section 59) and in 1897 (Laws of 1897, Chapter

378). The 1897 Statute was amended in 1901 to read as
follows:

“Officers; not to be interested in contracts,

Section 1533. No member of the board of aldermen,
head of department, chief of bureau, deputy thereof or
clerk therein, or other officer of the corporation, shall

be or become interested directly or indirectly, as con-

tracting party, partner, stockholder or otherwise, in or

in the performance of any contract, work or business, or

the sale of any article, the expense, price or consideration
of which ig payable from the city treasury, or by any
assessment levied by any act or ordinance of the board
of aldermen; or in the purchase or lease of any real
estate or other property belonging to or taken by the
corporation, or which shall be sold for taxes or assess-
ments, or by virtue of legal process at the suit of the said

knowingly acquire an interest as above described in any
contract or work or any department or
officer thereof, unless the same shall be devolved upon
him by law, he shall, on convietion thereof, forfeit his
office, and be bunished for a misdemeanor. All such con.

14

i . is or becomes interested
acts in which any such person is .
iLzlslfbxbsove deseribed shall at the option t(;lf' the ccgg;pt;;&ee ;
be forfei id. No person in this se
be forfeited and void - ' O
i : i e any portion of his
shall give, or promise to give _ Sompen
i luable thing, to any :
sation, or any money or va ' o any e
consideration
ity, or to any other person in : i
g;iiflg}been or being nominated_, appomted,lelectl;egd(:; ix;lle
red flicer, agent, clerk or employe I
e o aiting hi ffi nd being forever dis-
alty of forfeiting his office .a g
plir;liﬁ)e’d from being elected, appomted,.or' empkl)oyeg ;:15 }Eed
gervice of the city, and shall, on conviction, be p
for a misdemeanor.”

ined

Section 1533 of the Greater New Y(?rk Chz;.:;‘ltexi\I i:,n%rk
substantially unchanged until ﬁthet.adoljtlr(l):a;);f’ : e1938. This
i ‘ter which became effective Ja , : '
gllg (\tha?: ;art of the basis for the enactment of Section 886

RELATED STATUTES

Section 886 of the present Charter is only part %f :r:l::;
body of statutory law governing t}_le conduct qf 0 ast s and
employees whose salaries are paid in whole or in p
the City Treasury.

Under Section 3 of the Genera} City L‘a‘m'f, City oﬂi:;anrsi Iz)a;;e
not to be interested, directly or ind.xrectly, elthertasl é)ase con-,
surety or in any other manner, in any co_ntrgc , art{; con-
cession or other agreement in which the city is a p .

Section 518 of the Public Authorities Law n(lj?kelj I:m%
misdemeanor for any member of. the Bgagi,p :gitenzzn}; o
rchi Engineer o ‘
ployee, Architect, Surveyor, ‘ nlens 2
i i be in any way or man ;
pointed by the Authority to o e es
i indi i ng materials, supp
ested, directly or indirectly, in f}xrnls in plies
or labor for the erection of a project, or in any contract whic
such Authority is empowered to make.
Section 412 of the County Law provides that no officer

or employee shall be interested, directly or ind?rﬁc gxy' (:lcl)lur??;
claim, account, or demand against or contract with the )

Section 1617 of the Education Law prohibitiha zglﬁgg}
trustee from being interested in contracts with the
district,

15




Section 1868 of the Penal Law prohibits a public or school ~'

officer from making any sales, leases or contracts with respect

a private interest in such transaction.

Section 18 of the Banking Law provides penalties and

restrictions on officers and employees of the Banking Depart-
ment.

Thus, by a variety of statutes, in most cases declaratory
of the common law rule, there is revealed a clearly expressed
public policy against government officers and employees utiliz-
ing their positions in furtherance of their private interests.

+

Closely related to conflicts of interests is the concept !

that a public servant shall faithfully discharge the duties of
his office exclusively in the interests of the publie. This con-
cept is expressed in constitutional and statutory provisions
which include New York State Constitution, Article 13, Sec-

tion 2 (declaring to be a felony the receipt of a bribe to .
perform or omit to perform or influence performance of an

official act), and Section 5, providing that “public officers

who ask, demand, accept or receive free passes, free trans-

portation, franking privileges, or diserimination in passenger,
telephone or telegraph rates are guilty of a misdemeanor”;
Civil Service Law, Section 27 (declaring “bribery or attempted
bribery, the corrupt use, or threatened use, of influence
gained by public office” in appointments or promotions) ;
Penal Law, Section 1823 (prohibiting an officer from
asking, receiving or agreeing to receive any bribe upon
agreement or understanding that his official action shall be
influenced thereby), and Section 1826 of the Penal Law
(prohibiting a public officer from asking or receiving or agree-
ing to receive any gratuity, reward, money, property or thing
of value, except such as may be authorized by law, for doing
or omitting to do any official act) ; Sections 13 to 16 of the
Banking Law, the Insurance Law and others, in addition to
numerous provisions affecting Federal agencies.

The most recent enactments on the subject are Sections
73 and 74 of the Public Officers Law, which became effective
January 1, 1955. Section 75 prohibits by statute and provides
criminal penalties for certain enumerated conflicts of interest.
Section 74 is a Code of Ethics designed for the guidance of
State officers and employees with respect to conflicts in those

16
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. . . IMmpose
areas where it was deemed uUnwise or unjust to mMmp

1 criminal ganctions.
to public property within their authorization where they have -

Section 73 prohibits officers and employe?es from {ecgl\%?rge
compensation for services to be rende}‘ed in ma?texs te re
any State agency where the compensation 18 cont?}%in t\}x}gm

i i h agency. 1t proni its ,
the official action taken by suc fhem,
: -1ati ‘hich they are members, 0F P
firms or associations of whic :
2;ti0115 in which 10 per cent or more of the stockselrsv;ocvg;etcé
or
- controlled by them, : -
(t);xe gtate having a value in excess of $25,'unless pu1sua1?'1c;.:;<()e
an award or contract let after public notice al}d comxife 1 i
bidding. It prohibits the receipt of compgxsatéon k.)yatz)olrrlne(:)?
' 7ithi .o vears after termun
officers oY employees W ithin two year o o
i t for services rendered on
their service or employment 1 render o
g sociation in relation
f any person, firm, corpoxatloq or as _ ' .
(z)my rilal‘ster with respect to which such pfel_son was d.lrectt}}‘}é
concerned and in which he personally partlcmat.ed dxtlrlrégd e
period of his service oY employment. The rlil)le 11 fe>; ey?a*eional
it y ember t
officers of a political party such as a m _
committee, an officer or member of a State comnnttge, 1011:83
County chairman of any political party. They are Aftc ane
ineligible to serve as a judge of any 'court of .rec~9rd, ol C?;ne%r
General, District Attorney o Assistant DlStllth stazé
The section does not proscribe appearances be or;ai v
agencies, or business transactions with the State ‘by rni)sers
associations of which the officers or employees are mengh re:
provided that they do not share in tk‘xe proﬁfcs resulting eder
from. A violation of this section 18 & misdemeanor un
Section 1878 of the Penal Law.

As noted above, the Code of Ethics is embodied in
Section T4.

It is against the packground of all of th_ese la\gs, fdet;:,
sional, constitutional and statutory, that Section 886 0
New York City Charter must be read.

should first be directed to the
promulgation of a proposed code of ethigs,‘and tgenmtec; dek
consideration of recommendations for clarifying an 5 ;\ nd-
ing parts of Section 886 of the Charter, s0 that he teher
and the Charter section may effectively implement each 0 .

It was felt that attention
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ETHICS IN GOVERNMENT

\b] ‘ 1ti ‘ in varying
capacities. Thig privilege is an honoy coupled with a respon-

sibility—upon which the very integri
. ' grity of our government
depends. That is why it ig overwhelmingly important that the

honorable reputation of oyur public servants pe maintained, !

We must I'IOt risk even a doubt among our citizens concerning
the 111tegr1ty of our governmental processes and the fidelity of
our public servants to these principles,

Section 886 of the New York City
employee from

Charter is desighed
being interested in

Div. 519, 522). By

Section 890, all. employees of the City are trustees of the City.

on trustees.” Section 901 provides in art
that
Or employee of the City who b at any officer

his (?ﬁ’icial action, shall be guilty of g
convicted shall forfeit his office or employment.”

Broad 3s these Charter Provisions are, they presently do]

not furm'sh' a comprehensive definition of standards of conduct
for the guidance of City officers and
in those areags

government, honest doubts may arise.

The public hag the right to expect integrity and morality

in government Service. As John Calhoun saj
years ago: aid more than 100

considering offices ag public trusts bestowed for the good

of the country and not for the b g
or party.” e benefit of an individual

More than 89 years ago, the Court of Appeals, in apply-

ing to a public officey the rule “That no man can faithfully

serve two masters,” stated:

18

possible conflict of!

! “shall accept or receive any|
gratuity from any person whose interest may be affected by

misdemeanor and if’
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“While efforts have been made to evade the rule, its
justice has never been questioned; it is a rule of necessity,
which the test of experience has rendered inflexible.”
(Smith vs. City of Albany, 61, N. Y. 444, 446).

The statement is as true today as it was when written,
although modern government has since attained a magnitude
and complexity of awesome proportions. Time and history
have emphatically approved this rule of conduct.

We are satisfied that compliance with and the adoption of
a fair and workable code of ethics for the more than 200,000
officers and employees of the City will do much to strengthen
the faith and confidence of the public in their municipal
government.

In assuming the responsibility for devising such a code,
we have weighed in careful balance the right of the public to
-expect morality and integrity in government service as well
as the right of those in government service to be apprised
with a reasonable degree of certainty of the standards of
ethies to which they must adhere in their official conduct.

We have drawn freely from the many studies made on
the subject. One of the most exhaustive studies in recent
years was that of the subcommittee of the Committee on Labor
and Public Welfare of the United States Senate under the
chairmanship of Senator Douglas of Illinois. In 1951, the
subcommittee heard many prominent witnesses from public
and private life. No one suggests that a code of ethics will, in
and of itself, furnish an easy solution for the problems that
may arise. These prominent witnesses before the Douglas
Committee felt generally that such a code would be helpful
for the following reasons:

1. It would serve as a useful reminder to officials
of what is expected of them;

2. It would furnish a guide in uncharted areas
where applications of ethical principles may be in doubt;

3. It would generate public interest in proper
standards of official conduct and may thereby encourage
a greater measure of respect for public office;

4. Tt would focus attention on those of our govern-

19




........ uu wuwa corrupt officials in order to gain unwar.
ranted favors or privileges, and in this way help to dispel;
the notion of a double standard—one for the corrupted;
and another for the corruptor. Mr. Harold Ickes, one of
the witnessess appearing before the Douglas Committee,
in his characteristically salty style, said that he had’
never known an official to bribe himself.

Among the basic facts which emerged at the hearing]

before the Douglas Committee were:

1. Most public servants are faithful and devoted.
Vigorous enforcement of defined standards of conduct:
will insure that the infractions of the few will not bring;
dishonor on an entire body of public service. It is a8
important to recognize and reward the desirable asg it is
to identify and punish the undesirable.

2. Time and experience prove that the standards |
of political morality have been raised, not lowered.

3. The moral standards of the community, condition |
in a large measure the moral standards of public officials.;
Conversely, because the two are so closely interrelated, :
the conduct of public officials has a powerful influence
on the general public towards higher or lower standards.

4. The ethical standards of public officials are prob-7

ably higher than those prevailing in business and other !
walks of life.

1 purpose. It

1 s to constitute a mere expression of p1ous hope

5. As government becomes more complex, the need

for higher standards of integrity and competence becomes |
more compelling.

In formulating a code for all City officials and employees,
we have sought to relate basic moral principles to the prac-
tical business of serving a modern municipal government. In
doing so, we profess no moral superiority or special skill,
On the contrary, we approach the task with deep humility.
We recognize that we are treading on new and difficult fields

in which morals, personal honor, conscience and law_are
intertwined.

We agree with the statement in the Douglas Report
that “The Code should not be over-righteous.” We have sought

i ’ 1 to reasonable men
i standard which W ould_ appea
J;Osi)sfolg}efixild practicable and readily understandable. A code

. . s
vhich is unnecessarily rigid and restrictive will defeat 1
v

would discourage qualified persons from entering

i izi ffect upon incum-

nd will have a demorghzmg e
govemment 2;‘ ve it should be specific and not be s0 general
pents. We belie D o
he unwary. Within reasonable limits, it

i trap for t ‘
1sthc:[zfldaclelalrlljzyf gpecify the area of unethical conduct—so0 that

. I
violators will be punished and the good and dedicated public
servant will not be deceived.

. . . or
Qur concern is with those conflicts which influence

may influence official action and thereby degrade public

service.

NOTES CONCERNING THE PROPOSED CODE Oz‘ ETHICS
isi i 0R8.1-0, reads:

‘vision a of proposed Section 8 ,
Subd‘}‘\l\llscjiouncilman or other officer or em?loyee, wllethesx:
paid or unpaid, shall engage in any busm'evsgt or t:;t
action or shall have a financial or otl}er p1'ma e;l in e 91:
direct or indirect, which is in conflict with the prop

discharge of his official duties.”

This subdivision is broad and should receive bae se;xis\il;};
interpretation which recognizes that-there mal_yl rpwhich
interests which are too remote and msubstz.mt.la , O .
for other reasons pose no threat to the public interest.

Thus, the interests of officers and employees, 1 coxr;rr;;x;
with thos’e of other residents, may be ai'fectefl l?y \ghaover_
City does. Such interests are not necessarily within the ‘;:Ch -
age of this rule, depending upon w_he‘ch‘er they are §
to influence the proper discharge of ‘official duties.

It is not possible to anticipate .evgry conceivable ?rogfég
that may arise. Doubts, oY uncertainties, should be pres oted
to the Board of Ethics, which is being proposed to interp
the rules and their application to specific cases.

Sudivision b provides as follows:

“No councilman or other officer or empl'oyee Whoie
salary is paid in whole or in part frpm the city treasu 3;
shall appear in behalf of private interests before an)

21
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agency, including the New York City Transit Authority,1
the New York City Housing Authority and the Triborough
Bridge and Tunnel Authority. Councilmen, however, may
appear without compensation in behalf of constituents,
or in the performance of public or civic obligations. This
section shall not prohibit appearances upon matters only
incidentally requiring official action which do not develop
into a substantial part of the employment, provided the
interests of the city remain incidental, and provided,
further, that the retainer is not for the purpose of appear-
ing before the agency, and provided further, that the
compensation, in whole or in part, is not contingent or 1
dependent upon the action of such agency. No person
serving the city without compensation shall appear, either
directly or indirectly, on behalf of private interests in:
matters involving the agency which he serves or before
any agency of the city affecting matters involving the
agency, in which he Serves, or in any representative
capacity against the interests of the city.”

This subdivision is directed only to those officials who
are permitted to engage in their business or profession under
the Charter, and is not intended to change the law or the .
practices with respect thereto. ;

Councilmen, in line with legislative tradition, often are :
required to appear without compensation before City agencies }
on behalf of constituents in compliance with civie or official :
obligations. Such appearances, as Councilmen, and not in
furtherance of their private interests, do not offend this rule.

Apart from the exceptions noted, the prohibition applies
to all and embraces every form or representation. Appearances
other than
the public interest and would make it difficult,
sible, to avoid
by virtue of influence or position.

Subdivision ¢ provides as follows:

“A councilman who has a direct or indirect financial
or private interest in any proposed legislation shalj pub-
licly disclose, on the official records of the council, the
nature and extent of such interest.”

22

those indicated herein, would be in conflict with
if not impos- :
the suspicion that undue advantages are sought |

1 harter, the Council is desig-
der Section 21 of the € » the '
natecllJ 23 the local legislative hody of ]t}%edci)ty.] A (f]:g;cgzrg?nné

. . . . v law,
i ther legislators, is not disquali ed | :
glrieligig]ative matters which affects his interest in common

with many others of a class.

Where a Councilman has a special interest, in propotserd
legislation, propriety dictates a publilchdisclosurzeof Sll;c}; r:gb‘;e;

" di healthy purpose.

. Such disclosure serves a : €

gz‘gcials to appraise their conduct with ds};irpeniclli (:ntsolo;lu.dglz

. pu

bles members of the Council an e i

?}Ilseopzrllmaclling matter with full knowledge of the pertinent facts.

There may be cases, where 'Fhe natu.re' 9f 'such utltirfes:
may impel the Councilman on his own 1n1t1at1tYe, ovx:ith 2
sense of high responsibility, to refrain 'fzrorn ac 1ntg
spect thereto, even though nc legal prohibition exists.

Subdivision e provides as follows: _ o
“An officer or employee who has a du‘ec?; or 'mdlrec(’ic
financial or other private interest in any ]egls.;latlon‘,ﬁa?1
who participates in discussion befox:e or gives o c(l):;
opinion to the council, the board gf estimate or the may n(i
shall publicly disclose on the official record the nature a

extent of such interest.”

This subdivision imposes a duty on oﬁicer§ and emp]oyegs
of the City who have direct or indirect financial or other pl}'ll-
vate interests to disclose such interests and thus keep t.e
Council, the Board of Estimate, the Mayor and the public
fully informed.

The paramount obligation of a publie servgnt is ‘to avoicd
basis for the suspicion that any special or private interests
may affect his official action. A publiq officer or employ.ei
should be guided by the highest public mteres.t in all officia
acts, in order that his decisions, views or opinions sh.all .be
free from any influence that would interfe‘re with the .obJect'lv—
ity, impartiality and integrity so basic in the consideration
of municipal legislation.

While the Committee has earnestly tried to deal with those
situations in major areas of governmental concern, we recog-
mize that it is not possible to anticipate every conceivable
situation.
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Luese supplementary notes have been prepared by th' FORMER OFFICERS AND EMPLOYEES

Committee, concernin ivisi

, g those subdivisions whic i

call for specific explanation. As to the others ;cie:evevr:: i Since 1872 there has Dech ¥ Federa! g fo Frvo. years

deemed necessary. ’ ¢ noﬁ former government officials from practicing for two years

i ‘ ' ' pefore the agency which they served on matters whlch they

erationlift%clgev;g' gf this Committee that a study or considq handled. The gtate Legislature, when it enacted Section 73
jons of this report referring to the historyd of the Public Officers Law, Subdivision 4, dealt with this same

background, governmental experience and studies in othe subject.

forums, will furnish additi i

, L1 onal light on the subject matten

embraced within the proposed code of ethics. It is the opinion of this Committee that a former officer
{ or employee of the City should not be permitted for a period

._ of two years after leaving the City service to directly or
{ indirectly represent private interests against the City in any

BOARD OF ETHICS
The Committee recommends the establishment of a Boar4 matter for which he was responsible or in respect of which

Oi lafhicst tf) render advisory opinions to officers and employeed he participated while in City service. It is an extension of
of the City based upon a given set of facts. {4 the rule that government service is mot to be utilized for
Impartial and objecti o § private advantage. This is fundamental to the spirit of fair-
of Ethics, composed og"eg\;tvsiaggliﬁmn%t'rendereq by a Boar.d ness and integrity which a public official should manifest
value. In effect, such decision g]gl izens, will have public} towards his municipality, and neither the public officer nor
rendered by the’ committees Os “;(;19 be COmpar:able to those} those he represents shall take undue advantage of informa-
tions. In this way, officers a n(Iil gm;fsyzispr‘fesmf)r}’flt assscia- tion, knowledge and facts gained by one to whom the muni-
. . Yy M : who wish to obtaind cipali ; .
g‘gipartlal and objective advice will be able to do so. No public cipality entrusts 2 affairs.
cer or employee need be uninformed on any ethieal problem. The local law setting forth this concept appears in the

With the passage of time, advisory opinions will furnish appendix herewith

valuable guides, in addition to being a source of reference for

2&5555;“;Cﬁﬁjiﬁged’;;d will contribute to a proper under- SECTION 886 OF THE CHARTER

operation of th s . and - f?pmmns will reflect the practical Section 886 of the Charter now reads as follows:

e code, and will be of value to those who must’ .

pass upon recommendations concerning its modificati . g 886. Officer or employee not to be interested

amplification. on oF, in transactions with city —a. (1) No councilman or
. ! : other officer or employee Or person whose salary is pay-

by t};IE; h&g;;}fn&ieiées‘i’;miﬂdﬁ tthat the Board be appointed able in whple or in part from the city treasury shall be

<hall be select:e 1 from the ucblrilSlS of five members.; that three‘ or become interested directly or indirectly in any manner

that each shall have ar? c,lanfi two shall be City officials; whatsoever, except by operation of law, or act as

serve in this capacity W_t‘;qu% vote; an‘% that ‘ghey shall’ a‘@omey, agent, broker or employee for oOr accept any

ocommended that the:' Citl’ %xcf : compensation. It is further: ¢gift, loan or thing or promise of value from any person,

Counsel, and the Chairm;no fc’lcils should be the Corporation: firm or corporation interested directly or indirectly in

both of whom have po o1 the Department of Personnel, any manner whatsoever, in or in the performance of or

an official concern in matters of this kind. in any litigation arising out of or involving any contract,

The right to request an opinion of the Board of Ethics‘:: work or business or the sale o7 acquisition of any THOR-

is a valuable privilege, and sh : erty, the i iderati ich 1
, ould be av . . , expense, price or consi eration of which 1s
any doubt exists. e availed of whenever. payable from the city treasury or by any assessment

levied pursuant to law; or in the purchase, lease, rental
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: rovisions carried from
or letting of, or grant of license or permit in relation tojererore, not available and eXF:IfS'C f,grtge charter members or
any real or other property belonging to or taken by thdegrlier laws, no clear expressi I
city, or which shall be sold for taxes or assessments, ofgtaff could be found.

by virtue of legal process or any provision of law by ¢ The Committee, through its Counsel, sought but could not
at the suit of the city.

locate details of the Charter studies wkl'lxichéedt tOO;h‘:hgr?Z;;
; the effects

“(2) If any such person shall knowingly and intendgions in the present sectICO}I: ’-féln;;‘ gof the Charter Revision

tionally violate any of the provisions of this subdivision} judge Thomas Thacher, azl 4 it. Nor were they available

he shall, on conviction thereof, forfeit his office and b§ Commission which recommen ef thé Magor, the City Coun él,

punished for a misdemeanor. 1in any libraries, in the Office 0 '

ici i -v. the New York Public Li-
“(3) Any violation of any of the provisions of thi the Municipal geferferic}:lee Iéﬁga;&ione(;ounsd orks P eollor
subdivision shall, at the option of the comptroller, rende b;%ieoéitt};eocf) Nceion ork, or in any of the repositories there
forfeit ta'md Vgidttc}l1 ¢ contract, work, business, sale o :uch records or documents might be expected to be found.
ransaction affected. |

i ’ de in
sniti the present section was ‘ma
The Initit flraft ° t ;) the predecessor section. The
April, 1936. 1t simply re-state e st 1936, We
draft ultimately adopted was made 1n gd ' £ the inter-
cannot locate any formal record which was mfa e e 1036
mediate considerations betweei thedﬁr:F droaf tﬂig przser’\t .
i on
and the final one which led to the adopti - ege s
of Section
or give opinion evidence against the interests of thd EU3E° From the fact tha: tth?tsla;l;g;digczssor section and to
city in any litigation to which the city is a party. Thi g&fruzéguizzage;%nc;nv?i‘:i th?a <ame general subject,hﬂ;e;e is
i : A the prohibitions
;‘;SS:W;;? nrei};?xlllernogf b§ercsoorlllss rl;reliagoedre::mgo;:rsprg; clearly indicated a de?we n;ftentt t’%hziga;:ve l?e:n very few
L . > "% beyond those previously in eilect. LHES €
otherwise in t}}e real estate business for the rendition§ jsgicial interplz'etati(ms- If the section is read hter?lb;,n ;Y:tz
of expert services. { so-called “technical” violations which involve ;10 reaﬁ%cc e
: office.

c. Any violation of any of the provisions of; of interest coul_d constitute causgrfor' ;fggs\jcalwil{lmge corved by
this section shall constitute cause for removal from] Committee believes that the public 1 ot its language, 50
office or employment.” . a revision of the section and clarlﬁca fon T e shearly

. that what is prohibited and what 18 permitted wi

“b. No councilman or other paid officer or employ
of the city or of any agency except a county shall
Juring his employment or incumbeney, act as a real
estate broker, engage in the vreal estate business
appear as attorney or counsel before any agency,
appear as attorney or counsel in an action or proceeding

(3

Much has been said about the need for clarifying the
language of subdivision a of Section 886. The New York
County Grand Jury said it was “loosely and vaguely drawn’.
The Commissioner of Investigation said that there was a
definite need for a clearer definition of “the duties and ob-
ligations of councilmen, City officials and City employees in;
matters in which they may be financially interested”. '

3
We have been handicapped in our reading of Section 886

because there are no memoranda or formal records of the
(Thacher) Charter Revision Commission or its predecessors. :
The reasons for the form or substance of Section 886 are,]

26

stated.

We further believe it is in the best public intere‘st to Sgg
into consideration the experience of government since
when this section became effective.

Section 886 superseded Section 1533 of t}‘xe Greatfar Dieg
York City Charter, which had been entitled “Officers; noe 2
be interested in contract.” The prohibitions of Section th
were confined to officers interested in bu§iness dfealmgs fwéhe
the City, and as such were consistent with Sect?on 3 ob "
General City Law and the other statutes mentioned above.
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oecuion s extended the coverage of prior statutes to en
ployees as well as officers. This was a usefu

tension, because there are many public employees who enj

1d Charter (Section 1533), which was in effect prior 10 1909
O

3 ; ir . divect interest in a con-
i : i ibited a direct or md.u:ec g
plovecs who o 2nd twggcclll tﬁlt;z?subject to the prohibition were clearly spect
ract,

. . | . i artner stockholder or
wide discretionary powers and, accordingly, they were subjfied as “the contracting party, 2 P ,

jected to the same standards of loyalty, fidelity and integri
as are applied to public officers.

In addition, the scope of the former statute was widene
by the Thacher Charter Revision Commission in the follow
ing respects:

It prohibits any councilman or other officer or employef
from:

1. Acting as Attorney, agent, broker or employ

of any person, firm or corporation interested, directly of
indirectly, in City business;

9. Accepting any gift, loan or thing or promise of

t
therwise” The courts have held that employment Was no
0 .
{an interest.

i ho | er
The Federal law prohibits 2 person who is an offic

irect or indirect interest 1, t.:he
1oc ag}ént Ofxiogtrs E?Scoixtg;i:s of a corporation, from ac’r‘,:.l;i
pecmflf:ary 0¥; agent of the United States for the transa(ci i -
o (‘()) c’ilress with such corporation. In essence, theé ‘f‘e If:w
" ;frov?ssi]on is similar to that contained in the General Gty .

The State Code of Ethics (Public Officers Law, Section 74)

. . ade-
{ prohibits employment which impalrs 11;;1?129;15(1;2;6”22 tJ thgt
‘ i i uen

t in official duties. As a conseq -
Eegealing with the subject of employment by or representa

. : ; with the City,
value from any person, firm or corporation interestedf tion of persons having pusiness dealings

directly or indirectly, in City business;

8. Appearing as attorney or counsel before any
agency or from so appearing or giving opinion evidencs

against the City in any litigation to which the City is
party.

The portion of the section dealing with real estate brokenﬂ
or those engaged in real estate business has received vari

€ S
and conflicting interpretations. i

Each of these provisions was new. They never existed

before in any form and became effective for the first time in‘E

1938. They will be discussed in the order stated.

1. Mere employment by or representation of one having
business dealings with the City is ground for removal from
office, regardless of the absence of knowledge of or interests
in such business dealings. This goes further than other laws.
For example, neither Section 3 of the General Municipal Law
nor Section 1868 of the Penal Law imposes any such prohibi-
tion. These statutes and the others mentioned above deal
with direct or indirect interests in government contracts,

work or business which involved or may involve conflicts of !
interests.

The provision as to employment did not appear in the
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1 Section 886 goes beyond other applicable laws.

1t is recognized that mere employment by one doing

§ business with the City may involve no con?i'ctteife stl;n;ﬁr:}?z
# where the officer or employee has 1o personal

City business; does not participate therein and eéctgaxizltls tx}x}z
benefit therefrom, but may nevertheles's bfa reg;.rn se o
language of Commissioner of }gvesﬂgatwn e yrestrk‘
“technical” violation. The imposition of unnec.essa;:ythe i
tions upon outside activity may deprive the Cltybo the
ices of eminently qualified persons and would bear

on the honest public gervant.

The mere employmenf: in these days of complem‘;yt,ug;
one doing business with the City in and of itself cortlzs‘z o
no threat to the interests of the City. Wh’ether or nodlalings
depends upon the extent of the employers busmess en o
with the City and whether or not the emyloyee ?3 ?h;; .
terest or participates therein. The Committee feels o
useful public purpose is served and harm may result it
prohibiting employment in a case wherg the emloyfars nﬁ ‘
business forms an insubstantial part of its total business at "
where the employee has nd direct or _mdl'rect mtergst ltrlrlx e
City business and performs no activities 11 c;onn.ectlon. e1 ’
with. Employment of that pature does mot of jtself Involy
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a conflict of interest and unless it does, it is the opinion of
. this Committee that such prohibition could not be in the
public interest.

2. Acceptance of gifts from persons doing business with
City is ground for removal from office and applies regardless
of any other circumstance. It has been contended that the
prohibition applies no matter whether the recipient of the
gift knows of the donor’s business dealings with the City and
regardless of whether the acceptance of the gift is calculated
to or may result in influencing official action.

This provision is to be contrasted with Section 901 of
the Charter, which provides in part that any “officer or em-
ployee of the City who * * * shall accept or receive any
gratuity from any person whose interest may be affected by
his official action, shall be guilty of a misdemeanor and if
convicted shall forfeit his office or employment.” It is also
to be contrasted with Section 1826 of the Penal Law, making
it a felony for any public officer or employee to receive any-
thing of value for doing or omitting to do any official act,
directly or indirectly related to any matter to which any duty
or discretion is imposed upon or vested in him or may be
exercised by him by virtue of his office.

In view of the magnitude of our City government and
the vast number of persons having business dealings with
the city, it is conceivable that an officer or employee may
accept a gift in good faith without knowing that his donor
has business dealings with the City. Under the existing statute
(Section 886), such employee may be placed in serious
jeopardy when a gift is received.

The Committee recommends that the prohibition shall
apply to the acceptance of gifts where the donor has dealings
with the City, and that fact is known or should reasonably be
known to the receiver of the gift. Certainly where the rela-
tionship is not one arising out of employment or business
activity with our muniecipality, an officer or employee should
not be penalized.

3. Appearance as attorney or counsel before any agency
or in any court in litigation to which the City is a party or
the giving of opinion evidence against the City in litigation
to which the City is a party is ground for removal from
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office under Secton 886. The Committee regards this as a
wholesome provision calculated to protect the interests of
the City.

With respect to appearances before City agencies, it
should be noted that the Public Officers Law permits State
employees and legislators to appear before State agencies and
merely prohibits arrangements for compensation contingent
upon success. The Federal law prohibits law makers from ap-
pearing for compensation on behalf of private parties before
Federal agencies only on matters to which the government
is a party or in which it is directly or indirectly interested.

The section, in so far as it proscribes appearances before
City agencies, presents a number of problems. Councilmen are
obliged from time to time to appear without compensation for
constituents, or in connection with publie, official or civic
matters. They appear in such cases in furtherance of their
public obligations and not in furtherance of their private
interests.

On occasion, Councilmen or other officers while properly
representing private interests on private matters are con-
frented with the necessity of requesting official action from
a City agency. Whether their appearances before City agen-
cies on such occasions should be prohibited depends upon the
terms of the employment or retainer and the nature of the
requested official action. A Councilman or other officer may
not accept a retainer for the purpose of appearing before a
City agency or in a case where such appearance constitutes
a substantial part of the employment. On the other hand, the
Committee feels that a lawyer, for instance, should not be
required to surrender his retainer in a case where the required
official action is and never ceases to be incidental to the em-
ployment or retainer, and where the employment is not for
the purpose of appearing before a City agency and where the
compensation is not contingent or dependent upon the action
of the City agency. In such situations there is lacking the
element of venality with which the statute is concerned. It is
similar to the kind of situation Governor Thomas E. Dewey
referred to when he said (referring to the Report under the
chairmanship of the late Justice Charles C. Lockwood) :

“Certainly government should not be deprived of the
services of all but princes and paupers. The business of
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government cannet and should not-be separated from the
day-to-day lives of the human beings who conduct it. The
problem is to separate the unavoidable conflicts of in-
terests from the venal and the doubtful; to chart the
shadowlands of conduct where men of good will may have
difficulty in deciding whether a course is proper or im-
proper.”

4. It has been contended that a real estate broker or
one engaged in the real estate business is disqualified from
holding City office or employment under Section 886. Re-
search has failed to disclose any other statute in this or any
other jurisdiction imposing a disqualification so specific and
so absolute, directed to one business or profession.

If the purpose of the alleged prohibition is to avoid con-
fliect of interests, there is no need to exclude from public
service any given occupation, for subdivision (a) prohibits
any direct or indirect interest in City business, including the
purchase from or sale to the City of any real or other prop-
erty, and prohibits a broker from acting for any person,
firm or corporation interested directly or indirectly in any
manner whatsoever in business dealings with the City.

If it were intended that the prohibition shouid attach to
real estate transactions with the city or involving the City, the
language of the subdivision may go far beyond such intention.

It is the opinion of the Committee that the section may be
subject to the rule of a strict construction because it is quasi-
eriminal in nature. Under such a rule of construction, anyone
engaging in the business of real estate broker may be dis-
qualified from membership in the Council.

The Committee has unanimously agreed that any dis-
qualifying provision as to real estate brokers is unrealistic and
discriminatory. We fail to see any useful public purpose as
the provision reads. What is affirmatively bad is the fact
that it may encourage deception, place a stigma on a business
or profession and seriously prejudice the City by excluding
from its service eminently qualified persons.
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contributed immeasurably to the work of the Committee.
. Throughout the innumerable meetings at which the Com-
mittee sought solution to the multitude of problems, his calm
and considered approach and his willingness to undertake
any burden, were in the highest tradition of public service.

CONCLUSION

We do not believe it is possible to meet every conceivable
situation. A code embracing ethical principles will help in
the major areas of concern. What we have submitted repre-
sents a worthwhile endeavor which we trust will help to resolve
those problems which have plagued government.

With a genuine desire to serve the public and protect its
welfare, we respectfully submit the program of legislation,
annexed hereto. We believe this program is clearly in the public
interest and can be unhesitatingly accepted by sincere and
dedicated public servants.

Dated: February 3, 1959
THE COMMITTEE ON ETHICS AND STANDARDS
OF THE CI1TY COUNCIL OF NEW YORK
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