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PUBLI C MEETI NG AGENDA

1. Welcome & Virtual Meeting Protocol
Call to Order

Report from the Chair

2
3
4. Presentation from General Counsel's Office
5. Ol d Business

6. New Business

7. Public Comment on Disciplinary Matrix
Board Comment on Disciplinary Matrix

Adjourn to Executive Session

LH REPORTING SERVICES, INC. 718-526-7100




o o b~ W N

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

BOARD MEMBERS PRESENT

FREDERI CK DAVI E,
CHAI R

JOHN S| EGAL, ESQ.
BOARD MEMBER

ERI CA BOND, ESQ.
BOARD MEMBER

CORRI NE I RI SH, ESQ.
BOARD MEMBER

JOSEPH A. PUMA
BOARD MEMBER

M CHAEL RI VADENEYRA, ESQ.
BOARD MEMBER

ANGELA SUNG Pl NSKY
BOARD MEMBER

W LLI E FREEMAN
BOARD MEMBER

FRANK DWYER
BOARD MEMBER

SAL CARCATERRA
BOARD MEMBER

NATHAN JOSEPH
BOARD MEMBER

MARBRE STAHLY-BUTTS, ESQ.
BOARD MEMBER

ESMERALDA SI MMONS, ESQ.
BOARD MEMBER

PRESENTER:

HEATHER COOK,

ASS| STANT GENERAL COUNSEL
Cl VI LI AN COMPLAI NT REVI EW BOARD

LH REPORTING SERVICES, INC. 718-526-7100




o o b~ W N

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

PUBLI C APPEARANCES

ADRI ENNE ADAMS,
NEW YORK CI TY COUNCI L MEMBER

DEBORAH ROSE,
NEW YORK CI TY COUNCI L MEMBER

YASMEEN KHAN,
WNYC- FM

MI CHAEL SI SI TZKY, ESQ.,
SENI OR POLI CY COUNSEL FOR
THE NEW YORK CI VIL LIBERTIES UNI ON

Ml CHAEL NOBLE,
MANHATTAN COMMUNI TY BOARD 4

SAMAH SI SAY, ESQ.
BERTHA FELLOW AT
THE CENTER FOR CONSTI TUTI ONAL RI GHTS

JACKI E CODY, M. D.,
COMMUNI TY EDUCATI ON COUNCI L 22

JOHN TEUFEL, ESQ.,
FORMER CCRB | NVESTI GATOR

JENNVI NE WONG, ESQ.,
THE COP ACCOUNTABILITY PROJECT FOR
THE LEGAL AI D SOCI ETY

KARMI TA MORGAN- RANDELL, MPA
CO- CHAI R OF MANHATTAN BOROUGH- BASED COUNCI L

CAROLYN MARTI NEZ- CLASS,
COMMUNI TI ES UNI TED FOR POLI CE REFORM

ABlI GAlI L LOFCHI E, M. D.

LESLIE W LLI AMS

LH REPORTING SERVICES, INC. 718-526-7100




o o b~ W N

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

MS. ALVAREZ: Hel | o. Good
afternoon, everyone. Before we begin, |
just want to announce that we have two
ASL interpreters here today, Craig
Ri dgway and Felice Shays. Il will send,
in the chat, their names and ways to
view their video throughout the Board
Meeti ng. Thank you.

CHAI R DAVI E: Thank you, Yojaira,
and good afternoon to everyone. Wel come
to the Civilian Compl ai nt Review Board's
Speci al Board Meeting on the NYPD's
Di sciplinary Matri x.

I am Fred Davi e. I am Chair of the
Boar d. Bef ore we get started, | would
li ke to ask my coll eagues on the Board
to introduce themsel ves. | am going to
start on my screen with M. Siegal.

MR. Sl EGAL: (No response.)

CHAI R DAVI E: John, are you with us?

MR. Sl EGAL: (No response.)

CHAI R DAVI E: And it |l ooks like John
m ght have frozen. So, let me go to
Ms. I|rish. Corrine.

MS. | Rl SH: Hi, my name is Corrine
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I rish. Il live in Harlem and |I am a
mayor al appoi ntee.

CHAI R DAVI E: Gr eat . Ms. Bond.

MS. BOND: Good afternoon. My name
is Erica Bond. I am a mayoral designee
to the Board and a resident of Brooklyn.

CHAI R DAVI E: Ms. Simmons.

MS. SI MMONS: Good afternoon.
Esmeral da Simmons, | am the public
advocate's appointment to the Board, and
| live in Bed-Stuy, Brooklyn.

CHAI R DAVI E: Gr eat . Mr. Dwyer.

MR. DWYER: Good afternoon. My name
is Frank Dwyer, and | am a Police
Commi ssi oner designee.

CHAI R DAVI E: Mr. Puma.

MR. PUMA: Good afternoon, everyone.
| am Joseph Puma, the Manhattan City
Council designee to the Board, a
l'ifelong resident of the Lower East Side
and public housing.

CHAI R DAVI E: Ms. Stahly-Butts?

MS. STAHLY-BUTTS: Hel | o. My name
is Marbre Stahly-Butts.

(Tel ephonic interruption.)
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MS. STAHLY-BUTTS: -- and | am a
Council appointee in Brooklyn.
CHAI R DAVI E: Mr. Rivadeneyra.

MR. RI VADENEYRA: Good afternoon,

everyone. My name is M chae
Ri vadeneyr a. |l live in the Bronx, and
am a Council designee to the Board.

CHAI R DAVI E: M. Joseph, are you
there?

MR. JOSEPH: (No response.)

CHAI R DAVI E: M. Joseph may have a
connection probl em. Mr. Siegal, shal
we try you again?

MR. SI EGAL: Yes. Good afternoon
" m John Siegal. | am a mayora
appointee to the CCRB.

CHAI R DAVI E: M. Joseph, | see

you' re back.

MR. JOSEPH: Yes, sorry. | keep
getting bounced off. Yes, my name is
Nat han Joseph. I am a City Counci l

appointee from Staten | sl and.
CHAI R DAVI E: And is Mr. Carcaterra
t here?

MR. CARCATERRA: Yes, hi. Good
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afternoon, everyone. ' m Sal
Carcaterra, and | am a Police
Commi ssi oner designee to the Board.

CHAI R DAVI E: Thank you. | think I
got everyone; is that correct? Did I
m sSs anyone?

(No response.)

CHAI R DAVI E: Al'l right. | want to
t hank all of you. | want to start this
afternoon's discussion by recogni zing
all the work that has been done to get
us to this point. We woul d not be here
di scussing the merits of this
first-of-its-kind disciplinary matrix if
it weren't for the advocacy and public
scrutiny that got the Department to
appoint a blue ribbon panel in the first
pl ace.

We woul d not be here if the mayor,
Mayor Di Blasio, the City Council, the
Police Commi ssioner, Comm ssioner Der mot
Shea, and the First Deputy Police
Commi ssioner Ben Tucker did not take
seriously the recommendati ons of the

panel and need for transparency.
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We woul d not be here without the
early and enthusiastic work of CCRB
staff, especially Heather Cook, but all
the |l egal staff, the executive staff and
all other staff at CCRB who work to make
the matri x stronger for our
i nvestigations and for our civilians.

So, first, to the Mayor, Police
Commi ssioner, First Deputy Comm ssioner,
City Council and especially the CCRB
staff and this Board, | want to say
t hank you for all of your hard work to
make this matrix and the accompanyi ng
MOU possi bl e.

This disciplinary matrix is really
an opportunity for a reset of police
accountability in New York City. Wth
clear guidelines for punishments and a
written public comm tment from both the
CCRB and NYPD to stick to these
gui delines, there should be little
daylight between what the CCRB
recommends and what the Police
Commi ssioner ultimately 1 mposes.

A myriad of allegations now have
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presumptive penalties that are hasher
t han what previous precedent allowed the
CCRB to recommend. If the Board chooses
to adopt this matrix and the MOU, and |
certainly hope we will today, the Board
will 1 mmediately incorporate these
gui delines into our recommendati ons.
The Admi nistrative Prosecution
Uni on, the APU, will immedi ately pursue
sentencing under these new guidelines,
regardl ess of when the mi sconduct being
consi dered or prosecuted occurred.
There is room for i mprovement with
this matri x. However, in addition to
t he adoption of the MOU, this
di sciplinary matrix will be subject to a
yearly review, during which the CCRB and
the community would have an opportunity
to weigh in on exactly what that
i mprovement should | ook like. These
gui delines are also as permanent as the
community and the CCRB want them to be.
If these do not materially improve
t he Department's application of

di scipline for police m sconduct, the
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CCRB has the opportunity six months from
now, then on a yearly basis, to revisit
this agreement and the use of the matrix
all together.

Now, it is my hope that we will be
able to be continue to use the matri x
and be guided by the MOU, but |I'm also
comm tted to having open and honest
di al ogue with the community and the
advocates about the efficiency of the
matrix and if it is accomplishing its
stated goal s.

The matrix is a step in the right
direction, but isn't the only reason
past, present or future to have hope for
policing and police oversight in New
York City.

Last year, the reforms New Yorkers
voted on to empower the CCRB took hol d.
We began investigating false official
statements made during our
i nvestigations, sped up our subpoena
process and added our Board Member,
Esmeral da Si mmons, our first public

advocate appointee to the Board.

LH REPORTING SERVICES, INC. 718-526-7100




o o b~ W N

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

12

We released a report on youth
policing and our youth advisory counsel
i ssued their own message to young New
Yorkers to utilize CCRB if they
experience m sconduct.

New Yorkers took to the streets to
demand better from their Police
Depart ment and departments across the
country. Their demands were heard | oud
and clear in Al bany, and state | awmakers
finally did away with Civil Rights Law
Section 50(A), an action that this Board
strongly supported.

And for a brief moment, we had the
transparency prom sed by the 50(A)
repeal, and the City | earned what many
who' ve attended these meetings and work
at the CCRB already knew, that the
Police Department has a | ot of work to
do for more consistently and justly
i mposition of discipline for police
m sconduct .

We made a | ot of progress | ast year.
And | ast night, we |earned just how

bright the future is for police
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oversight in New York City. The Mayor's
former boss, and my former boss, Mayor
Davi d Di nkins, gave New York City the
potential to curb police m sconduct when
he created the CCRB in its current
mani f est ati on.

Mayor Di Bl asio, with David Dinkins'
pl an, announced | ast night during the
Mayor's State of the City speech, taps
into that potential and takes critical
steps toward a stronger, empowered and
i ndependent CCRB. This year, the Board
and | | ook forward to exploring more
ways we can make policing transparent,
account able and fair for all New
Yor kers.

We are commtted to releasing our
own report on policing of |ast summer's
protests as soon as we can, and we are
eager to publish our own database of
CCRB di sciplinary history and deliver on
the transparency prom sed by 50(A)'s
repeal . And, we are excited to
i mpl ement the Mayor, David Dinkins',

pl an.
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At the end of this past year, the
CCRB recommended substantial changes
t hat should be made to i mprove police
oversight in New York City, including
providing our agency with direct access
to body-worn camera footage, again
exam ning the Police Comm ssioner's
di sci plinary authority.

| believe we should consider giving
t hat authority to CCRB in CCRB's
adj udi cated basis, making this Board's
recommendati on binding rather than
advi sory. | do want to say this has
nothing to do with the current Police
Commi ssioner. | have a great deal of
respect for Commi ssioner Shea.

This has to do with the office of
t he Commi ssioner and the Department.
And so, | remain convinced that our
bi ndi ng authority would be a better way

to go when it comes to CCRB-adjudicated

cases.
Il will also say that we have taken

the law as far as it can go, in terms of

our being able to create little daylight
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bet ween what CCRB recommends and what
the Commi ssioner does in both the matrix
and particularly in the MOUs. | am

| ooki ng forward to having more
conversations about that, |like this one
t oday, as we all chart a path forward
toward transparent and accountabl e
policing in New York City.

Today, we will begin with a
presentation on the disciplinary matri x
from CCRB Assistant General Counsel
Heat her Cook. We will then have an
opportunity for the Board to discuss the
matri x and the Memorandum of
Understanding to i mplement the matri x.

Fol |l owing the Board's discussion, we
will open the floor for public comment.
Pl ease reserve your comments to two
m nutes and keep them on topic. I f you
have any concerns about other issues
outside of the disciplinary matrix and
MOU, please send them to our outreach
unit, either over e-mail or through the
Webex chat and they will do their best

to assist you.
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Again, the comments and questions
t oday should be focused on the MOU and
the matrix foll owi ng Heat her Cook's
presentation. To make a comment or ask
a question, whether you are a member of
the public or press, please use the
"raise hand" button and Yojaira Alvarez,
our Director of Outreach, will call on
you.

Thanks to all of you, again, for
attending this special board meeting
today, and |I'm | ooking forward to this
di scussi on.

I am now going to turn it over to
Heat her Cook. Heat her.

MS. COOK: Okay. Good afternoon,
everyone. | am going to share my screen
really quickly. The presentation that |
am about to give is pretty full. And
so, | want to spend most of my time on
t he hypos.

So, some of the stuff, | m ght go
through a little bit more quickly. But ,
as | said, I want to be able spend most

of the time on the hypos. So, we are
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going to go through the new disciplinary
mat ri x.

As many of you know, the CCRB had an
internal discipline framework that we've
been using for a few years now. Our
goal with that framework was to just
i ncrease consi stency among our panels
and give a little bit more transparency
about what we were doing and how we were
going to analyze cases so that members
of service and civilians all, sort of,
knew what to expect from the CCRB.

The new matri x, the overall penalty
recommendati ons are going to be higher
t han both what we have been recommendi ng
and what the NYPD Deputy Commi ssioner of
Trials has been recommendi ng. So,
basically, this is going to be greater
penalties than the past precedent.

One thing that | want to bring up
that is especially interesting for our
Board is this concept of One Officer,
One Penalty. CCRB, when we vote on the
all egations, the Board Members, they

vote on each allegation, but the officer
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o o b~ W N

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

18

has to get one penalty to cover all of
the allegations. So, right now, that
means that the way we vote is the
hi ghest penalty is what the Board votes
for each officer. Then, that gets sent
over to the Department.

Because the new matri x provides for
a |lot of the penalties to run
consecutively, we will no | onger be
doing it that way. So, what we are
going to do is, with each allegation,
there will be a separate vote by the
Board Members for a penalty for each
al l egation.

Then, those penalties will be
totalled up, if they are to run

consecutively, or the highest penalty

will take precedent, if they are to run
concurrently. What we will send to the
Depart ment, however, will be the same

One Officer, One Penalty. So, the

hi ghest penalty will still control.

So, I"m going to go in and |'m going

to take you through some stats really

gqui ck of what we've done in the past two
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years, then go through some of the more
popul ar types of cases that we get, that
we see most often and how this new
matrix will work.

So, you can see that for chokehol ds,
in 2018 to 2020, we substantiated twenty
all egations, and we recommended charges
for all of those allegations.

For tasers, we substanti ated
twenty-four allegations, charges in
t wenty-one of them CD-A in two,
training in one.

Unl awful entry, we subbed 123
all egations, we gave charges for
thirty-three; CD-B, twelve; CD-A,
ei ghteen; training for fifty-two of
t hose allegations and instructions for
ei ght .

St op, Question and Frisk, which we
do a | ot of, you can see substanti ated
all egations, 390; charges, fifty-six of
them, CD-B, 129; CD-A, eighty-five;
training eighty-five; instructions,
thirty-five.

And finally, offensive | anguage, we
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substantiated forty-five allegations.
We gave charges in fifteen of those

all egations; CD-B in nine; CD-A in ten;
training in eight and instructions in

t hree.

So, now |I'"m going to take you
t hrough some hypotheticals in those
categories so we can work through the
matri x and see how it's going to be
applied. So, the hypothetical here is,
we are going to ook at a chokehold, a
substantiated chokehold, -- and agai n,
the matrix only applies to the
substantiated all egati ons.

So, we've substantiated a chokehol d,
and we're going to say for the purposes
of our hypo, there was a serious
physical injury. So, with this one, the
presumptive penalty is termi nation.

Now, not every single chokehol d

all egation has a presumptive penalty of
term nation, but serious physical injury
has a presumptive penalty of

term nation.

Therefore, there is no aggravating

LH REPORTING SERVICES, INC. 718-526-7100
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penal ty. You can't get any higher than

term nation.

If there's mtigating

factors, the mtigating penalty would be

forced separ at

ion, which is basically a

resignation, as opposed to a firing.

That is the difference bet ween

term nation and forced separation. So,

the end result

So, under the

ends up being the same.

matri x, any chokehol ds

t hat we substantiate with serious

physical injury would result in the

officer no | onger being on the police

force.

Tasers, we see a | ot of cases where

there i s excessive force substanti ated

for taser use,

justified, but

where maybe force was

there are multiple taser

di schar ges. So, for example, the taser

was di scharged three or four times with

only one to three seconds in between and

no ability for

the victim or civilian,

to comply with any directives in

bet ween.

In this case, we are going to say

that the officer -- MOS stands for

LH REPORTING SERVICES, INC. 718-526-7100
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Member Of Service, and we are going to
say the officer has no prior history.
There will be some aggravating factors.
There's mi nor physical injury when it
comes to tasers, they usually break the
skin when the prongs hit.

In this case, we'll say there's
prol onged or exaggerated duration
because there's only seconds between

charges, there's multiple charges and no

ability to comply with the commands in
bet ween. There will be some mtigating
factors, though, in that in many of

t hese cases the compl ai nant is actively
resisting.

So, we will balance that. The
presumptive penalty here would be twenty
days, which, for CCRB terms, is charges.
But that is the presumptive penalty on
tasers in the matri x.

Here, if the aggravating factors, --
and I'll go back again, just quickly --
if the Board decides that the
aggravating outweighs the mtigating,

and |I"ve just used that here, but, you
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know, it's not a specific number, the
Board will have to | ook at each factor
and say, "Oh, you know what? Maybe the
injury here was more i mportant than
resisting," or maybe the Board will say,
"Oh, maybe the resisting was more

i mportant than just the mi nor physical
infjury fromthe taser prongs." So, the
Board will determ ne that.

For the purposes of this hypo,

t hough, 1"'ve said that the aggravating
factors outweigh the mtigating. So,
then you would go to the aggravated
penalty in the matrix for tasers, which
woul d be twenty-five days.

So, the recommendati on would be
twenty-five days, which, again, for the
CCRB would still equate to charges. So,
if the aggravating and the mitigating
cancell ed each other out, then we woul d
have just stuck with the presumptive
penal ty.

For an unlawful entry, we see a | ot
of these entries, where officers enter

an apartment for an arrest and they
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don't have a warrant, they have maybe an
| -Card for probable cause to arrest, and
someti mes ot her officers will intervene.
So, in this hypo, we have a
situation where an officer comes to the
door with an | -Card, knocks on the door,
sees that the person is inside, but the

person does not want to come out to be

arrested. The officer then enters,
engages in a little scuffle trying to
pull the person out, other officers

intervene and they | eave.

For this example, we will say the
MOS history is none, and we'll add an
aggravating for the heated-ness, or
escal ation, of the interaction; that
force was involved and that the other
officers had to intervene to pull them
out . Here, there are no mitigating
circumstances.

So, here, the presumptive penalty
for the unlawful entry -- and all of the
Fourth Amendment categories; entries,
searches, frisks, stops, all of them are

broken down by subcategories, most of
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them by intent. Unl awful entry and the
entry and search are broken down,
basically, by the extent of the entry or
the search.

So, here, we have an unlawful entry
t hat involves substantial physical
presence and/ or remaining on the
prem ses. That's our -- we have an
aggravating factor here in that the
ot her officers tried to intervene. So,
t hat would end up going to the
aggravated, presumptive penalty, which

woul d be twenty days, which would be

charges.
So, you can see, if you don't count
t he aggravating factor, if that's

wei ghed out or if it's offset by a
mitigating factor or if the Board just
doesn't believe that that was
aggravating enough to raise it to the
presumptive penalty, you would have a
big difference in recommendation from
t he CCRB.

The presumptive penalty is ten days,

which is a Schedule B Command
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Di sci pline, but with the matrix
aggravating factors, the penalty would
rise to twenty days, which would then
make it a charges recommendati on from
t he CCRB.

Stop, Question, Frisk, we get a | ot
of these. So, in this hypo, we have a
vague description of a shoplifting
suspect. We get a |l ot of vague
descriptions that will just say the race
and gender of a person, maybe wearing a
white t-shirt and jeans, which could be

any number of people.

And because it's a shoplift, it's
not a violent crime. Fri sk and Search,
in this case, would only be Iimted to

if there was any indicia of a weapon or
t hat someone was armed and a threat to
safety.

So, in this hypo, you have a
shoplifting suspect. 911 called in,
says, you know, "This is the description
of the person: Black male, white

t-shirt, jeans, and the officers come

up and they get no additional
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i nformati on.

They don't talk to anybody at the
store, they just stop the first person
that they see who fits the general
descri ption. They frisk that person,
and they search the person, even though
there's no indicia of weapons.

So, in this example, this is where
it's going to get a little more
complicated, the officer has two prior
substantiations in the past five years,
2016 and 2018, for the same conduct.
And what they received is a Schedule A
Command Di sci pline.

So, what we know is that a
Schedul e A Command Discipline can be
anything froma reprimand, all the way
up to five days of penalty days and
vacation forfeiture.

The issue is, with the new matri X,
if the officer received five days on
t hat CD-A, then the | ookback period is
going to be five years, which means that
the MOS history is going to include the

2016 substanti ated case.
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If, however, the person got | ess
than five days; four, three, two, one or
a reprimand, then the | ookback period is
going to be three years, which means
only one prior substantiation, the 2018,
woul d factor into the analysis.

So, here, we are going to say that
it's a sergeant, so we have an
aggravating factor of rank, and failure
to activate body-worn camera, which we
see a lot, which is also an aggravating
factor under the matri x. No mitigating
circumstances here, we could put in one
m tigating circumstance even, if we
wanted to, to say it was unfolding very
qui ckly.

So, here, because it's basically --
it's not necessarily an intentional
frisk or search, and again, the matriXx
now | ays it out into intentional,
negligent or reckless Stop, Frisk,
Search and Questi on. Here, we are going
to go under these facts, that it's a
negligent frisk and a negligent search

in that they had some information, but
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they didn't actually get as much
informati on as they should have to stop
this person -- |I'msorry, to frisk and
search this person.

So, the presumptive penalty under
the Patrol Guide is training for both
the frisk and the search. But, agai n,
we have the MOS history. So, we would
have to | ook and see how many actual
penalty days were i mposed on both of
those CD-As in 2016 and 2018.

So, the number of days that we would
have to add to the penalty would be
anywhere from five to ten days for prior
m sconduct, if only the 2018 case
counts; meaning that they got | ess than
five days on one of the CD-As. But if
t hey got more than five days on the 2016
case, then the potential additional
penalty would add an extra fifteen to
twenty days.

Here, again, we've tal ked about we
have some aggravating factors. So, then
you woul d take the aggravated frisk

penalty and the aggravated search
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penal ty. So, that would be seven days
from each. Then, because we're talking
about different conduct here, a frisk is
a separate action from a search, they
woul d run consecutively.

So, here comes the math. Your
matri x penalty recommendati on would be
somewhere between nineteen to
twenty-four days, which, again, under
our recommendati on would be charges from
t he CCRB. You woul d have seven days for
the frisk, the aggravated frisk, seven
days for the aggravated search. Then,
you'd have to add on -- we're going to
assume that only one of them had five
days -- you would add on five to ten
additional days, and that's going to be
a range.

So, the aggravated penalties for the
frisk and the search, that's a definite.
That's in the matrix, it's in the table,
That's seven days. Then, when you add
on for MOS history, you're going to get
a range.

So, that's going to be between five
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and ten days, and that's when the Board
will have a little bit more discretion
in determ ning how many more days to add
on, based on the history. So, for
exampl e, even though it's five to ten
days and you're not counting in the 2016
case, that can still inform where you're
going to go in your five to ten days.

As you can see, there is going to be
some math involved in this. There's a
number of different penalties that are
going to have to be set penalties, Ilike
the frisk and search, that are going to

have to be combined with range

penalties, |like the MOS history
aggravating penalties. So, it's going
to take a little bit sometimes to come

up with these penalties for multiple
al l egations.

Now, offensive | anguage, for an
example, we'll use the N-word. That's
the most typical example of offensive
| anguage. We'll say MOS history, none;
no aggravating factors; no mtigating

factors, just something screamed out by
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the officer.

So, here, the presumptive penalty

for offensive | anguage would be twenty

days. Now, that would be charges under

the CCRB's recommendati ons. But the
conduct, wusing the N-word, that same
conduct not only also satisfies
of fensive | anguage, but i1t also
satisfies discourtesy.

The presumptive penalty for

di scourtesy is five days. However,

because it was the same underlying act

t hat satisfies both allegations, these

penalties, under the matrix, will run
concurrently.

So, here, even though you have

t wenty days for offensive | anguage and

five days for discourtesy, you would
substantiate both allegations, but we
would still only end up recommendi ng
twenty days with charges to the
Department, instead of twenty-five,
because these penalties are going to
concurrently.

Now | 'm just going to go into a

run
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little bit of a comparison to see what
happened from the draft matri x when we
hel d our hearing and we submtted some
comments to the Police Department, and
seeing some of those changes; if they
were made or if they weren't, just to
give you a little bit of a history of
what has changed since the |last time
we' ve discussed the matri x.

One of the common themes that a
number of people and advocates raised
were that there were inappropriate |egal
standards in the draft matri x. So,

objectively, a reasonable mi stake of

fact or law was listed with a number of
the Fourth Amendment all egations. That
has been removed, but as | mentioned

earlier, it's been replaced by specific

intents of negligence, reckless and
i ntentional .
There was a recommendati on that

force allegation should be analyzed by

conduct, not by outcome. Hal f of that
was taken. So, now they are analyzed
both by conduct and outcome. So, for
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the conduct, for example, force is now
broken into deadly use, non-deadly, | ess
| et hal /device, which would be your

tasers and OC-spray, and chokehol ds.

But the outcome, it's still broken
down. So, you would have, Ilike,
chokeholds with serious physical injury

or death, chokehold with physical
injury, chokehold with no injuries. So,
we are still analyzing them both based
on the conduct and on the outcome.

The aggravating and mtigating
factors were deemed too subjective and
too vague and not consistent with
progressive discipline systems. One of
the things that was asked for was
m ni mum and maxi mum penalty ranges. And
as you can see from the hypos that we
just went through, that has been put in
t here.

So, for the majority of allegations,
especially the ones that the CCRB is
going to deal with, there are now
m ni mum and maxi mum penalty ranges. So,

if you determ ne the aggravating factors
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out wei gh the mtigating factors, there
is a specific penalty that corresponds
to that aggravated all egati on.

There are still, as we said, ranges
you can see with the officer history.
That's an aggravating factor, but it
gives a range rather than specific
target. There are floors and ceilings
now, where before there wasn't.

One of the suggestions was that this
MOS hi story should be only an

aggravating factor, not mitigating.

That was taken; it is no longer a

mi tigating factor. However, there are
job responsibilities used as mitigating
factors.

You know, officers are under a duty
to use de-escal ation tactics. They are
expected to come and testify
voluntarily. They are supposed to give
their very honest and cooperative
testimony to the CCRB about an incident.
So, these are still used as mitigating
factors in some allegations. And those

are actually just part of their regul ar
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job responsibilities anyway.

The BWC categories have been
expanded. We asked for them to be
expanded. They didn't cover everything
in the draft matri x. Now t hey' ve
expanded them, but they have become a
[ittle bit unclear. So, they've added a
bunch of new categories, but they kind
of put in intents to them as well

And some of those intents are a
little bit unclear. You have, for
exampl e, unintentional failure to record
and negligent failure to record, which
basically sort of says the same thing.
Then, they combined failure to record
and term nating a recording, which are
two very distinct issues.

It's one thing to show up to an
incident that you're supposed to be
recording and never turn your camera on.
It's another to have your camera on,

t hen, regardless of what is happening on
the scene, you turn it off too soon,
then it is unclear as to how the rest of

the incident unfol ded.
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Anot her issue was the allegations
weren't -- they still didn't cover al
of the allegations that are necessary
for us to conduct our investigations.
So, for example, there is nothing that
addresses officers failing to |log the
BWC properly at the end of the tour,
failing to upload it at the end of the
tour.

So, if it's not uploaded, if it's
not tagged properly, if the |ocation
not there, the identifying information
Is not there, when we go to investigat
an incident and we request the body-wo
camera footage, it's not always going
pop as a hit that there is body-worn
camera footage or even if it's
mi st agged, and there is no repercussio
for that in this matri x.

At the end of the day, the penalti
for BWC are still too low to really
deter any misconduct.

Tasers, we had a big concern. We
t hought that they should be included

specifically. They weren't. Now, it

S

e
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i sted under the less |ethal

force/ device category. We still believe
it should have had its own category,

t hough.

The Right to Know Act only addressed
failing to provide a business card in
the draft matri x. We wanted it to also
address the consent portion, which it
now does. There's been an addition of
an allegation of failure to comply with
the Right to Know Act regarding consent
to search.

The uniformty of recommendati ons is
still a little unclear. There's the
presumptive penalties, but other than
that, there are still ranges. How i s
t hat going to work borough to borough,
precinct to precinct?

There is a requirement that the
Police Commi ssioner put into writing

whenever he's going to deviate from a

recommendati on and why. But there's
still no indication as to what
percentage of deviations will be

acceptable, what types of deviations
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will be acceptable. That will be
somet hing that will have to play out as
we see what types of cases will result

in deviations.

Training, CCRB had a big issue with
training because we never know what that
means. So, when an officer is given
training as a penalty, we're never told
what that training entails; whether it
entails a full day at the police
academy, a half day at the police
academy, something with the |egal
bureau.

We are never, sort of, told what
that training is. So, because this is a
progressive discipline system and
because a number of these allegations
have to run consecutively, in adopting
this matrix, the CCRB is going to
consider training as a half of a day, a
hal f of a penalty day.

So, if, for example, there is a
Stop, Question and Frisk and each one
gets training, that would add up to one

and a half days, which would be a
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recommendati on of a CD-A. However,
because this is non-binding, if the
Board determi nes, "We gave training on
all three allegations because we think

this person needs training, not any
penalty days," the Board can still do
t hat .

The Board can say, "We gave training
for all three. The recommendation is
training. We're going to deviate from

what the matrix would require, and just
put that in writing.

The biggest issue we had is that
it's very hard to participate in a
progressive discipline without knowi ng
an officer's actual disciplinary
hi story, which we didn't have access to.
The Central Personnel Index, or the CPI,
of each officer was never provided to
us.

What we would need is something |ike
what the APU gets at the stage when it
goes to trial, which is what's called a

Summary of Empl oyment History. That

includes an officer's pedigree, their
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assignment, when they joined the force,
their most recent evaluation, as well as
any prior internal disciplinary history.

So, we know the CCRB history, but we
don't know about any internal history.
And because now the matrix i s supposed
to be comprehensive and take into
account all of an officer's history, we
really need to get that information in
order for us to participate in this
progressive discipline system that the
matri x | ays out.

The NYPD has agreed to provide us
with a Summary of Empl oyment History
within twenty days of the request. CCRB
woul d only be requiring the Summary of
Empl oyment Histories for officers when
an investigator is closing a case and
recommendi ng a substantiation for that
officer for an allegation, or one or
more all egations.

So, we would request it before the
case is closed. Then, once it's
received, the case would then be

submtted to the Board so that at the
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time of the Board vote they will have
all of the relevant information in front
of them.

The most i mportant thing to remember
about the matrix is that at the end of
the day, the Police Commi ssioner will
still have all the discretion to either
accept or deviate from recommendati ons,
both from the CCRB, as well as the
Deputy Commi ssioner of Trials in the
NYPD as wel | . Much i ke the PC is not
mandated to follow it, it is a
non- bi nding guide on the PC and it would
be a non-binding guide on the CCRB as
wel | .

So, that is the end of my
presentation for today, and | will turn
it back over to Fred.

CHAI R DAVI E: Thank you, Heat her.
Thanks very much for that thorough
presentation.

So, the way we are going to proceed
is that we are going to ask our Board
Members if they have any clarifying

guestions or comments. Then, after the
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Board has had a chance to ask its
guestions, we are going to ask M. Puma
to read the resolution into the record,
make a motion with regard to the
resolution they've proposed.

After that motion, we will then open
it up for public comment and questi ons
and more questions from ot her Board
Members, if necessary. Then, we wil|l
proceed.

MR. DARCHE: M. Chair, if it would

be okay, | think there were two slides
that m stakes were made on. | woul d
just like to correct them, --

CHAI R DAVI E: Sure, yes.

MR. DARCHE: -- so we could give the
people the correct information. Il am
going to try and share my screen so we
can show the |links for the Mayor's
website, which has the matri x on it.

But for -- | don't think I can. Now |
can, thank you so much.

As you can see, for chokehol ds, the
presumptive penalty is termi nation,

regardl ess of the injury, and forced
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separation, if there is a mtigating
circumstance and there is no injury.

And then, with regard to Stop,
Question and Frisk, there is no |longer a
requirement for intent. It's just any
stop of a person, the presumptive
penalty will be three days, and the
mtigative penalty would be training,
and the aggravated penalty would be
fifteen days.

CHAI R DAVI E: Excel | ent. Thank you,
Jon. So, before we go to questions from
t he Board, or comments from the Board,
to Heat her, | et me acknowl edge the
presence of two additional Board Members
t hat have come in since we've started,
M. WIllie Freeman, who is a Police
Commi ssi oner designee. Then, | think |
saw Ms. Pinsky; is that right? Angela

Pi nsky, who is a designee of the

Mayor -- an appointee of the Mayor,
rat her.
So, let's go to comments and

guestions from the Board.

MS. | Rl SH: | have a question.
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Typically, when we make a charges
recommendati on, the Board does not make
a recommendation as to days. It usually
t hen goes to the APU. | s that going to
be the same process, or are we actually
going to be making a recommendati on for
charges and the number of days?

MR. DARCHE: M. Chair, can | answer
t hat ?

CHAI R DAVI E: Sure, absolutely.

MR. DARCHE: So, we are in the
process of updating our voting app
research so that it will allow you to
calculate those things easily and
convert them to the discipline
recommendati ons that we currently make.

If, after the year, we decide to
adopt the matrix as part of the rules,

t hen we could change our rules and how
we make discipline recommendati ons. I
can assure you that the APU will be
taking the information that is in the
voting app and making their penalty
recommendati ons on charges.

CHAI R DAVI E: Thank you, M. Darche.
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You mi ght want to turn your camera on
t oo. We'd |love to see you.

MR. DARCHE: My apol ogi es.

CHAI R DAVI E: No worries. Ot her
questions or comments?

MS. SI MMONS: (I'ndicating.)

CHAI R DAVI E: Ms. Simmons.

MS. SI MMONS: Yes. | would Iike
some clarity around the chokehol d. I
was under the impression that the
chokehol d, regardless of result, was
grounds for charges -- termination.

And from what |'m understandi ng, |
could be wrong, with the new matri x,
dependi ng upon the result the of the
chokehol d, an officer can now remain on
the Force. So, please clarify that for
me.

CHAI R DAVI E: Jon, you want to?

MR. DARCHE: Yes. Under the matri x,
officers will not be allowed to remain
on the Force. If there are mitigating
circumstances, they would be allowed to
resign or retire fromthe Force before

they're termi nated.
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MS.

CHAI R DAVI E: Ms .

STAHLY- BUTTS:

(I'ndicating.)

Stahly-Butts.

MS. SI MMONS: ' m sorry. ' m sorry.
But according to what Heather said, if
there is not serious, physical injury in

a chokehold, they are not termi nated.

MR. DARCHE: I - -

MS. SI MMONS: So, is that true or
not ?

MR. DARCHE: | believe Ms. Cook made
a mi stake.

MS. SIMMONS: ©Oh, all right. Okay,

t hank you. Thank you, Heather.
MR. DARCHE: | f Soren could let me
share the screen again, | will bring us

back to that.
CHAI R DAVI E: Did Soren hear you
about sharing the screen?
MR. DARCHE: Yes. It is my fault
for my inability to share. So, you

could see here? "Application of a

Chokehol d. "

term nation.

penalty of

MR. PUMA:

The presumptive penalty is
Then, there's a mtigative
forced separation.

Can that be further
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broken down, just in terms of how that
is defined?

MR. DARCHE: Can you clarify that
guestion, M. Puma?

MR. PUMA: What does forced
separation mean, | guess, just to sort

of break it down for the public?

MR. DARCHE: | may be incorrect, but

when you are termi nated, you don't get

to keep your pension. But someone who

is forced to separate from the Force

would still be allowed to keep their

pensi on and benefits, other benefits.
MR. PUMA: Okay, thank you.

MS. SI MMONS: On this chart, under

“"Physical Injury,"” it says, "thirty
suspensi on days, dismi ssal, probation."
“"No injury, ten penalty days." Then,
the |l ast column says, "N/ A or

term nation." So, explain that to me,
pl ease.

MR. DARCHE: Are you tal king about
document that you have, Ms. Simmons?
MS. | Rl SH: No, this is what's on

the screen underneath "chokehol ds. "

a
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MR. JOSEPH: Yes, but it's
applicational method of restraint, other
than a chokehol d. You know, sitting,
standing or kneeling on a person's chest
or back results --

MR. DARCHE: Sorry. Thank you,

M. Joseph. The chokehold portion is
just this top line.

MS. | Rl SH: | see.

MR. DARCHE: Then, below that is
ot her than a chokehol d.

CHAI R DAVI E: The | ast hand | saw,
and | can't see everyone's hand now, was
Ms. Stahly-Butts. Did you have a
guestion or comment ?

MS. STAHLY-BUTTS: Yes. Il mean, |
think the first thing was addressed,
which was, | think in the presentation
t here was a confl ation of being
term nated with this forced separation
and there is clearly a huge difference
when you receive your pension and al
ot her benefits after being term nated.

So, | just wanted to name that

di fference so when we see forced
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term nation -- or forced separation
shouldn't assume that that is the s
as term nation. It's very, very
different.

Also, I"'ma little bit confused
be honest with you, about this
applicationable method of restraint
whi ch means making it unable for so
to breathe by standing on them, kne
on them, what the difference betwee
t hat and the chokehold actually is

practice.

, we

ame

, to

meone
eling
n

in

For i nstance, on Eric Garner, was

that a chokehold, or was he restrai
And what is the difference between

two things? And who gets to decide
difference between them?

As we can see, for chokehol ds,
not always a termi nation. But al so
feel there's this whole, kind of, ¢
area of when people are restricting
breat hing by standing on somebody,
same way we saw George Floyd die.
is not technically a chokehold, it

not be a chokehol d.

ned?
t hose

the

it's
,

ray

t he
That

may

LH REPORTING SERVICES, INC. 718-526-7100




o o b~ W N

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

51

So, some clarity on that, on who is

making this distinction. This document
is full of discretionary distinctions,
| " m uncl ear about who gets to make. But

this one specifically, when is it a
chokehold versus when it's just choking

somebody out with your knee on their

neck and killing or hurting or injuring
them is one question | had.
Then, 1'Il ask the rest after that

gets addressed about this distinction
bet ween chokehol ds versus
applicationable method of restraint of
someone's breathing and what the
difference is and who gets to decide the
difference.

MR. DARCHE: So, my understanding is

is that when the Board is using the

matrix, it's the Board Members maki ng
t he deci sion. Then, when the Depart ment
Is using the matrix, it's the Police

Commi ssioner who makes the final
deci si on.
MS. STAHLY-BUTTS: About whet her

somet hing constitutes a chokehol d or
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restraint of breathing?

MR. DARCHE: Yes.

MS. STAHLY-BUTTS: And ul ti mat
t he Department will be the decider
the final the penalty. So, that's
di scretionary distinction that act
will matter in the |long run.

CHAI R DAVI E: Yes. | mean, th

purpose of this is to, again, try
ensure that there are only rare
devi ati ons from what the CCRB
recommends, both in terms of dispo
and penalty, and what the Departme
final decision is. But both, for
CCRB and for the Department, there
non-bi nding component to this.

MS. STAHLY-BUTTS: | guess the
guestion that |'m asking is, in pa
both because |I was kind of confuse
also just to point out how, in eve

single one of these decisions, the

ely,

of
the

ual ly

e

to

sition
nt's
t he

IS a

rt,

d, but

ry

amount of discretionary choice that's

made -- "Is it a chokehold or not?
it aggravated or not? Is it mtig
or not?" -- all of these, Iin fact,

| s
at ed
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t hi nk showcase and underm ne the actual
outcome that we reach the same deci sion

in that there are so many discretionary

| oopholes in all of this.
So, | just wanted to name them And
also, it feels |ike, even this thing

about chokeholds is just a huge, kind
of , question mark. Li ke, who decides,
and how do we (inaudible), which we
probably won't.

| guess my other quick question is
just about, | just wanted to make sure |
understood the sexual advances, kind of,
t he whole body of discipline that we
just picked up as a result of a kind of
acknowl edgement how wi despread that is.

None of those sexual advances,

propositions, none of those result in

term nation; is that correct?
CHAI R DAVI E: It is not a
presumption of termi nation; is that

correct, Jon?
MR. DARCHE: | believe that is
correct.

MS. STAHLY-BUTTS: Okay . Then,
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along the same |ines, unlawful and
unconstitutional stop and frisks al so,
under no circumstances, result in
term nation; is that also correct?

So that we have officers who
consistently abuse and undermi ne the
Constitution via stop and frisk and they
can rest assured that they will not be
term nated for that behavior; is that
al so correct, according to this matri x?

CHAI R DAVI E: | think the principle
here is that there is a difference
bet ween a presumption of term nation,
whi ch we've said that's where you begin,
and | ooking at officer history, et
cetera, and being able to recommend
charges that then go to the APU where
the recommended penalty is termi nation.

So, | just want us to make that
di stinction. That just because an
infraction doesn't have a presumptive
term nation penalty attached to it,
doesn't mean that given the officer's
full history, the circumstances under

which somet hing occurred, that you can't
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get to charges in a Departmental tri al
where the recommended penalty is
term nation.

MS. STAHLY-BUTTS: But just to be
cl ear, under this matri x, even the
aggravated, which I'"'m assum ng is this
kind of, |ike, what you're talking
about, the escalation of it, the
aggravated penalty for a violation of
stop and frisk, constitutional
violations, is not termi nation either.

So, even with aggravating factors,
this matri x doesn't | and us on
term nation, even if there was a
| ong- established pattern of an officer
violating constitutional rights. So,
first off, systematically, over the --

CHAI R DAVI E: It doesn't prevent us
from recommendi ng term nati on. It is a
penalty in a Departmental trial.

MS. STAHLY-BUTTS: That makes it
hard to understand why we'd go through
all this trouble to adopt the matrix if
there is a number of people who wal k

outside the matri x. But thank you,
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t hose were my questions.

CHAI R DAVI E: Sure, thank you. Any
ot her questions?

MR. DARCHE: M. Chair, the --

MS. COOK: Can | just jump in and
clarify real quick for a moment? The
matri x says that if a combined penalty
iIs ninety days or more, the
recommendation is termi nation.

So, if somebody has, you can see in
the matrix, with each prior, it
escal at es. So, if you have a pattern,
you're going to be escal ating. Li ke
when | went through it before and I
showed you that if it was within five
years, it went up five to ten days; if
it was the second, it would go up ten to
fifteen days, et cetera.

So, with each additional act of
mi sconduct in the past, it goes up
hi gher. So, you could theoretically
come to a place where if you have three
prior acts of mi sconduct or four prior
acts of m sconduct, and they are al

twenty days extra for that mi sconduct,
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then you're getting up into close to

ni nety days. Then, your recommendati on
woul d be.

So, | think if there is a pattern,
there is still -- it's math. There's a
| ot of math going on, but you still have
an ability, once you hit ninety days,

that the recommendati on goes to
term nation. So, | think that's where
patterns come in.

MS. STAHLY-BUTTS: It's a | ot of
hoops to jump through, but | appreciate
the clarification.

CHAI R DAVI E: Jon, did you have a
comment ?

MR. DARCHE: | did.

CHAI R DAVI E: Mr. Darche, and then

John Siegal. " m sorry, then
Mr. Siegal.
MR. DARCHE: | " m pretty sure that

for sexual harassment, that it is overt
sexual touching or intimate physical
cont act . The presumptive penalty is
term nation. Then, sexual harassment,

which is habitual predatory behavior,
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the presumptive penalty is term nation.
CHAI R DAVI E: Mr. Siegal.

MR. Sl EGAL: Yes. Thank you,

Mr. Chair. | have a series of questions
and comments on the matrix that | think
Is important, or |I'd at least like to

make a record on, as we're considering
this.

| do appreciate that it has evolved
since we've reviewed it. And in
particul ar, the concerns that we
expressed about the need to tighten
vague descriptions of aggravating and
m tigating circumstances and factors and
m st akes of fact or |law that just seemed
to | ack standards at all, had been
removed and tightened.

And | do think that orientation
t owards progressive discipline, the
i mportance of de-escal ation as an

aggravating or mtigating factor and the

supervisory responsibilities and
aggravating factor are all important
things that | think we have been working

towards i n our cases.
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And so, the matrix is a step forward
in all of those directions. | am going
to limt my questions to the matrix and
not the Memorandum of Understanding,
which | don't think we are discussing
now. But there is one statement in the
matri x that | want to fl ag. lt'"s on
page 9.

It states that, "If the Department's
determ nation is made that the
m sconduct is appropriately mitigated or
aggravated, the relevant factors,
including a description of how the
factors were applied, will be documented
as part of any recommendation submtted
to the PC."

I now see that's "submtted to the
PC." What | want to flag is that that
requirement of specificity, including a
description of how the factors were
applied, | believe is absent from the
MOU. And that is a particular concern
and a place where | think there is a
devi ati on between what is being said in

the matri x and the MOU. That i s of
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concern to me. That, | guess, we'll get
to when we get to the MOU because this
description in the matrix i s better.

I had a couple of questions about
mitigating factors. Heat her' s
presentation indicated that empl oyment
hi story has been removed as a mitigating
factor. I don't think that is entirely
true. At page 9, it states that a
positive employment history in the form
of accomplishments or Department al
recognitions are still a mtigating
factor, and that just seems wrong to me.

I mean, an officer can be a hero one
day, and we commend t hat. But i f he or
she then comm ts mi sconduct the next
day, the fact of the prior bravery or

heroismreally should not be a

mitigating factor. And so, | think that
concept is still in here, and that is a
concern.

There is a mtigating factor
descri bed as the Iimted i mpact of the
vi ol ation on the Department and its

m SSion. | have no idea what that
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means. The purpose of this is public
safety and protection of the public.

And | don't think that the
Depart ment should be able to find that
t here was a disciplinary violation, but
it didn't really impact the depart ment al
rights m ssion. That is not a
mi tigating factor. The Department's
m ssion is public safety, courtesy,
respect and professionalism So, |
don't understand what that mitigating
factor is.

Third, and | know there is
di sagreement on this issue on the Board
and in policy discussions, the fact of
supervisor's participation as an
aggravating factor. Il think it's very
i mportant, but | do not think that the
presence of a supervisor should be a
mitigating factor for a member of
service who commts a disciplinary
vi ol ation.

We've had a | ot of debate about that
in panel s. | know there is differences

of opinion, but officers are responsible
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for their conduct. And it 1s not
excusabl e because there is a superior
officer on the scene, if they commit
m sconduct .

| think the presumptive penalty of
three days for an unlawful stop and
frisk or vehicle search is too little.
Given the history and the finding of

systemati c unconstitutionality that is

still in place, that three days as a
presumptive penalty is too little.
And | note that it's |ower than this

data that Heather outlined on the prior
CCRB recommendati ons. Our
recommendati ons, the plurality of them,
at least, maybe most of them, were CD-Bs
for stop, frisk and search violations
and three days falls below that. So,
that too is an area of concern to me.

Finally, what | want to note is that
page 32, with respect to false and

m sl eadi ng or inaccurate statements by

of ficers. In this, "As a mitigating
factor, a member of service's inability
to recall activities before or after
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they made the false, m sleading or

i naccurate statement,"” that makes no
sense to me. That seems, to me, to be
an incentive to not remember, to not
recall, and | don't understand the

pur pose of that.

So, | flag these to make a record to
the issues that | think we should
moni tor. We shoul d engage in further

di scussions with the Department as this
matri x takes effect, and | appreciate
t he opportunity to do that.

CHAI R DAVI E: Thank you, M. Siegal.
And |l et me say that the document is a
i ving document. We will revisit it in
six mont hs, and then on a yearly basis
after that. We can address the issues
rai sed at both of those points along the
way, and then on a continuous basis.

That is on the matri Xx.

On the MOU, we can make sure that
the | anguage between the MOU and the
matri x is consistent on the issue you've
rai sed before it is formally signed.

And we will prepare that revised MOU to
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make sure that | anguage Is consistent
with the Board before it's formally
signed.

MR. Sl EGAL: Well, my understanding
is we're not really discussing the MOU.
It hasn't been presented. I think that
what you've just said would actually be
a very material change to the MOU. And
at the right, appropriate time, | would
li ke to discuss that issue.

CHAI R DAVI E: To di scuss which
i ssue; that specific issue, John?

MR. Sl EGAL: Yes. | think that the
requirement, again, | will just raise it
now since you've asked, there appears to
be a substantial difference in the MOU
bet ween the obligations of the CCRB when
our recommendati ons deviate from the
matri x, and the obligations of the
Police Commi ssioner when the Police
Commi ssi oner deviates from the matri x.
And in Section 1, paragraph 2, --

MR. DARCHE: John?

MR. SI EGAL.: Yes?

CHAI R DAVI E: Hol d on one second.
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Let me ask my coll eagues if they can
mute their line so that we don't get the
background noi se.

MR. Sl EGAL: So, the CCRB is
required to describe with particularity
its reasons for deviating fromthe
matri x, and there is not a correspondi ng
requirement on the Department.

And the CCRB is required to describe
how t he aggravating or mitigating
factors were applied, which is the
| anguage that | read from the matri x.

But the MOU does not require that in the
PC's memos on deviating from the matri x.

So, those are concerns that | have
about the MOU and, really, the
requirement of in the extraordinary
circumstances, whenever those are, that
the Commi ssioner deviates from the
matri x, it doesn't appear there is a
requirement of a very reasoned
expl anation.

And that is the | anguage | was
flagging in the matrix that says there

needs to be a reason that the
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recommendati on submtted to the PC, and

|'"d like to see that carried out

t hroughout the process. I f the point of

the matrix is standardi zation and here

there is deviation, there needs to be

real explanation so that al

participants in the process and the

public can understand what that is.
CHAI R DAVI E: Under st ood, and we

will make sure that the | anguage, again,

bet ween the MOU and the matri x on that,

and any other issues, but | think that's

the one that is flagged now, is
consi stent. Mr. Puma.

MR. PUMA: Yes. Thank you, Chair.
Just a couple of questions; | wanted
clarity as to when the matrix woul d
start to be applied to disciplinary
cases. My understanding is that since
it was introduced | ast week by the
Department, that it would only apply to
i ncidents that occur on or after then.

CHAI R DAVI E: As | said in my
remar ks, it applies i mmediately.

MR. PUMA: Okay, including for
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i ncidents that occurred prior to
rel ease of the matrix?

CHAI R DAVI E: That is nmy
under st andi ng, yes.

MR. PUMA: Oh, okay. Then, t
ot her question is related to body
cameras, which |I thought was very
hel pful for Heather to highlight.
Currently, the Board has notes wh
body-worn camera has not been pro
used. And so, some treatment of
t he presentation was hel pful.

However, we just don't have
jurisdiction over building discip
about those infractions. That is
under st andi ng, and is that going
continue to be the case.

CHAI R DAVI E: Heat her or Jon,
want to comment ?

MS. COOK: We don't have
jurisdiction over it, but failing
document somet hing and make a rec
something is an aggravating and
m tigating factor on many of our

and many of the things we do have

the

he

-worn

en a

perly
t hat in

i ne

my

to

do you

to

ord of

t het os
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jurisdiction over. So, it comes into
pl ay that way for us.

MR. PUMA: Okay. Thank you.

CHAI R DAVI E: Sure. Mr. Joseph.

MR. JOSEPH: Thank you. | need some
clarification on the matrix on page 10,
the effect of rank on discipline.

I know John kind of eluded to this
earlier, but in the |ast paragraph, it
says, "A downward departure from a
presumptive penalty may be warranted
when a subordinate is acting under the
cl ose supervision or direction of a
superior, and the supervisor is subject
to discipline for any mi sconduct rel ated
to this event."

So, does that mean we can now | ook
at mi sconduct, not only of the officer,
but their supervisor involved; because
right now, we don't do that?

CHAI R DAVI E: Jon, do you want to
answer that or Heather?

MS. COOK: Il mean, in the panels, we
do do that. There are cases where if

there is an officer on the scene and the
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sergeant is in charge of what's going
on, we hold the sergeant accountable for
what the officers are doing because the
sergeant is the one directing the
operation.

So, we've done cases |i ke that where
we do hold the sergeant accountable and
we woul dn't hold the officer
account abl e. That's pretty consi stent
with what our general practice is and
the way that the investigators write it
up when it's clear. When it's clear in
the way that they've described it here;
when the sergeant is on the scene, the
sergeant is directing.

So, for example, if we have a case
where there's a car stop, and the
sergeant says, "Stop that car." Then,
the officers walk up to the car, we
woul d plead the car stop, that would go
agai nst the sergeant. That we woul dn't
hold every officer who was there for
stopping that car because the sergeant
made the decision to stop the car.

If the sergeant is on the scene and
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says, "Let's get them out, frisk and

search them, we woul dn't hold the

of ficer responsible for the frisk and
search because the sergeant is directing
t hem. The way that the NYPD works is
that they take the order from the
sergeant. So, we do that in our panels
al ready.

MR. JOSEPH: Okay. So, is there any
time when a superior officer, or the
sergeant supervisor, gives an illegal
order and you follow it, there is no --
you are still justified? Meaning, the
member of service is still okay. The
sergeant says, "Take them outside --"

MS. COOK: | think that goes to
subs. | think that goes to subs. That
doesn't go to what is here in the
matri x, which comes into play after
somet hing has been subbed.

So, that's a discussion that the
Board can have before we hit the matrix
poi nt. But once we get to the matri x,

it's already determ ned who is getting

subbed in that case.
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So, | think we just don't want to
conflate those two issues in terms of
whet her, you know, who is really
responsible is a threshold that issue
gets us to the matri x. Once we get to
the matri x, we've already made t hat
determ nati on.

CHAI R DAVI E: Does t hat answer your
qguestion, M. Joseph?

MR. JOSEPH: Yes, thank you.

CHAI R DAVI E: Sure. And | saw
Mr. Rivadeneyra's hand.

MR. RI VADENEYRA: Yes, thank you,
Chair. | just wanted some
clarification. And | know Jon had said
this earlier, but the definition that is
within the matrix for term nation and
forced separation, they still apply.

Under termi nation, "A member of
service may be entitled to all or part
of their accrued pension benefits." And
| will admt, | haven't had a chance to
read the case | aw that governs that,
that's cited for that, as well as the

state |law that's cited there.
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But | would like to have a little
bit more distinction of, |ike, the
di stinction between termi nation and
forced term nation and the amount of
benefits that the officer, or member of
service, is entitled to if they are
found guilty and then termi nated.

CHAI R DAVI E: Can anyone take that
one?

MR. DARCHE: Sure.

MS. COOK: Il think Jon -- yes, | was
going to say Jon.

MR. DARCHE: So, | think that is
somet hing we need to get back to the
Board on because it's not something that
we deal with very much.

And | recently |l earned there are
differences in the tiers of which
pensi on you are in that determi ne, if
you were in the NYPD, how much pension
you bring with you when you retire or
when you are forced to separate.

So, | just don't want to give you
incorrect information. So, I will come

back to you with the correct
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i nformati on.

CHAI R DAVI E: Jon, is that as matter
of | aw?

MR. DARCHE: | think it's actually a
matter of the contract, but it may also
be a matter of | aw.

MR. DWYER: Jon, | believe there's
law on it al so. | believe after twenty
years there's | aw. Now, what's not
bei ng pointed out here is that if a
person voluntarily separates, then a
Court won't order them back into
empl oyment . If they are fired, the
Court may order them back into
empl oyment, if they find the proceedings
unfair.

So, this is not as simple as some
people m ght perceive it as, "Oh, you're
giving the person a great benefit." | f
you term nate them and they go to court,
and the Court finds the decision
I nappropriate, they can be rehired. | f
they voluntarily retired, they're
retired. So, this is not as clear as

some mi ght perceive it.
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CHAI R DAVI E: Thank you. Ms .
Si mmons.
MR. RI VADENEYRA: | - -
CHAI R DAVI E: | " m sorry, go ahead.

You had a foll ow-up?

MR. RI VADENEYRA: | just had one
mor e question about the -- well, two
more questions about the matri x. The

first question, the matrix puts "Failure
to Intervene"” under "Excessive Force."

| " m wondering if that's something we are
going to |l ook into as having
jurisdiction over.

Then, a question to Heather in
regards to when we piloted our matri x,
we put up data on the concurrency rate,
meani ng our charges and subs with the
PC.

CHAI R DAVI E: You mean our
framewor k?

MR. RI VADENEYRA: Yes, our
framewor k.

MS. COOK: | think that would be in

the standard -- we can run it. | think,

t hough, that would be our standard
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concurrency rate because that's just
what we've been -- right? | mean,
that's what we've been --

CHAI R DAVI E: We have di sambi guat ed
-- is that how you say that term? -- the
charges from the, at the times in our
data, from non-charges cases. And we
| ooked at where the Commi ssioner has
concurred on both guilty verdicts, then
the following on penalties, and we've
done the same for the disposition for
t he non-charges.

So, | think maybe what
Mr. Rivadeneyra is asking, can we | ook
at those APU cases where we refer
charges under the matrix to see what the
Commi ssioner's concurrency rate has
been, both on the outcome, which is
pl eas and verdicts, then the penalties.

MR. RI VADENEYRA: Yes, thank you.

MS. COOK: So, the guilties, then
what was the second part?

CHAI R DAVI E: The guilties and the
penalties, right.

MS. COOK: So, the penalties,
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remember, because we refer charges, we
don't give a specific penalty.

MR. DARCHE: But on the APU, we keep
the statistics of whether or not if
there is a guilty verdict and what the
penalty was.

MS. COOK: And what the penalty is,
right.

CHAI R DAVI E: Ri ght .

MR. DARCHE: So, we can get that
data for Mr. Rivadeneyra and the others.

MS. COOK: | just want to make sure
" m cl ear. So, do you want to know when
t hey deviated from the recommendati on
t hat we asked for, that the APU asked
for?

So, before trial, the APU is saying,

“"We want twenty days, then they're
found guilty and they get five days; is
t hat what your question is?

MR. RI VADENEYRA: In regards to a
pl ea, but when the Commi ssioner devi ates
from what has -- and even if he devi ated

fromthe plea, but in those cases where

the framework cases went to the APU and
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there was either a plea or a finding of
' X' days, whenever the Police

Commi ssioner deviated from those bigger
cases.

MR. DARCHE: So, this is going
forward, M. Rivadeneyra, or in the
past ?

MR. RI VADENEYRA: Under the use of
our framework.

MR. DARCHE: So, we have that
i nformati on. We'll get it for you.

CHAI R DAVI E: Yes. And | think we
can |l ook at the instances where we
recommended charges, and then the
Depart ment deci ded that they were going
to go with something | esser.

MR. DARCHE: We will break it up.

CHAI R DAVI E: Ri ght . Whose hand did
| see? Ms. Bond.

MS. BOND: | just had sort of a
practical, procedural question in terms
of how we are going to use this matri x.
| think what's comng to |light here is
that this is a fairly complicated matri x

to apply. And historically, when board
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panel s have convened to | ook at these
cases, investigators in their reports
have really just provided us with a
recommendati on around whether to
substanti ate or not. Then, it had been
a relatively simple process to determ ne

what ki nd of disciplinary recommendati on

to make.

Here, it is much more compli cated,
and | think for some good reason, in the
sense that we will now have more

informati on to consider from an
officer's disciplinary history that will
need to be applied and consi derations

around aggravating and mtigating

circumstances that we'll, both, want to
apply and then we'll want to document.
And so, | guess my question is, how

is this going to work? Are the
investigators now going to be trained on
the matri x and be making a
recommendati on around both, the

determi nation or whether something
shoul d be substantiated, as well as

providing information about the kind of
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di scipline that we should be
recommendi ng under the matrix, or is

t hat somet hing that panels are going to
be doing themsel ves?

MS. COOK: That's still something
panels are going to do. What we are
going to do is we're going to --
obviously CTS is going to need to be
updated to add more information and more
fields.

Liz and | are going to put together
for you guys, the same way we usually
do, you know how right now the current
framework that we use, you can click on
it if you need refreshers and there's
buttons in CTS you can click on for the
framework, for definitions of what
everyt hing means.

Thankfully, one of the good things
about the matrix is, a lot of it is in

chart form So, what we are going to do

is, we'll upload those charts for you.
But then, Liz and I, when we are in the
panels, we'll help, kind of, walk you

t hrough it, the same way we used to walk
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you through the framework where,
obviously, we don't vote. The staff
doesn't vote.

The votes are for you guys, but if
you have questions about where to find
somet hing, how to use somet hing, we can
wal k you through it the same way. So,

t he bigger burden will probably be on
Liz and myself in the panels to have
more of the knowl edge of where to find
everything in the matrix so that we can
direct you.

But we can't really -- you know, |
think it would be a |larger discussion
about whether or not investigations
shoul d be making those recommendati ons
because we want to make sure that we
keep all of the discretion for the
recommendati ons with you guys and maki ng
sure that the result that comes, comes
from a deliberation from the Board.

So, we can certainly talk about what
ways you guys want it -- how you want it
to work and what would make things

easier for you. And we are going to put
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together a training for you guys on the
matrix so that we can walk you through
it in more detail.

So, it will be sort of be |like a
much more extensive version of the hypos
t hat we wal ked through here, and we'l/|
show you where you can find all the
resources to find the different tables.
We're going to try to work with Lincoln
to get CTS to a point where there can

just be drop downs that give you the

options.

So, like, drop downs with
aggravating will tell you, drop downs
with mtigating will tell you. [t won't
just say "substantiated charges." | t
will say, "substantiated aggravated
penalty,"” "substantiated presumptive
penalty.” And that will be, hopefully,
built in, so it will be sort of one | ess

mat hemati cal cal culation that you'l
have to do. We can get the computer to
do that, hopefully.

But in the beginning, at |east, the

plan is for Liz and | to do the heavy
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l[ifting in the panels of wal king you
guys through it.
MS. BOND: Okay, that's hel pful.

And | raise that, in part, just as a
practical issue, but also because |
think it will be very important for us

to be documenting in a very detailed
way, where we potentially are departing.
Or 1 think, probably, the bigger issue
here is that we're going to potentially
be interpreting the matrix differently

t han the Department.

And | think that gets a little bit
to Mr. Siegal's point, which is that |
think not only will we want to document,
sort of, how we are using the matri x,
but it's important that we get
informati on back from the Depart ment
about the ways in which they are
potentially either deviating or frankly
interpreting the matrix in a way that's
different than we are so that we can
report to the public and we are in a
position at regular intervals, as are

built into this process.
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I think the Chair said every six or
twel ve months this is going to be
reviewed in some way, but | just want to
make sure that we are able to really
identify where there's potential pain
poi nts, where there's disagreements
about what kind of penalty should be
I mposed.

Again, either because we are
interpreting things differently or
because there's just substantive
differences about what kinds of
penalties should attach.

CHAI R DAVI E: Thank you.

MR. DARCHE: | f the Department- -

CHAI R DAVI E: Go ahead. Was t hat
Jon?

MR. DARCHE: | f the Department
deviates from our recommendati ons, they
have to explain why under, both the
Charter change and the 2012 Order.
There is nothing in the matrix that is
going to change that, | think.

So, we are still going to get the

expl anations, but | think Ms. Bond is
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one- hundred percent correct that we need
to document our reasons, and the teamis
wor ki ng on that. Lincoln and his team
are going to have something that wil
easily track these things for you in the
m dst of deciding a case, but also for
us so that we have an idea of what is
going on, |ike, a global trend
Situation.

MS. BOND: Yes, Jon. | understand
t hat the Charter requires some
expl anati on and the current draft of the
MOU requires some explanation, it's just
not specific as to, | think, again,

Mr. Siegal said earlier, the specific
rati onal es.

And now that we have a matrix that
allows for very specific mtigating
factors, we've just got to make sure
that we're getting all of those details,
as opposed to an explanation, along the
lines of, you know, "We didn't think
because it's inconsistent with the
Department's mission that we should

i mpose this kind of penalty or this kind
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of discipline.
| just want to make sure that we're

getting the | evel of specificity we need

so we can identify where there's

di fferences. Thank you, M. Chair.
CHAI R DAVI E: Thank you. | saw

Ms. Irish, Ms. Simmons and then

M. Dwyer.

MS. | Rl SH: Just a quick point about
timng. | really think it's important
t hat we understand the concurrence rates
bef ore that six-month review period
where we have to make the decision as to
how this is working. This is a | ot of
work for us to be doing, and it's still
just a recommendati on.

So, to the extent that we are -- and
we are willing to do the work, but to
the extent that we are seeing things
getting overturned with frequency, that
woul d not be acceptable. And | don't

understand the tim ng of when we

actually will be getting back those
expl anati ons of deviations, and | think
that is important to really nail down
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and to have some data at that six-month
period point.

CHAI R DAVI E: Yes. | would agree,
Ms. Irish, and | just want to say that
if it is the case, that there is the
frequent -- there are frequent
deviations from CCRB's recommendati ons,
then we have a very serious problem with
this arrangement.

And these documents are only as good
as the integrity of the people who are
responsi ble for implementing them. We
have done pretty well with the MOU
related to the Administrative
Prosecution Unit, so we have preference
here.

And again, |I'"m going to ask to
silence your mi crophones on your
comput ers. But we have some pretty good
evidence with the use of the MOU and the
APU. So, the comm t ment has to be that
t he deviations will only be for
extraordinary circumstances. And i f
t hat doesn't hold, then we have got a

serious issue with this entire
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structure. Who was next, Ms. Simmon

MR. JOSEPH: Don't we have a problem

with the deviation now, that the Pol
Commi ssi oner is not sending us the
reasons why he devi ated?

CHAI R DAVI E: That changes with
this. And if it doesn't change, the
we' ve got a prom se.

MS. SI MMONS: "' m emphasi zi ng wh
t he Chair has just stated, that this
a |leap of faith on our part. And |,
one, have serious issues with some o
the terms and | | ook forward to maki
stronger changes in the future. But
this is an exercise of futility, the
six months, |I'm going to have a very
strong recommendation, --

CHAI R DAVI E: Yes, but |I'm just

s?

i ce

n

at
S
for

f

ng
i f

n at

MS. SI MMONS: -- just so you know.

Let me finish. Because there's too

many

problems with it, as it is right now.

So, for us go along with that in the
hopes to improve it, if, in fact, it
a one-way deal .

CHAI R DAVI E: Ri ght . Well, | et

I S

me
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just say this, that is not how this is
being entered into. And | would agree
with you three months, six months, down
the road, if we see that this process is

not hol ding, then, again, we've got some

serious issues to reckon with. Who was
next? | think it was M. Dwyer.

MS. STAHLY-BUTTS: | have somet hing
to add. lt's Marbre.

CHAI R DAVI E: Okay, Mr. Dwyer, then

Ms. Stahly-Butts.

MR. DWYER: M. Chair, | didn't open
this Pandora's Box, and | will respect
your response of, "We will deal with it
| ater. " But since my coll eagues opened
the i ssue of process, | will again raise

the issue that disciplinary records
shoul d be viewed after a decision is
made, whether an allegation is
substantiated or not.

That's not how it is currently,

where |'m given the person's parti al
di sciplinary record, then I'm given the
case at the same ti me. So, if we are

going to get a comprehensive
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di sciplinary record, just |like a jury,
we should deci de whether the person is
substantiated or not substantiated, then
we should be given their disciplinary
record.

| understand that doesn't fit
exactly within today's discussion, but
| ' m not the Board Member who opened how
cases will be processed. So, | join in
t hat di scussion, but totally respect if
you want to defer it to another day.

CHAI R DAVI E: Yes, | think we
shoul d. | think we should just focus on
the matri x, per se, and the MOU, per se,
for now. But we can decide -- | mean,
we can have that discussion. | think we
have a process and if we want, we can
have a discussion about whether or not
we are going to deviate from that
process.

But we will table that for another
di scussion, another time, but it is on
the record. Ms. Stahly-Butts, and |
just want to make one point. We still

haven't heard from the public, so |
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woul d hope that we would | eave some ti me
so that we can do that.
Ms. Stahly-Butts.

MS. STAHLY-BUTTS: Absol utely, |
agree. | just want to, | think,
reiterate the suggestive point about the
reality that we have been working with
t he Department since our inception and
we have seen both extreme instances of
non- adherence to our recommendati ons, as
well as a lack of transparency in
providing detailed explanations of why
t hey devi at e.

I am so bewi |l dered about why we
woul d act as if anything has changed in
the Department at this moment and why we
woul d put blind faith and so much effort
and time and capacity into a deeply
flawed matrix in |ight of that history
and track record.

And so, | just want to reiterate
t hat we have that requirement. | have
yet to see an explanation that is
actually in good faith to that, and we

have a huge gap in the actual adherence
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to our suggestions. This idea to just
blindly trust the NYPD is so incredibly

bewi | dering to me in this moment and in

my experience, in any actual reasoning
besides -- |I'm actually not sure of the
reasons. But | just wanted to name that

that is the history that we are
approaching this year with. Even if
it's "a new day," that, actually, it's
not a new day. It's the same Depart ment
and history. So, | just want to name
t hat and ground us in that.

CHAI R DAVI E: And | would say that,
you know, at these interviews where
we' re checking in, if that pertained,
"1l say it again, we've got a huge
i ssue.

So, one more. Then, | think we
should really have the reso. introduced,

get the motion, then let's hear from the
public. Ms. Bond.

MS. BOND: | just want to make one
qui ck point, which is that | understand
the skepticism of some of my fellow

Board Members. | do think this matri x
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presents an opportunity to bring some
consi stency and transparency to the way
we do our work, and also to the way that

NYPD approaches discipline.

But | do think that we have to hold
t hem accountable, and | think we have
two ways of doing that. One is, that |

think it needs to be very transparent,
which is why | was, | think, asking the
guestions, and others were asking
guestions, about documentation and
ensuring that the Department is actually
providing us with detailed information
about how they're applying the matri x.
And | just also would point out that
| think our second option for
accountability is that our MOU is
subject to term nation, | think, on
thirty days notice. And so, to the
extent that we are not getting the
cooperation that we need, or we feel
i ke this is not a good faith effort on
the part of the Department, we do have
the option of term nating the MOU and

goi ng about this work in a different
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way .
CHAI R DAVI E: Thank you. That's a
very good summary. The Chair will now
recognize Mr. Puma to read into the
record the resolution, followed by a
moti on. Then, we will open it to the

public for comment, and Board Members

can continue to comment as well and ask
gquestions. But let's see if we can give
the public an opportunity as well. So,
Mr. Puma.

MR. PUMA: Al'l right. Thank you,
Mr. Chair. Thank you, everyone,

actually, for a really substantive

di scussi on. And you know, there is
clearly still a |lot more questions and
substantive and practical issues that
need to be clarified. It al so has taken

a ot of work and input and cooperation
from others to get to this point.

And there is also a process
guestion, not just related to how the
matri x would be i mplemented, but also, I
guess, as to the current status of the

matri x and being used by the Depart ment
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and how the CCRB's work fits -- how the
CCRB, within its current |egal
structure, how our cases would get
treated.

And as | was clarifying, the
Department did adopt the disciplinary
matri x | ast week. So, with all this
said, | guess there is an open question
as to what is next for the Agency, which
is why we are having the meeting,
vis-a-vis the matri x.

So, with all of this said, | wanted
to propose a resolution regarding
adopting the matrix for a one-year pil ot
program. At the end of the year, we can
analyze the results and determ ne
whet her CCRB's continued use of the
matri x would truly serve the interest of
t he people of New York City.

And I amtold that | must read this

resolution into the record, and al so

understand that the text of this will be
made avail able in the packet. So, |
will read the text:

“"Whereas, the New York City Police
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Depart ment, NYPD, has devel oped a
di scipline matrix that details the
presumptive penalties for various forms
of mi sconduct, including m sconduct
falling within the jurisdiction of the
Civilian Compl ai nt Revi ew Board, CCRB:

Whereas, the CCRB has been using its
own discipline framework to determ ne
what | evel of discipline to recommend,
depending on the type of allegation and
the totality of circumstances and is
comm tted to having more consistency in
the | evel of discipline imposed on
police officers found to have engaged in
m sconduct :

Whereas, the CCRB is commtted to
increase transparency of the police
di sci plinary process and more public
awareness about the penalty an officer
faces for engaging in m sconduct:

Now, therefore, the Board of the
CCRB resolves that, beginning
February 1, 2021, it utilize the NYPD's
di sciplinary matrix on a trial basis for

a period of one year as the non-binding
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framework for its discipline
recommendations in all CCRB cases,
including cases handled by the CCRB's
Admi ni strative Prosecution Unit.

After the one-year trial period, the
Board will exami ne the data coll ected
during the trial and determi ne whet her
continued use of the discipline matri x
by the CCRB increases transparency and
consi stency and serves the people of the
City of New York."

CHAI R DAVI E: So, will you move it?

MR. PUMA: ' m sorry?

CHAI R DAVI E: Mr. Puma, do you move
t hat ?

MR. PUMA: | move.

CHAI R DAVI E: So, the motion has
been made to adopt the resol ution.

We're just going to get a second, then
we'll go into comment and questions from
t he public. s there a second?

MR. DWYER: Second.

CHAI R DAVI E: Thank you. Now we
will open it up to the public for

comment and questions. Yoj ai ra?
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MR. Sl EGAL.: Mr. Chair, can | just
ask a quick question? | think I know
the answer, but | want to be clear. We
are voting on the matrix and not on the
MOU?

CHAI R DAVI E: Yes. | was informed
by Counsel that we don't need to vote on
t he MOU.

MR. SI EGAL: Okay, because |I'm not
prepared to vote in favor of the MOU at
this time, but my vote is defeated. So,
t hank you.

CHAI R DAVI E: So, just the matrix is
all we're voting on. Al'l right.

MR. JOSEPH: | ' m sorry, Chair

CHAI R DAVI E: Yes?

MR. JOSEPH: Just one clarification;
it is said that it will be reviewed in a
year. Does that preclude us from
| ooking at it in three months and six
mont hs?

CHAI R DAVI E: It does not.

MR. JOSEPH: Thank you.

CHAI R DAVI E: Sure. Yoj aira.

MS. ALVAREZ: Thank you, Chair. For
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t hose that would |like to make a comment,
pl ease use the raise-your-hand feature.

As a remi nder, we are asking folks to

[imt comments to two mi nutes. We will
have the timer up. Al so, keep your
comments limted to the discussion of

the disciplinary matri x.
If you have any questions or
comments outside of that, you can e-mail

me at outreach@CCRB. NYC. gov.

We will first be hearing from
Council Member Adrienne Adams, foll owed
by Council Member Debi Rose and M chael

Sisitzky after that.

CHAI R DAVI E: Council Member Adams,
wel come.

MS. ADAMS: Thank you very much, and
good afternoon. Thank you for having
this meeting. It has been very
interesting to hear the take of the
Board on the disciplinary matri x. I
really don't have a whole ot to share.

I, too, would like to hear the
guestions from the public as well. And

|, too, am |l ooking forward to the use of
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this matrix by the CCRB, and knowi ng

what your feedback is as we proceed with

this living document.
| ask again that all Members do
realize this is a living document. I

appreciate your vote today, and again,

| ook forward to your suggestions on how
to move forward to make sure that the
NYPD is in compliance. Thank you very
much.

CHAI R DAVI E: Thank you, Counci
Member, and we will | ook to the Council
to also raise with the CCRB issues that
you see emerging that you think we
should consi der. So, thank you for your
| eadership of the public safety
commi ttee. Counci|l Member Rose.

MS. ROSE: Okay, thank you. Good
afternoon. | want to thank Chair Davie
and the entire CCRB Board for convening
this hearing to gather public input on
this very important issue.

I am really heartened by the
t hought ful discourse that |'ve heard

this morning and your comm tment to make
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accountability a reality. Last June, we
in the New York City Council passed
Local Law 69, a long overdue bill which
required the NYPD to develop a

di sciplinary matrix that would spell out
a recommended range of penalties for
each type of violation.

This issue was very personal to me
and my constituents. More than six
years ago, then Officer Daniel Pantaleo
used an unauthorized chokehol d that
killed my constituent, Eric Garner. The
officer then held his job for more than
five years, even receiving overtime pay
at taxpayer expense.

We had no indication that he would
be dism ssed from the Department until
the Commi ssioner made the announcement
in 2019, five years |later and after much
public pressure. What is even more
pai nful is knowi ng that Pantaleo had
mul ti ple substantiated cl ai ms of
m sconduct before he killed M. Garner
in 2014.

I f NYPD' s disciplinary system
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functioned the way disciplinary systems
in other professions function, Pantaleo
woul d not have been on the job and Eric
Garner could possibly be alive today.
That is the primary motivation for me
for this matrix, to give some sembl ance
of order to disciplinary process, to

gi ve standards that all officers are
held to account.

| ndeed, with regard to Pantaleo's
case, | see that the matrix includes
harsher penalties for repeat progressive
di scipline offenses, something we
shoul d've had in place a very long time
ago. But unfortunately, while the new
matri x moves our city in the right
direction, it does not guarantee that
the civil rights of all New Yorkers will
be respected.

This matrix can be rendered
meani ngl ess at the sole discretion of
the Police Comm ssioner, And that is
troubling to me and my constituents.
Under this document, the New York Police

Depart ment Commi ssioner retains the
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ultimate discretion to override the
recommendati on of the matrix, just as
the Commi ssioner has had the power to
override the decisions of the Civilian
Compl ai nt Revi ew Board.

The NYPD should not have the ability
to excuse or deviate violations that
were comm tted by its own officers. The
police shouldn't be able to police
themsel ves.

Under this new matrix, the
Commi ssi oner would merely have to issue
a memo explaining the factors he
considered for deviating fromthe
matri x, and the Department would be
required to report on how often the
Commi ssi oner deviated from that matri x.

It is then up to vigilant el ected
of ficials, community activists and the
press to keep an eye on these deviations
and continue the call for
accountability.

| was really glad to hear that the
CCRB is going to re-exam ne that after a

year's ti me. | have long said that
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accountability, transparency and
consi stency are necessary steps in
police reform as it relates to
respecting the civil rights of New
Yor kers.

This matrix brings some | evel of
transparency and consistency to the
process, as in, the public will know

when officers were held to standards and

when they were not. But, it fails to
bring true accountability, it is not
only meani ngful if the New York Police

Commi ssioner does not abide by this
mat ri x.

The Mayor and the Commi ssioner have
called this a living document, and | and
many across the City call on them revise
this non-binding matri x and make
di sci plinary authority independent of
t he NYPD and bring New Yorkers the true
accountability they deserve. Thank you
for allowing me to exceed my ti me.

CHAI R DAVI E: Thank you, Counci

Member, and let's say that it is going

to take all of the stakeholders in this
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process to ensure that both the spirit
and the law of this matrix and the
accompanyi ng MOU are carried out. And
we are going to, as | said to Counci
Member Adams, we are going to really
depend on the New York City Council to
exercise that |evel of vigilance with us
in this process.

And | do believe that we have gone
right up to the gates of what the | aw
will allow, and we |look forward to
continuing to monitor this process. So,
t hank you for your | eadership and al
t hat you do, and thank you for your
comment s.

Who is the next speaker, Yojaira?

MS. ALVAREZ: Thank you, Counci
Member . Next we will be hearing from
Mi chael Sisitzky followed by Yasmeen
Khan.

CHAI R DAVI E: Pl ease go ahead.

M chael ?
(No response.)
CHAI R DAVI E: So, do we want to go

to the next speaker then come back,
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Yoj ai ra?
MS. ALVAREZ: Yes. Next we will be
hearing from Yasmeen Khan.
MS. KHAN: Hi, can you hear me okay?
CHAI R DAVI E: Yes, we can.
MS. KHAN: I am a member of the
medi a. l'"m from WNYC.

CHAI R DAVI E: Sure.

MS. KHAN: Chair Davie, | know you
were asked about this, but | just want
to sneak in two questions. | know you

were asked about this before, you said

t hat your understanding is that the
matrix will apply even to behavior prior
to January 15th.

We are having a hard time getting a
cl ear answer on that, actually, from
City Hall and the NYPD. So, I'm
wondering how you have come to that
under standing, or if you can just tell
us when the public can get an ironcl ad
under st andi ng of whether the matri x
applies to behavior, to any acts of
m sconduct, before January 15th?

The ot her question |I have is related
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to the MOU. lt's been touted a bunch,
when is it going to be signed? And wh
if you don't get the employment histor
and the other things in the agreement
a timely manner?

CHAI R DAVI E: So, on the first
guestion, |I'm going to ask Jon or Matt
Kadushin to comment if they wish, or
Heat her. Thank you. While we wait fo
them to come on, because | can't see

them due to the --

at

y

i n

r

MR. DARCHE: So, | think the -- can

you fol ks hear me?

CHAI R DAVI E: Yes, go ahead. Yes.

MR. DARCHE: For the purposes of t
Board, we are going to follow the matr
goi ng forward. And | think any one of
the reasons why the Board is adopting
the matrix is because the penalties
appear to be the appropriate one in th
vast majority of cases for the
di scipline.

So, it would seemto me that there
woul d be no reason for the Depart ment

deviate from the CCRB recommendati on

he

I X

e

to
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based on this matrix merely because the

conduct occurred before the adoption of

the matri x. The Police Comm ssioner had
final authority, still has final
aut hority. And so, if he wants to use

the matri x, he can use the matri x.

CHAI R DAVI E: Then, on the second
guestion on the MOU, we hope to have
t hat signed some time in the next week.
We do have to work out any
i nconsi stencies, as were pointed out by
M. Siegal, between the MOU and the
mat ri x.

I don't think those are many,
although the one Mr. Siegal pointed out
could be described as substantive, but I
think we can make that change without
any major chall enges there. So,
hopefully some time within the next week
we will be in a position to sign the
MOU.

MS. KHAN: Thank you, again. And as
the next part of that, | was just
wondering, part of the MOU was getting

t he disciplinary history of the
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officers. And | know obviously you have
had trouble with getting other evidence
and body camera footage in a timely
manner . What happens if you do not get
this documentation in a timely manner ?
You said twenty days was the

extricated - -

CHAI R DAVI E: The Commi ssioner, the
public and everyone else will know about
it. And part of the accountability in
this entire reset, as we have called it,
is a new |l evel of transparency. We are
going to -- so, we are going to

anticipate that the Department is going

to live up to its part of this

comm t ment . And if they do not, we will
be the first to call them to task on

t hat .

MS. KHAN: Thank you.

CHAI R DAVI E: Sur e. Who i s next,
Yoj aira?

MS. ALVAREZ: Thanks. Next, we will
be hearing from M chael Sisitzky,
foll owed by M chael Noble from Community

Board 4.

LH REPORTING SERVICES, INC. 718-526-7100




o o b~ W N

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

109

CHAI R DAVI E: Sur e. Pl ease go
ahead, speaker.

MR. SI SI TZKY: Good afternoon. My
name is M chael Sisitzky. ' m Seni or
Policy Counsel with the New York Civil
Li berties Union.

Because of our longstanding concerns
regardi ng the NYPD's approach to
di scipline, we've historically called
for the creation of the disciplinary
matri x to provide objective standards
and, in theory, place sone guardrails
around the unrestrained exercise of
di scretion, and basically to serve as a
metric by which we can hold public
officials accountable to the rules they
claimthey are following.

So, while there is some significance
to the fact this document now exists, it
has to be viewed in the proper context.
And that context is that the NYPD simply
| acks the comm tment to accountability
that is a necessary precursor to this,
or any, matrix operating effectively.

In recent weeks, the Admi nistration
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and NYPD | eadership have been touting
the matri x as constituting a seat change
in their approach to discipline,
claim ng that the NYPD is taking

| eadership, reformng itself and
recomm tting to prioritize
accountability. But unacknowl edged in
the Admi nistration's messaging is the
simple fact that the NYPD didn't have a
choice as to whether to develop a

di scipline matri x.

As we heard from Council Member
Rose, in June 2020, the City Counci
passed | egislation requiring that the
Department issue a disciplinary matri x.
So, the mere fact that the Department
has complied with the | aw that was
passed while thousands of New Yorkers
were demonstrating in the streets,
doesn't signal a culture shift in
attitudes surrounding discipline from
t he Department.

And any promi ses that the NYPD is
going to utilize this matrix to maxim ze

accountability are elusory when this is
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the same Admi nistration and same NYPD
| eadership that has long fought to keep
police m sconduct records secret and
that in recent months persistently
def ended obvi ous instances of police
vi ol ence agai nst protesters. These
problems can't be fixed through simply
adopting a disciplinary matri x. They
require a culture change in City Hal
and One Police Plaza.

The CCRB should not put stock and
assurances around the Police
Commi ssioner that he will Iimt his
l egally unlim ted discretion, and nor
should the CCRB rush into any agreement
that limts its own ability to make
i ndependent recommendati ons for cases
within its jurisdiction.

Simply accepting rules written by
t he NYPD subject to the Commi ssioner's
uni |l ateral ability to apply, reject or
modi fy would undercut the independent
credibility of the CCRB as an oversight
agency.

So, the NYCLU urges the CCRB to
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seriously consider the propositions of
this matrix from communities that are
most directly i mpacted by police
vi ol ence and respond to public advocacy
for a stronger matri x.

Rat her than simply accept an
NYPD- generated formula, the CCRB needs
to be demandi ng stronger accountability
mechani sms and aggressively counter any
efforts by NYPD to use this or any other

matri x to justify their continued

unwi |l Il i ngness to hold officers
account abl e. We sent in full written
comments, so | will stop there and thank

you for the time.

CHAI R DAVI E: Thank you, M chael.
Let me just say that | do believe that
t he Mayor and Police Commi ssioner have
negoti ated in good faith around this
matri x and what was demanded by the
| egislation from the Council.

That said, this matrix 1S not

perfect. It is a living document. And
as | said before, it's just going to
require all of us, including the New
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York City Civil Liberties Union, to hold
all parties accountabl e.

| do think we've got as much as we
could get through by |law, and we wil/l
have to refine major portions of this.
And | am sure you will make sure that we
know when we need to do that, if somehow
we missed the mark.

But | would not have encouraged my
coll eagues to enter into this if |
t hought the Police Comm ssioner or the
Mayor were not proceeding with us in
good faith, and I think they are, but we
all have to be held accountable.

And as | said before, we are going
to expect everyone, and especially the

advocates in the |legal community to help

us do that. So, | thank you for your
comment s. Next speaker, please,
Yoj aira.

MS. ALVAREZ: Thank you, M chael.
Next, we will be hearing from M chael
Nobl e, followed by Samah Sisay, then
Dr. Jacki e Cody.

CHAI R DAVI E: Wil the speaker
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pl ease go ahead?

MR. NOBLE: Okay, |I'm unmuted now.
Thank you. Thank you for the
presentation. Everything that | had to
say has already been said, more or |ess,
by Council Member Rose, so that cuts off
some of my time.

I want to thank Yojaira for the
great presentation she gave to one of
our comm ttee meetings recently. She
did an outstanding job, and | asked her
a |l ot of questions, and she had the
answers to them

One question that | had, though, and
| asked her this, the matrix i s great,
it opened our eyes in the public to not
only the kinds of things that one could
be charged for as a police officer, but
what you do about them

It's a huge matrix, the question is,
a member of the public who wants to make
a complaint to you can't be aware of the
things that it took to substanti ate.

And there's got to be some transparency

on your end too.
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| tell you this from personal
experience, something | observed and got
an unsubstantiated finding in the mail,
it's disturbing to me. So, | would like
to know, where do we find this? Before
somebody calls you to make a compl ai nt,
t hey should know what they need to tell
you in order to have their complaint be
substanti ated.

CHAI R DAVI E: So, this is a process
guestion that I'm going to ask staff to
reach out to you about. We want to take
guestions and comments on the matri x
itself, specifically.

So, |'"mgoing to ask Yojaira if she
will reach out to you, or one of her
team to have a conversation with you
about that questi on.

MR. NOBLE: Okay, thanks. Because
we don't ever get to the matrix without
getting to you first.

CHAI R DAVI E: Under st ood. Thank
you, sir. Next speaker, please,

Yoj aira.

MS. ALVAREZ: Thank you so much,

LH REPORTING SERVICES, INC. 718-526-7100




o o b~ W N

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

116

M chael . I will be reaching out. Next ,
we will be hearing from Samah Sisay,
foll owed by Dr. Cody.

MS. SI SAY: Great, thank you. Good
afternoon. My name is Samah Sisay. I
am an attorney and a Bertha Justice
Fell ow at the Center for Constitutional
Ri ght s. CCR has served, for the past
thirteen years, as lead Plaintiff's
counsel in Floyd versus The City of New
York, a federal |awsuit that
successfully chall enged the NYPD's
unconstitutional and racially
di scrim natory stop and frisk practices.

I n September 2020, the CCR, al ong
with many other groups submtted a
public comment and testified before the
CCRB regarding detailed concerns with
t he NYPD's proposed discipline matri x.
However, despite these efforts and
concern, we believe that the finalized
matrix still remains an inadequate
reform

First, many people have already

mentioned this, but the matrix is filled
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with broad discretion to disregard the
presumptive penalties. Abuse of

di scretion in discipline has al ways been
one of the primary i mpedi ments
identified by i mpacted communities,
particularly Black and Latin X
communities, to accountability for
police m sconduct.

Yet, the finalized discipline matri x
essentially embol dens the Police
Commi ssioner's discretion, destroying
any trust in the matrix |leading to
meani ngful change. This issue of
di scretion is evident throughout the
matri x, especially as applied to
m tigating factors.

Several factors are unexplained and
have the potential to broadly shield
officers from meani ngful disciplinary
consequences. Factors |ike any
extraordinary circumstances or hardships
t hat may be relevant.

Furthermore, the finalized
di scipline matrix uses the state of mi nd

of an officer in the absence of intent,
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which is subjective to mtigate any
meani ngful penalty for violations. We
think this just provides officers room
to place blame on the characteristics or
circumstances of the victims of their

m sconduct to get around any form of
accountability.

This has already been mentioned, but
the presumptive penalties for stop and
frisk are inadequate. Three penalty
days are i nadequate and can be easily
mi tigated down to training through vague
mtigating factors.

Unconstitutional stop and searches
are grave violations that NYPD officers
have been trained on repeatedly. And
this inadequate penalty highlights the
Department's | ack of interest in holding
of ficers accountable for these abuses.

Mor eover, the matri x does not
include any disciplinary penalties for
i mproper Level 1 and 2 DeBour
| nvestigative Encounters.

Lastly, the discipline matrix cl ai ms

to define clear escal ating penalties for
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repeated offenses by officers. However,
the section of progressive discipline
only states that acts of mi sconduct
adjudi cated through command di scipline
may be considered for progressive

di scipline purposes | eaving discretion

for them to not be consi dered.

So, we've submtted a full written
statement, so |I'm going to stop in the
i nterest of ti me. But, in conclusion,

these issues with the matri x underm ne
the stated goals and they're serious
i Ssues. Therefore, we're calling on

CCRB to think really hard about

accepting this matri x. We're asking for

it to be rejected and also the proposed
MOU. Thank you.

CHAI R DAVI E: Thank you. Next
speaker, please.

MS. ALVAREZ: Thank you. Next, we

will be hearing from Dr. Jacki e Cody,
foll owed by John Teufel, then Jennvine
Wong.

CHAI R DAVI E: WIll the speaker go

ahead? Dr. Cody?
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DR. CODY: Yes, yes.

CHAI R DAVI E: Pl ease go ahead.

DR. CODY: Can you hear me?

CHAI R DAVI E: Yes, we can.

DR. CODY: Oh, good. Thank you so
much. l'"m multi-tasking. Hi, everyone.
Yes. So, the matrix is a start. And |
am so glad, Chair, that you gave
recognition to the | ate Mayor Dinkins,

t hat was excell ent.

I want to -- now |I've got all these
|l ess seconds. Al'l right. So, as far as
the matrix is concerned, | amreally

concerned about the ambiguity of the

di scipline. And using the word

di scipline, we need to find out the
definition because it | ooks |like penalty
or punishment system, this is what we
are given.

So, in order to |lessen the ambiguity
in determ ning violations, | want to
know, is there best practices or
procedures that police officers or
people hired within NYPD are signing to

commt to, so that if they do commit a
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m sconduct or violation, it is clear.
Here, you were given this training,
so to speak, and you signed to it, and

you clearly understood what the best

practice/ procedure is. This is not what
you di d. And t hat would | essen the
ambi guity.

So, | want to know, are there best

practices given for the officers to sign
to and agree to, so that on the other

side if they do commt a mi sconduct, the

ambi guity of their actions is less -- is
more -- well, there's no ambiguity?
Thank you.

CHAI R DAVI E: Thank you. And |
woul d say that there is a Patrol Guide
t hat governs the officers' conduct. And
when that Patrol Guide is violated, that
is both where the -- that's where this
entire -- or at |east alleged to have
been vi ol ated, that is where this entire
process comes into play.

Again, we will see over the next
year and with these intervals along the

way, how well this matrix and the
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accompanying MOU hel ps us to get to
first more consistent application of
penalties to infractions, and, to
whet her or not we actually get to the
rare occurrence of the Department's
deviations from the CCRB's
recommendati on. That is the goal.

Next speaker, please.

DR. CODY: Thank you.

MS. ALVAREZ: Thank you, Dr. Cody.
Next, we will be hearing from John
Teufel, followed by Jennvine Wong and
Karm ta Morgan.

MR. TEUFEL: Yes, hello, Council
Member s. My name is John Teufel. | am
a former CCRB investigator and an
attorney. | have written extensively
about this.

My first point is that, and this
seems to have been skipped over, but the
matri x allows an officer who calls a
Bl ack person the N-word to keep his job.
| cannot i mage why an officer who would
feel compelled to do that would ever be

all owed to keep his job. " m curious
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who will vote for a matrix that allows
police officers to call Black people the
N- word and still keep their job.

So, anyone who has followed this
i ssue must be very frustrated by what
t hey heard today. What | heard was,

"faith in the Police Commi ssioner ;"

“"trust," "hope,"” "faith," "good faith
negotiations.” What | did not hear?
Sixty to seventy percent. That is the

number, the percentages, of when the
Police Commi ssioner has rejected CCRB
di sci pline over the past few years.

This matri x does absolutely nothing
to change that. The Police Commi ssioner
and the NYPD do not deserve the trust of
t he CCRB. What you are doing today is
you are voting on whether to bind the
CCRB' s hands, but not the NYPD's hands.

Council Member Rose mentioned that
she would Iike to prevent another Eric
Garner, and that is what we are all
trying to do. This matrix does not do
t hat . This matri x keeps in place the

exact same system that has resulted in
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one police officer being fired for
m sconduct in the |ast ten years.

There is no reason to trust the
Commi ssi oner, and right now is your
| ever age. Your | everage is not three
mont hs from now, it Is not six months
from now. | f you vote for this today,
you will be voting for a propaganda
point for the NYPD and for Mayor
Di Bl asi o.

Now, | am not naive. | understand
t hat there are ten appointees fromthe
Mayor or from the NYPD. Now | can
understand why the NYPD wants you to
vote for this; it doesn't affect them,
quite simply. It allows themto
continue the same corrupt practices that
t hey've been doing for many, many, many
years now.

But, | would ask the Board Members
who still care about NYPD discipline not
to allow the Mayor to keep going on TV
and saying how we have compl etely
over haul ed police discipline when we

know that this matrix does nothing of
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the sort.

And | would also say, please do not
vote for a matrix that allows racist
police officers who call Black people
the N-word to keep their job. Thank you
very much.

CHAI R DAVI E: Next speaker, please,
Yoj aira.

MS. ALVAREZ: Next, we will be
hearing from Jennvi ne Wong.

MS. WONG: Good afternoon. Thank
you for the opportunity to testify. My
name is Jennvine Wong. | am an attorney
with the Cop Accountability Project at
The Legal Aid Society. We are the
| argest provider for indigent crimnal
| egal services across the five boroughs.
Thanks for letting me testify.

| wanted to note, first, something
t hat was brought up earlier was
Commi ssioner Shae's prom se to share,
publicly, investigations. And whil e
that is a positive and welcome response
after years of advocacy for greater

transparency and accountability, |
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wanted to bring up something that has

al so been brought up several times now.
That the prom ses are not enough to
address and repair the harms of this
traditionally opaque disciplinary system
and the harm it has brought i mpacted
communities.

U timately, the disciplinary matri x
is still a discretionary tool that the
NYPD can disregard or change at any
ti me. And much like the Patrol Guide,
while there may be progressive
principles espoused, it can be and is
easily underm ned by the Department
itself.

And so, a disciplinary matri x
comprom sed by the Commi ssioner's
retention of ultimate discretion over
di sci plinary deci sions can never be
considered a complete or adequate
response to the NYPD' s deeply entrenched
culture of impunity and record of
protecting bad cops.

So, the NYPD and the Mayor have a

| ot of work to do to rebuild trust with
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New Yorkers, if they hope to have any
credibility when it comes to any of
these reforms within the NYPD.

Somet hi ng that the Chair had brought
up earlier was the application of this

matri x to cases or to incidents that

predate January 15th. I n one of the
cases where Legal Aid is Counsel, our
client was brutally assaulted. He was

placed in a chokehold and tased thirteen
ti mes by Detective Fabio Nunez in
Washi ngton Heights in the Summer of 2018
over a noise issue.

Detective Nunez has a | engthy
m sconduct history, including multiple
applications of chokeholds and forty-six
CCRB al |l egati ons. One thing that could
be done to start to rebuild trust is to
start by term nating officers, I|ike
Detective Nunez, who has not yet even
had his disciplinary trial or received
any discipline for these actions.

" mrunning out of time, and so |
just wanted to say one |l ast thing. That

the CCRB should not have to rely on the
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NYPD to produce necessary documents and
body-worn camera in order to complete
their investigations. They shoul d be
provided directly and without
obstruction.

And so, ultimately what New Yorkers
need is a disciplinary system that will
not be subject to the discretion and
whi ms of the Police Commi ssioner. | t
needs to be independent. New Yor kers
deserve something more than
unenf orceable promi ses. They deserve
real accountability.

And so, we hope that | eadership will
continue to acknowl edge that the public
cannot simply be told to just trust the
NYPD blindly and to remember to push for
greater transparency and for greater
true accountability. Thank you.

CHAI R DAVI E: Thank you, and we hope
you will help us do that. Thank you.
Next speaker, Yojaira.

MS. ALVAREZ: Thank you. Next, we
will be hearing from Karm ta Morgan,

foll owed by Carolyn Martinez, and then
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Abi gail Lofchie.

CHAI R DAVI E: | s our speaker there?

MS. MORGAN- RANDELL: Can you hear
me ?

CHAI R DAVI E: Yes. Pl ease go ahead.

MS. MORGAN- RANDELL: Okay. Good
afternoon. My name is Karmta
Mor gan- Randell, and | am a co-chair for
t he Manhattan Borough-based Council.

As a community member, | am
concerned about the |l ack of transparency
regarding the training information in
the discipline policy. | am not sure
why there is not more accessibility to
what trainings are going to be offered
to officers who violate those policies.
So, that is what | wanted noted.

CHAI R DAVI E: Thank you. Next
speaker, please.

MS. ALVAREZ: Thank you, Karmita.
Next, we will be hearing from Carolyn
Martinez-Cl ass.

MS. MARTI NEZ- CLASS.: Hel |l 0?

CHAI R DAVI E: Yes, please go ahead.

MS. MARTI NEZ- CLASS: Thank you.
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Hel | o. My name is Carolyn
Martinez-Class, and | am testifyi
behal f of Communities United for
Ref or m. " ve submtted written c
to the Board, so my comments here

be more focused.

ng on
Pol i ce
omment s

wi |

It's i mportant to begin by noting

that the NYPD did not elect to cr
di scipline matri x. It was forced
so by City Council-advanced | egis
as a result of the mass mobili zat

eate a
to do
| ation

i ons

t hat occurred | ast year in response to

police violence nationally and he
New York City.

The NYPD is incapable of poli
itsel f. Over the course of the
year, we have seen example after
of NYPD officers acting violently
with little regard for the public
the systematic | ack of account abi
t hat plagues the Department. The
behavi ors by the nation's | argest
department have been enabled by a
chronic | ack of accountability.

Unfortunately, the NYPD s new

re in

cing
ast
exampl e
and
and
ity

se

police

LH REPORTING SERVICES, INC. 718-526-7100




o o b~ W N

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

131

disciplinary matrix will enshrine it in
policies, the NYPD' s problematic
approach to discipline. The NYPD's
matrix is flawed, and as written, it
will embol den and empower officers to
engage in a wide spectrum of police
vi ol ence.

Some issues include many of the
presumptive penalties for police
m sconduct to not cover firing, despite
the fact that it's harmful. That's for
things like intentionally withhol ding
medi cal assistance, unwanted sexual
advances, i mproper searches of vehicles,
unaut hori zed or unwarranted strip
searches or retaliatory actions for
subm tting a complaint to this Agency.

Penalties for use of force are
contingent on how severely injured the
person is, not the illegality or the

i nappropri ateness of the conduct, which

makes it clear -- instead of making
clear that all excessive force is
unaccept abl e. This encourages coverups

and continued violence.
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The guidelines codify the troubling
practice of allowing officers to retire
from the NYPD when officers engage in
police violence. That means the
Depart ment has the discretion to cut a
deal with officers who have been found
to have engaged in m sconduct and allow
them to retire with benefits, instead of
facing term nation.

And, as others have said, the
di sciplinary matri x obscures and
incentivizes police violence by being
overly discretionary. The NYPD has the
power at any moment to disregard or make
changes to the matrix and the Mayor and
t he NYPD are counting on the opagqueness
and complexities of this discipline
system to obscure their guidelines to
provide cover to protect cops who kill,
brutalize, sexually harass and lie in
of ficial capacity.

And these concerns are not new. I n
September of 2020, CPR, as well as
nearly seventy organi zations and si xteen

fam |ies of New Yorkers killed by NYPD,
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including Gwen Carr, the mother of Eric
Garner, signed a letter that was shared
with Chair Davie and Executive Director
Darche that outlined many of the same
concerns with the matrix that | have
shar ed.

The CCRB has a responsibility to the
public to reject the NYPD' s matri x and
to vote against the resolution to adopt
the NYPD's discipline matri x. The CCRB
was created as an agency independent of
the NYPD, and it underm nes CCRB's
credibility to be bound to a matri x that
t he NYPD controls and that codifies the
officers who will be able to keep their
j obs after engaging in m sconduct
agai nst members of the public.

Many New Yorkers currently don't
file complaints with the CCRB because
t hey don't have faith that the
complaints will result in meaningful
di sci pline. Agreeing to the NYPD s MOU
will ensure that even more New Yorkers
make the choice not to submt

compl ai nts.
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We need the CCRB to stand up for New
Yorkers whose rights have been viol ated
and have experienced harassment and
vi ol ence due to these officers. And
this can't happen if the CCRB settles
for a slap on the wrist instead of
pursuing firing officers who engage in
m sconduct .

In addition to urging Members of the
Board to vote against --

CHAI R DAVI E: l'd like to ask you,
we have a | ot of people behind you who
have been waiting quite a while. So,
could you take the next ten seconds and
wrap up, please?

MS. MARTI NEZ- CLASS: Sure. Just to
close out, in addition to voting agai nst
t he proposal to adopt the NYPD' s matri x,
we woul d actually ask the CCRB to create
a matri x over areas that CCRB has
jurisdiction for, that's been for med
primarily by famlies of New Yorkers who
have been killed by police and
communities that regularly experience

police violence and police
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accountability organizations worKking
with and representing those communities,
Thank you.

CHAI R DAVI E: We note your comments.
Thank you. Next speaker, please.

MS. ALVAREZ: Thank you, Carolyn.

Next, we will be hearing from Abi gai
Lofchie followed by Leslie WIlliams and
that will conclude our public comment
portion.

CHAI R DAVI E: So, as soon as we hear

from M. WIlliams, I'll ask the Board
Members if they are ready to call to
guestion. Then, we simply can proceed

to a vote.

So, please, m nd your two mi nutes
because we just have some business to
get to. So, thank you.

DR. LOFCHI E: Sur e. My name is
Abi gail Lofchie. | agree with a | ot of
the comments people have made. This is
really a problematic matrix, but, as a
doctor, just as an individual who val ues
human |ife, | want to emphasize that

failure or refusal to obtain medical
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assistance intentionally or when the
injury is readily visible gets you
thirty penalty days and probation,

unl ess they decide -- they could also
decide to give you a favor and just give
you twenty days.

This is completely unacceptabl e. We
know t hat people have died in police
custody because they've been refused
medi cal care. There have been court
cases about how it's unconstitutional to
do this, to deny medical care to people
in prisons. | don't know why it would
be constitutional to do it -- for a
police officer to do it.

| think it shows a disregard for
human |ife that none of us would want in
our police officers. And | can al so
say, as someone who has treated people
in police custody, it doesn't do the
justice system any harm to take people
to the hospital first.

They are still in handcuffs. Il have
to ask for them to be taken out of

handcuffs to exam ne them They're
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still being guarded by the police. lt's
not |i ke people go unpunished, if they
get medical care first. There is no

justifiable reason ever to deny someone
medi cal care that they need, and this
should be something that is automatic
term nation.

CHAI R DAVI E: Thank you for your
comment s. Next speaker, please.

MS. ALVAREZ: Thank you, Doctor.
Next, we will be hearing from Leslie
WIlliams.

MR. W LLI AMS: Good afternoon.

Dr. Davie, can you hear me?

CHAI R DAVI E: Yes, thank you.

MR. W LLI AMS: Okay. | want to read
one short subject. And it says,
“Superior orders are often known as a
Nuremberg defense. Just following
orders. "

That was a German way of backing up
the plea in a court of |aw that a
person, whether a member of the
mlitary, |law enforcement or a fighting

force of the civilian popul ation should
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not be considered guilty of committing
actions that were ordered by a superior
of ficer.

This is an issue that we need to
deal with with the Police Department,
with the rank and file. It's not just
t he superior ordered them, but they
should be foll owi ng what should be right
for the public.

Secondly, we need to deal with
Al bany to change the pension |aws to
ensure that they reflect that a person
who is term nated for any of these
reasons that we have cited before should
not be eligible for pension. They
should not be able to retire with a
pension if they've killed someone.

Thank you.

CHAI R DAVI E: Thank you. So, that
concludes our public speakers. Let me
see if there are any more questions or
comments by the Board Members. We have
a motion on the floor. So, questions or
comments from Board Members?

(No response.)
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CHAI R DAVI E: Al'l right. Heari ng
none, --

MS. STAHLY-BUTTS: | have a comment,
a few comments.

CHAI R DAVI E: Sure.

MS. STAHLY-BUTTS: First of all, |

feel deeply saddened by this vote. | t
feels almost |ike a forgone concl usi on,
but nonetheless, | think it's really

i mportant for me to say a few things.
One is that this matrix is clearly
i nsufficient. | think that's been shown

by the fol ks who've spoke and shared all

of the | oopholes, all of their concerns,
all of the egregious behavior police can
engage in and not be termi nated. But

also, it's so full of |oopholes as to be

meani ngl ess.

So, as a stated objective that, |
t hi nk, Chairman, you've stated about
maki ng sure there's alignment that
should be objective. But in reality,
this does not achieve that because
there's just a wide, wide ability for

complication and discretion that's
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t hroughout the document.

If you read page 6, it's obvious
that this actually maintains full
aut hority of the police. However, it
al so doesn't stop the police from
policing themselves in any way, shape or
form What it does is it put our rubber
stamp on them policing themsel ves. And
| think in many ways, it just makes us a
pawn of the NYPD and the Mayor's
performative attempts to rescue their
reputati ons and makes us mout hpi eces for
this lie.

At the end of the day, we have a
Department that, for the tens of
t housands of us that were in the streets
this summer, we were are very well, very
wel | aware are not accountable to the
brutality and remain absolutely above
the law in many ways and refuse to do
t hat .

So, this performance that the Mayor
is asking us to put on and our
willingness to adhere to it, | think is

really problematic and in every possible
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way undermi nes our independence and
really our functionality inside this
system.

And al though I think we pay tribute
to the incredi ble movement and the
advocates who really made this moment
possi ble to pass even the demand for
this disciplinary matrix, that by
informng it, we are really betraying
t hem.

Not only have we heard their voices
t oday and for the |ast few months that
are in stark opposition to us adopting
this, but the reality is we are
swal | owi ng and being handfed a policy by
t he NYPD, as opposed to devel oping one
of our own.

And by doing that, we are relying on
el usive prom ses of accountability that
have been proven over and over again to
be false. And we are putting our faith
in a Department that has failed our
peopl e, as opposed to people who have
held them account abl e.

It really delegitim zes us as a body
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t hat was put into practice that was
created to hold police accountable. And
instead, we are literally adopting the
police's own policies and binding
ourselves to it and on blind faith
saying, "W'Ill revisit this in a year,"
when we actually will have | ess power,
is the reality.

So, | think if we are serious about
accountability to the communities and
not just the ambitions and applications
to the politicians who've appointed us
to this seat, we will commt to a
community-based process and not adopt a
handfed matri x that has huge flaws and
huge | oopholes and really changes
nothing in terms of our power.

| also think, as it stands, we're
trading our independence and our
|l egitimacy for, at best, empty symbolism
and at worst, political theater.

And | think this is a huge, huge
m st ake and a huge underm ning of this
institution and the work that advocates

in the community have done, not only
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this year, but for the |last few decades
t hat put us into existence. | think it
is a betrayal of that.

So, | am voting no, and | beg ny
co-workers and coll eagues to do the
same.

CHAI R DAVI E: Any ot her comments
from Board Members?

(No response.)

CHAI R DAVI E: Are we ready to vote?

MR. JOSEPH: (I ndicating.)

CHAI R DAVI E: Sure.

MR. JOSEPH: There are definitely
i ssues with this matrix, but | am going
to vote for it. And as we do now, we
don't have to go along with it.

Where there are issues, areas, that
are problematic and we don't agree with,
we need to speak to it. We need to say,
"Yes, this is in the matrix, but it is
not something that we feel comfortable
wi t h. And so, we are going to move in a

di fferent direction. These are things
that will be made public. These are

things that will be documented and
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movi ng forward.

By voting for this, or using this,
since the City Council made the Police
Department do it, does not mean that we
accept it and that are just going to
blindly and quietly move along with it.
|, for one, will not be quiet about
I ssues or parts of it that don't make
sense and are not fair to the public.
Am | still online?

CHAI R DAVI E: We can hear you. We
can hear you, but we can't see you.

MR. JOSEPH: Oh, okay. Sorry. I

t hought | was talking to myself. That's

it. That's all | have to say.

CHAI R DAVI E: All right, thank you.
Anyone el se?

(No response.)

CHAI R DAVI E: Al'l right.

MR. RI VADENEYRA: Mr. Chairman, |
just wanted to definitely thank all of
t he advocates for the work that they
have done to get us to where we are
right now. | do agree with Nathan on

the fact that this was created, the
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| egi slation that compelled the NYPD to
do this lives within the City Council.

And | think one of the things that
we need do is really push more on City
Council to sure-up, and, you know,
|isten to the testimony from today, and
we should also be sharing the testi mony
fromtoday with the City Council so that
they are aware of the flaws within the
mat ri x.

I just wanted to name that and put
t hat out there. That we do have ot her
mechanisms to really correct and amend
and push forth a more transparent and
accountable matri x.

| vote yes today, though, just
because | feel that we need to move this
forward. And the way to move this
forward and keep the conversation moving
forward is by doing this.

I do not believe -- and correct me
if I'"mwrong, that this is only a
non- bi nding, and we are entertaining the
matri x as something to help us and guide

us, but we are not bound to the matri x.
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So, therefore, we still have a |level
of independence. And hopefully, we can
work with the City Council to amend the

matri x and push for more transparency
and accountability.

CHAI R DAVI E: Thank you, M ke.
Esmer al da.

(No response.)

CHAI R DAVI E: You're on mute.

MS. SI MMONS: | think that the many
flaws of the matrix have been made
readily apparent by coll eagues here on
t he Board, as well as by the advocates,
who actually are the ones that got the
matri x created to begin with.

Let's not kid ourselves, NYPD is not
reformng itself. This is not a new day
for NYPD, and we are an independent
body. But our job here, in my opinion,
is to use the matrix to show what can be
done and to monitor the matrix to show
what NYPD does.

What we need to do is have the
courage, if, in fact, there are

contradictions indicated, which,
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unfortunately, | believe will show up,
to do the right thing and say that this
is a farce and we're out of the MOU.

I am voting yes, but | have | ooked
at NYPD | ong and hard, and |'m hoping
this is a new day, but | don't think,
let's see what they do. We know what we
can do, document everything.

CHAI R DAVI E: Got it. Ms. Bond.
Thank you, Ms. Simmons.

MS. BOND: | want to add this from
myself and fell ow Board Members and
t hank all of the speakers today, all of
t he advocates that have been pushing for
greater accountability today and over
the summer and all the years prior.

| agree with Ms. Simmons, that this

is just another tool for us to help

drive accountability, it is not the be
all and end all, nor is it necessarily a
new day. But | think it's important

because it gives us another mechani sm
for concretely holding the NYPD
account abl e, holding ourselves

accountable to the public, because there
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will be ample opportunities to revisit
aspects of this disciplinary matrix that
will require change.

| think that it is one-hundred
percent certain that we will be
requesting changes to this matrix in the
future, but | think it is a starting
pl ace. And | think, ultimately, with
respect to accountability, a matrix is
not what is going to drive
accountability. Giving the CCRB binding
di sci plinary authority is what's going
to truly empower the CCRB to represent
the people of New York City and their
interest with respect to interactions
wi t h NYPD

So, | vote yes today, not because
the matrix is a panacea, but because |
do think it represents a tool for us to
use in holding the Agency account abl e.
Thank you, Chair.

CHAI R DAVI E: Thank you. Al'l right.
Are we ready to vote? M. Dwyer, you
want to comment? And I'd like to see if

we can get a vote before we have members
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who have to | eave. Mr. Dwyer.

MR. DWYER: My brief comment is |
believe I heard a member of staff say
t hat having analyzed this, the penalties
in this are collectively stronger than
the penalties in the CCRB matrix we
adopted a year or two ago. So, | think
t hat needs to be recogni zed.

CHAI R DAVI E: So not ed. Thank you,
Mr. Dwyer. Al'l right. Are we ready to
vote?

(No response.)

CHAI R DAVI E: Al'l right. Al'l those
in favor, please say, "aye."

ALL: Aye.

CHAI R DAVI E: Al'l those opposed,

pl ease say, no.
MS. STAHLY-BUTTS: Absol utely no.
CHAI R DAVI E: Abstentions?
(No response.)
CHAI R DAVI E: Al'l right. Thank you,
Board Members. The motion passes, and
we appreciate staff, Board Members, the

public, the Department, City Hall, City

Council and all the stakehol ders,
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particularly the advocates and the
public, and particularly those people
who have suffered egregiously at the
hands of the Police Department.

This is a start. A journey of a
t housand miles begins with the first
step. This is just the first step.
We've got a |long way to go, and |
appreciate all the input that has gone
into getting us here.

And now, we will spend a year
checking in periodically along the way,
seeing if all of us are going to hold up
to our part of this bargain.

So, thank you all. We need to do a
qui ck executive session. So, may | have
a motion that we adjourn to executive
session?

MS. Pl NSKY: So moved.

CHAI R DAVI E: And a second?

MR. SI EGAL: Second.

CHAI R DAVI E: All those in favor of

adjourning to executive session, please

say, "aye.

ALL: Aye.
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CHAI R DAVI E:
(No response.)
CHAI R DAVI E:

executive session,

Opposed?

No. We will move to

and Soren will | et us

know when we are ready.

Thank you all.

everyone for com ng out.

| ot of work still

(TI ME NOTED:

Thank you to
W' ve got a

to do, but thank you.

2:30 p.m)
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CERTI FI CATE

STATE OF NEW YORK)
SS.

COUNTY OF NEW YORK)

|, Danielle Rivera, a shorthand reporter
within and for the State of New York, do hereby
certify that the within is a true and accurate
transcript of the statement taken on 01/29/2021.

| further certify that | am not related to
any of the parties to this action by blood or by
marri age, and that | amin no way interested in
t he outcome of this matter.

I N W TNESS WHEREOF, | have hereunto set

my hand this 29th day of January 2021.

$Em@wgﬁﬁﬂm

DANIELLE RIVERA

LH REPORTING SERVICES, INC. 718-526-7100
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