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L@CDIA

August 15, 2017

The Honorable Dana Sussman
Deputy Commissioner for Policy and Intergovernmental Affairs
New York City Commission on Human Rights
P.O. Box 2023
New York, NY 10272
By email: policy@cchr.nyc.gov

Re: Proposed Rules Implementing Local Law No. 37 of 2015, the Stop Credit
Discrimination in Employment Act (SCDEA)

Dear Deputy Commissioner Sussman:

I write on behalf of the Consumer Data Industry Association (“CDIA”) to offer
comments on the proposed rule by the New York City Commission on Human Rights
(“the Commission”) to implement the Stop Credit Discrimination in Employment Act
("SCDEA”). The SCDEA amended the Human Rights Law’s provisions regarding
credit discrimination in employment and applications for licenses and permits.!

CDIA is concerned that (1) the proposed definitions conflict with existing law;
and (2) per se violations are unduly restrictive and could lead to unnecessary claims.

I. Background on CDIA, the law, and the proposed rule

CDIA is an international trade association, founded in 1906, of more than 130
corporate members. Our mission is to enable consumers, media, legislators and
regulators to understand the benefits of the responsible use of consumer data which
creates opportunities for consumers and the economy. CDIA members provide

1 Implementation of the Stop Credit Discrimination in Employment Act, Proposed Rules: Open to
Comments and Public Hearing notice, available online as of August 9, 2017 at
https://rules.cityofnewyork.us/content/implementation-stop-credit-discrimination-employment-act.
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businesses with the data and analytical tools necessary to manage risk. Our members
help ensure fair and safe transactions for consumers, facilitate competition and expand
consumers’ access to a market which is innovative and focused on their needs. CDIA
member products are used in more than nine billion transactions each year. Our
members also provide credit background checks to employers, non-profits, and
government agencies.

The Commission is proposing to amend its rules to establish certain definitions
and procedures with respect to Local Law No. 37 of 2015, the SCDEA, which added
provisions to title 8 of the New York City Administrative Code prohibiting credit
discrimination in employment and applications for licenses and permits. The SCDEA
was enacted to ensure that applicants for employment, licenses, or permits are not
arbitrarily denied opportunities based on poor credit. CDIA submits these comments
with recommendations relating to the proposed rules, specifically as they relate to the
use of employment applicant’s credit history for employment screening purposes.

CDIA supports the fair and appropriate use of credit history information for
employment screening purposes. Employers must only use such information in a fair
and non-discriminatory manner. At the same time employers should be allowed to fully
vet and assess applicants for employment to make informed hiring decisions affecting
their companies, and the safety of their customers and their property. The use of credit
history for employment screening purposes is used selectively by employers and used
only for certain positions. Not every background check requested by employers
includes a check of an employment applicant’s credit history.

II. Recommendations to improve the proposed rule

A. Key definitions should be amended to conform to existing law

The proposed rule would amend section 2-01 of title 47 of the Rules of the City of
New York to add, among other new terms, the term “consumer credit history.” It is
unclear why the definition in the proposed rule is different than the definition of the
same term in SCDEA. This should be addressed so that there is consistency between
the two. While the proposed definition may appear to be a technical rearranging of
words, there is no reason for this reorganization. These differences could amount to a
substantive difference. The proposed rule should either let the SCDEA definition stand
on its own without a regulatory definition, or the proposed rule should follow the
SCDEA definition verbatim.

SCDEA definition of Proposed rule definition of




“consumer credit history”, § 8-102.29

“consumer credit history”, Proposed § 2-
01

29. The term "consumer credit history"
means an individual's credit worthiness,
credit standing, credit capacity, or
payment history, as indicated by:

(a) a consumer credit report;

(b) credit score; or

(c) information an employer obtains
directly from the individual regarding
(1) details about credit accounts,
including the individual's number of
credit accounts, late or missed
payments, charged-off debts, items in
collections, credit limit, prior credit
report inquiries, or

(2) bankruptcies, judgments or liens.
A consumer credit report shall include
any written or other communication of
any information by a consumer
reporting agency that bears on a
consumer's creditworthiness, credit
standing, credit capacity or credit
history.

Consumer credit history. “Consumer credit
history” is an individual’s credit
worthiness, credit standing, credit
capacity, or payment history, as indicated
by

(i) a consumer credit report, which shall
include any written or other
communication of any information by a
consumer reporting agency that bears on a
consumer’s creditworthiness, credit
standing, credit capacity or credit history;
(ii) a consumer’s credit score; or

(iif) information an employer obtains
directly from the individual regarding

(a) details about credit accounts, including
the individual’s number of credit accounts,
late or missed payments, charged-off
debts, items in collections, credit limit,
prior credit report inquiries, or

(b) bankruptcies, judgments, or liens.

The proposed rule would also amend section 2-01 of title 47 of the Rules of the
City of New York to add, among other new terms, the term “consumer reporting
agency.” CDIA believes the proposed definition is inconsistent with how the same term
is defined in New York’s Fair Credit Reporting Act. State law defines a “consumer
reporting agency” as “...any person who, for monetary fees, dues, or on a
cooperative nonprofit basis, regularly engages in whole or in part in the practice of
assembling or evaluating consumer credit information or other information on
consumers for the purpose of furnishing consumer reports or investigative consumer
reports to third parties.”> The definition in New York’s Consolidated Laws is more
consistent with the definition found in the federal Fair Credit Reporting Act which
defines a consumer reporting agency as “any person which, for monetary fees, dues, or
on a cooperative nonprofit basis, regularly engages in whole or in part in the practice of
assembling or evaluating consumer credit information or other information on
consumers for the purpose of furnishing consumer reports to third parties, and which

2 New York Consolidated Laws, Article 25 of the General Business section, § 380-a(e).




uses any means or facility of interstate commerce for the purpose of preparing or
furnishing consumer reports.”® To avoid confusion, CDIA recommends that the term
“consumer reporting agency” as being proposed be stricken and replaced with the
definition as found in New York’s Consolidated Laws.

It is also important to note that the extraneous language in the proposed
definition of “consumer reporting agency” also includes an extremely open-ended
clause that “a person or entity need not regularly engage in assembling and evaluating
consumer credit history to be considered a consumer reporting agency.” This overly
broad statement could encompass anyone who provides consumer credit history
information and again strays from the well-known understanding that a consumer
reporting agency is an entity that “assembles or evaluates” consumer credit history. For
this additional reason CDIA recommends that the term “consumer reporting agency” as
being proposed be stricken and replaced with the definition as found in New York’s
Consolidated Laws.

B. The per se violations are unnecessary and problematic

The proposed rule would amend title 47 of the Rules of the City of New York by
adding a new section 2-05 entitled “Prohibitions on Discrimination based on Credit by
Employers, Labor Organizations, Employment Agencies, and Agencies Authorized to
Issue Licenses, Registrations, or Permits.” CDIA is concerned about the per se violations
of New York’s Administrative Code. Under the proposal, using or requesting
applicants for employment sign a waiver authorizing a credit check would be per se
violations of section 8-107(24) of the New York City Code, regardless of whether any
adverse employment action is taken against an individual applicant. This sets a very
high bar for employers, requiring no intent to discriminate, and allows claims where no
harm is suffered by a claimant.

Furthermore, the proposed rule, in adding a new section 2-05, would create a per
se violation of 8-107(24) of the New York Administrative Code to ask or require
applicants for employment to sign a waiver authorizing a credit check.* This could lead
to unintended consequences and open the flood gates for complaints brought under this
section of the New York City Code whenever an employer states in their federally
mandated disclosure for a background check that a credit check may be conducted. The
federal Fair Credit Reporting Act (“Federal FCRA”) requires that employers provide an
applicant for employment with a clear and conspicuous disclosure regarding the fact
that a background check will be conducted for employment purposes.® Often, for the

3 Federal Fair Credit Reporting Act, 15 U.S.C. § 1681a(f).
4 Proposed Rule, new section 2-05(a)(4).
515 U.S.C. § 1681b(b)(2)(A)(i) — (ii).



sake of consumer transparency, these disclosures include language about the different
types of background checks an organization may request/conduct on applicants for
employment, although that does not necessarily mean that such a check (i.e., credit
check) will be conducted. To therefore make it a per se violation of the law that if a
federally required disclosure lists “credit check” as one type of background check—
even if no such check is ultimately requested or conducted —may lead to countless
unnecessary complaints and actions where again, there is no harm or adverse
employment action taken and no credit check is in fact conducted.

III. Conclusion

Thank you for the opportunity to provide these comments in response to the
Commission’s Notice of Public Hearing and Opportunity to Comment on Proposed
Rules to establish certain definitions and procedures to SCDEA. We hope that you agree
that the key definitions in the proposed rule should be amended to conform to existing
law, and that the per se violations provisions should be eliminated.

Respectfully submitted,
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Eric]J. Ellman
Senior Vice President, Public Policy & Legal Affairs
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August 16, 2017

Dana Sussman

Deputy Commissioner for Policy and Intergovernmental Affairs
New York City Commission on Human Rights

P.O. Box 2023

New York, NY 10272

RE: OPPOSING SCDEA RULE CHANGE
Dear Deputy Commissioner Sussman,

On behalf of the National Association of Professional Background Screeners (NAPBS), whose members
include New York City residents and businesses, we write to you to oppose the proposed changes to the
Stop Credit Discrimination in Employment Act (SCDEA) to be heard August 17", 2017. As a nonprofit
organization consisting of over 850 small and large background companies engaged in the background
screening profession NAPBS has been dedicated to providing the public with safe places to live and work
since 2003. The NAPBS member companies range from Fortune 100 companies to small, local
businesses, and conduct millions of employment-related background checks each year. Its members
help employers, staffing agencies and nonprofit organizations make more informed decisions regarding
the suitability of potential employees, contractors and volunteers.

We believe this proposal is ambiguous, unduly burdensome, leaves businesses open to potential fraud,
and could unintentionally stifle economic growth within New York City. Currently, employers
headquartered in New York face numerous and inconsistent burdens relating to the language required
for disclosure and authorization of background reports, resulting in a multitude of lawsuits. These
lawsuits could have been prevented with simple consistency in rules and regulations across jurisdictions.
Adding new, city-specific requirements resulting in the use of multiple different forms for varying
positions serves to further complicate matters, as many employers use one consistent form for all
positions and jurisdictions. It is virtually impossible for an employer to administer multiple forms, for
multiple locations, in multiple jurisdictions, and so creates a bureaucratic nightmare for businesses who
are now open to greater liability as they seek to fill open positions. These proposed regulations are not
conducive to a healthy economic environment for business.

As an association, we would oppose the proposal as written and encourage the New York City
Commission on Human Rights to consider the following concerns.

1) Section 2-05(a) is highly problematic in its creation of “per se violations” for requesting an
applicant’s credit history, or even seeking the applicant’s permission to do so. We believe
this per se rule is not only excessively rigid, but shows a misunderstanding of how credit
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histories are applied in background screenings. Credit checks are
not inherently a barrier to employment. Credit checks are only
used in about 15% of all background checks, and when they are
used they are used primarily for executive positions, positions that have fiduciary and
financial responsibility, or for positions that have access to confidential or proprietary
information. 12

When examining credit history, employers are using credit checks and information
responsibly. In a 2010 Society for Human Resource Management (SHRM) survey, employers
report looking for lawsuits, judgments, and accounts in collection, all of which are indicators
of potential financial stress that could result in employee fraud. Further, employers report
that they do NOT take into consideration late payments when making hiring decisions>.
Furthermore, the vast majority of employers do not view credit information as a “yes or no”
determining factor, but rather use this information to provide prospective employees with
the opportunity to explain their circumstances. To make inquiring about credit history a per
se violation fails to account for those employers and situations where fraud can occur if
proper vetting is not conducted. Therefore, we would encourage the elimination of the
perse violation to allow employers flexibility in the screening process without fear of an
unintentional rule violation.

2) NAPBS appreciates the Commission’s effort to acknowledge that certain positions of
fiduciary trust exist and require greater scrutiny before hiring; but the rigid specifications set
forth in the proposal removes a business’ ability to tailor its screening program based upon
the specific needs of the business — the business’ ability to protect its customers. Notably
the proposal does not consider positions in company financial departments or with access
to masses of consumer bank and credit account information. There is great potential for
misconduct in these positions, necessitating greater vetting than the proposal would
currently allow.

The Association of Certified Fraud Examiners (ACFE) reviewed occupational fraud between
2006 and 2008, and found that the top two red flag warnings exhibited by perpetrators
leading up to engaging in fraudulent activity were (1) living beyond his or her financial
means (present in 39% of all cases, with a median loss of $250,000) and (2) experiencing
financial difficulties (present in 34% of all cases with a median loss of $111,000)*.

Not all financial difficulties will or could lead to fraud, but the Commission should not tie the
hands of employers and undercut fraud prevention measures by limiting information that

12010 study performed by the Society for Human Resource Management (SHRM)
http://www.shrm.org/Research/SurveyFindings/Articles/Pages/BackgroundChecking.aspx.

22017 HR.com/NAPBS national survey http://pubs.napbs.com/pub.cfm?id=6E232E17-B749-6287-0E86-
95568FA599D1.

3 http://www.shrm.org/Research/SurveyFindings/Articles/Pages/BackgroundChecking.aspx.

4 http://www.acfe.com/press-release.aspx?id=1677



http://www.shrm.org/Research/SurveyFindings/Articles/Pages/BackgroundChecking.aspx.
http://pubs.napbs.com/pub.cfm?id=6E232E17-B749-6287-0E86-95568FA599D1.
http://pubs.napbs.com/pub.cfm?id=6E232E17-B749-6287-0E86-95568FA599D1.
http://www.shrm.org/Research/SurveyFindings/Articles/Pages/BackgroundChecking.aspx.
http://www.acfe.com/press-release.aspx?id=1677
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shows a correlation between recent behavior and future fraud to
a narrow scope of preordained positions. Since New York City is
the financial capital of the United States, and financial firms often
have federally imposed duties to prevent fraud, this proposal may force financial firms to
relocate highly paid finance jobs elsewhere, simply to comply with federal requirements.
Therefore, we propose amending the proposal with a broader “reasonableness” standard
that has been adopted in numerous states and has proven effective and workable.

Two examples of “reasonableness” exemptions would be lllinois Public Act 096-1426 Sec.
10(b), or Nevada Revised Statutes Sec. 613.580. For reference, Nevada Revised Statutes
Sec. 613.580 states exceptions as follows:

“Exceptions. An employer may request or consider a consumer credit report or other
credit information for the purpose of evaluating an employee or prospective employee for
employment, promotion, reassignment or retention as an employee if:

1. The employer is required or authorized, pursuant to state or federal law, to use a consumer
credit report or other credit information for that purpose;

2. The employer reasonably believes that the employee or prospective employee has engaged in
specific activity which may constitute a violation of state or federal law; or

3. The information contained in the consumer credit report or other credit information is
reasonably related to the position for which the employee or prospective employee is being
evaluated for employment, promotion, reassignment or retention as an employee. The information
in the consumer credit report or other credit information shall be deemed reasonably related to
such an evaluation if the duties of the position involve:

(a) The care, custody and handling of, or responsibility for, money, financial accounts, corporate
credit or debit cards, or other assets;

(b) Access to trade secrets or other proprietary or confidential information;

(c) Managerial or supervisory responsibility;

(d) The direct exercise of law enforcement authority as an employee of a state or local law
enforcement agency;

(e) The care, custody and handling of, or responsibility for, the personal information of another
person;

(f) Access to the personal financial information of another person;

(g) Employment with a financial institution that is chartered under state or federal law, including
a subsidiary or dffiliate of such a financial institution; or

(h) Employment with a licensed gaming establishment.”

Replacing 2-05(c) with language similar to this, containing broader exemptions based on
reasonableness, would achieve the intent of the SCDEA while giving employers a clearer
understanding of what is expected of them in their hiring practices and also providing them
a chance to protect themselves and their consumers from potential fraudulent activity. If
the Commission’s concerns relate to the routine handling of customer’s credit cards as a
retail cashier or as restaurant waitstaff, the Commission could similarly adopt a list of
circumstances in which the requirement would pre rebuttably presumed not to be
reasonable.
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3) NAPBS believes the “early resolution” process outlined in the
proposal unfairly burdens larger companies. To only allow the R .
availability of early resolution to businesses with 50 or fewer
employees stands to alienate many larger companies who headquarter in New York City. In
the interest of fairness, we would encourage the Commission to expand the applicability of
Section 2-05(d)(2) to all New York businesses, regardless of their size.

We hope that the Committee will take these points into consideration as it conducts its hearing
scheduled for August 17th. NAPBS and its members are prepared to discuss any questions you may
have and looks forward to working with you to improve this proposal as it moves forward.

Sincerely,

S

Brent Smoyer, D
NAPBS State Government Relations &
Grassroots Director
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Testimony of Amy Traub
Associate Director, Policy and Research
Démos

Re: Proposed rules to amend Local Law No. 37 of 2015, the Stop Credit Discrimination in
Employment Act

Submitted electronically to the
New York City Commission on Human Rights
policy@cchr.nyc.gov

August 17, 2017
Dear Deputy Commissioner Sussman,

Démos appreciates the opportunity to offer comments on proposed rules to amend New York
City’s Stop Credit Discrimination in Employment Act (Local Law 37 of 2015). We are a non-
partisan public policy organization working for an America where we all have an equal say in
our democracy and an equal chance in our economy. We are a national organization proud to be
based here in New York City.

Démos is a founding member of the NYC Coalition to Stop Credit Checks in Employment, a
coalition of over 80 community, labor, civil rights and student organizations that led the
grassroots campaign to ban employment credit checks. Démos and other members of the
coalition worked closely with the City Council to shape the law. Drawing on this experience, as
well as more than a decade of research into consumer debt and the experiences that contribute to
poor credit, we urge the Commission to be mindful of the purpose of this legislation and to
interpret all exemptions to the law as narrowly as possible.

The purpose of the Act: New York City enacted the Stop Credit Discrimination in Employment
Act in 2015 to address a serious human rights concern. Although peer-reviewed social science
research has found little evidence that credit history is relevant to employment performance in
any way, employment credit checks create barriers to opportunity and upward mobility and can
exacerbate racial discrimination.! Démos research finds that credit checks bar qualified workers
from jobs because poor credit is associated with unemployment, medical debt and lack of health

! Amy Traub, “Credit Reports and Employment: Findings from the 2012 National Survey on Credit Card Debt of
Low- and Middle-Income Households,” Suffolk University Law Review, Vol. XLV1:983-995.

DEMOS.ORG COMM@DEMOS.ORG
NEW YORK WASHINGTON DC BOSTON
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NEW YORK, NY 10004
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WASHINGTON, DC 20001 NEWTON CENTER, MA 02459
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coverage, which tell very little about personal job performance, but rather reveal systemic
injustice, individual bad luck, and the growth of economic inequality.?

At the same time, a persistent legacy of discriminatory lending, hiring, and housing policies has
left people of color with worse credit, on average, than white households.® In recent years,
historic disparities have been compounded by predatory lending schemes that targeted low-
income communities and communities of color, putting them at greater risk of foreclosure and
default on loans, further damaging their credit. By evaluating prospective employees based on
credit, employment credit checks can further extend this injustice. When New York City enacted
the nation’s strongest ban on employment credit checks, it was a bold action to prevent this
discrimination.

All exemptions to the law must be interpreted narrowly: When the Stop Credit
Discrimination in Employment Act was introduced it contained a single exemption permitting
the use of employment credit checks only in cases where they were mandated by state or federal
law.> This exemption was a practical measure intended to prevent the local law from being pre-
empted by state or federal statutes. Late in the legislative process, a series of additional
exemptions were added to the law: for example, provisions exempting police officers, positions
requiring bonding, and positions with signatory authority over third-party funds valued at
$10,000 or more. Démos and other members of the NYC Coalition to Stop Credit Checks in
Employment strongly objected to these unjustified exemptions and worked with the city
council and mayor’s office to minimize them and ensure that they would be interpreted as
narrowly as possible, exempting a small number of positions.

The exemptions in the Stop Credit Discrimination in Employment Act are predicated on the
incorrect idea that a flawed personal credit history is an indicator that a job applicant or
employee is less likely to be honest and trustworthy — and is more likely to engage in theft, fraud,
or corrupt practices — than a job applicant or employee with an unblemished personal credit

2 Amy Traub, Discredited: How Employment Credit Checks Keep Qualified Workers out of a Job, Demos, 2013.

® Board of Governors of the Federal Reserve System, Report to the Congress on Credit Scoring and Its Effects on
the Availability and Affordability of Credit, 2007; Robert B. Avery, Paul S. Calem, and Glenn B. Canner, “Credit
Report Accuracy and Access to Credit,” Federal Reserve Bulletin, 2004; Matt Fellowes, Credit Scores, Reports, and
Getting Ahead in America, Brooking Institution, 2006.

4 Jacob S. Rugh and Douglas S. Massey. “Racial Segregation and the American Foreclosure Crisis.” American
Sociological Review 75.5 (2010): 629-651.

® New York City Int. No. 261 of April 10, 2014.



history. For a detailed discussion of why each of these exemptions is not justified by empirical
research, please see the attached Démos memorandum on employment credit checks.®

In a study of state laws on employment credit checks, Démos found that sweeping exemptions
were rampant and severely undermined the effectiveness of the laws, allowing discrimination to
persist.” New York City’s law on employment credit checks contains narrower exemptions than
any of the state laws evaluated by the study, making it the strongest legislation in the country. It
is vital that rules do not interpret the law in a way that broadens exemptions and weakens the
law.

Comments on specific provisions of the proposed rules:

e Clarify the definition of a “self-regulatory organization.” Section 2-05(c)(1) provides an
exemption to the law, permitting credit checks for positions where a credit check is required
by rules or regulations promulgated by self-regulatory organizations. This exemption could
provide a dangerous and unintended loophole if the definition of a self-regulatory
organization is not clearly specified under the rules. The exemption for self-regulatory
organizations was narrowly crafted to address concerns by the Financial Industry Regulatory
Authority, Inc. (FINRA) about its internal regulations. To reflect the original intent of the
law and avoid opening a loophole in which any group of employers could call themselves a
“self-regulatory organization” and exempt themselves from the Stop Credit Discrimination in
Employment Act, the proposed rules should be modified to clarify that “self-regulatory
organizations” are only those that meets the definitions in section 3(a)(26) of the Securities
Exchange Act of 1934.

e Clarify which positions have signatory authority over funds. Section 2-05(c)(3)(vii)
permits credit checks for positions with signatory authority over third party funds.
NYCCHR’s legal enforcement guidance offered a helpful clarification of specific types of
positions where this exemption could be applied, noting that “this exemption includes only
executive-level positions with financial control over a company, including, but not limited to,
Chief Financial Officers and Chief Operations Officers. This exemption does not include all
staff in a finance department.”® Similar language should be included to help to narrow the
exemption in the rules. Note Demos’ position that the underlying exemption is still

® Amy Traub, Memorandum Regarding Unjustified Exemptions that Weaken and Undermine Legislation on
Employment Credit Checks, Demos, 2014.

" Amy Traub and Sean McElwee, Bad Credit Shouldn't Block Employment: How to Make State Bans on
Employment Credit Checks More Effective, Demos, 2016.

8 Legal Enforcement Guidance on the Stop Credit Discrimination in Employment Act, NYC Commission on Human
Rights, 2015.



problematic as there remains no evidence that reviewing a job applicant’s personal credit
history is a valid tool for making employment decisions for the exempted positions.

e Clarify which positions have the authority to modify digital security systems. Section 2-
05(c)(3)(viii) permits credit checks for positions with “regular duties that allow the employee
to modify digital security systems.” As written, this provision could be subject to an overly-
broad interpretation, potentially encompassing all staff in an information technology
department. The rule should be modified to specify that it applies only to senior-level
executive positions and positions that are not only able to modify digital security systems but
are authorized to do so. Note Demos’ position that the underlying exemption is still
problematic as there remains no evidence that reviewing a job applicant’s personal credit
history is a valid tool for making employment decisions for the exempted positions.

e Helpful clarification of positions with a high degree of public trust. Démos appreciates
the proposed definition in Section 2-01 of city agency positions with a “high degree of public
trust,” which enumerates specific titles for exempted positions. The listing of specific job
titles is helpful for preventing an overly-broad interpretation of “positions of public trust.”
Nevertheless, the underlying exemption is still problematic as there remains no evidence that
reviewing a job applicant’s personal credit history is a valid tool for making employment
decisions for the exempted positions.

e Helpful clarification prohibiting credit check waivers. Démos welcomes the provision in
Section 2-05(a)(4) clarifying that “employers are prohibited from requesting or requiring
waivers authorizing credit checks or using consumer credit history for the purpose of evaluating
applicants for employment or in making determinations regarding the terms and conditions of
employment.” This is a particularly vital rule as the Stop Credit Discrimination in Employment
Act would provide little protection from credit discrimination if employees and job applicants
could be asked or required to waive their rights under the act.

e Helpful clarification on record-keeping. Démos applauds the establishment of record-
keeping requirements for employers use of exemptions under the Stop Credit Discrimination
in Employment Act, a measure which will be valuable for documenting any abuse of
exemptions under the law.

New York City should be proud to have enacted the nation’s strongest law protecting employees
and job applicants from discrimination on the basis of their personal credit history. Nevertheless,
a number of unjustified exemptions added to the Act late in the legislative process threaten to
weaken the law, providing loopholes so that credit discrimination can continue. By interpreting
all exemptions as narrowly as possible, the New York City Commission on Human Rights can
ensure the strength of the law and aid in preventing an insidious form of discrimination.



Dé&mos is eager to answer any questions and offer assistance in any way possible.
Sincerely,

Amy Traub
Associate Director, Policy and Research
Démos

Attachment: “Memorandum regarding unjustified exemptions that weaken and undermine
legislation on employment credit checks” available at
http://www.demos.org/sites/default/files/publications/Memorandum.pdf
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Introduction

Mobilization for Justice (“MFJ”) (formerly MFY Legal Services, Inc.) envisions a society in
which there is equal justice for all. Our mission is to achieve social justice, prioritizing the needs
of people who are low-income, disenfranchised or have disabilities. We do this through
providing the highest quality of direct civil legal assistance, providing community education,
entering into partnerships, engaging in policy advocacy and bringing impact litigation to more
than 20,000 New Yorkers each year. MFJ’s Consumer Rights Project provides advice, counsel
and representation to low-income New Yorkers on consumer problems, including credit-related
issues. MFJ’s Workplace Justice Project advocates on behalf of low-income workers and
handles a range of employment problems, including unpaid wage claims, discrimination, and

barriers to employment.

MFJ is grateful to the New York City Commission on Human Rights (“Commission”) for the
opportunity to comment on the Commission’s proposed amended rules that apply to the Stop
Credit Discrimination in Employment Act (“SCDEA”), which amended the Human Rights
Law’s provisions regarding credit discrimination in employment and applications for licenses
and permits. MFJ, with some exceptions, supports the proposed rules, particularly to the extent
that they clarify and narrow exemptions in the law, as well as place the burden on employers to

prove that exemptions fall within the law.

l. Legislative Intent
MFJ is a member of the NYC Coalition to Stop Credit Checks in Employment (“Coalition™),

which worked closely with Councilmember Brad Lander in the drafting and passage of the
landmark legislation under which these rules are promulgated. The Coalition is made up of
nearly 80 community, labor, civil rights, student, immigrant and legal services organizations,
who witnessed firsthand the devastating and discriminatory impact that employment credit

checks had on their clients and members.

The Coalition conceived, helped draft, and supported the legislation based on the principle that
using credit checks in employment decisions is always arbitrary, baseless, unfair, and

discriminatory. For this reason, MFJ and the Coalition vehemently opposed, and continue to



oppose any exemptions from the law. As originally drafted, the law only contained exemptions
for positions where state or federal law mandated them. All other exemptions in the existing law
were added late in the legislative process, without public discussion or input. The Coalition
continued to support the bill, despite these political concessions, in order to pass a law that would
protect tens of thousands of New Yorkers from discrimination. It was always the understanding
of MFJ and the Coalition, and the intent of the City Council, that the exemptions would be
interpreted as narrowly as possible, so as not defeat the very purpose of the law. It was also the
intent of all parties involved to create the strongest law of its type in the country.

For these reasons, despite some specific concerns addressed below, MFJ applauds the
Commission for (1) providing details that narrow possible interpretations of the exemptions, (2)
clarifying that exemptions to coverage under the SCDEA are to be construed narrowly, and (3)

making all usage of exemptions an affirmative defense.

. Definitions
MFJ largely supports the definitions delineated in the proposed rules, with some exceptions. We
believe the definition of “consumer credit history”! should include any civil lawsuit against the
applicant or employee, not just those that have been reduced to judgment. Without this
clarification, employers may legally require applicants or employees to disclose whether they
have been party to a debt collection lawsuit or an eviction proceeding.

L In proposed rule § 2-01, ““Consumer credit history’ is an individual’s credit worthiness, credit standing, credit
capacity, or payment history, ‘as indicated by (i) a consumer credit report, which shall include any written or other
communication of any information by a consumer reporting agency that bears on a consumer’s creditworthiness,
credit standing, credit capacity or credit history; (ii) a consumer’s credit score; or (iii) information an employer
obtains directly from the

individual regarding (a) details about credit accounts, including the individual’s number of credit accounts, late or
missed payments, charged-off debts, items in collections, credit limit, prior credit report inquiries, or (b)
bankruptcies, judgments, or liens.”



We support the definition of “consumer credit agency,”? as it largely replicates, and even
expands upon, the definitions in the New York Fair Credit Reporting Act (FCRA)?® and federal
FCRA.* However, we find the addition of the phrase “may include” in the definition to be
troubling, as it adds unnecessary room for debate about whether an entity will fall within the
definition. We do endorse the addition of “investigative consumer reports” to the definition, as
such reports can include intrusive personal information such as weekly paystub data, health care
providers, health or dental insurance, and past unemployment claims,® which are irrelevant for
making employment decisions. To the extent that the law should have the broadest possible
coverage in order in protect consumers, we also support that, unlike the New York or federal
FCRA, one need not regularly engage in assembling consumer credit history in order to be a

“credit reporting agency” under the SCDEA.

MFJ supports the clarification that “[t]he term trade secret does not include information that is
regularly shared with or known by entry-level and non-salaried employees and supervisors or
manager of such employees.”® In crafting this law, it is precisely these types of jobs that MFJ
and the Coalition were concerned about being unattainable for those with poor credit history.
Indeed, it is these jobs that are often the most likely to be eliminated during difficult economic

times, which leads to the catch-22 situation of falling into bad credit because one loses one’s job,

2 In proposed rule § 2-01, ““Consumer reporting agency’” is a company that provides reports containing information
about an individual’s payment history to creditors, amount of credit and credit consumption, and information from
debt buyers and collectors. A consumer reporting agency may include any person or entity that, for monetary fees,
dues, or on a cooperative nonprofit basis, engages in whole or in part in the practice of assembling or evaluating
consumer credit information or other information about consumers for the purpose of furnishing consumer reports or
investigative consumer reports to third parties. A person or entity need not regularly engage in assembling and
evaluating consumer credit history to be considered a consumer reporting agency.”

3NY GBL § 380-a(e).

415 USCA § 1681A(f).

5 Bob Sullivan, Exclusive: Your employer may share your salary, and Equifax might sell that data, NBC NEws, Jan.
30, 2013, available at http://www.nbcnews.com/technology/exclusive-your-employer-may-share-your-salary-
equifax-might-sell-1B8173066.

5 In proposed rule § 2-01, ““Trade secret’” means information that: (i) derives independent economic value, actual or
potential, from not being generally known to, and not being readily ascertainable by proper means by other persons
who can obtain economic value from its disclosure or use; (ii) is the subject of efforts that are reasonable under the
circumstances to maintain its secrecy; and (iii) can reasonably be said to be the end product of significant
innovation. The term “trade secret” does not include general proprietary company information such as handbooks
and policies. The term “trade secret” does not include information that is regularly shared with or known by entry-
level and non-salaried employees and supervisors or managers of such employees. The term “regular access to trade
secrets” does not include access to or the use of client, customer, or mailing lists or other information regularly
collected in the course of business.”



then not being able to find a job because of bad credit. For similar reasons, we approve of the
clarification that “[t]he term ‘regular access to trade secrets’ does not include access to or use of
client, customer, or mailing lists or other information regularly collected in the course of
business.” Many retail and clerical positions have access to such information and should not fall

into what was intended to be a narrow exemption for very particular high-level positions.

1. Exemptions under the Stop Discrimination in Employment Act

Before commenting directly on the proposed rules on exemptions, it is important to reiterate
MFJ’s adamant opposition to the inclusion of all exemptions in this law. From the beginning,
MFJ and the Coalition have maintained that credit should play no role in employment decisions.
Research has shown that (1) there is no correlation between credit and job performance,’ (2)
credit checks have a discriminatory impact,® (3) credit reports are notoriously unreliable,® and (4)
credit checks create a catch 22 for persons most affected by economic downturns.'® MFJ and the
Coalition are still hopeful that the law will eventually be amended to remove all exemptions,
thereby eradicating the unfair, unnecessary, and discriminatory practice of using credit history in

employment decisions.

MFJ is particularly concerned about the rules regarding the exemption for positions contained in
8 2-05 (c)(3)(vii), which are for positions that have signatory authority over third-party funds or
assets valued at $10,000 or more, or fiduciary responsibility to an employer who has granted the
employee unrestricted or final authority to enter into financial agreements valued at $10,000 or
more. This exemption rests on the fallacy that poor credit can predict a propensity to steal or
commit fraud. That is why MFJ opposes this exemption categorically. Even TransUnion, one of

the country’s big three credit reporting bureaus, admitted at a legislative hearing in Oregon in

7 See, e.g. Demos, Discrediting Workers: How Credit Reports are Distorting the Job Market, Prolonging
Unemployment, and Denying Equal Opportunity to Workers 1-2 (2010) available at
http://www.demos.org/sites/default/files/publications/Discrediting_Workers_Demos.pdf.

8 See Past Imperfect: How Credit Scores and Other Analytics “Bake In” and Perpetuate Past Discrimination, NCLC,
http://www.nclc.org/images/pdf/credit_discrimination/Past_Imperfect050616.pdf.

% See Federal Trade Commission, Report to Congress Under Section 319 of the Fair and Accurate Credit
Transactions Act of 2003 at 1 (December 2012); released to the public February 11, 2013), available at
http://www.ftc.gov/0s/2013/02/130211factareport.pdf.

10 See Demos, Discredited: How Employment Credit Checks Keep Qualified Workers Out of a Job 3 (Feb. 2013),
available at http://www.demaos.org/sites/default/files/publications/Discredited-Demaos.pdf.



2010: “At this point we don’t have any research to show any statistical correlation between
what’s in somebody’s credit report and their job performance or their likelihood to commit
fraud.”** Furthermore, this exemption may have the effect of placing a ceiling on the
advancement of people with poor credit, as these positions may be managerial or supervisory
positions. This is particularly troubling given the historic racial disparities in credit scores due to
discriminatory lending, housing, and hiring policies, and predatory lending schemes targeted at

communities of color.

We recognize that this exemption is included in the law, but we believe that because of its faulty
premise, it should apply to as few positions as possible. That is why we were heartened to see
that the Commission stated in its “Legal Enforcement Guidance” on the SCDEA that, “[i]n
general, this exemption includes only executive-level positions with financial control over a
company, including, but not limited to Chief Financial Officers and Chief Operations Officers.
This exemption does not include all staff in a finance department.” We believe that clarification
must be included in the rules, too, because otherwise too many positions that this law was
designed to protect may fall within this exemption. While we support the clarification that the
exemption does not apply to positions where the $10,000 threshold can only be met by
aggregating multiple assets or agreements, this does not go far enough in narrowing an
exemption that will likely harm the very people that MFJ, the Coalition, and the City Council
had in mind when fighting for passage of the SCDEA.

MFJ has similar concerns about the exemption included in 8 2-05 (c)(3)(viii) for “[p]ositions
with regular duties that allow the employee to modify digital security systems established to
prevent the unauthorized use of the employer’s or client’s networks.” This exemption is based on
the same faulty reasoning and unfounded beliefs as the exemption discussed above. The
Commission’s “Legal Enforcement Guidance” on the SCDEA stated that this exemption “does
not include any person who may access a computer system or network available to employees,
nor does it include all staff in an information technology department.” We believe this language
should remain in the rules as, again, the exemption has the potential of overly broad application.

To the extent that this exemption should apply at all, it should apply only to those who have the

11 Editorial, Millions Need Not Apply, N.Y. TIMES, May 29, 2011 at A18.



authority to modify digital security systems, not just the ability to do so. The Commission’s
guidance rightly tried to limit the exemption to high-level positions, such as Chief Technology
Officer, rather than every staff member in an IT department, who are also likely to get caught in

the catch 22 of credit employment discrimination.

MFJ supports the clarification in § 2-05 (c)(3)(iv) that positions requiring bonding under city,
state, or federal law will only apply to positions where bonding is required, not simply permitted.
Positions for which an employer decides, at its own discretion, to obtain bonding for its own
protection should not be drawn into this exemption, which, like the other exemptions, is

unfounded and was intended to be narrowly tailored.

MFJ believes that the exemption contained in § 2-05 (c)(3)(i) for self-regulatory agencies is too
vague. In the SCDEA, the exemption was only for “self-regulatory organizations[s] as defined in
section 3(a) 26 of the securities exchange act of 1934.” The Commission should include this
definition in its guidance, or provide a similar, more specific definition of “self-regulatory

agencies.”

V. Evaluation of exemptions and burden of proof

MFJ strongly endorses rules regarding the evaluation of exemptions and the burden of proof
under § 2-05 (c)(4). The rule that “[a]ll exemptions to the prohibitions on credit discrimination
must be construed narrowly” in § 2-05 (c)(4)(i) reflects the intent of the Council in passing this
bill and the understanding of the Coalition in its continued support of the bill, despite the

inclusion of the arbitrary, unwarranted, and inequitable exemptions.

MFJ also supports the rule contained in § 2-05 (c)(4)(ii) that it is an affirmative defense that any
action taken by an employer is permissible pursuant to the exemptions and the burden of proving
that the exemption applies to the position falls on the employer. In order to ensure that employers
do not exploit the exemptions and apply them in an overly broad manner, it is necessary for
employers to have the burden of proving that the exemption they are using falls within the
narrow exemptions provided by the SCDEA. MFJ would like to note, however, that it appears

the proposed rule contains a typo in this section, where it states that “any action by an employer



is permissible pursuant to subdivision (b)”’(emphasis added), which covers presumptive

violations, rather than subdivision (c), which covers exemptions under the SCDEA.

MFJ also supports the rule contained in § 2-05 (c)(4)(iii) stating that “[e]xemptions apply to
individual positions.” This rule puts the onus on employers for proving that exemptions apply to
each individual position for which it intends to use employment credit checks, rather than rely on
blanket assumptions that an entire swath of categorical positions fall under an exemption. Given
that there is no rational or evidence-based support for the inclusion of any of the exemptions, it is

imperative that they apply to as few positions as possible.

V. Other Considerations

In the “Statement of Basis and Purpose of Proposed Rule” the Commission states that it will
“[e]stablish recordkeeping requirements for employers’ use of exemptions under the SCDEA.”
However, it does not appear that the proposed rules contain any requirements regarding
recordkeeping. Such rules are important not only to assist the Commission in conducting its
investigations, but also in monitoring the use of exemptions under the SCDEA by City agencies
and non-governmental employers, as contemplated by SCDEA § 4.%2 Such rules, at a minimum,
should require employers to maintain records of each instance in which consumer credit history
was requested or used for employment purposes, as well as the employer’s policies on the use of
consumer credit history for employment purposes.

Conclusion

The SCDEA was drafted and enacted to ensure that qualified applicants can obtain employment
without regard to credit reports that may contain errors or reflect life events beyond their control.
It was also intended to protect employee privacy in the hiring process, and guard against the

perpetuation of existing racial disparities in employment. The SCDEA placed New York City at

12 «“The commission on human rights shall request information from City agencies and non-governmental employers
regarding the agencies’ and employers’ use of the exemptions established in subdivision 24 of section 8-107 of the
administrative code for purposes of hiring and employment. Within two years of the effective date of this local law,
the commission shall submit to the council a report concerning the results of such request and any relevant feedback
from agencies and employers.”



the forefront of putting a stop to this abusive, ineffective practice and protecting the rights of all

New Yorkers by prohibiting credit discrimination in the workplace.

Despite some specific concerns and objections, MFJ applauds the Commission on Human Rights
for proposing rules that will clarify and narrow exemptions from the law, as well as make it an
affirmative defense for employers to prove that exemptions fall within the law. Thank you for

the opportunity to submit testimony on these important rules.



New Economy Project

August 17, 2017

Submitted via e-mail: policy@cchr.nyc.gov

Dana Sussman

Deputy Commissioner for Policy and Intergovernmental Affairs
New York City Commission on Human Rights

P.O. Box 2023

New York, NY 10272

Re: Proposed rules implementing Local Law 37, the Stop Credit Discrimination in Employment Act
Dear Ms. Sussman:

New Economy Project appreciates the opportunity to submit comments to the NYC Commission on
Human Rights regarding its proposed rules implementing the Stop Credit Discrimination in
Employment Act (SCDEA) of 2015. Our organization spearheaded the community-labor-civil rights
coalition that successfully pressed NYC to ban employment credit checks, as a matter of racial and
economic justice, and we applaud the Commission for its work to enforce SCDEA and eliminate
discriminatory barriers to employment in our city.

New Economy Project works with community groups to promote economic justice, by challenging
discriminatory economic practices that harm communities and perpetuate inequality and poverty,
and by supporting cooperative and community-led economic development. Since our founding in
1995, we have been at the forefront of coalitions and campaigns in New York to combat predatory
lending and foreclosures; promote immigrants’ rights in the banking system; eliminate abusive and
illegal debt collection; and keep usurious payday lending out of our state. Through our financial
justice hotline, we have assisted thousands of low income New Yorkers in vindicating their rights
with respect to fair lending, debt collection and credit reporting matters. And through community
mapping, research and reports, we have documented the disproportionate concentration of high-
cost and wealth-stripping loans in communities of color.

New Economy Project | 121 West 27" Street, Suite 804 | 212-680-5100 | neweconomynyc.org



Credit reports reflect, and exacerbate, our unequal credit system — and their use in housing,
employment and other contexts serves to perpetuate inequities in our society and economy. NYC's
passage of SCDEA — the strongest law of its kind in the country — stands as a major civil rights and
economic justice victory for all New Yorkers.

We offer the following comments regarding the Commission’s proposed rules:

The Commission is correct to emphasize that any exemptions to coverage under the SCDEA are to
be construed narrowly — as was the clear intent of legislators. Indeed, the broad applicability of
SCDEA’s worker protections are what make the law effective and allow for meaningful oversight
and enforcement. By banning the use of credit history for virtually all jobs in NYC, the SCDEA
protects millions of hard working New Yorkers — including part-time workers, undocumented
workers, interns, and probationary workers — from a pernicious form of employment discrimination.

The SCDEA does contain a handful of narrow exemptions that allow for credit checks for certain
positions and under certain circumstances. Our coalition vehemently opposed these exemptions,
which were added to the bill very late in the legislative process. We nevertheless supported the
final version of the SCDEA after we were satisfied that the exemptions would only apply to a
vanishingly small number of positions.

In fact, the SCDEA, as originally introduced in 2012, did not include any exemptions (except where
credit checks are required under state or federal law), and for good reason. There is no evidence
demonstrating a relationship between an individual’s credit history and their job performance or
propensity to commit fraud—for any job, in any industry. There is no sound public policy rationale
to warrant exemptions in the law, and we urge the Commission to continue to interpret the existing
exemptions as narrowly as possible, as they were conceived.

We additionally urge the Commission to collect information, as provided for in the SCDEA, from
employers about their use of exemptions — both to ensure that employers are complying with the
SCDEA and to assess the impact of the law’s exemptions. New Economy Project and our coalition
partners would be eager to contribute input regarding content and methods of data collection.

Additionally, we recommend that the Commission’s proposed rules:
* Expand the definition of “consumer credit history” to include credit-related lawsuits.

* Make clear that the exemption for positions subject to DOI investigation applies only to
appointed positions with a “high degree of public trust” as defined by the rules (as provided
for in the SCDEA).

* Make clear that “self-regulatory organizations” are those defined in section 3(a)(26) of the
securities exchange act of 1934 (as provided for in the SCDEA).



* Make clear that the exemption for positions with authority over third-party assets — or
authority to enter into agreements — valued at $10,000 or more applies only to executive-
level positions with financial control over a company, such as Chief Financial Officers and
Chief Operations Officers (as described in the Commission’s prior legal guidance).

* Make clear that the exemption for positions allowing an employee to modify digital security
systems applies only to executive-level positions, such as Chief Technology Officer or a
senior information technology executive who controls access to all parts of a company’s
computer system (as described in the Commission’s prior legal guidance).

* Establish record-keeping requirements for employers’ use of exemptions under the SCDEA.
These requirements are currently absent in the proposed rules, and should be developed
and issued for public comment.

The above recommendations will help to ensure that the SCDEA meaningfully protects millions of
New Yorkers from unjust discrimination. We thank the Commission for its leadership and
commitment, and we look forward to continuing to work with you.

Sincerely,

Andy Morrison Deyanira Del Rio
Campaigns Director Co-Director



