THE CITY OF NEW YORK

. DEPARTMENT OF BUILDINGS

DEPARTMENTAL MEMORANDUM DATE: May 8, 1984
TO: BOROUGH SUPERINTENDENTS

FROM: Commissioner Charles M. Smifh, ’ A.

SUBJECT: Owner's Authorization

In recent months, several cases have raised the issue of
under what circumstances a lessee is authorized to file
applications with this Department. A related issue has
also arisen of whether an approval or permit should not
be issued (or should be revoked) where the lessee filed
the application and the fee owner subsequently informed
the Department that the filing did not have his autho-
rization. -

The Boroughs are advised, as follows:

1. A lessee may file an application for
approval of plans or issuance of a permit
pursuant to Sub-articles 108.0 and 109.0
of the Building Code. Such application
must include a signed notarized statement
by the applicant that the owner has autho-
rized the filing of the application.

2. If the fee owner of the premises
notifies the Department in writing that he
{or she) did not authorize the filing of
the application, the processing of the
application shall immediately cease and the
lessee notified of the action. If any
approval or permit had been issued, such
approval or permit shall be revoked. The
above steps shall be taken regardless of
the status of the application or the work.

3. No lessee may file in the capacity of
a lessee an application for a certificate
of occupancy or TCO. A lessee (or any
other person) may file such application
when it is acting in behalf of the fee
owner,
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APPLICANT—Ronald Ogur, P.E., for Bun and Burger of Rocke-
felier Plaza, Incorporated, lessee. Lee National Corporation,
owner.

SUBJECT—Application May 10, 1983—appeal 0 determine
whether the Departunent of Buildings properly revoked the per-
mit upon determination that the application was not authorized

* by the “owner” as defined in the Building Code.

PREMISES AFFECTED—16 West 48th Street, south side, 250
feet west of Fifth Avenoe, Block 1263, Lot 48, Borough of
Manhattan,

APPEARANCES—

For Applicant: Ronald Ogur, P.E.

ACTION OF BOARD—Appeal denied.

THE VOTE TO GRANT—

Affirmative: ....... e eeeceectecsoaeear it aaaaas 0

Negative: Chairperson Deutsch, Vice Chairman Fossella,
Commissioner Carroll, Commissioner Wolf,
Commissioner Bockman and Commissioner Irrera ...... 6

THE RESOLUTION—

WHEREAS, the letter of the Counsel of the Building Department,

Dated April 11, 1983, acting on Alt. #204/82, reads:

*This is to advise that after extensive discussions with the
Law Departnent and the staff of this department, we maust
affirm the decision of the Borough Superintendent, in re-
voking the referenced approval and permit.

The above-mentioned discussions inciuded a review of
your proposal to totally indemnify the City from any damages
that might flow from a restoration of the approvais of relevant
permits and spplications by posting an escrow fund sufficient
to cover any and all work pecessary (o restore the premises to
its original condition. This proposal fails to address the basic
issue as to whether your clicnt, the net lessee at 16 West 48th
Street can be deemed to be Ihe OWNCEr as Such term 1s aetined
hmebuﬂdingwde.mmcuudaqmm.wyw
any net lessee could qualify as an owner. in reviewing this

jon, we have taken note of the fact that the definition of
owner which existed in the building code prior to 1968 very
specifically inciuded lessce, but that the term lessee was ex-
cluded from the current definition of owner, additionally, we
are reviewing other questions of intent and practical inter-
prcndonﬁchmuﬂyennﬂavayindepthmdw
review. Accordingly, I advise that it is the position of the
Department of Buildings that 2 fee owner's authorization will
t,gmqunedbylminordawpafomWMu
ap.em'ue.andifsajdfeeowwobjecutomewatonthe

that be did not authorize the filing of the application
then this department will revoke said permit. I hope that yoa
will now at lecast be in a position to move forward in other
areas (O assert your rights.”
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WHEREAS, the Deperamentai Memormndum of the Borough Su-
perintendent of the Building Departmer:, dated Deceruber 8, 1982,
acting on Alt. #204/82, Permit #4145/82, reads:

“Enclosed is a copy of an amendment requesting
reinstatement of the above captioned alteration application and

it, and 2 lease submitted to support the claim of the lessee
to the night to act as ‘owner’ as defined in Section C26-201.0
of the Administrative Code in authorizing filing of applica-
tions as required in Section C26-108.5 of said code.

The approval of the appiication 2nd e permit were re-
voked on October 18, 1982, based on the statement of the
owner, Lee National Corporation, that it did aot authorize the
filing. (copy of revecation letter eaclesed).

Your assistance in determiniag the vatidity of the lessee’s

- claim is requested.

Please note that litigason regending this matter is being
handled by Lomine Mohr of the Law Department.”

and

WHEREAS, the letter of the Borough Superiateaden: of the Build-
ing Department, dated October 18, 1982, acting on Alt. #204/82,
‘and BN 5294/82, reads:

“Lec National Corporation, owner of the above captioned
premises, has informed this Department that it did oot
authorize the filing of the above applications and does not

Therefore, the approval and/or acceptance of the above
application is hereby withdrawz and all permits issued there-
under are hereby Revoked pursuant to Section C26-118.7 of
the Administrative Code.

Notice is hereby given that ail work being performed in
execution of said construction shall be immediately stopped as
per Section C26-123.1 of the Administrative Code.”

and

WHEREAS, under Sec. C26-109.5 of the Building Code, an appti-
. cant for 2 buidling permit is required to submut to the Department
of Buildiags an affidavit attesting thet he/she is authorized by the
“owner” of the premises to make the application; and

WHEREAS, Sec. C26-201.0 of the code defines “owner” as the
“person having legal title to the premises; a2 mortgagee or vendee
in possession; a trustee in bankruptcy; a receiver or any other
person having legal ownership or control of the premises™; and

WHEREAS, in the case the applicant submitted an affidavit stating
that he was authorized by a lessee of the property who fulfilied the
definition of “owner;” and

WHEREAS, subsequent 10 the receip: of the affidavit, the De-
partment of Buildings received information from the fee owner of
the premises that it had not giver zuthorization and that the appli-
cant was acting on behalf of a lessee who, the owner claims, did

‘ot have authority to seek perimite of pertorm the proposed alter-

jons; and ) ]
m:vm. the applicant cizims thas the zuthority to seek permuts
andtomymuthcworkws;a:::ﬂici:ksse:bymemof
lease; and . )
thewm' neither the Departmest of Buildings nor this Board
pos&dmcjurisdicdonwapplylaadlmdandwnmlaw.orw
inupmd:erightsofpanie:undalasadmwnupbemeenmcm-
; and .

”l;r'umw until resolution of the lease dispute., the Department
otmeBondwmotdacminewhemmelssecmmthc
ition of “owner:” and N o

WHEREAS, whea the Departient of Buildings has :ecqved infor-

‘onthaxdcmommsucha!zxﬂlxﬁam::;zmdzsp\.:gand
into question whether 2o esplicas: oo propes 2uthorizagon,
Depmmﬁndmmmeeod:mqukmmtofanafﬁdavgt
authorizatior mey not tave been fulfilled, azd that the perrit
be revoked. o
Resolved. that the decision cf the Departmeat of Buildings, dated
pril 11, 1983, actiag oss Alt. Applic. No. 204/82, be and it hereby
d. and thet the appsa! be and it hersdy is dented.
Adopted by the Board cf Stazczwts ax< Appeals, January 10.
984.



