Jails Action Goalition

October 29, 2019

By E-MAIL

Jacqueline Sherman, Chair
Members of the Board

NYC Board of Correction

1 Centre Street, Room 2213
New York, NY 10007

Re: Petition for Rulemaking to End Solitary Confinement in NYC Jails
Dear Chair Sherman and Members of the Board:

Pursuant to the Rules of the City of New York,! members of the #HALTsolitary campaign and the
NYC Jails Action Coalition petition the Board of Correction (Board) to consider adoption of the
enclosed rule.

The Board’s authority to promulgate this rule is clear. The New York City Charter vests the
Board with authority to promulgate “minimum standards for the care, custody, correction,
treatment, supervision, and discipline of all persons held or confined” by the Department of
Correction.? This authority gives the Board the power to regulate the Department’s segregation
practices, which are central to the “care, custody, correction, treatment, supervision, and
discipline” of the people the Department incarcerates. The Board exercised this power to
establish rules regarding punitive segregation and enhanced supervision housing during
rulemaking in 2015.3

State law does not constrain the Board of Correction from promulgating the rules proposed in
this petition. The proposed rules would exercise the broad discretion that the State Commission
of Correction has bestowed on local municipalities to develop their own systems of discipline.?

140 N.Y.C. RULES & REGs. tit. 40, § 4-03

2 N.Y.C. CHARTER § 626.

3See N.Y.C. RULES & REGS. tit. 40, §§ 1-16 and 1-17.
4N.Y. Comp. Codes R. & Regs. tit. 9 § 7006.



Our arguments in support of adoption of the rule are set forth in the enclosed document
entitled, A Blueprint for Ending Solitary Confinement in NYC Jails.

The rule should take effect immediately upon the Board’s action, and it should remain in effect
indefinitely.

Sincerely,

Sarita Daftary

Kelsey De Avila
Claire M. Deroche
Emily Dindial

Claudia Forrester
Frances Geteles, PhD
Vidal Guzman
Brandon J. Holmes
Darren Mack
Elizabeth G. Mayers
Scott Paltrowitz
Jennifer J. Parish
Victor Pate

Minister, Dr. Victoria A. Phillips — Ms. V
Nicole Tourigny

Gale Wiener
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Introduction

The Jails Action Coalition and the #HALTsolitary Campaign have previously released a
Blueprint for Ending Solitary Confinement in NYC Jails. The Blueprint provides an overall
framework and key principles for how New York City can and must completely eliminate solitary
confinement in all its forms for all people, and instead promote alternatives that take an opposite
approach to the isolation and deprivation of solitary and are actually effective for promoting
safety and reducing violence, both inside jails and when people return to the outside community.
The below proposed rules provide the specific rule changes that the Board of Correction can
and must make to its existing minimum standards to effectuate the Blueprint and in turn the
abolition of solitary in the city jails. The strikethroughs are text in the Board’s current minimum
standards proposed to be deleted; bolded text is text proposed to be added. Specifically, the
proposed rule changes are written to implement the Blueprint’s plan to:

1. Ensure that the Board of Correction minimum standards for out-of-cell time of at least 14
hours per day apply to all people in city jails, by removing exceptions to those standards
for punitive segregation and Enhanced Supervision Housing (ESH) units;

2. Create minimum standards for emergency individual lock-ins and emergency lockdowns;

3. End punitive segregation and make ESH and any other alternative units actually about
safety, rehabilitation, and prevention of violence;

4. Adopt specific mechanisms and time limits for getting out of ESH and any other
alternatives units; and

5. Dramatically limit use of restraints with a strong presumption against their use.

The Board of Correction has the authority to implement the below proposed rule changes and
must act immediately to adopt these rules to end solitary confinement in all its forms.

Proposed BOC Rule for Ending Solitary Confinement in NYC Jails

1. and 2. Remove Lock-in Exceptions to Ensure All People Have Access to At Least 14
Hours Out-of-Cell Per Day, and Restrict Emergency Lock-ins and Emergency Lockdowns
§ 1-05 Lock-in.
(a) Policy. The time spent by persons in custody priseners confined to their cells should be
kept to a minimum and required only when necessary for the safety and security of the facility.
The provisions of this section are inapplicable to priserers—cenfined-inpunitivesegregation-or
prisoners persons in custody confined for medical reasons in the contagious disease units.
(b) Involuntary lock-in. No person in custody priserer shall be required to remain confined

to his or her cell except for the following purposes:

(1) At night for count or sleep, not to exceed eight hours in any 24-hour period;

(2) During the day for count or required facility business that can only be carried out while
people priserers are locked in, not to exceed two hours in any 24-hour period. This time may

be extended if necessary to complete an off count. Fhis-paragraph-shaltnot-apply-to-priseners


http://nycaic.org/wp-content/uploads/2019/10/Blueprint-for-Ending-Solitary-Confinement-in-NYC-Oct-2019.pdf
http://library.amlegal.com/nxt/gateway.dll/New%20York/rules/title40boardofcorrection/chapter1correctionalfacilities?f=templates$fn=default.htm$3.0$vid=amlegal:newyork_ny$anc=JD_T40C001

(3) EMERGENCY LOCK:-IN. In an emergency situation as a last resort, a person may be
locked-in, not to exceed the time periods in § 1-05 (b)(4) only if (a) they have engaged in
behavior that constitutes a serious and evident danger to themself or others in a way that
has already resulted in injury or makes injury imminent, (b) less intensive interventions
and all appropriate de-escalation techniques have been exhausted, are inappropriate, or
have been or are likely to be ineffective, and have not abated the behavior that
constitutes a serious and evident danger; (c) staff have advised the person of the
potential for lock-in, the behavior necessary to avoid lock-in, and have given the person
an opportunity to stop the behavior that constitutes a serious and evident danger to
themselves or others; and (d) security staff at the level of captain or higher is informed
and the relevant Correctional Health Authority has reviewed the situation.

(4) TIME LIMITS AND PROCEDURES FOR EMERGENCY LOCK-IN. A person may not
remain locked-in for emergencies for longer than two (2) hours during the day without
further authorization from the Chief of Department or designee and without a mental
health provider of the relevant Correctional Health Authority being notified. If after two (2)
hours the person is still exhibiting behavior that constitutes a serious, evident, and
imminent danger to themself or others, the relevant Correctional Health Authority must
be notified and the Chief of Department or designee may authorize an extension of the
room confinement for no more than two (2) additional hours. If a person is approaching
the fourth hour of lock-in, the Chief of Department themself must determine how to end
the lock-in. If after four (4) hours the person is still exhibiting behavior that constitutes a
serious, evident, and imminent danger to themself or others, the relevant Correctional
Health Authority must be notified and the Chief of Department may re-authorize an
extension of the lock-in for no more than two (2) additional hours. If the Chief of
Department extends the lock-in beyond four (4) hours, the Chief must report the lock-in,
the details of their review, and the basis for their decision to extend the lock-in
immediately to the Board. For young people aged 25 and younger and elderly people
aged 55 and over, the total lock-in period shall never exceed six (6) daytime hours in one
day. For people of all other ages, if after six (6) hours the person is still exhibiting
behavior that constituents a serious, evident, and imminent danger to themself or others,
the relevant Correctional Health Authority must be notified and the Chief of Department
may re-authorize an extension of the lock-in for no more than two (2) additional hours. If
the Chief of Department extends the lock-in beyond six (6) hours, the Chief must report
the lock-in, the details of their review, and the basis for their decision to extend the
lock-in immediately to the Board. The lock-in time shall never exceed eight (8) daytime
hours for people of other ages. During all hours of lock-in, staff must check on the
person’s safety at intervals of at least every 15 minutes, clearly document such checks,
and continue their best efforts to de-escalate the person and remove them from lock-in.
Mental health staff must meet with a person within one hour of being placed in lock-in,



and at least once every hour during lock-in. The department shall document each mental
health staff meeting, and mental health staff must be allowed full access to provide
proper assessments and care.

(5) Limit on Consecutive Days of Lock-In. Other than for medical reasons in contagious
disease units, a person may not be locked-in under any circumstances for more than a
total of eight (8) daytime hours combined over two (2) consecutive calendar days without
a written court order, and may not be locked-in under any circumstances for more than a
total of 20 day-time hours combined over seven (7) consecutive calendar days.

(6) The department must ensure timely and effective medical and mental health care
during any lock-in, including by providing all emergency, time-urgent, or necessary
medical and mental health care during lock-in and by providing any delayed or missed
services as quickly as possible following a lock-in. The department must document all
engagement by medical or mental health staff, and document the reasons for any
delayed or missed services.

(c) Lockdowns.

(1) In an emergency situation involving one or more of the following acts, as a last resort
when it is the least restrictive means necessary, and only for purposes to either
investigate or de-escalate a situation in which one or more individuals carried out the
following acts and there is either an ongoing threat of imminent violence involving
multiple other people or it is still unknown who carried out the acts, the department may
place multiple people on lockdown:

(i) causing or attempting to cause serious physical injury or death or an imminent threat
of such violence or death,

(ii) compelling or attempting to compel sexual acts by force or threat of force,

(iii) leading, organizing, inciting, attempting to cause a riot or violent insurrection,

(iv) procuring deadly weapons or other similarly dangerous contraband that poses a
threat,

(v) escaping or attempting an escape, or

(vi) other comparable extremely serious conduct of the same magnitude that involves
specific and serious harm to another person.

(2) The department may only place people on lockdown if there are no less restrictive
mechanisms to effectuate the necessary investigation or de-escalation, including placing
the individuals known to be involved in lock-in. The department may never utilize a
lockdown for purposes of punishment or administrative convenience.

(3) The scope of any lockdown shall be as limited as absolutely necessary to effectuate
the investigation or de-escalation, including with respect to the number of people
affected and the jail areas affected.



(4) Any lockdown should be for the shortest duration possible, and shall not exceed two
(2) hours during the day without further authorization from the Chief of Department or
designee and without a mental health provider of the relevant Correctional Health
Authority being notified. If after two (2) hours a lockdown is still necessary to prevent a
serious, evident, and imminent danger of harm to incarcerated persons or staff, the
relevant Correctional Health Authority must be notified and the Chief of Department or
designee may authorize an extension of the lockdown for no more than two (2) additional
hours. If a lockdown is approaching the fourth hour, the Chief of Department themself
must determine how to end the lockdown and work toward ending it. If after four (4)
hours a lockdown is still necessary to prevent a serious, evident, and imminent danger of
harm to incarcerated persons or staff, the relevant Correctional Health Authority must be
notified and the Chief of Department may re-authorize an extension of the lockdown for
no more than two (2) additional hours. If the Chief of Department extends the lockdown
beyond four (4) hours, the Chief must report the lockdown, the details of their review, and
the basis for their decision to extend the lockdown immediately to the Board. The total
lockdown period shall never exceed six (6) daytime hours in one day. During all hours of
lockdown, staff must check on all people subjected to the lockdown at intervals of at
least every 15 minutes, clearly document such checks, and continue their best efforts to
investigate and de-escalate the situation and end the lockdown.

(5) Limit on Consecutive Days of Lockdown. A lockdown may not under any
circumstances last for more than a total of eight (8) daytime hours combined over two
consecutive calendar days without a written court order, and may not under any
circumstances last for more than a total of 20 daytime hours combined over seven (7)
consecutive calendar days.

(6) The department must ensure timely and effective medical and mental health care
during any lockdowns, including by providing all emergency, time-urgent, or necessary
medical and mental health care during lockdowns and by providing any delayed or
missed services as quickly as possible following a lockdown. The department must
document all engagement by medical or mental health staff, and document the reasons
for any delayed or missed services.

(7) The department must publicly report all lockdowns, including providing immediate
public information about any restrictions on visits or phone calls on its website, as well
as publicly reporting on its website reasons for any lockdown, the areas affected and
why, any medical and mental health services affected, any programs affected, all
activities taken during the lockdown to resolve and address the lockdown, and the
number of staff diverted for the lockdown.

(d) Reports on lock-ins and lockdowns.
(1) No later than sixty (60) days after enactment of this provision and every thirty (30)
days thereafter, the Department shall submit to the Board information related to



implementation of required changes. This information shall include, but shall not be
limited to:

(i) the number of people held in lock-in and the number of people held in
lock-down;

(i) data related to the length of lock-ins and lockdowns and the frequency of the
types of conduct resulting in lock-in and lockdown (separately);

(iii) the number of lock-ins and lockdowns (separately) of: up to two (2) hours in
duration, between two (2) and four (4) hours, between four (4) and six (6) hours, between
six (6) and eight (8) hours - broken down by age of those held in lock-in and lockdown,
and exceeding eight (8) hours;

(iv) the number, and length, of lock-ins and lockdowns (separately) that: occurred
on consecutive days, occurred multiple times within a seven-day period, lasted up to
eight (8) hours total in a two-day period, exceeded eight (8) hours total in a two-day
period, lasted up to 20 hours in a seven-day period, and exceeded 20 hours in a
seven-day period;

(v) the number of lock-ins the Chief of Department or a designee reviewed and the
number of instances where, as a result of this review, a person was kept in lock-in or a
lockdown continued (separately), and the number of instances, where as a result of this
review a person was removed from lock-in or the lockdown ended (separately);

(vi) the number of people who received two (2) or more placements in lock-in or
lockdown, and the total number of hours and days each of these people were held in
lock-in or lockdown (separately).

3a. ENDING PUNITIVE SEGREGATION

Bookmark§ 1-17 Limitations Prohibition on the Use of Punitive Segregation.

(a) Policy. As implemented by the Department, punitive segregation is a severe penalty that
should not be used under any eertairt circumstances in the Department's facilities. Throughout
the city jails, in all units, de-escalation and meaningful use of positive incentives shall be
the primary methods for responding to people who engage in difficult behavior. Within
sixty (60) days of the enactment of this provision, all punitive segregation shall be ended
in city jails.










(g) Time in punitive segregation owed from a previous incarceration or a current
incarceration. As of the effective date of this section, no person inmate shall be assigned to or
held in punitive segregation for any time from a separate and previous incarceration for which
such person inmate was sentenced to but did not serve in punitive segregation. In addition,
any sentence to punitive segregation (until it is eliminated) shall commence immediately
after such sentence; if a person is not placed in punitive segregation immediately after a
sentence to punitive segregation, the Department may not ever place the person in
punitive segregation for that sentence.

(h) Reports on punitive segregation.
(1) No later than thirty sixty (630) days after enactment implementation-efenhanced
supervision-housing-providedforin40-RENY-§4-46-0of this chapter and thirty sixty (630) days

thereafter until punitive segregation is fully ended in city jails, the Department shall submit
to the Board information related to implementation of required changes to punitive segregation.
This information shall include, but shall not be limited to:

(i) the number of people inmates held in punitive segregation and the number of people
irmate waiting to be held in punitive segregation along with the length of time since their
sentence to punitive segregation;

(i) data related to the length of punitive segregation sentences and the frequency of the
types of offences resulting in punltlve segregatlon sentences

(iv) the status of implementation of the Department's planned policy to reguire end all
that-aninmate-bereleaseeHrom-punitive segregationfera-minimum-ofseven{A-days-before

. s ion:

(v) the number of punitive segregation sentences of thirty-one (31) to forty-five (45) days
in duration given to persons in custody irmates for a serious assault on staff, disaggregated
by whether the sentence was approved or disapproved by the Chief of Department or a
designee;



(vi) the number of punitive segregation sentences exceeding forty-five (45) days in
duration given to persons in custody inmates for a serious assault on staff, disaggregated by
whether the sentence was approved or disapproved by the Chief of Department or a designee;

(vii) the number of punitive segregation sentences the Chief of Department or a designee
reviewed forty-five (45) days after commencement and the number of instances where, as a
result of this review, a person-a-amate was placed in an alternative housing unit for the
remainder of the sentence;

(viii) the number of requests submitted to the Chief of Department to hold a person n
inrmate-in punitive segregation for more than a total of sixty (60) days within a six (6) month
period, disaggregated by whether the request was approved or disapproved by the Chief of
Department;

(ix) the number of people inmates who received two (2) or more placements in punitive
segregation pursuant to 40 RCNY § 1-17(d)(3);

(x) the number of people irmates currently in Department custody who have, during their
current incarceration, been housed in punitive segregation a total of: one (1) to thirty (30) days,
thirty-one (31) to sixty (60) days, sixty-one (61) to ninety (90) days, ninety-one (91) to
one-hundred-twenty (120) days, and more than one-hundred-twenty (120) days;

(xi) the number of people inmates currently housed in punitive segregation, who have
been held there, consecutively, for: one (1) to thirty (30) days, thirty-one (31) to sixty (60) days,
sixty-one (61) to ninety (90) days, ninety-one (91) to one-hundred-twenty (120) days, and more
than one-hundred-twenty (120) days;

(xii) a plan and timeline detailing steps necessary to reduee end thetergth-ef-punitive
segregation S oA he -panitive fon;

(xiii) data related to the amount of recreation and out-of-cell time provided to people
irmates housed in punitive segregation; and

(xiv) any other information the Department or the Board deems relevant to the Board's
assessment of punitive segregation in Department facilities.

(2) No later than thirty (30) days after the enactment of this provisiondure-4-2646, the
Department shall submit to the Board a report analyzing and recommending options to reduce
persistent violence committed by individuals inrmates housed in or released from punitive
segregation that use means other than extending punitive segregation confinement. The report
shall:

(i) detail how its recommended solutions would support the goals of protecting the safety
and wellbeing of staff and persons in custody inmates, promoting the security of Department
facilities, and facilitating successful reentry of inmates;

(i) describe the measures the Department has already implemented or plans to
implement, including programming and housing, as well as other measures it has considered;

(iii) include an assessment of the pros and cons of each option, and the various potential
impacts of implementing each option, including any resources that may be needed; and

(iv) include a description of research conducted by the Department on effective
disciplinary systems and alternatives to punitive segregation and the progress of Department
efforts to identify viable alternative programs and locations to safely house and treat people
who engage in violence vielenteffenders.

10



(Amended City Record 12/24/2015, eff. 1/23/2016)

3b. and 4. MAKING ESH and ANY ALTERNATIVES ACTUALLY ABOUT SAFETY and
REHABILITATION and RELEASE FROM ESH and ANY ALTERNATIVES

§ 1-16 Enhanced Supervision Housing.

(a) Purpose. The primary objective of enhanced supervision housing (ESH) is to protect the
safety and security of persons in custody irmates and facilities, while promoting rehabilitation,
good behavior, and the psychological and physical well-being of persons in custody irmates.
To accomplish these objectives, ESH is designed to separate from the general population those
people inmates who pose the greatest threats to the safety and security of staff and other
persons in custody irmates. It additionally seeks to promote the rehabilitation of individuals in
ESH irmates by incentivizing good behavior and by providing necessary programs and
therapeutic resources.

(b) Policy. Ar person in custody irmate may be confined in ESH if the person inmate
presents a significant threat to the safety and security of the facility if housed elsewhere. Such a
determination shall only be supported by a finding that one of the following has occurred
contemporaneously at the time placement is sought while the person is in the
Department’s custody during this current incarceration:

(1) the person inmate has been identified as a leader of a gang and has demonstrated
active involvement in the organization or perpetration of violent or dangerous gang-related
activity;

(2) the person inmate has demonstrated active involvement as an organizer or perpetrator
of a gang-related assault;

(3) the person inmate has committed a slashing or stabbing, has committed repeated
assaults, has seriously injured another person in custody inmate, visitor, or employee, or has
rioted or actively participated in inmate disturbances initiated by persons in custodywhile-ir
e I I e !

(4) the person inmate has been found in possession of a scalpel or a weapon that poses a

level of danger similar to or greater than that of a scalpel white-ir-Bepartmenteustody-or
otherwise-inearcerated and used or attempted to use that scalpel or weapon to injure

another person;
(5) the person inmate has engaged in serious or persistent violence; or

(6) the person inmate, while in Department custody eretherwiseinearcerated, has
engaged in repeated activity or behavior of a gravity and degree of danger similar to the acts
described in paragraphs (1) through (5) of this subdivision, has again at the time placement is
sought engaged in that grave and dangerous behavior, and such activity or behavior has a

11



direct, identifiable and adverse impact on the safety and security of the facility, such as repeated
acts of arson.

Prowded however that, where+he—9epaﬁmeﬂhﬁeemm{{ed4e—eeﬁs1deean—mma%es—aethﬁ+y

such activity or
actions must have occurred whlle in Department custody durlng this current incarceration
and at least one such act contemporaneously with the time the Department attempts to

place the person in Enhanced SuperV|S|on Housmg wrthm—ﬂee—pfeeeaﬁg—fwe—(%)—\#hefe—t-he

preecedingtwe{2)years. A person should only be be placed in ESH if it is necessary to
address serious harm of the type listed and only as a response to a current act. If a
person is not placed in ESH within 10 days of the time of the conduct in question, they
shall not be placed in ESH based on that conduct.

(c) Exclusions.
(1) The following categories of inmates shall be excluded from ESH placement:

(i) people inmates under the age of 22 48; and

(iii) people inmates with serious mental or serious physical disabilities or conditions.

(2) Medical staff must shalt-bepermittedto-review ESH placements and participate in
placement review hearings. Consistent with these regulations, when ESH assignment would
pose a serious threat to an individualirmate's physical or mental health, medieal-staf-shailt

have-the-autherityto-determine-thatthe individual inmate shall be barred from ESH placement

or shall be moved from ESH to a more appropriate housing unit. This determination may be
made at any time during the person’s inmate's incarceration.

(3) Any person inmate placed in ESH who evidences a mental or emotional disorder shall
be seen by mental health services staff prior to or immediately upon ESH placement.

(4) The total number of people inmates housed in ESH shall not exceed 100 256 at any
time.

(d) Conditions, Programming and Services.

(1) FetheextentThe Department shall not imposes-restrictions on a person in ESH
mma%e that deviate from those |mposed on people inmates in the general populatlon—eueh

12



(3) No later than thirty (30) after enactment of this provisionduly4-2645, the
Department shall provide individuals in ESH inmates with beth voluntary ane-Hnveluntary-as-wel
as-beth-in—and out-of-cell, congregate programming aimed at facilitating rehabilitation,
addressing root causes of violence, and minimizing idleness. All people in ESH shall be
provided daily access to out-of-cell: congregate human interaction, congregate
recreation, amenities (including televisions), and at least seven (7) hours of quality
congregate programming comparable to congregate interaction and congregate
programming in the general population. Such programming shall include opportunities
for education, mental health, and substance use treatment. All people in ESH shall also
be provided access to additional out-of-cell, trauma-informed therapeutic programming
aimed at promoting personal development, addressing underlying causes of problematic
behavior resulting in placement in ESH, and helping prepare for discharge from the unit
and to the community. Such programming shall include the latest evidence-based
restorative justice and anti-violence programming considered to be amongst the best
practices in the field and demonstrated to be most effective and successful at reducing
violence. Specific activities should include, but not be limited to, group discussions,
classes, counseling, meetings with survivors of violence, connections with family and
the community, and peer-led initiatives.

(4) All people inmates in ESH shall be seen at least once each day by medical staff who
shall make referrals to medical and mental health services where appropriate.

(e) Staffing.

(1) Correction officers assigned to ESH shall receive forty (40) hours of annual special
training designed to address the unique characteristics of ESH and individuals incarcerated
therein-tsiamates. Such training shall include, but shall not be limited to, recognition and
understanding of mental illness and distress, including post-traumatic stress disorder and
traumatic brain injury; effective communication skills; restorative justice; alternatives to and
limits on use of force; and conflict de-escalation techniques.

(2) At least fiftytwenty-five (2565) percent of correction staff assigned to ESH shall be
assigned to steady posts.

(3) At least fifty (50) percent of staff assigned to ESH shall be civilian staff trained in
providing the programming described above or correction staff with a master’s degree in
social work or other related degree.

(f) Notice of ESH Placement.

13
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(1) When it is determined that a person an-inmate-should be confined in ESH, that person
inrmate shall be given written notice of such determination within twenty-four (24) hours of
placement. Individuals {rmates who are unable to read or understand such notice shall be
provided with necessary assistance. Such notice shall:

(i) state the grounds relied on and the facts that support the person’s inmate's ESH
placement; (ii) inform the person inmate of the purpose of irdividual-restrictions-the-Department
intendstoimpese-duringthe-inmate's-ESH confinement and an overview of the programs

and services in ESH;
(iii) notify the person inmate of the upcoming ESH placement review hearing; and

(iv) inform the person irmate of the right to review, prior to the placement hearing, the
evidence relied upon by the Department, to appear at the hearing in person, to have
representation at the hearing (by any attorney, law student, paralegal or incarcerated
person), to submit a written statement for consideration, to call witnesses, and to present
evidence.

(2) [Reserved.]
(g) Placement Review Hearing.

(1) Within three (3) business days of service of notice on a person an-nmate-of initial ESH
placement and-retated-restrietions, the Department shall conduct a hearing to adjudicate the
individual’s inmate's ESH placement and-the-individual-restrictions—propesed. The hearing may
not be adjourned except, in extenuating circumstances, by the person’s irmate's documented
request and may in no event be adjourned for longer than five (5) days.

(2) -One-ormore-hearing-officers A neutral decision-maker shall conduct the placement
review heanng Department staff whe—mma%hreeemmeﬁded%e—mma%e—feﬁES-H—plaeemem—ef

ment-shall not be eligible to
serve as hearlng offlcers at the person’s inmate's placement review hearing.

(3) The placement review hearing shall consist of following:

(i) areview of the facts upon which the Department relies to place the person irmate in
ESH pursuant to subdivision (b) of this section, and a determination of whether such facts exist
and whether they support, beyond a reasonable doubtby-aprependerance-eftheevidenee,
the conclusion that the person inmate presents a current significant threat to the safety and
security of the facility such that ESH is appropriate;

(i) consideration of the time that has elapsed since the occurrence of the activity or
behavior relied on by the Department to support ESH placement;




(iv) consideration of any relevant information provided by medical and mental health
staff;

(v) consideration of any credible and relevant evidence submitted or statements made by
the person inmate at the hearing; and

(vi) consideration of any other evidence deemed relevant to the ESH status
determination or imposition of individual restrictions.

(4) The person inmate shall be permitted to appear at the hearing in person, have
representation at the hearing (by any attorney, law student, paralegal or incarcerated
person), submit a written statement, call witnesses, and present evidence.

(5) In the following circumstances, the person irmate shall be entitled to the assistance of
a hearing facilitator, who shall assist the person inmate by clarifying the charges, explaining the
hearing process, and assisting the person irmate in gathering evidence:

(i) the person inmate is illiterate or otherwise unable to prepare for or understand the
hearing process; or

(i) the person inmate has otherwise been unable to obtain witnesses or material
evidence.

(6) Ifitis determined that the ESH placement and-each+elatedrestriction-are is supported
beyond a reasonable doubt by-apreponderance-ofthe-evidenee, the placement and-each
stpportedrestrietion may be continued. Written notice shall be provided to the individual
iarmate outlining the bases for such determinations. If it is determined that ESH placement er
imposition-efany-individualrestrietions-is unsupported beyond a reasonable doubt bya
prependerance-of the-evidenee, ESH status erunsuppoertedindividualrestrictions-shall be

terminated immediately.

(7) Any person affected by a determination made pursuant to this subdivision (g) or
(h) may appeal such determination to the Board.

(i) The person affected by a determination shall give notice in writing to the Board
and to the Department of his or her intent to appeal the determination.

(ii) The Department and any person affected by the determination may submit to
the Board for its consideration any relevant material in addition to the written
determination.

(iii) The Board or its designee shall issue a written decision upon the appeal within
five (5) business days after receiving notice of the requested review and the Department
shall follow the Board’s decision.

(h) Periodic Review of Placement.
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(1) Upon admission to ESH, program and health staff shall administer assessments
and develop an individual rehabilitation plan in consultation with the resident, based
upon his or her medical, mental health, and programming needs. Such plan shall
identify specific goals and programs, treatment, and services to be offered, with
projected time frames for completion and discharge from ESH. Such plan shall be
realistic in understanding the individual’s abilities and needs.

(2) If a person substantially completes their rehabilitation plan, they shall have a right
to be discharged from ESH upon such completion.

(3) The placement of a person an-inmate in ESH shall be meaningfully reviewed every
fifteen ferty-five (415) days to determine whether the person inmate continues to present a
significant threat to the safety and security of the facility if housed outside ESH such that
continued ESH placement is appropriate. Such review shall be conducted by a
multidisciplinary team, including program and health staff.

(4) At least twenty-four (24) hours prior to such periodic review, individuals in ESH
inmates shall be notified of the pending review in writing and of the right to submit a written
statement for consideration. People inmates who are unable to read or understand such notice
shall be provided with necessary assistance.

(5) Periodic review of a personinmate's ESH status shall consider the following, with
conclusions recorded in a written report made available to the person inmate within three
seven (3#) days of the review: (i) the justifications for continued ESH placement;

(i) information regarding the individualinmate's subsequent behavior and attitude since
ESH placement began, including participation in and availability of programming;

(iv) information regarding the effect of ESH placement erefindividual-ESH+restrictions-on
the person inmate’s mental and physical health;

(v) any written statement submitted by the person inmate for consideration;

(vi) any other factors that may favor retaining the person inmate in or releasing the

person inmate from ESH erany-otherfactersthatmayfaverthe lifting-ofindividual ESH
restrictions-or-continting-to-impose-individual-ESHrestrietions; and

(vii) if the personinmate's ESH placement is to continue, any actions or behavioral
changes that the person irmate might undertake to further rehabilitative goals and facilitate-the

lifting-efnrdividual- ESH-restrictions-er-ESH release.

(6) Following such periodic review, if the person is not discharged from the unit,
program and mental health staff shall specify in writing the reasons for the
determination and the program, treatment, service, and/or corrective action required
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before discharge. The incarcerated person shall be given access to the programs,
treatment and services specified, and shall have a right to be discharged from ESH
upon the successful fulfillment of such requirements.

(7) At any time when deemed appropriate, a person ar-inmate may be evaluated and
recommended for placement in a more appropriate housing unit outside ESH.

(8) If a person has not been discharged from ESH within four (4) months of initial
admission, the person shall have a right to be discharged from ESH unless they
committed a new act defined in § 1-16(b)(2) within the previous thirty (30) days and the
Chief of Department determines that their discharge would pose a significant and
unreasonable risk to the safety or security of incarcerated persons or staff.

(i) Board Review of ESH Implementation.

(1) No later than sixty (60) days after ESH implementation and every sixty (60) days
thereafter, the Department shall submit to the Board information related to implementation of
ESH and the people inmates housed there. This information shall include, but shall not be
limited to:

(i) the number of people irmates housed in ESH, both currently and since
implementation;

(i) the frequency with which each of the criteria set forth in subdivision (b) of this section
is used to support ESH placement;

(iii) rates of violence in both ESH and the general population since implementation of
ESH and rates of violence for comparable time periods prior to ESH implementation;

(iv) rates of use of force in both ESH and the general population since implementation of
ESH;

(v) programming and mental health resources available to individuals in ESH inmates
and the extent of inmate participation in each program and resource;

(vi) training received by correction officers assigned to ESH, and the number of steady
posts created in ESH, and the number of civilian staff broken down by each ESH unit;

(vii) the number of people irmates initially assigned to ESH but whose ESH status was
terminated in a placement review hearing;

(viii) the number of people inmates released from ESH into the general population
through periodic review, er-other ESH status review mechanisms or the maximum time limit;
and

(ix) any other data the Department or the Board deems relevant to the Board's
assessment of ESH.
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(2) The Board shall review the information provided by the Department and any other
information it deems relevant to the assessment of ESH. Eighteen (18) months after
implementation of ESH and no later than two (2) years after implementation of ESH, the Board
shall meet to discuss the effectiveness and continued appropriateness of ESH.

3c. ENSURING ALL PLACEMENTS HAVE COMPARABLE PROGRAMMING ACCESS

New § 1-16(j) Human Engagement and Programming in All Units

(1) There shall be no units in the city jails that are restrictive housing apart from, to
the extent it is restrictive in any way, Enhanced Supervision Housing, which itself
should not be more restrictive than the general population.

(2) All people in all units in the city jails shall be provided access to meaningful
out-of-cell congregate human interaction and congregate programming
comparable to congregate interaction and congregate programming in the
ordinary general population, and any alternative units must at least comport to all
of the standards for Enhanced Supervision Housing.

(3) If an individual is in any form of housing that they believe is more restrictive than
other general population housing, they shall have a right to a hearing comparable
to 1-16(g) to determine: (i) if they have more restricted access to congregate
human interaction and congregate programming than other general population
housing, and if that is so found: (ii) if they should be provided greater access to
congregate human interaction and congregate programming within their unit;
and/or (iii) if they should be transferred to another general population housing
unit. At such hearings, people shall have all of the rights afforded under § 1-16 (g).

5. LIMITING USE OF RESTRAINTS
New § 1-19 Limiting Use of Restraints

(a) Restraints shall not be used when incarcerated persons are participating in
out-of-cell activities unless an individualized determination is made that as a last
resort restraints are necessary because of an immediate risk of self-injury or
injury to other incarcerated persons or staff.

(b) When restraints are determined to be necessary, the least restrictive forms of
restraints that are necessary shall be used and restraints shall only be used as
long as the need exists and not for a pre-determined period of time.

(c) If the department believes that restraints are needed for out-of-cell congregate
activities for more than the initial occasion that was immediately determined to be
necessary at the time, there must be a due process hearing with all of the
protections afforded under § 1-16 (g) to determine if restraints can be used for
more than the initial occasion and to what degree, including the availability of
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appealing any such decision to the Board. Any use of restraints that is extended
pursuant to such a hearing shall be reviewed at least daily and the use of
restraints shall be discontinued once there is no longer an immediate risk of
self-injury or injury to another incarcerated person or staff. Staff must work with
the person who has restraints to de-escalate and work toward the removal of the
restraints. If restraints have been used for more than seven (7) days, there must
be a new due process hearing with all of the protections afforded under § 1-16 (g)
to determine if restraints can continue, and a new hearing must occur at least
every seven (7) days if restraints continue to be used. Restraints can not continue
to be used beyond fourteen (14) days without a written court order permitting the
use of restraints, and a new court order must be obtained at least every seven (7)
days thereafter if restraints continue to be used.

(d) Whenever an individual is restrained, they shall not be commingled with other

incarcerated persons who are not restrained, but shall continue to have access to
participate in congregate programming.
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Introduction

This document contains a blueprint for how New York City can and must end solitary
confinement in all its forms throughout its jails. This blueprint reflects the experiences and
expertise of people who have endured solitary, family members of people incarcerated,
mental health, legal, and human rights experts, and other members of the Jails Action
Coalition and the #HALTsolitary campaign. It is written in the context of growing calls to
fully ban solitary confinement (including from the Progressive Caucus and Women'’s Caucus
of the New York City Council, as well as leading U.S. Presidential candidates). As such, the
overall purpose of this blueprint is to provide key mechanisms for how New York City—the
Mayor, City Council, Board of Correction, Department of Corrections—can effectuate the
complete elimination of solitary confinement in the city jails, and instead promote
alternatives that take an opposite approach to the isolation and deprivation of solitary and
are actually effective for promoting safety and reducing violence, both inside jails and when
people return to the outside community.

Particularly in the immediate wake of Layleen Polanco’s tragic and preventable death, and
in recognition of the countless other people who have |ost their lives or suffered
devastating psychological and physical harm, NYC must take immediate action to finally
and fully end solitary confinement. This blueprint shows the way to reach that goal,
drawing on proven, evidence-based approaches that are more humane, effective, and safe.
Specifically, NYC must:

1. Ensure that the Board of Correction minimum standards for out-of-cell time
apply to all people in city jails (other than in specified emergencies), by
removing exceptions to those standards for punitive segregation and
Enhanced Supervision Housing (ESH) units;

2. Create minimum standards for emergency individual lock-ins and emergency
lockdowns;

3. End punitive segregation and make ESH and any other alternative units
actually about safety, rehabilitation, and prevention of violence;

4. Adopt specific mechanisms and time limits for getting out of ESH and any
other alternatives units; and

5. Dramatically limit use of restraints with a strong presumption against their
use.

While the details of the Blueprint are written specifically for New York City, its overall
framework and concepts can apply anywhere. No person should be in solitary in pretrial
detention, in jails anywhere, or for that matter in prisons anywhere in New York or across
the country. We hope that survivors of solitary, impacted family members, and advocates
across the country can use the blueprint to end this torture everywhere.
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The Urgent Need to End Solitary

Solitary confinement is torture. It has long been demonstrated to cause devastating
physical, psychological, and emotional harm. The sensory deprivation, lack of normal
human interaction, and extreme idleness can lead to intense suffering and severe damage.
A study of NYC jails found people in solitary were nearly seven times more likely to harm
themselves and more than six times more likely to commit potentially fatal self-harm. A
new 2019 study of hundreds of thousands of people released from prison over a 15 year
period found that people who had spent time in solitary were significantly more likely to
both die (including by suicide, homicide, and overdose) and be reincarcerated after release,
with the risks increasing as the time in solitary increased. We know that some people
spending even a short number of days in solitary can lead to tragic consequences and even
death. As one of countless horrific examples, Bradley Ballard spent only six days in solitary,
endured unconscionable torture and neglect while there, and died as a result. As early as
2011, the United Nations Special Rapporteur on Torture called for the complete abolition of
solitary as a means of punishment or discipline and the complete abolition of solitary for,
among others, all people in pretrial detention (as the vast majority of people in New York
City’s jails are held), because it amounts to torture.

Solitary is disproportionately inflicted on Black and Latinx people, as well as on young
people and people with mental health needs. Research by the New York City Department
of Health and Mental Hygiene further found that Black and Latinx people incarcerated on
Rikers Island or in the City's borough-based jails were |ess likely than their white
counterparts to receive appropriate mental health diagnoses and more likely to experience
solitary confinement.

Solitary is also disproportionately inflicted on queer, transgender and gender
non-conforming people. A national survey of incarcerated LGBTQIA2S+ people conducted
by Black & Pink found 85% of respondents had been in solitary confinement. Black, Latinx,
and Native American/American Indian people were twice as likely as white people to be in
solitary at the time of the survey.

Solitary is counterproductive to the purported safety justifications sometimes given for its
use, as it can cause violence and make prisons, jails, and outside communities |ess safe.
Moreover, replacing solitary with more effective alternatives will ultimately save money,
while more importantly saving human lives and human potential.

After struggling to treat patients who are suffering the torture of solitary confinement, Dr.
Homer Venters, the former head of Correctional Health Services for NYC jails, has said
solitary units should never have been built. This blueprint presents New York City with a
way to unbuild these torture chambers.



https://solitarywatch.org/wp-content/uploads/2013/11/Gilligan-Report.-Final.pdf
https://solitarywatch.org/wp-content/uploads/2013/11/Gilligan-Report.-Final.pdf
https://jamanetwork.com/journals/jamanetworkopen/fullarticle/2752350
https://jamanetwork.com/journals/jamanetworkopen/fullarticle/2752350
https://medium.com/@djj2125/new-york-city-pays-record-5-75-million-to-family-of-rikers-inmate-bradley-ballard-d41b7a678a57
https://medium.com/@djj2125/new-york-city-pays-record-5-75-million-to-family-of-rikers-inmate-bradley-ballard-d41b7a678a57
http://solitaryconfinement.org/uploads/SpecRapTortureAug2011.pdf
https://ajph.aphapublications.org/doi/full/10.2105/AJPH.2015.302699
https://ajph.aphapublications.org/doi/full/10.2105/AJPH.2015.302699
https://ajph.aphapublications.org/doi/full/10.2105/AJPH.2015.302699
https://ajph.aphapublications.org/doi/full/10.2105/AJPH.2015.302699
https://www.blackandpink.org/coming-out-of-concrete-closets
https://www.blackandpink.org/coming-out-of-concrete-closets
https://www.prisonlegalnews.org/news/2018/jan/8/solitary-streets-studies-find-such-releases-result-higher-recidivism-rates-violent-behavior/
https://www.prisonlegalnews.org/news/2018/jan/8/solitary-streets-studies-find-such-releases-result-higher-recidivism-rates-violent-behavior/
https://academic.oup.com/jpubhealth/article/27/2/143/1595764/
https://academic.oup.com/jpubhealth/article/27/2/143/1595764/
https://www.npr.org/sections/health-shots/2019/03/18/704424675/former-physician-at-rikers-island-exposes-health-risks-of-incarceration
https://www.npr.org/sections/health-shots/2019/03/18/704424675/former-physician-at-rikers-island-exposes-health-risks-of-incarceration

The Blueprint for Ending Solitary in NYC Jails

1. Ensure that the Board of Correction minimum standards for out-of-cell time
apply to all people in city jails (other than in emergencies), by removing
exceptions to those standards for punitive segregation and ESH units

Other than in emergency situations (discussed below), the Board of Corrections minimum
standards for out-of-cell time should apply to all people in the city jails. Section 1-05 of the
Board's current standards require that no person should be involuntarily locked in other
than for eight hours at night and two hours during the day. The current standards allow
exceptions to those requirements for people in punitive segregation and in Enhanced
Supervision Housing (ESH) units. Those exceptions should be removed and the basic
minimum standards generally should apply to everyone in city jails, so that all people in the
jails have a mandatory allowance of 14 hours out of cell per day. (The medical exception for
contagious disease units can remain.)

The reasons for eliminating these exceptions is both that solitary confinement is torture
that causes devastating harm, and that limiting out-of-cell time does not in any way
contribute to greater safety or reductions in violence. As discussed in more detail below,
units that allow for separation from the general jail population without any restrictions on
out-of-cell time have proven more effective at reducing violence and promoting safety. The
Clinical Alternatives to Punitive Segregation (CAPS) unit on Rikers Island and the former
Merle Cooper program in New York State prisons are two positive and successful examples
of units designed to separate people from the general population but not restrict the
amount of out-of-cell time provided, yielding better outcomes.

2. Create minimum standards for emergency individual lock-ins and emergency
lockdowns

In order to address emergency situations that may arise, there should be the allowance, if
necessary, for a) emergency short-term mandatory lock-in for individuals, as well as b)
emergency short-term lockdowns of targeted portions of the jails, with specific and limited
ways in which each can be implemented as follows.

a. Emergency individual lock-in

Drawing from the rules for room confinement in NYC secure detention youth facilities and
from other model youth secure detention policies, such as those adopted in Colorado
there should only be allowance for individuals to be involuntarily locked in for immediate
de-escalation purposes, in emergency situations when absolutely necessary, as a last
resort, when other mechanisms have failed, but never as punishment, and for the shortest
duration possible, measured in hours (rather than days, weeks, months, or years). The
purposes of these lock-ins are not punishment or isolation but instead to immediately and
temporarily separate people to prevent immediate physical harm, provide brief time and
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space for de-escalation and cooling down, and quickly restore people back to the general
jail population or if necessary to move them to another housing area to avoid further harm
or conflict or to ESH to address underlying issues that are resulting in negative conduct.

e The presumption should be that such lock-ins should end within two hours, with the
possibility that they could be extended for a second two hours if absolutely
necessary.

e If the lock-in time is approaching four hours, the chief of department should be
required to be involved to work toward ending the emergency lock-in.

e Because of the particularly devastating harm and risk of isolation to young people
and elderly people, there should be a maximum for any lock-in of six hours for
these groups.

e For all other people, because isolation can cause devastating harm to all people,
there should be a maximum lock-in time of eight hours.

e In addition, to ensure that people are not repeatedly locked-in day after day (and
thereby creating another form of extended solitary confinement), there should be a
total time limit of eight hours in any two-day period and a total limit of 20 hours in
any seven-day period.

e In extreme circumstances where the department believes it absolutely necessary to
exceed the multiple-day time periods, the department must obtain a court order
permitting a lock-in that exceeds the limit. For each day that the department seeks
to extend the lock-in, it must obtain a new court order.

e In order to de-escalate the situation as soon as possible and to avoid people
decompensating further or even harming themselves while isolated for even
relatively shorter periods of time, staff should check on and check in with any
person who is locked in at least every 15 minutes and mental health staff in
particular should check on a person within an hour, and at least once every
additional hour a person is in lock-in.

b. Emergency Lock Down

In situations where it is absolutely necessary to either investigate or de-escalate an
emergency situation, the city jails should only be able to utilize lockdown procedures in as
narrowly tailored ways and areas as possible. These lockdowns should never be used as
punishment and should be used as a last resort, in response to clear violence or imminent
threats of violence, when more limited interventions would not address the need (including
individual lock-in above), and should be limited to as few people and as few jail areas as
necessary and limited to the minimum time necessary. Currently, the department utilizes
lockdowns far too frequently: thousands of lockdowns per year, averaging over five
lockdowns per day, with an average length of time of 11 hours but sometimes
encompassing multiple days. The emergency lockdown procedures should allow lockdowns
to be used only when absolutely necessary and should be also regulating lockdowns to
ensure they are not used for punishment, administrative ease, or other reasons that are
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not intended to prevent imminent and serious harm. Lockdowns should also not be
allowed to be a substitute for lock-ins (thereby holding more people in isolated conditions
than necessary), a way to get around the time limits for lock-ins, another form of punitive
segregation or solitary confinement, nor as any other way around the Board's other
minimum standards. As such, the time limits on lockdowns, in particular, and other
conditions, should mirror the limits on lock-ins.

e As with individual lock-ins, the presumption should be that any lockdown end within
two hours, with the possibility that it could be extended for a second two hours if
absolutely necessary. If the lockdown time is approaching four hours, the chief of
department should be alerted to work toward ending the emergency lockdown.
There should be a maximum time of six hours of lockdown in a single day, 8 hours
total over two days, and 20 hours total over 7 days, unless a court order is obtained
in any instance in which the department determines it is absolutely necessary to
exceed these limits.

e Lockdowns should only be allowed—again if they are necessary for investigation or
de-escalation and individual lock-in of the people involved would not achieve those
purposes—in extremely serious situations, particularly instances where people
caused or attempted to cause serious physical injury or death or an imminent
substantiated threat of such violence or death, compelled or attempted to compel
sexual acts by force or threats of force, led/organized/incited/attempted to cause a
riot or violent insurrection, procured deadly weapons or other comparably
dangerous contraband that poses a threat, escaped or attempted an escape, or
other conduct of the same magnitude of harm.

e The scope of the lockdown—including which people and which physical areas of the
jail are affected—should be limited to what is absolutely necessary to effectuate the
purpose of the lockdown. (From BOC Lockdown report recommendations)

e The department must ensure timely medical and mental health care—particularly
for emergency or time-urgent medical and mental health care—during any
lockdowns, and must provide for other delayed or missed services as quickly as
possible following a lockdown. (From BOC Lockdown report recommendations)

e The department must publicly report all lockdowns, including providing immediate
information about any restrictions on visits or phone calls so that family members
know, as well as report the reasons for any lockdown, which areas are affected and
why, what medical and mental health services are affected, what programs are
affected, activities taken during the lockdown to resolve/address the reasons for the
lockdown, and the number of staff diverted for the lockdown. (From BOC Lockdown
report recommendations)
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3. End punitive segregation and make ESH and any other alternative units
actually about safety, rehabilitation, and prevention of violence

New York City should (a) end punitive segregation entirely and (b) ensure that Enhanced
Supervision Housing (ESH) and (c) any other alternative units in the jails are actually about
safety, rehabilitation, and prevention of violence. Punitive segregation causes devastating
harm and actually increases violence rather than reducing violence or promoting safety. As
renowned mental health jail administrator and expert Dr. James Gilligan has written, "far
from preventing violence, punishment is the most powerful stimulus to violent behavior that we
have yet discovered” (emphasis in original). If people are engaging in conduct that poses a
real and serious threat to others, then they can be separated from the general jail
population. But if the City is truly serious about safety and violence reduction/prevention,
then that separation should be the opposite of isolation and punishment. It should involve
opportunities for more intensive human engagement and programs to address the
reasons for the separation and prevent future violence or harm.

The City and the Board have many powerful examples to draw from in creating effective
programs that are the opposite of isolation and actually are effective at promoting safety
and reducing harm. One of the strongest examples and what the proposed policies herein
attempt to use as a key model is the Resolve to Stop the Violence Project (RSVP) in San
Francisco jails. This well-studied and documented project immerses residents in an
intensive program including most of the day out-of-cell, group discussions, classes,
counseling, and meetings with victims of violence. During the time period reported on,
RSVP resulted in a 25-fold reduction in violent incidents, five-fold reduction in rearrests for
violent crimes, six-fold reduction in jail time, and cost savings. As a replacement for solitary
confinement, if it is serious about increasing safety and reducing violence, New York City
should implement a program akin to RSVP in the city jails.

There are also effective examples to draw from right in New York City and New York State
itself. The Clinical Alternatives to Punitive Segregation (CAPS) unit in New York City is a
much more program-intensive, treatment supported, and empowerment-based alternative
to solitary confinement that does not restrict the amount of out-of-cell time provided,
utilizes de-escalation of difficult situations, and has greatly reduced the amount of violence
and self-harm.

The Merle Cooper program in New York State prisons—now closed purportedly due to
resource constraints—also provided a successful program-intensive, empowerment-based
unit that involved complete separation from the rest of the prison population but no
isolation of individual people. For people deemed at high risk of recidivism, the Merle
Cooper program provided group sessions, intensive programming, peer-led initiatives,
increased autonomy and responsibility, most of the day out of cell, and the ability to earn
unlocked cells. Even though Clinton Correctional Facility is considered one of the most
violent prisons in NY, while it was open (1977 to 2013) Merle Cooper had high levels of
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reported safety, and near universal praise from correction officers, participants, and
administrators.

Many European countries rarely utilize solitary confinement, and if used only for very short
periods, and instead have an intense focus on programming, connections to family and
community, granting people autonomy and responsibility, creating conditions akin to life
outside of incarceration, and preparation for returning home.

Again, if New York City actually wants to reduce violence and improve safety, it should stop
using a method that is not only inhumane but counterproductive to those goals - solitary
confinement - and instead utilize proven evidence-based mechanisms.

e ESH and any other units should have comparable congregate human interaction,
comparable amenities (TVs, etc.), and comparable congregate programming as in
the general jail population, in settings that are conducive to congregate interactions
and congregate programming with at least several people.

e These units should also have additional/alternative quality programming aimed at
addressing the reasons for separation, including therapeutic/anti-violence
programming, and restorative justice and cure violence health programs (BOC
recommended here and here). The RSVP program mentioned above should serve as
a model.

e The department must also ensure opportunities for mental health and substance
use treatment (BOC recommended here and here).

e In total, people in ESH or any other alternative units should have access to at least
seven hours of out-of-cell congregate programming per day (with, as described
above total out-of-cell time of 14 hours in line with the Board’s minimum standards
for all people in the jails).

e There should be additional meaningful, substantial, and repeated training for staff
working in ESH and other alternative units on topics including conflict resolution,
mediation, de-escalation, restorative justice, and use of force (BOC recs).

e De-escalation and meaningful use of positive incentives, rather than the use of
disciplinary sanctions, must be the primary methods for addressing issues that arise
in the general jail population and in alternative units.

e The current criteria for placement into ESH should be narrowed and the department
should no longer be able to utilize past conduct to justify placement in ESH or
another alternative unit (currently the department can justify placement based on
conduct that occurred five years prior if it occurred while the person was
incarcerated anywhere, or two years prior if it occurred outside of incarceration).
People should only be separated if actually necessary to address current serious
harm/threats of harm and only as a response to a current act (as opposed to
something a person committed in a different jail or prison, on a different time
incarcerated, or while still in the outside community).



http://www.nytimes.com/2015/03/29/magazine/the-radical-humaneness-of-norways-haldenprison.html?_r=0
http://www.nytimes.com/2015/03/29/magazine/the-radical-humaneness-of-norways-haldenprison.html?_r=0
http://www.vera.org/sites/default/files/resources/downloads/european-american-prison-report-v3.pdf
http://www.vera.org/sites/default/files/resources/downloads/european-american-prison-report-v3.pdf
http://home2.nyc.gov/html/ceo/html/initiatives/ymi_violence.shtml
http://home2.nyc.gov/html/ceo/html/initiatives/ymi_violence.shtml
https://www1.nyc.gov/assets/boc/downloads/pdf/Reports/BOC-Reports/FINAL-BOC-ESH_Assessment-Adults-2017.04.26.pdf
https://www1.nyc.gov/assets/boc/downloads/pdf/Reports/BOC-Reports/FINAL-BOC-ESH_Assessment-Adults-2017.04.26.pdf
https://www1.nyc.gov/assets/boc/downloads/pdf/Reports/BOC-Reports/2017.07.24%20-%20FINAL%20YA%20ESH%20Report%207.24.2017.pdf
https://www1.nyc.gov/assets/boc/downloads/pdf/Reports/BOC-Reports/2017.07.24%20-%20FINAL%20YA%20ESH%20Report%207.24.2017.pdf
https://www1.nyc.gov/assets/boc/downloads/pdf/Reports/BOC-Reports/FINAL-BOC-ESH_Assessment-Adults-2017.04.26.pdf
https://www1.nyc.gov/assets/boc/downloads/pdf/Reports/BOC-Reports/FINAL-BOC-ESH_Assessment-Adults-2017.04.26.pdf
https://www1.nyc.gov/assets/boc/downloads/pdf/Reports/BOC-Reports/2017.07.24%20-%20FINAL%20YA%20ESH%20Report%207.24.2017.pdf
https://www1.nyc.gov/assets/boc/downloads/pdf/Reports/BOC-Reports/2017.07.24%20-%20FINAL%20YA%20ESH%20Report%207.24.2017.pdf
https://www1.nyc.gov/assets/boc/downloads/pdf/Reports/BOC-Reports/FINAL-BOC-ESH_Assessment-Adults-2017.04.26.pdf
https://www1.nyc.gov/assets/boc/downloads/pdf/Reports/BOC-Reports/FINAL-BOC-ESH_Assessment-Adults-2017.04.26.pdf

e Before someone is placed in ESH or any other alternative units, the current
procedural minimum standards should be improved, including that there should be
a hearing with a neutral decision-maker, access to legal representation by a
lawyer/paralegal/other incarcerated person, increased burden of proof on the
department, and opportunities to appeal any placement decision to the Board with
similar procedures as used for appeals to the Board in other contexts.

e The Board’'s minimum standards should specify that there should not be other
restrictive housing units apart from ESH (which itself should not be restrictive) and
that any units that are in any way more restrictive than the general jail population
should comport at least to all of the standards for ESH (in terms of programming,
criteria, procedures, etc.).

4. Adopt specific mechanisms and time limits for getting out of ESH and any
other alternative units

To help ensure that ESH and any other alternative units are as effective as they can be, that
people are not warehoused in these units, and that these units do not become punitive,
there must be clear mechanisms and processes for people to be discharged from these
units, including completing programming, release at periodic reviews, and mandatory time
limits. The mechanisms outlined in the HALT Solitary Confinement Act can serve as a basic
framework to draw from and apply in the context of a jail setting, where people are held
for shorter periods and primarily held pre-trial and presumed innocent (and others are
there for low-level misdemeanor convictions).

e Upon entering ESH or any alternative unit, there should be an individual needs
assessment and realistic and appropriate (in terms of a person's abilities and needs)
program plan established, including a plan for discharge from the unit. If the person
significantly completes the plan, they should be discharged.

e The periodic review process needs to be strengthened. Periodic reviews should take
place at least every 15 days (rather than the current 45). A multidisciplinary team
should be carrying out the reviews, including program staff and treatment staff, and
should discharge a person if deemed appropriate for discharge. If not discharged,
the person should be told what they need to do to be discharged and upon
completion should be discharged.

e There should be a total maximum time limit of four months in ESH or alternative
units.

e There should be a BOC appeals process available for decisions related to ESH or
alternative unit placement and denial of discharge akin to other BOC appeals
processes for other purposes.
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5. Dramatically limit use of restraints with a strong presumption against their
use

There should be a strong presumption against the use of restraints, particularly during
congregate activities and programming, with limited exceptions based only on
individualized determinations of imminent risk of harm (drawing from ABA standards and
Mandela Rules).

e The default should be that people are not placed in restraints, and that they are only
used as a last resort if there is an individualized determination that they are
absolutely necessary to prevent imminent and serious harm.

The department must use only the least restrictive restraints necessary.

If restraints are going to be used on more than one immediate occasion, then there
needs to at least be a due process hearing with procedural protections and the
possibility to appeal to the Board. Any decision to continue to use restraints should
be renewed at least daily. Work should be done to de-escalate to move toward
removing restraints, and a new full due process hearing should be held at least
weekly.

e In order to avoid incidents where a restrained person could potentially be attacked
or harmed by an unrestrained person, there should generally be a prohibition on
commingling people in restraints and people not in restraints, which in practice
could mean that congregate programming could take place among unrestrained
people and separately among restrained people.

Conclusion

As a city that aspires to be one of the most progressive in the country, New York City must
lead the way in ending this cruel, inhumane, and counterproductive practice. At the same
time, we recognize that ending solitary confinement is only one step. Fundamentally
shifting away from isolation and deprivation—and from the entire racist and destructive
punishment paradigm—is necessary to achieve safety and justice. We also believe that
abolishing solitary confinement—often called a jail within a jail, or a prison within a
prison—and replacing it with positive human engagement and supportive programming
can light a path toward ending incarceration. Now is the time to act.
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