SCHEDULE IL
Scope of ‘Work--Neighborhood Game-Cha‘nger Investment Competition

General

The activities under this program will be managed by the Subrecipient, which may in its
discretion procure Contractor(s) if it deems it necessary to implement such program activities.
Consistent with the requirements of this Agreement, the Subrecipient shall be reimbursed for any
Eligible Costs incurred in carrying out program activities within eligible budget amounts.

Program activities are focused on jump-starting economic activity in the five key areas - the East
and South Shores of Staten Island, Southern Manhattan, Southern Brooklyn, the Brooklyn and
Queens East River Waterfront, and South Queens (collectively, the “Impact Areas”) by
allocating, through “Race-to-the-Top”-style competitions, grants to the most innovative and
effective investment ideas for spurring long-term economic growth. Possible ideas could include
atiraction of growing companies and/or companies of significant size; attraction of companies
that serve the needs of underserved populations, including those with disabilities; or other
transformative investments in the Tmpact Areas.

To the extent required by CDBG Rules and Requirements of Law, the activities under this
program described below shall be subject 10 prior approval by HUD. With respect to each
activity, Subrecipient and its contractor(s) shall implement the activity in accordance with
applicable CDBG Rules and Requirements of Law. Pursuant to 24 CFR 570.503 the following
steps shall constitute the scope of work and measurable budget performance benchmarks for the
Activity described.

e Subrecipient shall administer the Neighborhood Game-Changer Investment Competition (the
“Competition™). As a first step in launching the Competition, the Subrecipient shall, in
compliance with HUD requirements, issue a Request for Proposals (the “RFP”) intended to

~ Darness the best ideas 10 enhance the vitality, connectivity and economic strength of the

~-Impact Areas. The RFP will invite._orga,nizations,- businesses; ‘and institutions (each a
“Respondent™) to submit proposals (each a “Proposa. ) to execute a “game changing”
project and/or program that will catalyze significant long-term economic growth in an
Impact Area.

e Proposals will be evaluated based on their ability to generate substantial economic activity in
the Impact Areas, create new jobs, demonstrate significant investment on the part of the
respondent, bring permanent investment to an Impact Area, increase accessibility of the
Impact Areas, leverage CDBG-DR Funds to attract additional public or private investment,
and build physical and/or human capital that will make the Impact Areas more resilient, with
a preference for Low-Moderate Income (“LMJI”) areas. Proposals should generate
meaningful economic growth both directly, through new job creation, and indirectly, by
anchoring new or existing institutions and/or industries and catalyzing significant secondary
benefits to the local economies.
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* Each Proposal will be reviewed to determine if it is responsive to the RFP criteria and to
determine if the activities described in such Proposals are eligible under CDBG Rules.

* Subrecipient shall enter into subcontracts with the award recipients which subcontracts
shall comply with all applicable CDBG Rules and Requirements of Law,

. Sﬁbrecipient shall be résponsible for the implementation of the subcontract provisions
including draw down of funds. -

subcontracts.

In order to implement the foregoing, Subrecipient will carry out the activities described in the
Action Plan for the Neighborhood Game-Changer Competition and in addition to the foregoing
shall prepare:

* ascope of work with benchmark timelines

* policies and procedures for the competition

* any needed RFPs for Subcontractor support

* aline item budget to support this Scope of Work

The above work shall become an amendment to this Agreement upon submission of the details
of each aspect of such work by Subrecipient to OMB and OMB’s ‘written approval, which shall
not be withheld based on programmatic preferences. If OMB does not provide its approval, it
will work in good faith with Subrecipient to modify the proposed amendment, on terms mutually
acceptable to Subrecipient and OMB, in order to implement the Program. To accomplish the
above work and to be in compliance with CDBG Rules, Subrecipient shal] prepare and provide
OMB with a budget delineating the costs to carry out the four steps identified above. Upon
approval of the budget by OMB, it shall become a part of -this agreement authorizing
Subrecipient to incur costs to carry out the plan and program development.

Approved Work Tasks

1. Draft and Release of Neighborhood Game-Changer Invesiment Program RFP; Receipt
and Evaluation of Proposals '
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SCHEDULE II-A
Budget, Neighborhood Game-Changer Investment Program

The following represents the maximum allocations related t© ‘eligible program and planning and
administration amounts, but 0O reimbursement shall occur or be authorized until Subrecipient
provides & line item budget tO sufficiently delineate proposed expenditures 10 be consistent with
HUD regulations 24 CFR 503 and HUD requirements for measurable andit standards to assure
eligibility of such expenses approved by OMB.

Program $90,000,000 -
Planning and Administration $8,000,000
Total : $98,000.000

To accomplish the Scope of Work described in Schedule 11, and t0 be in compliance with CDBG
Rules, Subrecipient ¢hall prepare and provide OMB with an additional line item budget further
delineating the costs to carry out such Scope of Work. Upon written approval of the line item -
budget by OMB, + shall become a part of this Agreement authorizing Subrecipient to incur
Program cOStS to carry out the Scope of Work. Notwithstanding the foregoing, it is
acknowledged that (i) pursuant to Section 2.1 of this Agreement, the City authorizes the
Subrecipient to incur costs for activities undertaken in accordance with this Agreement prior to
the Effective Date of this Agreement, including pre-award costs, incurred in compliance with 24
CFR section 570.200()(1) and the HUD CDBG-DR Allocation rules published in the Federal
Register ol March 3, 2013 and (ii) pursuant to Section 5.1(c) of this Agreement Subrecipient
shall be reimbursed for general administrative costs and planning cOSts incurred in connection
with work performed pursuant to this Agreement.

Approved Budget Line Items

1. () Approved Work Task: Draft and Release of Neighborhood Game-Changer
Investment Program RFP; Receipt and Evaluation of Propo sals.

-

2 Any unexpended amounts shall be available to be used for Eligible Costs in connection with the Programs.
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(b)

Approved Budget for Work Task:

Estimated Costs: Neighborhoad Game Changer Program Rep

% of Time on Game |no, of .

Title Department  |Salary Changers Hours Stort Month  1Znd Month # Months

Executive Vice .

President RETS $ 156,600 12 211,20  February December 11§ 17,226.00
Senior Vice '

President RETS $ 125,000 30 528.00 February Decamber 1335 10,418,67 34,375.00
Assistant General .

Counsel Legal 5 160,000 10% 160,00, March December 10 13,333.33 13,333.33
Assistant Generaf

Cotlhsel Legal 5 160,000 109 150.00 March Dacember 108  13333.33 13,333,33

TOTAL SENIOR

MANAGEMENT: 1059,20f 78,267.67
Vice President |pevelopment - ] 60,000 109 144.00| April Dacember g8 5,000.00

Vice President IRETS S 82,000 50 560.00[ June December As 5,823.33

Assistant Vice |RETS 3 58,000 20% " _352.00) February Cacember iV " 5EG6ET 12,466.67
Project Manager |RETS 3 58,000 40% 630,00]  “March December id 3 4,833.33 19,333.33
Naw RETS Pt )
(starting July 1) |RETS 3 58,000 50% 480.00 July Dacembar q45 4,833.33 (& 14,500.00
Marketing

Manager : Marketing $ 33,000 15 168.00

Speclal Projects $ 65,000
{Manager GovCo ' Jure December 1% 4,416,671 § 4,637.50
Assistant Vice

President Contracts 5 72,000 10 2344,00 April Dacember 13 £,000.00 | % 4,200.00

TOTAL OTHER
STAFF: $  83,554.17
Salary Subtotz) | $ 16182183
—_—
Fringe { S 48,546.55
- |

10:368:387]
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TOTAL SENIOR

No, of Hours
-—-____’—ﬂ
78,267.67 1059,20
R

MANAGEMENT: %

TOTAL OTHER STAFF: | § 83,554.17 2344.00
TOTAL: $  161,321.83

Fringa 5 48,546.55




Schedule ITL

Scope of Work, Infrastructure and Building Resiliency Technologies Competition Program

General

Program activities consist of «Race-to-the-Top™-style competitions, in compliance with HUD
procurement rules and regulations governing RFPs for competitive selections of subcontracts, fo
allocate grants 1o the most innovative and cost-effective measures 10 improve building and
infrastructure resiliency. The proposed activities must comply with all applicable CDBG Rules
and Requirements of Law, including meeting a National Objective of either serving Low-
Moderate Income Residents or addressing an Urgent Need resulting from a direct impact from
Hurricane Sandy. Grants will be allocated pursuant to 2 two-track program to identify
technologies and measures that improve the resiliency of (1) critical infrastructure networks and

(2) building systems consistent with a National Objective.

In order to implement the foregoing, Subrecipient will carry out the activities described in the

Action Plan for the Infrastructure and Building Resiliency Technologies Competitions and shall
prepare: - : : -

« ascope of work with benchmark timelines

» policies and procedures for the competition

» anyneeded RFPs for Subcontractor support

o = line item budget to support this Scope of Work

The above work shall become an amendment to this Agreement upon submission of the details
of each aspect of such work by Subrecipient to OMB and OMB’s written approval, which shall
not be withheld based on programmatic preferences. If OMB does not provide its approval, it
will work in good faith with Subrecipient to modify the proposed amendment, on terms mutually
acceptable 0 Subrecipient and OMB, in order t0 implement the Program. To accomplish the
above work and 0 be in compliance with C,DBG.ARules, Subrecipient shall prepare and provide
OMB with a budget delineating the costs to carry out the four steps :dentified above. Upon
approval’ of the budget by OMB, it shall become a part of this agreement authorizing
Subrecipient to ineur costs to carry out the plan and program development.

To the extent required by CDBG Rules and Requirements of Law, the activities under this

. program described below shall be subject to prior approval by HUD. With respect t0 each

activity, Subrecipient and its contractor(s) ghall implement the activity in accordance with
applicable CDBG Rules and Requirements of Law. Pursuant to 24 CFR 570.503 the following
steps shall constitute the scope of work and measurable budget performance benchmarks for the
Activity described. Notwithstanding the above requirements, Qubrecipient is authorized to
proceed with procurement of a Subcontractor consultant consistent with CDBG Rules governing
procurement under the following terms for a specific line item budget in total of $300,000.
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Approved Work Tasks

1.

Subrecipient shall release an RFP and enter into a Subcontract for consultant support to

Subrecipient for preparing and launching the Activity.

* The Subrecipient shai] ,adminis.ter..Ihelnﬁastructure and Building Resiliency Technologies

Competition (the “Competition”). The Subrecipient shall procure -2 consultant (the
“Consultant”) in accordance with HUD requirements to assist the Subrecipient with the
project design, development framework, project marketing, and competition processing of
the Competition, as more specifically described herein, -

conditions for the Competition that meet the requirements outlined in the Hurricane Sandy
Allocation. At a minimum, such proposal shall include the Consultant’s approach for
assisting Subrecipient with the following: 1. Competition design; 2. Participation eligibility
for Applicants; 3. Competition awards and appropriate amounts for Project grant funding; 4.
Judging process, and 5. Selection criteria and submittals by which submissions will be
reviewed and selected. Each of these components will be approved in writing by Subrecipient
before implementatjon,

bread audience domestically and internationaily and garmer participation from a diverse range
of entities. The Consuitant will be responsible for designing, developing and hosting a
Competition website that wij] provide: 1. Guidelines, rules and a timeline for Competition
submissions; 2. A means for Applicants to submit their Application Packages online; 3,
Marketing visibility for the Competition; and 4. Contact information for questions,

Consultant will also be responsible for the following tasks:

Consuttant shall develop a list of twenty (20) to thirty (3 0) candidates to serve on the Jjudging
panels for the Competition. The Subrecipient will compile and approve the fing] list of
Jjudges. - ‘ :

Candidates should possess the expertise in infrastructure and building systems required to
evaluate the wide range of existing and emerging technologies proposed.

The Consultant shall assist Subrecipient in conducting outreach efforts to recruit the panels of
expert judges.
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o The Consultant shall conduct the submission intake process.

+ The Consultani shall assist Subrecipient to plén and implement awards ceremonies for
presentation of winning submissions.

o  The Consultant shall perform such other-tasks with respect to the Competition as required by
the Subrecipient. :

The Consultant will work in close collaboration with Subrecipient staff on all aspects of the

Competition, providing general project management support on an as-needed basis, mainly in the
areas outlined in this scope. ‘
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Schedule III-A

Budget, Infrastructure and Building Resiliency Technologies Competition Program

The following represent the maximum allocations related to eligible program and planning and
administration amounts, but no reimbursement shall occur or be authorized until Subrecipient
provides a line item budget to sufficiently delineate proposed expenditures to be consistent with
HUD regulations 24 CFR 503 and HUD requirements for measurable audit standards to assure
eligibility of such expenses approved by OMB.

General ' $40,500,000-

Planning and Administration $3,600,000°
Total | $44,100.000

To accomplish the Scope of Work described in Schedule I, and to be in compliance with
CDBG Rules, Subrecipient shall prepare and provide OMB with an additional line item budget
further delineating the costs to carry out such Scope of Work. Upon written approval of the line
item budget by OMB, it shall become a part of this Agreement authorizing Subrecipient to incur
Program costs to carry out the Scope of Work. Notwithstanding the foregoing, it is
acknowledged that (i) pursuant to Section 2.1 of this Agreement, the City authorizes the
Subrecipient to incur costs for activities undertaken in accordance with this Agreement prior to
the Effective Date of this Agreement, including pre-award costs incurred in compliance with 24
CFR section 570.200(h)(1) and the HUD CDBG-DR Allocation rules published in the Federal
Register on March 5, 2013 and (ii) pursuant to Section 5.1(c) of this Agreement Subrecipient
shall be reimbursed for general administrative costs and planning costs incurred in connection
with work performed pursuant to this Agreement.

Approved Budget Line Items:

1. Approved Work Task: RFP and Subcontract for consultant support to Subrecipient for
preparing and launching the Activity.

(a) Approved Budget for Work Task: $300,000 for this work task is within the Total
to be assigned to cost category by OMB based on eligibility of specific work tasks. The
timeline benchmarks for completion of each work task set forth in the Subcontract with
the consultant will be deemed added to the payment schedule upon execution of the
Subcontract and as such shall become part of this agreement for compliance and

3 Any unexpended amounts shall be available to be uged for Eligible Costs in connection with the Programs.
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performance purposes. The Specific Work Tasks performed by consultant shall be as

follows:
Maximum
Consultant’s Work Tasks Pa ;
ymen
Task 1 — Design and Launch the Competition $45,000.00
Task 2 — Perform Competition Marketing and Ouireach $100,000.00
Task 3 — Recruit Technical Advisory Panel and Competition $8,500.00
Judges _ ' .
Task 4 — Manage Entrant Submissions, Questions, Qubmissions $85,000.00
Sereening and J udging : :
Task 5 ~ Manage Logistics for Awards Ceremony $33,500.00
Task 6 — Provide Project Management Support, Monitor and $28,000.00-
Report on Post-Award Tmplementation and Evaluate the '
Competition’s Tmpact ‘

Total Amount $300,000.00
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SCHEDULE 1v
Scope of Work, NYCEDC CDBG-DR Loan and Grant Program Planning, Support and

" Technical Assistance Services

General

The Subrecipient shall provide support and technical assistance to the City Department of Small Business
Services and OMB, design the loan and grant program to ensure both compliance with CDBG
requirements and usability for smal] busiriess recipients.

Approved Work Tasks

administration of the program in areas including but not limited to: recipient eligibility, underwriting
criteria, loan and grant sizing and servicing and conformance with CDBG requirements including but not

Once the loan and grant is fully launched, Subrecipient shall continue to provide planning, support and
technical assistance. '
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Budget, NYCEDC CDB

G-DR Loan and Grant Program Planning,

Assistance Services

SCHEDULE IV-A
Support and Technical

To accomplish the Scope of Work describe in Schedule IV, and to be in compliance with CDBG
Rules, Subrecipient shall prepare and provide OMB with an additional line item budget further
delineating the costs to carty out such Scope of Work. Upon written approval of the line item

budget by OMB, it shall
Program costs to Carry

become a part of this Agreement authorizing Subrecipient to incur

out the Scope of Work. Notwithstanding the foregoing, it is

acknowledged that (D) pursuant to Section 2.1 of this Agreement,
Subrecipient to incur costs for activities undertaken in accordance with this Agreement prior to
the Effective Date of this Agreement, including pre-award cOsts, incurred in compliance with 24
y and the HUD CDBG-DR Allocation rules published in the Federal

CFR section 570.200(h)(1

Register on March 5, 2013 and (ii) pursuant to Sectio
shall be reimbursed for general administrative costs an

with work performed pursuant to this Agreement.

Planning, Support and Technical Assistance Services:

Approved Budget Line Items
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SCHEDULE V
To Subrecipient Agreement

REQUIRED PROGRAM RECORDS

As applicable to the specific activities contemplated in the Scope of Work, the Subrecipient shall
maintain the following;

1.

records pertinent to the activities funded under this Agreement;

2. records providing a full description of each activity undertaken by Subrecipient

oo

hereunder;

. records demonstrating that each activity undertaken by Subrecipient hereunder meets one

of the National Objectives of the CDBG program, as modified by the HUD Notices:
records as required to .determine the eligibility of the activities undertaken by
Subrecipient hereunder under the CDBG Rules;

records as required to document the acquisition, improvement, use or disposition of real
property acquired or improved with CDBG-DR funds; :

records documenting compliance with the fair housing and equal opportunity components
of the CDBG program;

financial records as required under applicable Requirements of Law (including 24 CFR
570.502, and 24 CFR 84.21-28); :

records as necessary to document compliance with Subpart K of 24 CFR Part 570; and
any records otherwise required to be maintained by Subrecipient under applicable
Requirements of Law (including 24 CFR 570.606),
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APPENDIX A
To Subrecipient Agreement

SUPPLEMENTARY GENERAL CONDITIONS
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ARTICLE 1
DEFINITIONS

As used in this Agreement:

(a) “Act” means Title 1 of the Housing and Community Development Act of 1974 (P.L. 93-
383) as amended.

(b) “Agency” and/or “Recipient” means the entity, or entities, executing this Agreement on
behalf of the City of New York, -

(c) “City” means the City of New York.

(D) “Construction” means the building, rehabilitation, alteration, conversion, extension,
demolition, painting or repair of any improvement to real property.

(e) “Contractor” and/or “Subrecipient” méans the entity or entities executing this A gresment,
other than the Agency.
63 “Grant” means Community Development Block Grant Program funds provided to the

Contractor through the City of New York and by the Federal Department of Housing and Urban
Development. -

(& “HUD” means the Secretary of Housing and Urban Development or a person authorized
to act on his or her behalf. :

) “Program” means the New York City Community Development Block Grant Program
approved by HUD as the same may from time to time be amended.

() “Subcontractor” means any person, firm or corporation, other than employees of the
Contractor, or another Subcontractor who is engaged by the Contractor to furnish labor or labor and
materials at the site of the work performed under this agreement,



ARTICLE 2
FEDERAL CONDITIONS

This Agreement is subject to:

() Title 1 of the Housing and Community Development Act of 1974 (P.L. 93-383) as
amended (The Act) and all rules, regulations and requirements now issued or hereafter issued pursuant to
the Act; the Agreement may be suspended and/or terminated without liability to the City if the Grant to
the City pursuant to the Act is suspended or terminated, and unless and until the City or Agency receives
Community Development funds in an amount that is deemed sufficient to enable it to fund this
Agreement, the City or Agency is under no obligation to make any payments to the Contractor. In this
regard, the Agency is under no obligation to make any payments t0 the Contractor, and shall not make
any such payment, and the Contractor shall not commence performance, until:

@) the Agency has received from the City’s Office of Management and Budget
instructions to proceed, evidencing compliance with the National Environmental Policy Act, as
amended, and with regulations of the U.S. Department of Housing and Urban Development,

related thereto, found at 24 CFR Part 58; and

(i) the Contractor has been notified of such instructions by the Agency.
Furthermore, the Contractor and the City mutually agree that the Contractor shall not advance any
funds, from any source without limitation, to pay for costs intended to be paid for under this
Agreement prior to the receipt and notification described in this paragraph (a), and the City shall
not reimburse the Contractor for any costs incurred in violation of this provision.

(©) Title VIIL of the Civil Rights Act of 1968 (P.L. 90-284; 42 U.8.C. §§ 3602-3620), as
amended, which prohibits discrimination in the sale or rental of housing and in the provision of
brokerage services based on race, color, religion, sex, national origin, disability, or familial status, and
which requires affirmative action in the furtherance of Fair Housing objectives.”

(@ Executive Order 11063, as amended by Executive Order 12259, pursuant to regulations
issued at 24 CFR Part 107 which prohibits discrimination on the basis of race, color, religion, sex or
national origin and requires equal opportunity in housing constructed, operated or provided with federal
funds.

(¢) Title VI of the Civil Rights Act of 1964 (P.L. 88-352; 42 U.S.C. §§ 20004 ef seq.) and
implementing regulations in 24 CFR Part 1, which states that no person shall, on the ground of race, color
or national origin, be excluded from participation in, be denied the benefits of, or otherwise be subject to
discrimination under any Program or activity made possible by, or resulting from, this agreement. The
provisions of this Article 2(d) shall be incorporated in and made a part of all subcontracts executed in
connection with this agreement.

Section 3 of the Housing and Urban Development Act of 1968 (P.L. 90-448). Pursuant to
24 CFR § 135.38, the Contractor agrees to the following:

() The work to be performed under this Agreement is subject to the requirements of
Section 3 of the Housing and Urban Development Act of 1968, as amended, 12 U.S.C. § 1701 u
(Section 3). The purpose of Section 3 is to ensure that employment and other economic
opportunities generated by HUD assistance or HUD-assisted projects covered by Section 3, shall,

to the greatest extent feasible, be directed to low- and very low-income persons, particularly
2



persons who are recipients of HUD assistance for housing,

(i1) The parties to this Agreement agree to comply with HUD’S regulations in 24
CFR Part 135, which implement Section 3. As evidenced by their execution of this Agreement,
the parties to this Agreement certify that they are under no contractual or other impediments that

would prevent them from complying with the Part 135 regulations,

(iii) ~ The Contractor agrees to.send to each labor organization or representative of
workers with which the Contractor has a collective bargaining agreement or other understanding,
if any, a notice advising the labor organization or workers’ representative of the Contractor’s
commitments under this Section 3 clause, and will post copies of the notice in conspicuous places
at the work site where both employees and applicants for training and employment positions can
see the notice. The notice shall describe the Section 3 preference, shall set forth minimum number
and job titles subject to hire, availability of apprenticeship and training positions, the
qualifications for each; and the name and location of the person(s) taking applications for each of
the positions; and the anticipated date the work shall begin.

(iv)  The Contractor agrees to include this Section 3 clause in every subcontract
subject to compliance with regulations in 24 CFR Part 135, and agrees to take appropriate action,
as provided in an applicable provision of the subcontract or in this Section 3 clause, upon a
finding that the Subcontractor is in violation of the regulations in 24 CFR Part 135. The
Contractor will not subcontract with any Subcontractor where the Contractor has notice or
knowledge that the Subcontractor has been found in violation of the regulations in 24 CFR Part
135.

) The Contractor will certify that any vacant employment positions, including
training positions, that are filled (1) after the Contractor is selected but before the Agreement is
executed, and (2) with persons other than those to whom the regulations of 24 CFR Part 135
require employment opportunities to be directed, were not filled to circumvent the Contractor’s
obligations under 24 CFR Part 135.

(vi)  Noncompliance with HUD’s regulations in 24 CFR Part 135 may result in
sanctions, termination of this Agreement for default, and debarment or suspension from future
HUD assisted contracts. :

(vii) - With respect to work performed in connection with Section 3 covered Indian
Housing Assistance, Section 7(b) of the Indian Self-Determination and Education Assistance Act
(25 U.S.C. 450e) also applies to the work to be performed under this Agreement. Section 7(b)
requires that to the greatest extent feasible (i) preference and opportunities for training and
employment shall be given to Indians, and (i) preference in the award of contracts and
subcontracts shall be given to Indian organizations and Indian-owned Economic Enterprises.
Parties to this Agreement that are subject to the provisions of Section 3 and Section 7(b) agree to
comply with Section 3 to the maximum extent feasible, but not in derogation of compliance with
Section 7(b).

@ Lead-Based Paint Poison Prevention provisions found in 24 CFR § 570.608, the Lead-
Based Paint Poisoning Prevention Act (42 U.S.C. §§ 4821-4846), the Residential Lead Based Paint
Hazard Reduction Act of 1992 (U.S.C. §§ 4851-4856, and 24 CFR Part 35, subparts A, B, J, K, and R.
This Article 2(f) is to be included in all subcontracts, for work in connection with this Agreement, which
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relate to residential structures.

() Pursuant to the provisions in 24 CFR § 570.605, Section 202(a} of the Flood Disaster
Protection Act of 1973 (42 US.C. § 4106), and the regulations in 44 CFR Parts 59-79 apply fo this
Agreement.

6} Consistent with 24 CFR § 570.614, the Contractor warrants that all services, programs,
and/or Construction (including design and alteration) under this Agreement shall be performed in
accordance with all federal, state and local laws and regulations regarding accessibility standards for
persons with disabilities including, but not limited to, the following: Section 504 of the Rehabilitation
Act, the Architectural Barriers Act of 1968 (42 US.C. § 4151-4157), the Uniform Federal Accessibility
Standards (Appendix A to 24 CFR Part 40 and Appendix A to 41 CFR Part 101-19, subpart 101-19.6),
and the Americans with Disabilities Act (42US.C. §12131; 47 U.S.C. §§ 155, 201, 218, and 225).

A The Historic Preservation Act of 1966 (P.L. 89-665; 16 U.S.C. §§ 470 et seq.), the
Archeological and Historic Preservation Act of 1974 (P.L. 93-291; 16 US.C. §§ 469-469¢c), Executive
Order 11593 and regulations at 36 CFR Part 800. In general, this requires coneurrence from the State
Historic Preservation Officer for all rehabilitation and demolition of historic properties that are fifty years
old or older or that are included on a Federal, state, or local historic property list.

© The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970
(42 US.C. §§ 4601-4655) and regulations at 49 CFR Part 24.

o Uniform Administrative Reguirements.

) Subrecipients that are governmental entities, including those that are public
agencies or authorities, shafl comply with the following:

1. Federal Office of Management and Budget (OMB) circular A-87, Cost
Principles for State, Local and Indian Tribal Governments;

2. Federal Office of Management and Budget (OMB) circular A-133,
. Audits of States, Local Governments, and Non-Profit Organizations (rev.
6/27/03);

3, The sections of 24 CFR Part 85, Uniform Administrative Requirements
for Grants and Cooperative Agreements to State and Local Governments,
that are set forth in 24 CFR § 570.502(2).

_ (ii) Subrecipients, except those which are governmental entities, public agencies or
authorities, shall comply with the following:

I. Federal Office of Management and Budget (OMB) circular A-122, Cost
Principles Non-Profit Organizations;

2. In the event that the Contractor is an educational institution, Federal
Office of Management and Budget (OMB) circular A-21, Cost Principles
for Educational Institutions;



3. The sections of 24 CFR Part 84, Uniform Administrative Requirements
for Grants and Agreements with Institutions of Higher Education,
Hospitals and other Non-Profit Organizations, that are set forth in 24
CFR § 570.502(b). The provisions of 24 CFR Part 84 implement OMB

circular A-110;

4, Federal Office of Management and Budget (OMB) Circular A-133,
Audits of States, Local Governments, and Non-Profit Organizations (Tev.
6/27/03).

5. Execution of a subrecipient agresment,

(iii) Contractors shall comply with the provisions of 24 CER Part 85 and 48 CFR Part
31, as applicable. :

(m)  The Contractor agrees that if any income is generated from the Community Development
Block Grant Program funded activities, Contractor shall return such income to the City’s Community
Development Block Grant Program unless expressly authorized by the City. Such funds are subject to ail
applicable requirements governing the use of Community Development Block Program Funds, including
© 24 CFR § 570.503(b)(3), which provides that, at the end of the program year, the City may require
remittance of all or part of any program income balances (including investments thereof) held by the
Subrecipient (except those needed for immediate cash needs, cash balances of a revolving loan fund, cash
balances from a lump sum drawdown, or cash or investments held for section 108 security needs).

(n) If the Conractor is, or may be deemed to be, a religious or denominational institution or
organization operated for religious purposes which is supervised or controlled by or in connection with a
religious or denominational institution or organization, the Contractor agrees that in connection with
services to be provided under this Agreement:

@ it shall not discriminate against any employee or applicant for employment on the
basis of religion and shall not limit employment or give preference in employment to persons on
the basis of religion. -

- (i) it shall not discriminate against any person applying for such public services on
the basis of religion or religious belief and shalf not limit such services or give preference to
persons on the basis of religion or religious belief,

(iii) it shall provide no religious instruction or counseling, conduct no religious
worship or services, engage in no religious proselytizing, and exert no other religious influence in
the provision of such public services.

@iv) it shall not use CDBG funds for the acquisition, construction, or rehabilitation of
structures to the extent that those. structures are used for inherently religious activities. CDBG
funds may be used for the acquisition, construction, or rehabilitation of structures only to the
extent that those structures are used for conducting eligible activities under 24 CFR Part 570.
Where a structure is used for both eligible and inherently religious activities, CDBG funds may
not exceed the cost of those portions of the acquisition, construction, or rehabilitation that are
attributable to eligible activities in accordance with the cost accounting requirements applicable
to CDBG funds in 24 CFR Part 570, Sanctuaries, chapels, or other rooms that a CDBG-funded
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religious congregation uses as its principal place of worship, however, are ineligible for CDBG-
funded improvements. Disposition of real property is subject to 24 CFR § 570.200G)(5).

(o) Executive Order 11246, as amended, and the implementing regulations contained in 41

CFR Chapter 60, as amende
national origin during the per

d, prohibit discrimination in employment due to race, color, religion, sex or
formance of all Federal or federally assisted contracts.

(1 during the performance of this Agreement the Contractor agrees as follows:

1.

The Contractor will not discriminate against any employee or applicant
for employment because of race, color, religion, seX, or national origin.
The Contractor will take affirmative action to ensure that applicanis are
employed, and that employees are treated during employment, without
regard to their race, color, religion, sex, or national origin. Such action
shall include, but not be limited to, the following: employment,
upgrading, demotion, or transfer; recruitment or recruitment adveriising;
layoff or termination; rates of pay or other forms of compensation; and
selection for training, including apprenticeship. The Contractor agrees to
post in conspicuous places, available to employees and applicants for
employment, notices to be provided by the contracting officer sefting
forth the provisions of this nondiscrimination clause.

The Contractor will, in all solicitations or advertisements for employees
placed by or on behalf of the Contractor, state that all qualified
applicants will receive consideration for employment without regard to
race, color, sex, religion or national origin. '

The Contractor will send to each labor union or representative of workers
with which he/she has a collective bargaining agreement or other
Agreement or understanding, a notice to be provided by the Agency
contracting officer, advising the labor union or worker’s Tepresentatives
of the Contractor’s commitments under Section 202 of Executive Order
11246 of September 24, 1965, as amended, and shall post copies of the
notice in conspicuous places available to employees and applicants for
employment. '

The Contractor will comply with all provisions of Executive Order
11246 of September 24, 1965, as amended, and of the rules, regulations
and relevant orders of the Secretary of Labor.

The Contractor will furnish all information and reports required by
Executive Order 11246 of September 24, 1963, as amended, and by the
rules, regulations and orders of the Secretary of Labor, or pursuant
thereto, and will permit access to his books, records and accounts by the
Department and the Secretary of Labor for purposes of investigations to
ascertain compliance with such rules, regulations, and orders.

In the event of the Contractor’s noncompliance  with  the
nondiscrimination clauses of this Agreement or with any of such rules,
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regulations, or orders, this Agreement may be cancelled, terminated or
suspended in whole or in part and the Contractor may be declared
ineligible for firther Government confracts or federally assisted
Construction contracts in accordance with procedures authorized in
Executive Order 11246 of September 24, 1965, as amended, and such
other sanctions may be imposed and remedies invoked as provided in
Executive Order 11246 of September 24, 1965, as amended, or by rule,
regulation or order of the Secretary of Labor, or as otherwise provided by
law.

7. The Contractor will include the provisions of this Article 2(n) in every
subcontract or purchase order unless exempted by rules, regulations, or
orders of the Secretary of Labor issued pursuant to Section 204 of
Executive Order 11246 of September 24, 1965, as amended, so that
provisions will be binding upon each Subcontractor or vendor. The
Contractor will take such action with respect to any subcontract or
purchase order as may be directed by the Secretary of Labor as a means
of enforcing such provisions, including sanctions for non-compliance:
Provided, however, that in the event a Contractor becomes involved in,
or is threatened with, litigation with a Subcontractor or vendor as a result
of such direction, the Contractor may request the United States to enter
into such litigation to protect the interest of the United States.

) The Contractor agrees that if it enters 2 Construction subcontract as part of its Agreement
with the City, and this Construction subcontract is for an amount more than $10,000, the notice found at
FEDERAL EXHIBIT 1 of this Agreement must be included in that Construction subcontract.



ARTICLE 3

ADDITIONAL FEDERAL CONDITIONS FOR CONSTRUCTION

In the event that this Agreement involves Construction work, design for Construction or Construction
services, all such work or services performed or administered by the Contractor shall be subject to the
following requirements in addition to those-set forth in Article 2.

(a)

(b)

Federal Labor Standards: The Contractor will comply with the following:

@

)

(iii)

iv)

™)

The Davis-Bacon Act (40 U.S.C. §§ 3141 et seq.): In Construction contracts
involving an excess of $2000, unless exclusively in comnection with the
rehabilitation of residential property containing fewer than 8 units, all laborers
and mechanics must be paid at a rate not less than those determined by the
Secretary of Labor to be prevailing for the City, which rates are to be provided by
the Agency. These wage rates are a federally mandated minimum only, and will
be -superseded by any State or City requirement mandating higher wage rates.
The Contractor also agrees to comply with Depariment of Labor Regulations
pursuant to the Davis-Bacon Act found in 29 CFR Parts 1, 3, 5 and 7 which
enforce statutory labor standards provisions. ‘

Sections 103 and 107 of the Contract Work Hours and Safe Standards Act (40
U.S.C. §§ 3701 et seq.), which provides that no laborer or mechanic shall be
required or permitted to work more than eight hours in a calendar day or in

. excess of forty hours in any workweek, unless such laborer or mechanic is paid at

an overtime rate of 1% times his/her basic rate of pay for ali hours worked in
excess of these limits, under any Construction Agreement costing in excess of
$2000. In the event of a violation of this provision, the Contractor shall not only
be liable to any affected employee for his/her unpaid wages, but shall be
additionally liable to the United States for liquidated damages. :

The Copeland “Anti-Kickback” Act (18 U.S.C. § 874), as supplemented by the
regulations contained in 29 CFR Part 3, requiring that all laborers and ‘mechanics
shall be paid unconditionally and not less often than once a week, and prohibiting
all but “permissible” salary deductions. ‘

The more complete detailed statement of Federal Labor Standards annexed
hereto as FEDERAL EXHIBIT 2.

The provisions of Article 3(a) of this Agreement shall be included in all
subcontracts for work in connection with this Agreement.

Executive Order 11246, as amended by Executive Order 11375, and as supplemented in
Department of Labor regulations (41 CFR chapter 60) for Construction contracts or
subcontracts in excess of $10,000.



Standard Federal Equal Employment Opportunity Construction Contract Specifications
for Contracts and Subcontracts in Excess of $10,000.

1.~ Asused in these specifications:

a. “Covered area” means the geographical area described in the solicitation from
which this Agreement resulted;

b. “Director” means Director, Office of Federal Contract Compliance Programs,
United States Department of Labor, or any person to whom the Director delegates authority;

c. “Employer identification number” means the Federal Social Security number
used on the Employer’s Quarterly Federal Tax Return, U.S. Treasury Department Form 941,

d. “Minority” includes:

O Black (all persons having origiﬁs iﬁ any of the Black African racial
groups not of Hispanic origin); :

(ii} Hispanic (all persons of Mexican, Puerto Rican, Cuban,VCentral or South
American or other Spanish Culture or origin, regardless of race);

(i)  Asian and Pacific Islander (all persons having origins in any of the
original peoples of the Far East, Southeast Asia, the Indian Subcontinent, or the Pacific
Islands); and

(iv)  American Indian or Alaskan Native (all persons having origins in any of
the original peoples of North America and maintaining identifiable tribal affiliations
through membership and participation or community identification).

2. Whenever the Confractor, or any Subcontractor at any tier, subcontracts a portion of the work
involving any Construction trade, it shall physically include in each subcontract in excess of § 10,000
the provisions of these specifications and the Notice which contains the applicable goals for minority
and female participation ahd. which is.set forth in the solicitations from which -this Agreement
resulted. . '

3. Ii the Contractor is participating (pursuant to 41 CFR 60-4.5) in a Hometown Plan approved by the
U.S. Department of Labor in the covered area either individually or through an association, its
affirmative action obligations on all work in the Plan area (including goals and timetables) shall be in
accordance with that Plan for those trades which have unions participating in the Plan. Contractors
must be able to demonstrate their participation in and compliance with the provisions of any such
Hometown Plan. Each Contractor or Subcontractor participating in an approved Plan is individually
required to comply with its obligations under the EEO clause, and to make a good faith effort to
achieve each goal under the Plan in each trade in which it has employees. The overall good faith
performance by other Contractors or Subcontractors toward a goal in an approved Plan does not
excuse any covered Contractor’s or Subcontractor’s failure to take good faith efforts to achieve the
Plan goals and timetables.

4. The Contractor shall implement the specific affirmative action standards provided in paragraphs 7 a
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through p of these specifications. The goals set forth in the solicitation from which this Agreement
resulted are expressed as percentages of the total hours of employment and training of minority and
fernale utilization the Contractor should reasonably be able to achieve in each Construction trade in
which it has employees in the covered area. Covered Construction Contractors performing
Construction work in geographical areas where they do not have a Federal or federally assisted
- Construction contract shall apply.the-minority and female goals established for the geographical areas
where the work is being performed. Goals are published periodically in the Federal Register in notice
form, and such notices may be obtained from any Office of Federal Contract Compliance Programs
office or from Federal procurement contracting officers. The Contractor is expected to make
substantially uniform progress in meeting its goals in each craft during the period specified..

5. Neither the provisions of any collective bargaining agreement, nor the failure by a union with whom
the Contractor has a collective bargaining agreement, to refer either minorities or women shall excuse
the Contracor’s obligations under these specifications, Executive Order 11246, or the regulations
promulgated pursuant thereto.

6. Tn order for the nonworking training hours of apprentices and frainees 1o be counted in meeting the
" goals, such apprentices and trainees must be employed by the Contractor during the training period,
and the Contractor must have made a commitment to employ the apprentices and trainees at the
completion of their training, subject to the availability of employment opportunities. Trainees must

be trained pursuant to training programs approved by the U.S. Department of Labor..

7. The Contractor shall take specific affirmative actions to ensure equal employment opportunity. The
evaluation of the Contractor’s compliance with these specifications shall be based upon its effort to
achieve maximum results from its actions. The Contractor shall document these efforts fully, and
shall implement affirmative action steps at least as extensive as the following:

a. Ensure and maintain a working environment free of harassment, intimidation,
and coercion at all sites, and in all facilities at which the Contractor’s employees are assigned o
work. The Contractor, where possible, will assign two or more women to each Construction
project. The Confractor shall specifically ensure that all foremen, superintendents, and other on-
site supervisory personnel are aware of and carry out the Contractor’s obligation to maintain such
a working environment, with specific attention to minority or female individuals working at such
sites or in such facilities.

b. Establish and maintain a current list of minority and female recruitment sources,
provide wriiten notification to minority and female recruitment sources and to community
organizations when the Contractor or its unions have employment opportunities available, and
maintain a record of the organization’s responses.

c. Maintain a current file of the names, addresses and telephone numbers of each
minority and female off-the-street applicant and minority or female referral from a union, a
recruitment source of COMMuNIty organization and of what action was taken with respect to each
such individual. If such individual was sent to the union hiring hall for referral and was not
referred back to the Contractor by the union or, if referred, not employed by the Contractor, this
shall be documnented in the file with the reason therefor, along with whatever additional actions
the Contractor may have taken.
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d. Provide immediate written notification to the Director when the union or unions
with which the Contractor has a collective bargaining agreement has not referred to the
Contractor a minority person or woman sent by the Contractor, or when the Contractor has other
information that the union referral process has impeded the Contractor’s efforts to meet its
obligations,

e. Develop on-the-job training opportunities and/or participate in training programs

for the area which expressly include minorities and women, including upgrading programs and

apprenticeship and trainee programs relevant to the Coniractor’s employment needs, especially
those programs funded or approved by the Department of Labor. The Contractor shall provide
notice of these programs to the sources compiled under 7b above.

f Disseminate the Contractor’s EEO-policy by providing notice of the policy to
unions and training programs and requesting their cooperation in assisting the Contractor in
meeting its EEO obligations; by including it in any policy manual and collective bargaining
agreement; by publicizing it in the company newspaper, annual report, etc.; by specific review of
the policy with all management personnel and with all minority and female employees at least
once a year; and by posting the company EEO policy on bulletin boards accessible to all
employees at each location where Construction work is performed. . -

g Review, at least annually, the company’s EEO policy and affirmative action
obligations under these specifications with all employees having any responsibility for hiring,
assignment, layoff, termination or other employment decisions including specific review of these
items with on-site supervisory personnel such as Superintendents, General Foremen, etc., prior to
the initiation of Construction work at any job site. A written record shall be made and maintained
identifying the time and place of these meetings, persons attending, subject matter discussed, and
disposition of the subject matter, '

h. Disseminate the Contractor’s EEO policy externally by including it in any
advertising in the news media, specifically including minority and female news media, and
providing written notification to and discussing the Contractor’'s EEOQ policy with. other
Contractors and Subcontractors with whom the Contractor does or anticipates doing business.

i. Direct its recruitment efforts, both oral and written, to minority, female and
community organizations, to schools with minority and female students and to ‘minority and
female recruitment and training organizations serving the Confractor’s recruitment area and
employment needs. Not later than one month prior to the date for the acceptance of applications
for apprenticeship or other training by any recruitment source, the Contractor shall send written
notification to organizations such as the above, describing the openings, screening procedures,
and tests to be used in the selection process. "

i Encourage present minority and female employees to recruit other minority
persons and women and, where reasonable, provide after school, summer and vacation
employment to minority and female youth both on the site and in other areas of a Contractor’s
work force. .

k. Validate all tests and other selection requirements where there is an obligation to
do so under 41 CFR Part 60-3.
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L Conduct, at least annually, an inventory and evaluation af least of all minority
and female personnel for promotional opportunities and encourage these employees to seek or to
prepare for, through appropriate training, etc., such opportunities.

m. Ensure that seniority practices, job classifications, work assignments and other
personnel practices, do not have a discriminatory effect by continually menitoring all personnel
and employment related activities to ensure that the EEO policy and the Contractor’s obligations
under these specifications are being carried out.

n. Ensure that all facilities and company activities are non-segregated except that
separate or single-user toilet and necessary changing facilities shall be provided to assure privacy
between the sexes.

o.  Document and maintain a record of all solicitations of offers for subcontracts
from minority and female Construction confractors and suppliers, including circulation of
solicitations to minority and female Contractor associations and other business associations,

p- Conduct a review, at least annually, of all supervisor’s adherence to and
performance under the Coniractor’s EEO policies and affirmative action obligations.

8. Contractors are encouraged to participate in voluntary associations which assist in
fulfilling one or more of their affirmative action obligations (7a through p). The efforts of a Contractor
association, joint Contractor-union, Contractor-community, or other similar group of which the
Contractor is a member and participant, may be asserted as fulfilling any onc or more of its obligations
under 7a through p of these specifications provided that the Contractor actively participates in the group,
makes every effort to assure that the group has a positive impact on the employment of minorities and
women in the industry, ensures that the concrete benefits of the Program are reflected in the Contractor’s
minority and female work force participation, makes a good faith effort to meet its individual goals and
timetables, and can provide access to documentation which demonstrates the effectiveness of actions
taken on behalf of the Contractor. The obligation to comply, however, is the Contractor’s and failure of
such a group to fulfill an obligation shall not be a defense for the Contractor’s noncompliance.

9. A single goal for minorities and a separate single goal for women have been established.
The Contractor, however, is required o provide equal-employment opportunity and to take affirmative -
action for all minority groups, both male and female, and all women, both minority and non-minority.
Consequently, the Contractor may be in violation of the Executive Order if a particular group is employed
in a substantially disparate manner (for example, even though the Contractor has achieved its goals for

women generally, the Contractor may be in violation of the Executive Order if a specific minority group
of women is underutilized). C

10. The Coniractor shall not use the goals and timetables or affirmative action standards to
discriminate against any person because of race, color, religion, sex, or national origin.

11. The Contractor shall not enter into any Subconfract with any person or firm debarred
from Government contracts pursuant to Executive Order 11246 or suspended or is otherwise excluded
from or ineligible for participation in federal assistance programs.

12. The Contractor shall carry out such sanctions and penalties for violation of these
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specifications and of the Equal Opportunity Clause, including suspension, termination and cancellation of
existing subcontracts as may be imposed or ordered pursuant to Executive Order 11246, as amended, and
its implementing regulations, by the Office of Federal Contract Compliance Programs. Any Contractor
who fails to carry out such sanctions and penalties shall be in violation of these specifications and
Executive Order 11246, as amended.

13, The Contractor, in fulfilling its obligations under these specifications, shall implement
specific affirmative action steps, at least as extensive as those standards prescribed in paragraph 7 of these
specifications, so as to achieve maximum results from its efforts to ensure equal employment opportunity.
It the Contractor fails to comply with the requirements of the Executive Order, the implementing
regulations, or these specifications, the Director shall proceed in accordance with 41 CFR 60-4.8.

14, The Contractor shall designate a responsible official to monitor all employment related
activity to ensure that the company EEO policy is being carried out, to submit reports relating to the
provisions hereof as may be required by the Government and to keep records. Records shall at least
include for each employee the name, address, telephone numbers, Construction trade, union affiliation if
any, employee identification number when assigned, social security number, race, sex, status (e.g.
mechanic, apprentice trainee, helper, or laborer), dates of changes in status, hours worked per week in the
indicated trade, rate of pay, and locations at which the work was performed. Records shall be maintained
in an easily understandable and retrievable form; however, to the degree that existing records satisfy this
requirement, Contractors shall not be required to maintain separate records.

15. Nothing herein provided shall be construed as a limitation upon the application of other
laws which establish different standards of compliance or upon the application of requirernents for hiring
of local or other areas residents (e.g., those under the Public Works Employment Act of 1977 and the
Community Development Block Grant Program).

-ARTICLE 4
NONDISCRIMINATION

@ The Contractor shall not, in any Program or activity receiving funds under this Agreement,
- diseriminate against any person on the grounds of race, color, national origin, religion, sex, age, or disability.
The Contractor agrees to comply with provisions of 24 CFR Part 6, 8, and 146.

ARTICLE 5
RECORDS AND AUDI’l_‘S

() Records shall be maintained in accordance with requirements prescribed by HUD and/or the City
with respect to all matters covered by this Agreement and retained for at least three years after the City makes
final payments and all other pending matters concerning this Agreement are closed.

(b) At such times on such forms as HUD and/or the City may require, there shall be furnished to
HUD and/or the City such statements, records, reports, data and information, as HUD and/or the City may
request pertaining to matters covered by this Agreemient. At a minimum, such forms will include the
following:

6] Annual Data Collection Report forms for the purpose of including specific Program
description, accomplishment, expenditure and beneficiary information in the City’s

Annual Performance Report.
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(i) Annual Property Register forms for the purpose of tracking the use of CDBG purchased
real property. - ,

(c) At any time during normal business hours and as often as the City, the Agency, HUD, Inspector
General, U.S. General Accounting Office, and/or the Comptroller General of the United States may deem
necessary, the. Contractor shall make available for examination to the City, HUD, Inspector General, U.S.
General Accounting Office and/or representatives of the Comptroller General all of its books, accounts,
records, reports, files, and other papers or property with respect to all matters covered by this Agreement and
shall permit the City, HUD and/or representatives of the Comptroller General and the U.S. General
Accounting Office to audit, examine, make excerpts of, and make transcriptions from such books, accounts,
records, reports, files, and other papers or property and to make audits of all contracts, invoices, materials,
payrolls, records or personnel, conditions of employment and other data relating to all matters covered by this
Agreement. :

. ARTICLE 6
UNEARNED PAYMENTS

Unearned payments under this Agreement may be suspended or terminated -upon refusal to accept any
additional conditions that may be imposed by HUD at any time, or if the Grant to the City under the Act is
suspended or terminated. Unearned payments received by the Contractor will be returned to the City. All
interest on funds advanced to the Contractor will be returned to the City.

ARTICLE 7
DISBURSEMENT RESTRICTIONS

No money under this Agreement shall be disbursed by the Agency to any Contractor except pursuant to a
written contract which incorporates the applicable Supplementary General Conditions and unless the
Contractor is in compliance with HUD requirements with regard to accounting and fiscal matters, to the
extent they are applicable, and provided that the Agency has completed HUD requirements, including but not
limited to environmental certifications pursuant to 24 CFR 58. '

ARTICLE 8
DOCUMENTATION OF COSTS

All costs shall be supported by properly executed payrolls, time records, invoices, contracts, or vouchers,
or other official documentation evidencing in proper detail the nature and propriety of the charges. All
checks, payrolls, invoices, contracts, vouchers, orders or other accounting documents, pertaining in whole or
in part to the Agreement, shal be clearly identified and readily accessible.

ARTICLES
BONDING

The Agency must receive a statement from the Contractor’s chief fiscal officer or their insurer assuring
that all persons handling funds received or disbursed under this Agreement are covered by fidelity insurance
in an amount and manner consistent with the coverage deemed necessary by the City of New York for its own
employees. If the bond is cancelled or coverage is substantially reduced, the Contractor shall promptly notify
the Agency of this fact in every case not later than 48 hours. In such event, the Agency shall not disburse any
more funds to the Contractor until it has received assurance that adequate coverage has subsequently been
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obtained.

ARTICLE 10
ACCOUNTING SYSTEM

The Contractor shall submit to the Agency a detailed description of its accounting, reporting and interpal
control systems, including but not limited to the procedures for cash receipts, cash disbursements, payrolls,
personnel policies, fixed petty cash. controls and other systems which are necessary under the circumstances.
The Agency shall evaluate and document all systems and only upon acceptance and approval of the
accounting, reporting and internal control systems by the Agency, shall funds be disbursed to the Contractor,
other provisions of the Agreement notwithstanding. : '

+ ARTICLE 11
COPYRIGHTS

(a) Any reports, documents, data, photographs, deliverables, and/or other materials produced
pursuant to this Agreement and any and all drafts and/or other preliminary materials in any format related to
such items produced pursuant to this Agreement, shall upon their creation become the exclusive property of
the City.

(b) Any reports, documents, data, photographs, deliverables, and/or other materials, including software,
produced pursuant to this Agreement (“Copyrightable Materials™), shall be considered “work-made-for-hire”
within the meaning and purview of Section 101 of the United States Copyright Act, 17 U.S.C. § 101, and the
City shall be the copyright owner thereof and of all aspects, elements and components thereof in which
copyright protection might subsist. To the extent that the Copyrightable Materials do not qualify as “work-
made-for-hire,” the Contractor hereby irrevocably transfers, assigns and conveys exclusive copyright
ownership in and to the Copyrightable Materials to the City, free and clear of any liens, claims, or other
encumbrances. The Contractor shall retain no copyright or intellectual property interest in the Copyrightabie
Materials. The Copyrightable Materials shall be used by the Contractor for no purpose other than in the
performance of this Agreement without the prior permission of the City. The Department may grant the
contractor a license to use the Copyrightable Materials on such terms as determined by the Department and
set forth in the license. - '

- - (¢) The Contractor acknewledges that the City may, in its sole discretion, register copyright in the
Copyrightable Materials with the U.S. Copyright Office or any other government agency authorized to grant
copyright registrations. The Contractor shall cooperate in this effort, and agrees to provide any further
documentation necessary to accomplish this.

(d) The Contractor represents and warrants that the Copyrightable Materials: (i) are wholly original
material not published clsewhere (except for materials that is in the public domain); (ii) do not violate any
copyright law; (iii) do not constitute defamation or invasion of the right of privacy or publicity; and (iv) are
not infringement, of any kind, of the rights of any third party. To the extent that the Copyrightable Materials
incorporate any non-original material, the Contractor has obtained al necessary permissions and clearances in
writing, for the use of such non-original material under this Agreement, copies of which shall be provided to
the city upon execution of this Agreement,

(e) HUD reserves a royalty-free, nonexclusive, perpetual and irrevocable license to reproduce, publish,
display, perform, distribute, or otherwise use, and to authorize others to use, for Federal or State government
purposes, the copyright in any Copyrightable Materials developed under or the rights to which are purchased

~
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under this Agreement.

(f) If the Contractor publishes a work dealing with any aspect of performance under this Agreement, or
with the results of such performance, the City shall have a royalty-free, non-exclusive irrevocable license to
reproduce, publish or otherwise use such work for City governmental purposes.

ARTICLE 12
PATENTS

The Contractor shall promptly and fully report to the City any discovety or invention arising out of or
developed in the course of performance of this Agreement. In additiorn, any discovery or invention-arising out
of or developed in the course of work aided by this Agreement shall be promptly and fully reported to HUD
for determination by HUD as to whether patent protection on such invention or discovery, including rights
under any patent issued thereon, shall be disposed of and administered, in order to protect the public interest.

ARTICLE 13
SUBCONTRACTORS

(a) The provisions of this Agreement shall apply to Subcontractors and their officers, agents and
employees in all respects as if they were employees of the Contractor. The Contractor shafl not be discharged
from its obligations and liabilities, but shall be liable for ail acts and negligence of Subcontractors, and their
officers, agents and employees, as if they were employees of the Contractor.

(b) Employees of the Subcontractor shall be subject to the same provisions as employees of the
Contractor. -

() The services furnished by Subcontractors shall be subject to the proviéions hereof as if furnished
directly by the Contractor, and the Contractor shall remain responsible therefor. _

ARTICLE 14
SUSPENSION AND TERMINATION

(a) Where the Contractor fails to perform the work satisfactorily as enumerated in the part of this
Agreement known as the scope of work, the City may withhold payment, in addition to any other remedy
provided for by this Agreement. Where there is failure to comply with the Agreement terms, the City
reserves the right to terminate the Agreement. The City further reserves the right to terminate the Agreement
for convenience. :

(b) The Confractor certifies that neither it nor its principals is currently in a state of debarment,
suspension or other ineligible status as a result of prior performance, failure, fraud, or violation of City laws.
The Contractor further certifies that neither it nor its principals is debarred, suspended, otherwise excluded
from or ineligible for participation in Federal assistance programs. The City reserves the right to terminata
this Agreement if knowledge of debarment, suspension. or other ineligibility has been withheld by the
Contractor,

(c) If this Agreement is between the City and a subrecipient, the City may suspend or terminate the

Agreement if Subrecipient materially fails to comply with any terms of this Agreement, pursuant to 24 CFR §
85.43, and for convenience, pursuant to 24 CFR § 85.44.
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ARTICLE 15
REVERSION OF ASSETS

(a) At the Contract’s expiration, the Contractor shall transfer to the City all Community Development
funds on hand at the time of expiration and any accounts receivable attributable to the use of Community
Development funds. '

(b) Any real property under the City’s or the Contractor’s control that was acquired in whole or in part
with Community Development funds in excess of $25,000 will be used to meet the national objectives in
Section 570.208 or disposed in a manner which results in the Program being reimbursed in the amount of the
current fair market value of the property less any portion thereof attributable to expenditures of non-
Community Development funds for acquisition of, or improvements to, the property.

(c) Any real property under the City’s control that was improved in whole or in part with Community
Development funds in excess of $25,000 will be used to meet the national objectives in Section 570.208 for a
period equal to the life of those improvements. The term shall be determined by the Office of Management ™
and Budget’s Office of Community Development. If the City decides to dispose of or change the use of that
property so that it no longer continues to meet a national objective, the Program shall be reimbursed in the
amount of the current replacement cost of those improvements, divided by the number of years of the life of
the improvements, multiplied by the number of years that remain in the life of the improvements.

(d) Any real property under the Contractor’s control that was improved in whole or in part with
Community Development funds in excess of $25,000 will be used to meet the national objectives in Section
570.208 for a period of five years after the date of completion of those improvements or disposed in a manmner
which results in the Program being reimbursed in the amount of the current replacement cost of those
improvements.

(e) Title to all equipment in excess of $150 purchased or leased pursuant to this Agreement with
Community Development funds or furnished by the City shall vest in the City and the same shall be
conspicuously labeled as such. :

ARTICLE 16 :
SMALL FIRMS, M/WBE FIRMS, AND LABOR SURPLUS AREA FIRMS

The Contractor shall take the following affirmative steps in the letting of subcontracts, if subcontracts are
to be let, in order to ensure that minority firms, women’s business enterprises, and labor surplus area firms are
used when possible:

(a) Placing qualified small minority businesses and women’s business enterprises on solicitation lists;

(b) Assuring that small and minority businesses, and women’s business enterprises are solicited
whenever they are potential sources; .

(c) Dividing total requirements, when economically feasible, into smaller tasks or quantities to permit
maximum participation by small and minority businesses, and women’s business enterprises;

- (d) Establishing delivery schedules, where the requirement permits, which encourage participation by
small and minority businesses, and women’s business enterprises; and
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(e) Using the services and assistance of the Small Business Administration, and the Minority Business
Development Agency of the Department of Commerce.

ARTICLE 17
ENVIRONMENTAL PROTECTION
For agreements, subcontracts, and subgrants of amounts in excess of $100,000, the Contractor shall
comply with all applicable standards, orders, o requirements issued under the Clean Air Act (42 US.C. §
7401, Federal Water Pollution control Act (33 U.S.C. §§ 1251, et seq.) Section 508 of the Clean Water Act
(33 US.C. § 1368), Executive Order 11738, and Environmental Protection Agency regulations (provisions of
40 CER Part 50 and 2 CFR Part 1532 related to the Clean Air Act and Clean Water Act).

ARTICLE 18
ENERGY EFFICIENCY

The Contractor shall comply with mandatory standards and policies relating to energy efficiency that are
contained in the New York State energy conservation plan issued in compliance with the Energy Policy
Conservaiion Act (Pub. L. 04-163).

(a) Hatch Act: The Subrecipient agrees that no funds provided, nor personnel employed under this
Agreement, shall be in any way or to any exient engaged in the conduct of political activities in violation of
Chapter 15 of Title V of the U.S.C. ‘

(b} Lobbying: The Subrecipient agrees that no funds provided will be used by it or its subcontractors in
violation of 24 CFR § 87.100. ,

(c) Conflict of Tuterest: The Subrecipient agrees to abide by the provisions of 24 CFR §§ 84.42, 85.36,
and 570.611.

ARTICLE 19
BINDING AUTHORITY

If any provision in this Appendix A directly conflicts with any other provision in the Agreement, the
other provision in shall be controlling,.

Federal Exhibits 1 and 2, are attached to, and made a part of this Appendix Al

Any subcontracts entered into pursuant to this Agreement shall incorporate the following City of New
York provisions by reference, which shall be binding on every Subcontractor: ,

e Investigations;

e Executive Order 50; and

e Conflicts of Interest
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FED. EXHIBIT 1

NOTICE TO BIDDERS

NOTICE OF REQUIREMENT FOR AFFIRMATIVE ACTION TO ENSURE EQUAL
EMPLOYMENT OPPORTUNITY (EXECUTIVE ORDER 11246, as amended) FOR ALL CD
FUNDED CONSTRUCTION CONTRACTS AND SUB-CONTRACTS IN EXCESS OF $10,000

1. The Offeror’s or Bidder’s attention is called to the “Equal Opportunity Clause” and the
“Standard Federal Equal Employment Opportunity Construction Contract Specifications™ set forth herein,

2. The goals and timetables for minority and female participation, expressed in percentage
terms for the Contractor’s aggregate workforce in each trade on all .Construction work in the covered
area, are as follows:

Goals and Timetables for Minoritiéé

Goal
Trade ' " (percent) -
Electricians ... ........ e, 9.0 to 10.2
Carpenters. ... i 27.6 . to 32.0
Steamfitters. ... ... 122 1o 13.5
Metal Lathers. . .......... ... 0o 246 o 25.6
Painters........ e e e e 286 to 26.0
Operating Engineers .. .......................... 256 1o 26.0
Plumbers............o. . 120 to 14.5
Iron Workers (structuraly .. ........... ... ... .. 259 to 32.0
Elevator Constructors. .. ................ ........ 55 1o 6.5
Bricklayers................. ... ... .. .. ... 134 to 15.5
Asbestos Workers.......... ... P, 228 to 28.0
Roofers. ..o 63 to 7.5
Iron Workers (ornamental) .. .................. ... 224 to 230
Cement Masons ............oovuiinnin e, 23.0 to 27.0
Glazers.........o.o o 16.0 to 20.0
Plasterers................. ... ... i 158 to 18.0
Teamsters............................ e 220 t0 0 225
Boilermakers............... o 13.0  to 155
AllOther. ... 164 to 17.5
Goals and Timetables for Women
From April 1, 1980 until the present . .. ................ .. .. 6.9

These goals are applicable to all the Contractor’s Construction work (whether or not it is Federal
or federally assisted) performed in the covered area, If the Contractor performs Construction work in a
geographical area located outside of the covered area, it shall apply the goals established for such
geographical area where the work is actually performed. With regard to this second area, the Contractor
also is subject to the goals for both its federally involved and nonfederally involved Construction.

The Contractor’s compliance with the Executive Order and the regulations in 41 CFR Part 60-4

shall be based on its implementation of the Equal Opportunity Clause, specific affirmative action
obligations required by the specifications set forth in 41 CFR 60-4.3(a), and its efforts to meet the goals.
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The hours of minority and female employment and training must be substantially uniform throughout the
length of the contract, and in each trade, and the Contractor shall made a good faith effort to employ
minorities and women evenly on each of its projects. The transfer of minority or female employees or
irainees from Contractor to Contractor or from project to project for the sole purpose of meeting the
Contractor’s goals shall be a violation of the contract, the Executive Order and the regulations in 41 CFR
Part 60-4. Compliance with the goals will be measured against the total work hours performed.

: 3. The Contractor shall provide written notification to the Director of the Office of Federal
Contract Compliance Programs within 10 working days of award of any Construction subcontract in
excess of $10,000 at any tier for Construction work under the contract resulting from this solicitation.
The notification shall list the name, address and telephone number of the Subcontractor; employer
identification number of the Subcontractor; estimated dollar amount of the subcontract; estimated starting
and completion dates of the subcontract; and the geographical area in which the contract is to be
performed. — B

4. . Asused in this Agreement, the “covered area” is the City of New York.



Federal Labor Bandards Provisions

FED. EXAIBIT 2

15 Eepartment of Housing
‘@rwd Hhelan Trewel
Oifice of Labor Relaiions

appeeanitiiy
The. Profast or Program fo which Bie construction work
enveared oy ihls satrzct pedakns is being assisted by the

Unitet States of Amsrica ane e Tolowing Fadersl Lanyr -

Slandarts Provisions are Inckited I IWE  Comigol
pursuant fo the prowlstons spphoabite io such Faderst
ssslaiznoe.

A % fi] WOmMmom Wages. A faborers amd mechanios
empiy=d oF working upon the stte of fhe wark, Wit 3= paid
uncanditonally and net fess often than ones & wesk, z2nd
without subsequent deduchion or revate om =ny sccoun
fexoupt such payroll deducflons 3% ES permitiad hy
reguiztions. Jssued by e Secretaty of Lalor Snder the
Copetand Act {22 OFF Pest 33 ke Tull smosnt of Wapes
ard bong Bae frings tonelis (o cash equivalents ihemeor)
due 3t Wme of payment computed: 3t rates mot jexs fan
those cEntaimed = fhe wooe  detetmanation of the
Senceiary of Labor which I5 aitashed herefo and made 5
part hereot, regardiess of any coniractual ralzlionsnip
whigh may be allaged to axist beiwean the soniracior ang
such 1aporers and mechanies. Confrbuflons made or
cosls sRasomably antiolpaled for bona Yde linge Benenis
updtze Seclion FHYUDY of the Davis-Bason At on behalt af
fabaiEre OF MECRINENS are consltersd wages male o such
fabarers or mechanics, subfaet to the provisiens of 23 GFR
S.5[ay Ty s, requiar contrlbulions made orF costs
Encurred for more than & weatly period [bed not less oten
ihan guactery} under plans. fumds, oF FeRgrams. whish
cowet Mg pariicwar weekly pedof, e SeEmed io be
eonsizeciivaly made or Insurrad dunog sueh weekly petiors.
Such a00rers and mechanies shalk e pan e spproprate
‘wage cafe and frftge bemenis on the wags defermination
far the cisssiTcation of woek actuady pertorrmed, without
regard fo SEHL. axcept a8 povided it 2% OFR S.5iaj4)
Lanarers oF mechanlcs pestorming wark In mocs than ane
classificalion may be compeneated 4t ihe mate speciiad Tor
each tlaselfration for fhe Ume actualy worked el
Pravides, Thet ihe emplovers paysolf recorss agcuratety
so¥ forth ihe fima spent In each slassifisabion in wieh
WOk Ih pedformed. The wage geterminattan mctuding any
agdilionat ciackiication @nd wage rates comfsimed under
2% CFR S.5{@}1)(U} and the Davis-Bucon poster [WiH-
1321} shalti be posted ot 2l fmes by the conlractor ans s
suhcantractees 2t fhe siis of (e Wk It 3 prOMINEnt mE
dovesslbie, piace whsre I can be sasHy seem by fhe
workess,

@ {a] Any class of [zborers ar mechanics which & not
Hyted iy the wege determinabion and which i35 to be
empieyed unger fhe ooofrack shall e cizssiad In
confarmance with the wage deferminzlion. ®=UD =nay
approve an adsiional classifosiion and wage rate mng
frings begafis therefor only when ike foliowing crtfesis
have besn et

i1} The wark jo De performed by ihe clzssification
raquesied is nof pecformad by a ctassitcation In 2ha w¥3ge
aatermination; ana

{2} The olassifzation is auttized I ive ams by fhe-
eoRsirestion induztry; ans .

i3 The propesed wage rafe, including any Sone fde
finge benefils, bears & reasonabie retailanship to the
wags rates sontained fn the wage determination.

{8} rthe comtracior and dhe laborers snd mechanies o be
employes by the cisseiffssfion {if ¥nowm), or thelr
espresentatives, znd HUD or He gasignes agree an fhe
classlification ant wege rale {noudieg ihe amound
gestgnates Yor Winge beneflts where apprapiiatal, a cepor]
af the actlor aken shall e sent by HUD or #s geEignee fo
ine Agmintsirafor of fhe Wage and  EHaur Divtainm,
Empioyment Standards Adminisiration, 1.2, Department of
Eatgr, Washingion, .0, 2824 The Administeator, or an
authortzay roprescotalivs, Wil approva, mamty, or
diEapprove avaty guditional classifoation achien withtn 30
oEYS 4F recelpt and s& dvise HUD of e designes or Wikt
motity HUZ or iis deslgnas wiihin the 30-day pecod Hhat
anméional Hme is nacessaRy. [ApRTOvEH by the Offfce of
Managemani and Budget weder ONE control number 12E5-
[:3 BT R

e} I the event the contractos, ine fzborems of mechanics
to be ommoyed v the classiffoafian  or ety
reprecenialives, and HUD of s designee g oot HgTER On
ine proposet classfoation aud wage rafs Hnctuding e
smoent dezigeated for finge tenefits, where appropriate),
SUL or s designes shall refer the guosiions, nglugtng
e wiews of alt inferested parles and ihe rerommendatton
of HUD or Hs designes, fo fhe Asmimisirsior for
determination.  The Admintelralor, o an authonzed
represeniative. will lesue a determination wiihie 380 days of
recelpt and €0 aovise HUD or Hs dAegignes or wiy notify
HUZ or iz designee wiinis fhe 30-fay peried t8at
aqfifional fime s necessany. {Approved by the Otfies of
Managament aml Sudgel snder ONS Contret Rumber
TEES-E4D.}

{d} The wage mls {nciuding fhge benefits whare
apmropriate] determings  purssant o subparagraphe
(TR} or {o} of this paragragh, shalf de paid ko ab
WOTKERS. PECIOFMIRG Wark i fhe classimeation unser inis
confract from the first day on which werk Is padormed: In
the ofassiftoadian.

I} Whenever the minimum wage raie presoribed in the
oonfzact for @ oiass of jaborets of mechanics Moludes =
tage Seretl shich 18 nof expressed a5 an hourly rates, the
contractor shalf eliher may fhe bemelf as stated in ihe
wabe setermination or shall pay anoiber Sona Nde frimge
Beneff or an houdy cash eyuivaiant thereof,

fv} If dne coniractor doss mot make payments to @ inmtee
or other third persan, fhe eonfracior may consider ag pari
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of the wages of any [BUOSET OF mechanis fhe amount of any
coste reasanably anficlpated In providing bana fide filnge
peretls snder @ pam 07 QURGEAm. Provided, That hs
Sugpetary OF Labdr W6 JOURG, 400 the weliler rmqmest ol
the comirzctor, that the dppiisakie stemizrds of ihe Davie-
Hacon Aot Nave been met. The Becrafary of $abor may
seimive ihe conirasier get zside I 2 separate apzount
assels Tov ine meeling of obligalions wier the plam oF
program. [apgroved by ine Ofice of Managemeni and
Budget unter ONE Control Numbee 1215-0140

B Withhotieg., HUD oF s tesigres shalk epoh Hs awn
agion of wpon  wotien mequest of an Sethorzed
reprecemiziive of fhe pepmdment of Labor withhold of
craze to he wiipheld Uom e confr=ciar unger fRiE
comiract o any other Federai coniract with fhe same prime
conleactes, o any RILEF Paderally-aseisted  contrast
sugfact o Davis-Baupn prevgling wile raqulrements,
wigieh 15 held by fhe same prme comirankor 5o mech of the
argruss payments OF Advances as may be considered
necossary io pay [EbOPETR and mechantos, Mmelkdlog
apprenfives, liringes and teipets, empioyed by the
eonirastor oF any subconiractor dhe fult amount of wages
required By the: contragt tn the Bvent of Tallum to pay any
fAbarer of machants, Roluding any appreniice, faines of
helpar, empinyen ot ¥orking bR e aite af e work, A6 27
part of the wages regquinad By ine candracl, HUD or HE
destomes may, atier weitlen poliee to e coniracion,
spamsor, apgicant, or HWREF, fake such achlan as may be
negsssary fo cause fhe EUERENEIOR of Fmy Turkher
payment, advance. oF guaranies of fomrls undlf such
wigialiops have peased. HUD of fis designee may, afier
written nofice o ibe contescdor, disburse such amounis
wilnneld for and on asequnt of the wantractor ©r
sunpanicastor o Hye Tespeive Bmpinyees to whom RRY
are dpa. The Gomplrofier Senmeraé shall mate such
digpursaments Ue fhe gase of wrect Dapls-HIc0n &l
conirzets.

3. I} Payrolix awd baale revorde.  Payrolis and basie
recards FelRtng inereto ShmR te mainiaihed b¥ o
conirsctor gung e course of ihe work praseryed for &
perigd of HweR YIS inereatiar for 3f tabgrers End
mechanies working at the sie of the work. Such records
ghalt pomale the name, addeess, and sactal secariy
pumber of edsh sESh worker, B pr her garrect
stapsiticalion, houry sales of wages gald utlng 1ales
af corizlontions or costs anticipates Sor buna Mge HAgE
panefiis orcash aguistients theeeof of e fyper descHed
tn Seciion HBJEZYE) of fhe Davis-bacon Hgdy, daily and
weekly number OF hours WoEked, deduclions mate and
actual wages paid. Whenaver e sawetary of Lador hae
taund umder 20 SFR E.5 (aH{1HNG tnat the wagek of any
fabprze OF meshanis ncinde fhe amount of any SoBls
reasonatly anticipeten tn providing benetits undes 2 plan
o progiam described in Socfion RBH25ES of the Davls-
Bacan &gt, the confrasior shalk makataln reserds whiph
show that fne commiment fo prowide SUCh peEnsflis B
emioteeatie, Mat ike plan o0 progeEm IS tinanciakly
sesgonsiie, and ihal the pian of progeam has heen

commuicated In wetirg to the [abereis df mechantos
afiecind, and fennpds Which show e sosls anicpaisd or
ine achrs cost (poumed (o proviging such pantis.
Contcanters employlng agprepiioes of frainees URERC
Bpproved pragrams shEd maintale weities syidence of the
reglsteation of apprenfioeship ProgIams AMd gertieation o?
ireinee programs, fhe regstration of e apprentioes and
traimess, and e mitos and wage 7ates peaccriied in tha’
Applicable  PrAgTAME. {hpproved Dy fne Difise of
sznagemeni and Budget umser OME Tantra] Kumbas
J215-B140 ang LEVE-BOET. :

{l} {8} The contrasiar shait sutimik weekly Tor gach wE2k
fv whkch any coniract werk IS pencrmed: % sapy of 3l
payrohs fo HUE of &6 tesignes if the sgensy i & party o
$ne pontracs, bui ¥ the ageney I noi such @ parly, the
conitacior wilf submif the payrols fo the applicant
EPONEOT, Of GWNEE, 35 {he ¢a5e may be, Tor ansmisston e
HUD or e designee.  The payrudis submidted shall sef out
securately and completety all of e Invosmation requied
o pe mamizines unter 28 GFR S.5(a)3HE axzapt et Tl
soolsl secudtly mumbers and home addresees skalt nat be
inciuted on weekly tranamiiiais, insfead ihe payrols o=
anty seed o inctude an indivimeally Itendiying TumGEr 1O0
each empoyes (g3, the last four digite of e erpioyea’s
gocial seaunfy number The caquirsd Weekly payroT
intormalion may be submiled in any Rem deshed.
Opitonat Foem WEH-3T I8 awvaliable for this purpsse oM
fre Wage ang Hour Diislw we she  at
mg:mmmm.gagmawmmmzm&smnmm or U
sucoebsar sWe. The prime wonicacior 16 sesponsibfe faf
{h2 sunmsElon DF coples of payfolE by 2 subconiraeions.
contraciore =nt subconiraciors Ehall maimkain fre Tk
soial evurty mumber and owesst address of each
povered worker, and shatl provide iham upon reguest io
HUD or its designee I ine agensy BB & patiy = the
conisgot, dut i the agency is Aot suk 3 parly, e
eomiractor wib szomit the payrolls fo ihe appiicant
SpOnNseT, OF GWNET, 38 tre zase may be, Tor wansmission be

. HUE or s desigres, the contaater, of fheWage angd Hour

pistsioy of the Depasimeni of 1abur Tor perpiees of an
westigsiten oF Sudt of oRpliante wiin prevaling wage
requiraments. I 18 not @ viokstion of s suhparagraph for
& pome contrechar to require 3 sutconteactor fo provide
sdgresses and GAciat securty mumbers fo the pume
conitzcior for s Gwn records, Withoul weekly submission
ig MUC o 85 destgree.  {Appeoved DF the Cfme of
sanagement and Smiget under DME Confret Mumber
1215-0145.)

{b} Each payrsl submitied shall be aceompanied by 2
spiztement of Comphance” sigesd by ine confractor or
sghcaniracter oF Bis o0 Wer agent WhD paYs OT SUBERISes
Ive pagment of e persons ampioyed Erder the soniant
amd shall certify ihe foRowing:

{1y That the paymi for ine payrall perpd conlains fne
{mioemation requiret io be prowiged under 2% CFR &5
[ElE3E, ihe apprograte Informalion s Deing matniainad
ungder 23 OFR S.SE((3Hi, and hat suoh Intmanation &
gorrest ang vompleta;

I —————

IO BO0ns Al ToA0ES TorTD LS00 (i)
Page 20HE et Harptoaoll £344.1
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(2} Thet eazh Iaborer or mechass [eluding 2ach hefper,
apprentice, and &rainee} emploped on ha conirok durng
e payralf period %us bean paid fhe Tl weskly Wages
eamed, withaut rsbate, efther Sirzctly o mdieclly, ama
irat oo feductivne have been made mifter diecily or
imdlrectly from the fulf wages sarned, ofner iman
petmiseiaie deducfinng as 5ot 10FY In 23 OFR far 3;

(3} That sach laboser o mechanic M35 DERN pald nol jees
‘thar the appiicabie wags refes and ringe beneflis of cash
equvalenis for iee clzesficalion of walk perfurmed, ag
Epecified In the  apphicatie wage  delermination
fresrgomated nfe the contract,

{=} The weekly submission of & properly sxesuled
serhificaiion sei farih on ik everse sfde of OpHona! Fosm
YWH-347 =hall satiely ihe reguirament for EEbmiEsion of the

“Statement of Compliance™ fequires by subparagraph’

ARy

(o} The falslication of any of the above cerfificalions may
subfect e confracior o sungonirasior to oivit oF Sriming)
propecition ander Suslfon Y003 OF THiz 18 and Secion
231 of Tiie 31 of ihe Unilsd Siates Gode.

{#) The comfractor oF subcontractor shatt make the
Racords required snsder subparagraph SUE.40) avallahie for
fnspecieit, wopying, or iranesdplion Ty avthonizad
represeniatives of HUD or Its deslgnes or the Bapartment
of Eabor, amd shal! permit such fepresenfathees to
interview emplayees durng worklag hours an fhe job. #
e contraciar or sebconicactor falls to submit te required
rECOMdE Of fo mare Mem aeaiable, HUD or N5 desimee
may, afer weilfen noitce Yo ihe somtracior, spomsor
=pplicant or swner, {ake sueh sation ap may be nacessarny
to cause ke suspenslon of any further payment, advance,
oF guarsptee of fumds. Furhermore, Talluee fo submit fhe
required records mpon Fequest of io make such records
&vallable may he grounds Tor desamment action pursvant o
22 OFR 5.12.

£ Apprantlces sod Trainess.

1) Apprenitcss. Apprentizas Wwilf be peemitied o weck at
tess fhan e predetermined vale for M= work they
parfonnet when fhey arz employed puscused fn amd
Irdividuztly replstersd 0 3 base Ade apprantizesip
program regletered with #he ©.2. Department of Labar,
Employment and  Tralnieg Acminfiration, Oiee of
Apprentteeship Teaining, Employer amnd Labot Services, oy
wih & Shale Appresliceship Agency regogelzed by ihe
OFlE, oF E 2 pereon 15 employed in his or her fist Ag
gayE of predatineary mployment 26 an appreniice fn such
an apprenficeship programr, whe i onob mdividuatly
reqistered in ihe progrem, Dut who TEE DoSn cedifled by
ine @Mice of Apprenticastus Traitag, Empioysr and Labor
femioeR or a state Apprenficesnip Ageney (where
apprapeate) to he elgibie for probaflonary smployment 25
an apgrenfice. Tha affowable ratle of apprenfices to
fourneymen g the fob sie In any sratl alaesioalion shatl
not B greater than the ratto parmttten $o fe contragior as
to:Ine antlre work force 2ader fhe regisiered program. Any
worker [sken o = payroft af an zppresbice wags rate, who

ts ol regisiered or pinerwise empicyed as sialsg abione,
shalt e pard not less ran the sppicalts wage rate on fhe
wage defermination for the siasslfication of work actoaly
parfonmad. ‘i additlon, any 2pprentica perforing werk or
Ine |ob site in axcass of the ralic permiften ynoer the
rEglalered program ghall be paid not fese fher the
Applicabiz wage ais on ine-wage dofsrminafion or the
wark aclisally performed. Whete 3 cenircier Is paroming
eomsiretion: on 3 project v = koealty olter than inaf o
witleh Uls progeam is registered, the ratios ang Wage Tales
{=xpresred In percentages of the Joumeyman's houwrly
rate) speciied in ihe cootraciors or subesuizapinrs
FEgishered pagram shalk be obsemved. Every apprention
must be pale at wot tese han ine rafe speciTed In Hhe
regiatared peogreEm Tor e apprentice’s leval of progress,
exprecaed a6 & percentage of e foumeymen hoory @ie
Epecilied n e appilesble wage  delemmlnadom
Apgrenlices shali Te pakl titnge bemeMs In azecctance
with fhe provisians of the appreniiceship program. if the
agprenficRehly program doee not specliy Tringe nenetis,
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APPENDIX B
To Subrecipient Agreement

HURRICANE SANDY CDBG-DR APPENDIX

ARTICLE 1. DEFINITIONS

The definitions in Article 1 of Appendix A apply to this Hurricane Sandy CDBG-DR Appendix.
ARTICLE 2. ADMINISTRATIVE CAP

Pursuant to the Disaster Relief Appropriations Act of 2013 (P.L. 113-2) and Section VI(AY(10)(b) of
HUD Docket No. FR-56960-N-01, attached, a Subrecipient shall not be reimbursed for general
administration costs that exceed five percent.

ARTICLE 3. FLOOD INSURANCE

Subrecipients shall implement procedures and mechanisms to ensure that assisted property owners
comply with all flood insurance requirements set forth in Section VI(B)(31) of HUD Docket No. FR-
56960-N-01. '

ARTICLE 4. CIVIL RIGHTS REQUIREMENTS

Subrecipients shall comply with all civil-rights related requirements, pursuant to 24 CFR § 570.503(b)(5).
ARTICLE 5. RELIGIOUS ORGANIZATIONS

In addition to the provisions in Article 2(m)(v) of Appendix A, which cover a religious or
denominational institution or organization operdted for religious purposes which is supervised or
controlled by or in connection with a religious or denominational institution or organization, payment
may be authorized for a portion of eligible rehabilitation or construction costs attributable to the non-
religious use of a facility that is not used exclusively for religious purposes, pursuant to Section
VI(A)(4)(c) of HUD Docket No. FR-56960-N-01.

ARTICLE 6. QUARTERLY REPORTS

The reports required by Article (5)(b) of Appendix A shall be provided by the Contractor or Subrecipient
1o the City on a quarterly basis, pursuant to Section VI{A)(2)(e) of HUD Docket No. FR-56960-N-01.

ARTICLE 7. CONSTRUCTION STANDARDS

‘The Contractor or Subrecipient shall comply with the construction standards concerning energy efficiency
set forth in section VI(AY(1)X(a)(5) of HUD Docket No. FR-5696-N-01.

ARTICLE 8. PROGRAM INCOME
To the extent deemed necessary by the City, the Program Income provisions set forth in Article 2(1) of

Appendix A may be waived and instead the City may apply the alternative program requirements set forth
in Section VI(A)(17)(a)-(b) of Docket No. FR-56960-N-01, which concern the definition of program
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income. In such event, the alternative requirements shall be set forth in the Subrecipient Agreement,
ARTICLE 9. PERFORMANCE REQUIREMENTS AND LIQUIDATED DAMAGES

Contractor and or Subrecipient shall be subject to the performance requirements and liquidated damages
set forth in the Agreement.

DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT
[Docket No. FR-5696-N-01]
Allocations, Common Application, Waivers, and Alternative Requirements for City’s

Receiving Community Development Block Grant (CDBG) Disaster Recovery Funds in
Response to Hurricane Sandy

Available On-line at
http://portal.hud.gov/hudportal/documents/huddoc ?id=CDBG-FR_Sandy Notice.PDF
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APPENDIX C

GENERAL PROVISIONS GOVERNiNG CONTRACTS FOR
CONSULTANTS, PROFESSIONAL, TECHNICAL, HUMAN AND CLIENT SERVICES

NN S U Sl o M

| TABLE OF CONTENTS
T ———————— 1
REPRESENTATIONS AND WARRANTIES v 2
ASSIGNMENT AND SUBCONTRACTING . .5
LABOR PROVISIONS . I R S
RECORDS, AUDITS, REPORTS, AND INVESTIGATIONS ot 1
COPYRIGHTS, PATENTS, INVENTIONS, AND ANTITRUST wocsorssse 17
e R —— 19
PROTECTION OF PERSONS AND PROPERTY AND INDEMNIFICATION........ 23
CONTRACT CHANGES . I eemrens 25
10, TERMINATION, DEFAULT, AND REDUCTIONS IN FUNDING oo 25
(1. PROMPT PAYMENT AND ELECTRONIC FUNDS TRANSFER wcivvcrsrssns 30
12. CLAIMS.ome ~ R S 31
13. APPLICABLE LAWS . e .37
14.

MISCELLANEOUS PROVISIONS........ - . .44

LDCMT-30-746



GENERAT PROVISIONS GOVERNING CONTRACTS FOR
CONSULTANTS, PROFESSIONAYL, TECHNICAL, HUMAN AND CLIENT SERVICES

1. DEFINITIONS
Section 1.01 Definitions -

The following words and expressions, or pronouns used in their stead, shall, wherever
they appear in this Agreement, be construed as follows, unless a different meaning is clear from
the context:

A, “Agency Chief Contracting Officer” or “ACCO” shall mean the position
delegated authority by the Agency Head to organize and supervise the procurement activity of
subordinate Agency staff in conjunction with the City Chief Procurement Officer.

B. “Agreement” shall mean the various documents, including this Appendix C, that
constitute the contract between the Contractor and the City.

C. “City” shall mean The City o%New York,

D. “City Chief Procurement Officer” or “CCPO” shall mean the position delegated
authority by the Mayor to coordinate and oversee the procurement activity of Mayoral agency
staff, including the ACCQs.

E. “Commissioner” or “Agency Head” shall mean the head of the Department or his
or her duly authorized representative. The term “duly authorized representative” shall include

any person or persons acting within the limits of his or her authority.

. F. “Comptroller” shall mean the Comptroller of the City of New York.

G. “Contractor” shall mean the entity entering into this Agreement with the
Department.
H “Days” shall mean calendar days unless otherwise specifically noted to mean

business days.

L. “Department” or “Agency” shall mean the City agency that has entered into this
Agreement,
T. “Law” or “Laws” shall mean the New York City Charter (“Charter”), the New

York City Administrative Code (“Admin. Code™), a local rule of the City of New York, the
Constitutions of the United States and the State of New York, a statute of the United States or of
the State of New York and any ordinance, rule or regulation having the force of law and adopted
pursuant thereto, as amended, and common law.
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K. “Procurement Policy Board” or “PPB” shall mean the board established pursuant
to Charter § 311 whose function is to establish comprehensive and consistent procurement
policies and rules which have broad application throughout the City.

L. «pPB Rules” shall mean the rules of the Procurement Policy Board as set forth in
Title 9 of the Rules of ihe City of New York (“RCNY™), § 1-01 et seq.

M. «State” shall mean the State of New York.

2. REPRESENTATIONS AND WARRANTIES

Section 2.01 Procurement of Agreement

A. The Comntractor represents and warrants that no person or entity {other than an
officer, partner, or employee working solely for the Contractor) has been employed or retained to -
solicit or secure this Agreement upon any agreement Or understanding for a commission,
percentage, brokerage fee, contingent fee or any other direct or indirect compensation.
Notwithstanding the preceding sentence, the Contractor may retain consultants to draft-
proposals, negotiate contracts, and perform other similar services. The Contractor further
represents and warrants that no payment, gift, or thing of value has been made, given, or
promised to obtain this or any other agreement between the parties. The Contractor makes such
representations and warranties to induce the City to enter into this Agreement and the City relies
upon such representations and warranties in the execution of this Agreement.

B. For any breach or violation of the representations and warranties set forth in
Paragraph A above, the Commissioner shall have the right to annul this Agreement without
Jiability, entitling the City to recover all monies paid to the Contractor; and the Contractor shall
not make claim for, or be entitled to recover, any sum Or sums due under this Agreement. The
rights and remedies of the City provided in this Section are not exclusive and are in addition to
all other rights and remedies allowed by Law or under this Agreement.

Section 2.02 Conflicts of Interest u

Al The Contractor represents and warrants that neither it nor any of its directors,
officers, members, partners or employees, has any interest nor shall they acquire any interest,
directly or indirectly, which conflicts in any manner or degree with the performance of this
Agreement. The Contractor further represents and warrants that no person having such interest
or possible interest shall be employed by or connected with the Contractor in the performance of
this Agreement.

B. Consistent with Charter § 2604 and other related provisions of the Charter, the
Admin. Code and the New York State Penal Law, no elected official or other officer or employee
of the City, nor any person whose salary is payable, in whole or in part, from the City Treasury,
shall participate in any decision relating to this Agreement which affects his or her personal
interest or the interest of any corporation, partnership or other entity in which he or she is,
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directly or indirectly, interested; nor shall any such official, officer, employee, or person have
any interest in, or in the proceeds of, this Agreement. This Paragraph B shall not prevent
directors, officers, members, partners, or employees of the Contractor from participating in
decisions relating to this Agreement where their sole personal interest is in the Contractor.

C.  The Contractor shall not employ a person or permit a person to serve as a member
of the Board of Directors or as an officer of the Contractor if such employment or service would
violate Chaptqr_68 of the Charter.

D. Except as provided in Paragraph E below, the Contractor’s employees and
members of their immediate families, as defined in Paragraph F below, may not serve on the
Board of Directors of the Contractor (“Board™), or any committee with authority to order
personnel actions affecting his or her job, or which, either by rule or by practice, regularly
nominates, recommends or screens candidates for employment in the program to be operated
pursuant to this Agreement. : '

E. If the Board has more than five (5) members, then Contractor’s employees and
members of their immediate families may serve on the Board, or any committee with authority to
order personnel actions affecting his or her job, or which, either by rule or by practice, regularly
nominates, recommends or screens candidates for employment in the program to be operated
pursuant to this Agreement, provided that (i) Contractor’s employees and members of their
immediate families are prohibited from voting on any such personnel matters, including but not
limited to any matters directly affecting their own salary or other compensation, and shall fully
‘disclose all conflicts and potential conflicts to the Board, and (ii) Contractor’s employees and
members of their immediate families may not serve in the capacity either of Chairperson or
Treasurer of the Board (or equivalent titles), nor constitute more than one-third of either the
Board or any such committee.

F. Without the prior written consent of the Commissioner, no person may hold a job
or position with the Contractor over which a member of his or her immediate family exercises
any supervisory, managerial or other authority whatsoever whether such authority is reflected in
a job title or otherwise, unless such job or position is wholly voluntary and unpaid. A member of
an immediate family includes: husband, wife, domestic partner, father, father-in-law, mother,
mother-in-law, brother, brother-in-law, sister, sister-in-law, son, son-in-law, daughter, daughter-
in-law, niece, nephew, aunt, uncle, first cousin, and separated spouse. Where a member of an
immediate family has that status because of that person’s relationship to a spouse (e.g., father-in-
law), that status shall also apply to a relative of 2 domestic partner. For purposes of this Section,
a member of the Board is deemed to exercise authority over alt employees of the Contractor.

G. If the Contractor has contracts with the City that in the aggregate during any
twelve-month period have a value of more than One Million Dollars ($1,000,000) and such
amount constitutes more than fifty percent (50%) of the Contractor’s total revenues, then the
Contractor must have a minimum of five (5) persons on its Board,

H. Paragraphs D-H of this Section 2.02 apply only if Contractor is a not-for-profit
corporation.
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~ Section 2,03 Fair Practices

A. The Contractor and each person signing on its behalf certifies, under penalties of
perjury, that to the best of its, his or her knowledge and belief:

1. The prices and other material terms set forth in this Agreement have been
arrived at independently, without collusion, consuitation, communication, or agreement
with any other bidder or proposer or with any competitor as to any matter relating to such
prices or terms for the purpose of restricting competition; :

2. Unless otherwise required by Law or where a schedule of rates or prices is
uniformly established by a government agency through regulation, policy or directive, the
prices and other material terms set forth in this Agreement which have been quoted in
this' Agreement and on the bid or proposal submitted by the Contractor have not been
knowingly disclosed by the Contractor, directly or indirectly, to any other bidder or
proposer or to any competitor prior to the bid or proposal opening; and

3. No atiempt has been made or will be made by the Contractor to induce any
other person or entity to submit or not to submit a bid or proposal for the purpose of
restricting competition.

B. The fact that the Contractor (i) has published price lists, rates, or-tariffs covering
items being procured, (i) has informed. prospective customers of proposed or pending
publication of new or revised price lists for such items, or (iii) has sold the same items to other
customers at the same prices and/or terms being bid or proposed, does not constitute, without
more, a disclosure within the meaning of this Section.

Section 2.04 VENDEX

The Contractor represents and warrants that it and its principals have duly executed and
filed all required VENDEX Questionnaires and, if applicable, Certificates of No Change,
pursuant to PPB Rule § 2-08 and in accordance with the policies and procedures of the Mayor’s
Office of Contract Services. The Contractor understands that the Department's reliance upon the
completeness and veracity of the information stated therein is a material condition to the
execution of this Agreement, and represents and warrants that the information it and its
principals have provided is accurate and complete.

Section 2.05 Political Activity

The Contractor’s provision of services under this Agreement shall not include any
partisan political activity or any activity to further the election or defeat of any candidate for
public, political, or party office, nor shall any of the funds provided under this Agreement be
used for such purposes.

Section 2.06 Religious Activity
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There shall be no religious worship, instruction or proselytizing as part of or in
connection with the Contractor’s provision of services under this Agreement, nor shall any of the
funds provided under this Agreement be used for such purposes.

Section 2.07 Unlawful Discriminatory Practices: Admin. Code § 6-123

As required by Admin. Code § 6-123, the Contractor will not engage in any unlawful
discriminatory practice as defined in and pursuant to the terms of Title 8 of the City
Administrative Code. The Contractor shall include a provision in any agreement with a first-
level subcontractor performing services under this Agreement for an amount in excess of Fifiy
Thousand Dollars ($50,000) that such subcontractor shall not engage in any such unlawful
discriminatory practice. : :

Section 2.08 Bankruptcy and Reorganization
In the event that the Contractor files for bankruptey or reorganization under Chapter
Seven or Chapter Eleven of the United States Bankruptcy Code, the Contractor shall disclose

such action to the Department within seven (7) days of filing.

3. ASSIGNMENT AND SUBCONTRACTING

Section 3.01 Assignment

A. The Contractor shall not assign, transfer, convey or otherwise dispose of this

Agreement, or the right to execute it, or the right, title or interest in or to it or any part of it, or
assign, by power of attorney or otherwise, any of the monies due or to become due under this
Agreement, without the prior written consent of the Commissioner. The giving of any such
consent to'a particular assignment shall not dispense with the necessity of such consent to any
further or other assignments. Any such assignment, transfer, conveyance or other disposition
without such written consent shall be void.

B. Before entering into any such assignment, transfer, conveyance or other disposal
of this Agreement, the Contractor shall submit a written request for approval to the Department
giving the name and address of the proposed assignee. The proposed assignee’s VENDEX
questionnaire must be submitted within thirty (30) Days after the ACCO has granted preliminary
written approval of the proposed assignee, if required: Upon the request of the Department, the
Contractor shall provide any other information demonstrating that the proposed assignee has the
necessary facilities, skill, integrity, past experience and financial resources to perform the
specified services in accordance with the terms and conditions of this Agreement. The Agency
shall make a.final determination in writing approving or disapproving the assignee after
receiving all requested information.

C. Failure to obtain the prior written consent to such an assignment, transfer,

conveyance, or other disposition may result in the revocation and annulment of this Agreement,
at the option of the Commissioner. The City shall thereupon be relieved and discharged from
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any further liability and obligation to the Confractor, its assignees, or transferees, who shall
forfeit all monies earned under this Agreement, except so much as may be necessary to pay the
Contractor’s employees.

D. The provisions of this Section shall not hinder, prevent, or affect an assignment
by the Contractor for the benefit of its creditors made pursuant to the Laws of the State.

E. This Agreement may be assigned, in whole or in part, by the City to any
corporation, agency, Or instrumentality having authority to accept such assignment. The City
shall provide the Contractor with written notice of any such assignment. '

Section 3.02 Subcontracting

A. The Contractor shall not enter into any subcontract for an amount greater than
Five Thousand Dollars ($3,000) for the performance of its obligations, in whole or in part, under
this Agreement without the prior approval by the Department of the subcontractor. The
Department hereby grants approval for all subcontracts for an amount that does not exceed Five
Thousand Dollars ($5,000). The Contractor must submit monthly reports to the Department

indicating all such subcontractors. All subcontracts must be in writing.

B. Prior to entering into any subcontract for an amount greater than Five Thousand
Dollars ($5,000), the Contractor shall submit a written request for the approval of the proposed
subcontractor to the Department giving the name and address of the proposed subcontractor and
the portion of the services that it is to perform and fumish. At the request of the Department, a
copy of the proposed subcontract shall be submitted to the Department. The proposed
subcontractor’s VENDEX Questionnaire must be submitted, if required, within thirty (30) Days
after the ACCO has granted preliminary apptoval of the proposed subcontractor. Upon the
request of the Department, the Conptractor shall provide any other information demonstrating that
the proposed subcontractor has the necessary facilities, skill, integrity, past expetience and
financial resources to perform the specified services in accordance with the terms and conditions
of this Agreement. The Agency shall make 2 final determination in writing approving or
disapproving the subcontractor after receiving all requested information. For proposed
subcontracts that do not exceed Twenty-five Thousand Dollars ($25,000), the Department’s
approval shall be deemed granted if the Department does not issue a written approval or
disapproval within forty-five (45) Days of the Department’s receipt of the written réquest for
approval or, if applicable, within forty-five (45) Days of the Department’s acknowledged receipt
of fully completed VENDEX Questionnaires for the subcontractor.

C. All subcontracts shall contain provisions specifying that:

1. The work performed by the subcontractor must be in accordance with the
terms of the agreement between the City and the Contractor;

2. Nothing contained in the agreement between the Contractor and the
subcontractor shall impair the rights of the City;
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3. Nothing contained in the agreement between the Coniractor and the
subcontractor, or under the agreement between the City and the Contractor, shall create
‘any contractual relation between the subcontractor and the City; and

_ 4, The subcontractor specifically agrees to be bound by Section 4.07 and
Article 5 of this Appendix C and specifically agrees that the City may enforce such
provisions directly against the subcontractor as if the City were a party to the subcontract.

D. The Contractor agrees that.it is as fully reéponsible to the Department for the acts
and omissions of its subcontractors and of persons either directly or indirectly employed by such
subcontractors as it is for the acts and omissions of any person directly employed by it.

E. For determining the value of a subcontract, all subcontracts with the same
subcontractor shall be aggregated. -

F. The Department may revoke the approval of a subcontractor granted or deemed
granted pursvant to Paragraphs (A) and (B) of this section if revocation is deemed to be in the
interest of the City in writing on no less than ten (10) Days’ notice unless a shorter period is
warranted by considerations of health, safety, integrity issues or other similar factors. Upon the
effective date of such revocation, the Contractor shall cause the subcontractor to cease all work
under the Agreement. The City shall not incur any further obligation for services performed by
such subcontractor pursuant to this Agreement beyond the effective date of the revocation. The
City shall pay for services provided by the subcontractor in accordance with this Agreement
prior to the effective date of revocation. '

G. The Department’s approval of a subcontractor shall not relieve the Contractor of
any of its responsibilities, duties and liabilities under this Agreement. At the request of the
Department, the Contractor shall provide the Department a copy of any subcontract.

H. Individual employer-employee contracts are not subcontracts subject to the
requirements of this Section. .

4. LABOR PROVISIONS

Section 4.01 Independent Contractor Status

The Contractor and the Department agree that the Contractor is an independent contractor
and not an employee of the Department or the City. Accordingly, neither the Contractor nor its
employees or agents will hold themselves out as, or claim to be, officers or employees of the
City, or of any department, agency or unit of the City, by reason of this Agreement, and they will
not, by reason of this Agreement, make any claim, demand or application to or for any right or
benefit applicable to an officer or employee of the City, including, but not limited to, Workers’
Compensation coverage, Disability Benefits coverage, Unemployment Insurance benefits, Social
Security coverage or employee retirement membership or credit.
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Section 4.02 Employees

All persons who are employed by the Contractor and all consultants or independent
contractors who are retained by the Contractor to perform services under this Agreement are
neither employees of the City nor under contract with the City. The Contractor, and not the City,
is responsible for their work, direction, compensation, and personal conduct while engaged under
this Agreement. Nothing in the Agreement shall impose any Jiability or duty on the City for the
acts, omissions, liabilities or obligations of the Contractor, or any officer, employee, or agent of
the Contractor, or for taxes of any nafure, or for any right or benefit applicable to an officer or
employee of the City, including, but not limited to, Workers’ Compensation coverage, Disability
Benefits coverage, Unemployment Insurance benefits, Social Security coverage or employee-
retirement membership or credit. Except as specifically stated in this Agreement, nothing in this
Agreement shall impose any liability or duty on the City to any person or entity.

Section 4.03 Removal of Individuals Performing Work

The Contractor shall not have anyone perform work under this Agreement who is not
competent, faithful and skilled in the work for which he or she shall be employed. Whenever the
Commissioner shall inform the Contractor, in writing, that any individual is, in his or her
opinion, incompetent, unfaithful, or unskilled, such individual shall no longer perform work
under this Agreement. Prior to making a determination to direct 2 Contractor that an individual
shall no longer perform work under this Agreement, the Commissioner shall provide the
Contractor an opportunity to be heard on no less than five (5) Days’ written notice. The
Commissioner may direct the Contractor not to allow the individual from performing work under

the Agreement pending the opportunity to be heard and the Commissioner’s determination.
Section 4.04 Minimum Wage

Except for those employees whose minimum wage is required to be fixed pursuant io
Qections 220 or 230 of the New York State Labor Law or by City Administrative Code § 6-109,
all persons employed by the Contractor in the performance of this Agreement shall be paid,
without subsequent deduction or rebate, unless expressly authorized by Law, not less than the
minimum wage as prescribed by Law. Any breach of this Section shall be deemed a material
breach of this Agreement.

Section 4.05 Non-Discrimination: New York State Labor Law § 220-¢

A. If this Agreement is for the construction, alteration or repair of any public
building or public work or for the manufacture, sale, or distribution of materials, equipment, or
supplies, the Contractor agrees, as required by New Vork State Labor Law § 220-e, that:

1. In the hiring of employees for the performance of work under this
Agreement or any subcontract hereunder, neither the Contractor, subcontractor, nor any
person acting on bebalf of such Contractor or subcontractor, shall by reason of race,
creed, coler, disability, sex or national origin discriminate against any citizen of the State
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of New York who is qualified and available to perform the work to which the
employment relates;

2. Neither the Contractor, subcontractor, nor any person on his or her behalf
shall, in any manner, discriminate against or intimidate any employee hired for the
performance of work under this Agreement on account of race, creed, color, disability,
sex or national origin;

A

3. There may be deducted from the amount payable to the Contractor by the
City under this Agreement a penalty of Fifty Dollars ($50) for each person for each
calendar day during which such person was discriminated against or intimidated in
violation of the provisions of this Agreement; and :

4, This Agreement may be terminated by the City, and all monies due or to
become due hereunder may be forfeited, for a second or any subsequent violation of the
terms or conditions of this Section.

B. The provisions of this Section shall be limited to operations performed within the
territorial limits of the State of New York. o

Section 4.06 Non-Discrimination: Admin. Code § 6-108 -

If this Agreement is for the construction, alteration or repair of buildings or the
construction or repair of streets or highways, or for the manufacture, sale, or distribution of
materials, equipment or supplies, the Contractor agrees, as required by New York City
Administrative Code § 6-108, that:

A. It shall be unlawful for any person engaged in the construction, alteration or repair
of buildings or engaged in the construction or repair of streets or highways pursuant to a contract
with the City or engaged in the manufacture, sale or distribution of materials, equipment or
supplies pursuant to a contract with the City to refuse to employ or to refuse to continue in any
employment any person on account of the race, color or creed of such person.

B. It shall be unlawful for any person or any servant, agent or employee of any
person, described in Paragraph A above, to ask, indicate or transmit, orally or in writing, directly
or indirectly, the race, color, creed or religious affiliation of any person employed or seeking
employment from-such person, firm or corporation. :

C.  Breach of the foregoing provisions shall be deemed a breach of a material
provision of this Agreement.

D. Any person, or the employee, manager or owner of or officer of such firm or
corporation who shall violate any of the provisions of this Section shall, upon conviction thereof,
be punished by a fine of not more than One Hundred Dollars (8100} or by imprisonment for not
more than thirty (30) Days, or both.
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Qection 4.07 Non-Discrimination: E.O. 50 -- Equal Employment Opportunity

A. This Agreement is subject to the requirements of City Executive Order No. 50
(1980) (“E.O. 50”), as revised, and the rules set forth at 66 RCNY § 10-01 et seq. No agreement
will be awarded unless and until these requirements have been complied with in their entirety.
The Contractor agrees that it: :

I. Will not discriminate unlawfuily against any employee or applicant for
employment because of race, creed, color, national origin, sex, age, disability, marital
status, sexual orientation or citizenship status with respect to all employment decisions
including, but not limited to, recruitment, hiting, upgrading, demotion, downgrading,
transfer, training, rates of pay or other forms of compensation, layoff, termination, and all
other terms and conditions of employment;

2. Will not discriminate unlawfully in the selection of subcontractors on the
basis of the owners’, partners’ or shareholders’ race, color, creed, national origin, sex,
age, disability, marital status, sexual orientation, or citizenship status;

3. Will state in all solicitations or advertisements for employees placed by or
on behalf of the Contractor that all qualified applicants will receive consideration for
employment without unlawiful discrimination based on race, color, creed, national origin,
sex, age, disability, marital status, sexual orientation or citizenship status, and that it is an
equal employment opportunity employer;

4, Will send to each labor orgamization or representative of workers with
which it has a collective bargaining agreement or other contract or memorandum of
understanding, written notification of its equal employment oppottunity commitments
under B.O. 50 and the rules and regulations promulgated thereunder;

5. Will furnish before this Agreement is awarded all information and reports
including an Employment Report which are required by E.O. 50, the rules and regulations
promulgated thereunder, and orders of the City Depariment of Small Business Services,
Division of Labor Services (“DLS”); and

6. will permit‘DLS to have access to all relevant books, records, and
accounts for the purposes of investigation to ascertain compliance with such rules,
regulations, and orders.

B. The Contractor understands that in the event of its noncompliance with the
nondiscrimination clauses of this Agreement or with any of such rules, regulations, or orders,
such noncompliance shall constitute a material breach of this Agreement and noncompliance
with E.O. 50 and the rules and regulations promulgated thereunder. After a hearing held
pursuant to the rules of DLS, the Director of DLS may direct the Commissioner to impose any or
all of the following sanctions: '

1. Disapproval of the Contractor; and/ot
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2, Suspension or termination of the Agreement; and/or

3. Declaring the Contractor in default; and/or

4, In lieu of any of the foregoing sanctions, imposition of an employment
program.

C. Failure to comply with E.O. 50 and the rules and regulations promulgated
thereunder in one or more instances may result in the Department declaring the Contractor to be
non-responsible. : '

D. The Contractor agrees to inciude the provisions of the foregoing Paragraphs in
every subcontract or purchase order in excess of One Hundred Thousand Dollars ($100,000) to
which it becomes a party unless exempted by E.O. 50 and the rules and regulations promulgated
thereunder, so that such provisions will be binding upon each subcontractor or vendor. The
Contractor will take such action with respect to any subcontract or purchase order as may be
directed by the Director of DLS as a means of enforeing such provisions including sanctions for
noncompliance. A supplier of unfinished products to the. Contractor needed to produce the item
contracted for shall not be considered a subcontractor or vendor for purposes of this Paragraph.

E. The Confractor further agrees that it will refrain from entering into any
subcontract or modification thereof subject to E.O. 50 and the rules and regulations promulgated
thereunder with a subcontractor who is not in compliance with the requirements of E.Q. 50 and
the rules and regulations promulgated thereunder. A supplier of unfinished products to the
Contractor needed to produce the item contracted for shall not be considered a subcontractor for
purposes of this Paragraph.

F. Nothing contained in this Section shall be construed to bar-any religious or
denominational institution or organization, or any organization operated for' charitable or
educational purposes, that is operated, supervised or controlled by or in connection with a
religious organization, from lawfully limiting employment or lawfully giving preference to
persons of the same religion or denomination or from lawfully making such selection as is
calculated by such organization to promote the religious principles for which it is established or
maintained.

5. RECORDS, AUDITS, REPORTS. AND INVESTIGATIONS

Section 5.01 Books and Records

The Contractor agrees to maintain separate and accurate books, records, documents and
other evidence, and to utilize appropriate accounting procedures and practices, which sufficiently
and properly reflect all direct costs of any nature expended in the performance of this
Agreement.

Section 5.02 Retention of Records
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The Contractor agrees to retain all books, records, and other documents relevant to this
Agreement, including those required pursuant to Section 5.01, for six years after the final
payment or expiration or termination of this Agreement, or for a period otherwise prescribed by
1aw, whichever is later. In addition, if any litigation, claim, or audit concerning this Agreement
has commenced before the expiration of the six-year period, .the records must be retained until
the completion of such Iitigation, claim, or audit. Any books, records and other documents that
are created in an electronic format in the regular course of business may be retained in an
clectronic format. Any books, records, and other documents that are created in the regular
course of business as a paper copy may be retained in an electronic format provided that the
records satisfy the requirements of New Vork Civil Practice Law and Rules (“CPLR”) 4539(b),
including the requirement that the reproduction is created in & manner “which does not permit
additions, deletions, oOr changes without leaving a record of such additions, deletions, or
changes.” Furthermore, the Contractor agrees to waive any objection to the admissibility of any
such books, records or other documents on the grounds that such documents do not satisfy CPLR.
4539(b).

Section 5.03 Inspection

A. At any time during the Agreement or during the record retention period set forth
in section 5.02, the City, including the Department and the Department’s Office of the Inspector
General, as well as City, State and federal auditors and any other persons duly authorized by the
City shall, upon reasonable notice, have full access to and the right to examine and copy all
books, records, and other documents maintained or retained by or on behalf of the Contractor
pursuant to this Article. Notwithstanding any provision herein regarding notice of inspection, all
books, records and other documents of the Contractor kept pursuant to this Agreement shall be
subject to immediate inspection, review, and copying by the Department’s Office of the
Tnspector General and/or the Comptroller without prior wotice and at no additional cost to the
City. The Contractor shall make such books, records and other documents available for
inspection in the City of New York or shall reimburse the City for expenses associated with the
out-of-City inspection. :

B. The Department shall have the right to have representatives of the Department. or,
of the City, State or federal government present to observe the services being performed.

C. The Contractor shall not be entitled to final payment until the Contractor has
complied with any request for inspection or access given under this Section.

Section 5.04 Audit

A. This Agreement and all books, records, documents, and other evidence required to
be maintained or retained pursuant to this Agreement, including all vouchers or invoices
presented for payment and the books, records, and other documents upon which such vouchers or
invoices are based (e.g., reports, cancelled checks, accounts, and all other similar material), are
subject to audit by (i) the City, including the Comptroller, the Department, and the Department’s
Office of the Inspector General, (ii) the State, (iii) the federal government, and (iv) other persons
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duly authorized by the City. Such audits may include examination and review of the source and
application of all funds whether from the City, the State, the federal government, private sources
or otherwise.

B. Audits by the City, including the Comptroller, the Department, and the
Department’s Office of the Inspector General, are performed pursuant to the powers. and.
responsibilities conferred by the Charter and the Admin. Code, as well as al] orders, rules, and
regulations promulgated pursuant to the Charter and Admin. Code.’

C. The Contractor shall submit any and all documentation and justification in
support of expenditures or fees under this Agreement as may be required by the Department and
by the Comptroller in the exercise of his/her powers under Law. .

D. The Contractor shall not be entitled to final payment until the Contractor has
complied with the requirements of this Section. . ‘

Section 5.05 No Removal of Records ffom Premises

Where performance of this Agreement involves use by the Contractor of any City books,
records, documents, or data (in hard copy, or electronic or other format now known or developed
in the future) at City facilities or offices, the Contractor shall not remove any such data (in the
format in which it originally existed, or in any other converted or derived format) from such
facility or office without the prior written approval of the Department’s designated official.
Upon the request by the Department at any time during the Agreement or after the Agreement
has expired or terminated, the Contractor shall return to the Department any City books, records,
documents, or data that has been removed from City premises.

Section 5.06 Electronic Records

As used in this Appendix C, the terms books, records, documents, and other data refer to
electronic versions as well as hard copy versions.

Section 5.07 Investigations Clanse

A. The Contractor agrees to cooperate fully and faithfully with any investigation,
audit or inquiry conducted by a State or City agency or authority that is empowered directly or
by designation to compel the attendance of witnesses and to examine witnesses under oath, or
conducted by the Inspector General of a governmental agency that is a party in interest to the
transaction,. submitted bid, submitted proposal, contract, lease, permit, or license that is the
subject of the investigation, audit or inquiry.

B. 1. If any person who has been advised that his or her statement, and any
information from such statement, will not be used against him or her in any subsequent
criminal proceeding refuses to testify before a grand jury or other governmental agency
or authority empowered directly or by designation to compel the attendance of witnesses
and to examine witnesses under oath concerning the award of or performance under any
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transaction, agreement, lease, permif, contract, OF license entered into with the City, of
State, or any political subdivision o public authority thereof, or the Port Authority of -
New York and New Jersey, or any local development corporation within the City, or any
public benefit corporation organized under the Laws of the State, or3

2. If any person refuses to testify for a reason other than the assertion of his
ot her privilege against self-incrimination in an investigation, audit or inquiry conducted
py a City Of State govemmental agency Of authority empowered directly or by
designation to compel the attendance of witnesses and to take testimony undet oath, orby
the Inspector General of the governmental agency that is a party In interest in, and is
seeking testimony concerning the award of, of performance under, any transaction,
agreement, lease, permit, contract, Of license entered into with the City, the State, or any
potitical subdivision thereof or any local development corporation within the City, them;

C. 1. The Commissioner OF Agency Head whose agency is a party In interest to
the transaction, submitted bid, qubmitted proposal, contract, lease, permit, OF license shall
convene a hearing, upon not 1ess than five (5) Days written notice 10 the parties involved
to determine if any penalties should attach for the failure of a person to testify.

2. If any non- governmental party to the hearing requests an adjournment, the
Commissioner Of Agency Head who convened the hearing may, upoR granting the
adjournment, suspend any contract, lease, permit, OF license pending the final
determination pursuant o Paragraph E below without the City incurring any penalty or
damages for delay or otherwise. '

D. The penalties that may attach after a final determination bY ¢he Commissioner OF

Agency Head may include but shall not exceed:

1. The disqualification for a perjod not 10 exceed five (3) years from the date of -
an adverse determination for any person, OF any entity of which such person was @
member at the time the testimony was sought, from submitting bids for, or transacting
business with, of entering into of obtaining any contract, lease, permit or license with or
from the City; and/or :

2. The cancellation Of termination of any and all such existing City contracts,
leases, permits OF licenses that the refusal to testify concerns and that have not been
assigned as permitted under this Agreement, NOT the proceeds of which pledged, o 21
unaffiliated and unrelated institutional lender for fair value prior 10 the issuance of the
notice scheduling the hearing, without the City “incurring any penalty of damages on
account of such cancellation O termination; monies lawfully due for goods delivered,
work done, réntals, or fees accrued priot 10 the cancellation OF termination shall be paid
by the City-

E. The Commissionér or Agency Head shall consider and address in reaching his or

per determination and in assessing an appropriate penalty the factors i Paragraphs (1) and (2)
below. He or she may also consider, if relevant and appropriate, the criteria established in
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1. The party’s good faith endeavors or lack thereof to Cooperate fully and

faithfully with any governmental Investigation or audit, including but not limited to the

- discipline, discharge, or disassociation of any person failing to testify, the_.pmductim_of

accurate and complete books and records, and the ‘forthcoming testimony of all other
members, agents, assignees or fiduciaries whose testimony is sought, :

2. The relationship of the Person who refused to testify to any entity that is a
party to the hearing, including, byt not limited to, whether the person whose testimony is
sought has an Ownership interest in the entity and/or the degree of authority and
responsibility the person hag within the entity, :

3. The nexus of the testimony sought to the subject entity and it contracts,
leases, permits or licenses with the City.

4. The effect a Penalty may have on ap unaffiliated and unrelated party or
entity that has a significant interest an entity subject to penalties under Paragraph D
above, provided that the party or entity has given actual notice to the Commissioner or

F. Definitions ‘

1. The term “license” or “permit” as used in this Section shall be defined asa
license, permit, franchise, or concession not granted as 5 matter of right,.

2. The term “person” as used in this Section shaj] be .deﬁned as any natural
person doing business alone or associated: with another berson or entity ag g partner,
director, officer, principal or employee,

3. The term “entity” as ysed in this Section shall be defined as any firm,
partnership, corporation, association, or person that receives monies, benefits, licenses,
leases, or permits from or through the City, or otherwise transacts business with the City.

4, The term “member” as used in this Section shal] be defined as any person
associated with another person or entity as g Partner, director, officer, principal, or
employee.
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future employment or other benefits or thing of value, by or on behalf of any employee of the
City or other person of entity for any purpose that may be related to the procurement or obtaining
of this Agreement by the Contractor, of affecting the performance of this Agreement.

Sectibn 5.08 Confidentiality

A.  The Contractor agrees o hold confidential, both during and after the completion
or termination of this Agreement, all of the reports, information, or data, furnished to, or
prepared, assembled or used by, the Contractor under this Agreement. The Contractor agrees
that such reports, information, or data shall not be made available to any person oOr entity without
the prior written approval. of the Department. The Contractor agrees 1o maintain -the
confidentiality of such reports, information, or data by using a reasonable degree of care, and
using at least the same degree of care that the Contractor uses to preserve the confidentiality of
its own confidential information. In the event that the data contains social security numbers or
other Personal Identifying Information, as such term is defined in Paragraph B of this Section,
the Contractor shall utilize best practice methods (e.g., encryption of electronic records) to
protect the confidentiality of such data. The obligation under this Section to hold reports,
information or data confidential shall not apply where the City would be required to disclose
such reports, information or data pursuant to the State Freedom of Information Law (“FOIL™),
provided that the Contractor provides advance notice to the City, in writing or by e-mail, that it
intends to disclose such reports, information or data and the City does not inform the contractor,
in writing or by e-mail, that such reports, information, or data are not subject to disclosure under
FOILL. '

B. The Contractor shall provide notice to the Department within three (3) days of the
discovery by the Contractor of any breach of security, as defined in Admin. Code § 10-501(b), of
any data, encrypted or otherwise, in use by the Contractor that contains social security numbers
or other personal identifying information as defined in Admin. Code § 10-301 (*Personal
Identifying Information”), where such breach of security arises out of the acts or omissions of the
Contractor or its employees, subconiractors, or agents. Upon the discovery of such security
breach, the Contractor shall take reasonable steps to remediate the cause or causes of such
breach, and shall provide notice to the Department of such steps. In the event of such breach of
security, without limiting any other right of the City, the City shall have the right to withhold
further payments under this Agreement for the purpose of set-off in sufficient sums to cover the
costs of notifications and/or other actions mandated by any Law, or administrative or judicial
order, to address the breach, and including any fines or disallowances imposed by the State or
federal government as a result of the disclosure. The City shall also have the right to withhold
furtber payments hereunder for the purpose of set-off in sufficient sums to cover the costs of
credit monitoring services for the victims of such a breach of security by a national credit
reporting agency. and/or any other commercially reasonable preventive measure. The
Department shall provide the Contractor with written notice and an opportunity to comment on
such measures prior to implementation. Alternatively, at the City’s discretion, or if monies
remaining to be earned or paid under this Agreement are insufficient to cover the costs detailed
above, the Contractor shall pay directly for the costs, detailed above, if any. . '
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C. The Contractor shall restrict access to confidential information to persons who
have a legitimate work related purpose to access such information. The Contractor agrees that it
will instruct its officers, employees, and agents to maintain the confidentiality of any and all
information required to be kept confidential by this Agreement.

D. The Contractor, and its officers, employees, and agents shall notify the
Department, at any time either during or after compietion or termination of this Agreement, of
any intended statement to the press or any intended issuing of any material for publication in any
media of communication (print, news, television, radio, Internet, etc.) regarding the services
provided or the data collected pursuant to this Agreement at least twenty-four (24) hours prior to
any statement to the press or at least five (5) business Days prior to the submission of the
material for publication, or such shorter periods as are reasonable under the circumstances. The
Contractor may not issue any statement or submit any material for publication that includes
confidential information as prohibited by this Section 5.08. : : :

E. At the request of the Department, the Contractor shall retum to-the Department
any and all confidential information in the possession of the Contractor or its subcontractors. If
the Contractor or its subcontractors are legally required to retain any confidential information,
the Contractor shall notify the Department in writing and set forth the confidential information -
that it intends to retain and the reasons why it is legally required to retain such information. The
Contractor shall confer with the Department, in good faith, regarding any issues that arise from
the Contractor retaining such confidential information. If the Department does not request such -
information, or the Law does not require otherwise, such information shall be maintained in
accordance with the requirements set forth in Section 5.02.

F. A breach of this Section shall constitute a material breach of this Agreement for
which the Department may terminate this Agreement pursuant to Article 10, The Department
reserves any and all other rights and remedies in the event of unauthorized disclosure.

6. COPYRIGHTS, PATENTS, INVENTIONS. AND AN TITRUST
Section 6.01 Copyrights

A. Any reports, documents, data, photographs, deliverables, and/or other materials
produced pursuant to this Agreement, and any and all drafts and/or other preliminary materials in
any format related to such items produced pursuant to this Agreement, shall upon their creation
become the exclusive property of the City.

B. Any reports, documents, data, photographs, deliverables, and/or other materials -
provided pursuant to this Agreement (“Copyrightable Materials”) shall be considered “work-
made-for-hire” within the meaning and purview of Section 101 of the United States Copyright
Act, 17 U.S.C. § 101, and the City shall be the copyright owner thereof and of all aspects,
elements and components thereof in which copyright protection might exist. To the extent that
the Copyrightable Materials do not qualify as “work-made-for-hire,” the Contractor hereby
irrevocably transfers, assigns and conveys exclusive copyright ownership in and to the
Copyrightable Materials to the City, free and clear of any liens, claims, or other encumbrances.
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The Contractor shall retain no copyright or intellectual property interest in'the Copyrightable
Materials. The Copyrightable Materials shall be used by the Contractor for no purpose other

‘than in the performance of this Agreement without the prior written permission of the City. The

Department may grant the Contractor a license to use the Copyrightable Materials on such terms
as determined by the Department and set forth in the license.

C. The Contractor acknowiédges that the City may, in its sole discretion, register
copyright in the Copyrightable Materials with the United States Copyright Office or any other
government agency authorized to grant copyright registrations. The Contractor shall fully -

cooperate in this effort, and agrees to provide any and all documentation necessary to accomplish
this. :

D. The Contractor represents and warranis that the Copyrightable Materials: (i) are
wholly original material not published elsewhere - (except for material that is in the public
domain); (ii) do not violate any copyright Law; (iii) do not constitute defamation or invasion of
the right of privacy or publicity; and (iv) are not an infringement, of any kind, of the rights of
any third party. To the extent that the Copyrightable Materials incorporate any non-original -
material; the Contractor has obtained all necessary permissions and clearances, in writing, for the
use of such non-original material under this Agreement, copies of which shall be provided to the
City upon execution of this Agreement. e :

E. If the services under this Agreement are supported by a federal grant of funds, the
federal and State government reserves a royalty-free, non-exclusive irrevocable license 1o
reproduce, publish, or otherwise use and to authorize others to use, for federal or State
government purposes, the copyright in any Copyrightable Materials developed under this
Agreement.

F. If the Contractor publishes a work dealing with any aspect of performance under
this Agreement, or with the results of such performance, the City shall have a royalty-free, non-
exclusive irrevocable license to reproduce, publish, or otherwise use such work for City
governmental purposes.

Section 6.02 Patents and Inventions -

The Contractor shall promptly and fully report to the Department any discovery or
invention arising out of or developed in the course of performance of this Agreement. If the
services under this Agreement are supported by 2 federal grant of funds, the Contractor shall
prompily and fully report to the federal government for the federal government to make a
determination as to whether patent protection on such invention shall be sought and how the
rights in the invention or discovery, including rights under any patent issued thereon, shall be
disposed of and administered in order to protect the public interest: :

Section 6.03 Pre-existing Rights

In no case shall Sections 6.01 and 6.02 apply to, or prevent the Contractor from asserting
or protecting its rights in any discovery, invention, report, document, data, photograph,
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deliverable, or other material in connection with or produced pursuant to this Agreement that
existed prior to or was developed or discovered independently from the activities directly related
to this Agreement, : : : g

Section 6.04 Antitrust

The Contractor hereby assigns, sells, and transfers to the City all right, title and interest in
‘and to any claims and causes of action arising under the antitrust laws of the State or of the
United States relating to ‘the particular goods or services procured by the City under this
Agreement.

7. INSURANCE
Section 7.01 Agreement to Insure

The Contractor shall not commence performing services under this Agreement unless and
until all insurance required by this Article is in effect, and shall ensure continuous insurance
coverage in the manner, form, and limits required by this Article throughout the term of the
Agreement. ' ' : :

Section 7.02 Commercial General Liability Insurance

A. The Contractor shall maintain Commercial General Liability Insurance covering
the Contractor as Named Insured and the City as an Additional Insured in the amount of at least
One Million Dollars ($1,000,000) per occurrence. Such insurance shall protect the City and the
Contractor from claims for property damage and/or bodily injury, including death that may arise
from any of the operations under this Agreement. Coverage under this insurance shall be at least
as broad as that provided by the most recently issued Insurance Services Office (*ISO™) Form
CG 0001, and shall be "occurrence” based rather than “claims-made.” :

B. Such Commercial General Liability Insurance shall name the City, together with
- its officials and employees, as an Additional Insured with coverage at least as broad as the most
recently issued ISO Form CG 20 10.

Section 7.03 Professional Liability Insurance

A. At the Department’s direction, if professional services are provided pursuant to
this Agreement, the Contractor shall maintain and submit evidence of Professional Liability
Insurance appropriate to the type(s) of such services to be provided under this Agreement in the
amount of at least One Million Dollars ($1,000,000) per claim. 'The policy or policies shall
include an endorsement to cover the liability assumed by the Contractor under this Agreement
arising out of the negligent performance of professional services or caused by an error, omission
or negligent act of the Contractor or anyone employed by the Contractor.

B. All subcontractors of the Contractor providing professional services under this
Agreement for which Professional Liability Insurance is reasonably commercially available shall
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also maintain such insurance in the amount of at least One Million Dollars ($1,000,000) per
claim, and the Contractor shall provide to the Department, at the time of the request for
subcontractor approval, evidence of such Professional Liability Insurance on forms acceptable to
the Department.

, C. Claims-made policies will be accepted for Professional Liability Insurance. All
such policies shall have an extended reporting period option or automatic coverage of not less
than two (2) years. If available as an option, the Contractor shall purchase extended reporting
period coverage effective on cancellation or termination of such insurance unless a new policy is
secured with a retroactive date, including at least the last policy year.

Section 7.04 Workers’ Compensation, Disability Benefits, and Employer’s Liability
Insurance :

The Coniractor shall maintain, and ensure that each subcontractor maintains, Workers’
Compensation Insurance, Disability Benefits Insurance, and Employer’s Liability Insurance in
accordance with the Laws of the State on behalf of, or with regard to, all employees providing
services under this Agreement. -

Sectjon 7.05 Unemployment Insurance

To the extent required by Law, the Contractor shall provide Unemployment Insurance for
its employees.

Section 7.06 Business Automobile Liability Insurance

A, If vehicles are used in the provision of services under this Agreement, then the
Contractor shall maintain Business Automobile Liability insurance in the amount of at least One
Million Dollars ($1,000,000) each accident combined single limit for liability arising out of
ownership, maintenance or use of any owned, non-owned, or hired vehicles to be used in
connection with this Agreement. Coverage shall be at least as broad as the most recently issued
ISO Form CA0001.

B. If vehicles are used for transporting hazardous materials, the Business
Automobile Liability Insurance shall be endorsed to provide pollution liability broadened
coverage for covered vehicles (endorsement CA 99 48) as well as proof of MCS-90.

Section 7.07 ' General Requirements for Insurance Coverage and Policies

A. All required insurance policies shall be maintained with companies that may
lawfully issue the required policy and have an. A.M. Best rating of at least A- [ “VII” or a

Standard and Poor’s rating of at least A, unless prior written approval is obtained from the City
Law Department.

B. All jnsurance policies shall be primary (and non-contributing) to any insurance or
self-insurance maintained by the City. :
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C. The Centractor shall be solely responsible for the payment of all premiums for all
required insurance policies and all deductibles or self-insured retentions to which -such policies
are subject, whether or not the City is an insured under the policy. ‘

_ D. There shall be no self-insurance program with regard to any insurance required
under this Article unless approved in writing by the Commissioner. Any such self-insurance
program shall provide the City. with all rights that would be provided by traditional insurance
required under this Article, including but not limited to the defense obligations that insurers are
required to undertake in liability policies. :

E. The City’s limits of coverage for all types of insurance required under this Articie
shall be the greater of (i) the minimum limits set forth in this Article or (ii) the limits provided to
the Contractor as Named Insured under all primary, excess, and umbrella policies of that type of
coverage. :

~

Section 7.08 Proof of Insurance

A. For Workers’ Compensation Insurance, Disability Benefits Insurance, and
Employer’s Liability Insurance, the Contractor shall file one of the following within ten (10)
Days of award of this Agreement. ACORD forms are not acceptable proof of workers’
compensation coverage. : o

1. C-105.2 Certificate of Workers’ Compensation Insurance;

2. U-26.3 -- State Insurance Fund Ce&ificate of Workers’ Compensation
Insurance;

3. Request for WC/DB Exemption (Form CE-200);

4. Equivalent or successor forms used by the New York State Workers®
Compensation Board; or S

5. Other proof of insurance in a form acceptable to the City.

B. For each policy required under this Agreement, except for Workers’
Compensation Insurance, Disability Benefits Insurance, Employer’s Liability Insurance, and
Unemployment Insurance, the Contractor shall file a Certificate of Insurance with the
Department within ten (10) Days of award of this Agreement. All Certificates of Insurance shall
be (a) in a form acceptable to the City and certify the issuance and effectiveness of such policies
of insurance, each with the specified minimum limits; and (b) accompanied by the endorsement™
in the Contractor’s general liability policy by which the City has been made an additional
insured pursuant to Section 7.02(B). All Certificate(s) of Insurance shall be accompanied by
either a duly executed “Certification by Broker” in the form attached to this Appendix C or
copies of all policies referenced in the Certificate of Insurance. If complete policies have not yet
been issued, binders are acceptable, until such time as the complete policies have been issued, at
which time such policies shall be submitted.
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C. Certificates of Insurance confirming renewals of insurance shall be submitted to
the Commissioner prior to the expiration date of coverage of policies required under this Article.
Such Certificates of Insurance shall comply with the requirements of Section 7.08 (A) and
Section 7.08(B), as applicable. : :

D. - The Contractor shall provide the City with a copy of any policy required under
this Article upon the demand for such policy by the Commissioner or the New York City Law
Department. : '

E. Acceptance by the Commissioner of a certificate or a policy does not excuse the
Contractor from maintaining policies consistent with all provisions of this Article (and ensuring
that subcontractors maintain such policies) or from any liability arising from its failure to do so.

E. Tn the event the Contractor receives notice, from an insurance company or other
person, that any insurance policy required under this Article shall expire or be cancelled or
terminated for any reason, the Contractor shall immediately forward a copy of such notice to
both the Commissioner, Department of Small Business Services, 110 William Street, 7% Floor,
New York, New York 10038, Att: First Deputy Commissioner and the New York City
Comptroller, Attn: Office of Contract Administration, Municipal Building, One Cenire Street,
Room 1005, New York, New York 10007. :

Section 7.09 Miscellaneous

A. Whenever notice of loss, damage, occurrence, accident, claim or suit is required
under a general liability policy maintained in accordance with this Article, the Contractor shall
provide the insurer with timely notice thereof on behalf of the City. Such notice shall be given
even where the Contractor may not have coverage under such policy (for example, where one of
Contractor’s employees was injured). Such notice shall expressly specify that “this notice is
being given on behalf of the City of New York as Additional Insureéd” and contain the following
information: the number of the insurance policy; the name of the named insured; the date and
location of the damage, occurrence, or accident; the identity of the persons or things injured,

damaged, or lost; and the sitle of the claim. or .suit, if applicable. The Contractor shall -~

simultaneously send a copy of such notice to the City of New York c/o Insurance Claims
Specialist, Affirmative Litigation Division, New York City Law Department, 100 Church Street,
New York, New York 10007. If the Contractor fails to comply with the requirements of this
paragraph, the Contractor shall indemnify the City for all losses, judgments, settlements and
expenses, including reasonable attorneys’ fees, arising from an insurer’s disclaimer of coverage
citing late notice by or on behalf of the City.

B. The Contractor’s failure to maintain any of the insurance required by this Article
shall constitute a material breach of this Agreement. Such breach shall not be waived or
otherwise excused by any action or inaction by the City at any time.

C. Insurance coverage in the minimum amounts required in this Article shall not
relieve the Contractor or its subcontractors of any liability under this Agreement, nor shall it

¥
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preclude the City from exercising any rights or taking such other actions as are available to it
under any other provisions of this Agreement or Law.

D. The Contractor waives all rights against the City, including its officials and
employees for any damages or losses that are covered under any insurance required under this
Article (whether or not such insurance is actually procured or claims are paid thereunder) or any
other insurance applicable to the operations of the Contractor and/or its subcontractors in the
performance of this Agreement.

E. In the event the Contractor requires any subcontractor to procure insurance with
regard to any operations under this Agreement and requires such subcontractor to name the
Contractor as an additional insured under such insurance, the Contractor shall ensure that such
entity also name the City, including its officials and employees, as an additional insured with
coverage at least as broad as the most recently issued ISO form CG 20 26.

8. PROTECTION OF PERSONS AND PROPERTY AND INDEMNIFICATION

Section 8.01 Reasonable Precautions

The Contractor shall take all reasonable precautions to protect all persons and the
property of the City and of others from damage, loss or injury resulting from the Contractor’s
and/or its subcontractors’ operations under this Agreement.

Section 8.02 Protection of City Property

The Contractor assumes the risk of; and shall be responsible for, any loss or damage to
City property, including property and equipment leased by the City, used in the performance of
 this Agreement, where such loss or damage is caused by any tortious act, or failure to comply
with the provisions of this Agreement or of Law by the Contractor, its officers, employees,
agents or subconiractors. . ' :

Section 8.03 Indemnification

!

The Contractor shall defend, indemnify and hold the City, its officers and employees
harmless from any and all claims (even if the allegations of the lawsuit are without merit) or
Jjudgments for damages on account of any injuries or death to any person or damage to any
property and from costs and expenses to which the City, its officers and employees may be
subjected or which it may suffer or incur allegedly arising out of or in connection with any
operations of the Contractor and/or its subcontractors to the extent resulting from any negligent
act of commission or omission, any intentional tortious act, or failure to comply with the
provisions of this Agreement or of the Laws. Insofar as the facts or Law relating to any claim
would preclude the City from being completely indemnified by the Contractor, the City shall be
partially indemmnified by the Contractor to the fullest extent permitted by Law.

Section 8.04 Infringement Indemnification
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The Contractor shall defend, indemnify and hold the City harmless from any and all
claims (even if the allegations of the lawsuit are without merit) or judgments for damages and
from costs and expenses to which the City may be subject to or which it may suffer or incur
allegedly arising out of or 'in connection with any infringement by the Contractor of any
_copyright, trade secrets, trademark or patent rights or any other property or personal right of any
third party by the Contractor and/or its subcontractors in the performance of this Agreement.
The Contractor shall defend, indemnify, and hold the City harmless regardless of whether or not
the alleged infringement arises out of compliance with the Agreement’s scope of services/scope
of work. Insofar as the facts or Law relating to any claim would preclude the City from being

completely indemnified by the Contractor, the City shall be partially indemnified by the-

- Contractor to the fullest extent permitted by Law.
Qection 8.05 Indemnification Obligations Not Limited By Insﬁrance Obligation

The indemnification provisions set forth in this Article shail not be limited inany way by
the Contractor’s obligations to obtain and maintain insurance as provided in this Agreement.

Section 8.06 Actions By or Against Third Parties

A. In the event any claim is made or any action brought in any way relating to
' Agreement, other than an action between the City and the Contractor, the Contractor shall

diligently render to the City without additional compensation all assistance which the City may
reasonably require of the Contractor. ‘ : ‘

B. The Contractor shall report to the Department in writing within five (5) business
Days of the initiation by or against the Contractor of any legal action or proceeding in connection
with or relating to this Agreement. : A

Section 8.07 "Withholding of Payments .

A. In the event that any claim is made or any action is brought against the City for
which the Contractor may be required to indemnify the City pursuant o this Agreement, the City
shall have the right to withhold further payments under this Agreement for the purpose of set-off
in sufficient sums to cover the said claim or action.

B. In the event that any City property is lost or damaged as set forth in Section 8.02,
except for normal wear and tear, the City shall have the right to withhold further payments under
this Agreement for the purpose of set-off in sufficient sums to cover such loss or damage.

C. The City shall not, however, impose a setoff in the event that an insurance
company that provided liability insurance pursuant to Article 7 above has accepted the City's

tender of the claim or action without a reservation of righis.

D. The Department may, at its option, withhold for purposes of set-off any monies
due to the Contractor under this Agreement up to the amount of any disallowances or questioned
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costs resulting from any audits of the Contractor or to the amount of any overpayment to the
Contractor with regard to this Agreement. :

E. The rights and remedies of the City provided for in this Section shall not be
exclusive and are in addition to any other rights and remedies provided by Law or this
Agreement. - :

Section 8.08 No Third Party Rights
The provisions of this Agreement shall not be deemed to create any right of action in
favor of third parties against the Contractor or the City or their respective officers and

employees.

9. CONTRACT CHANGES

Section 9.01 Contract Changes

Changes to this Agreement may be made only as duly authorized by the ACCO or his or
her designee and in accordance with the PPB Rules. Any amendment or change to this
Agreement shall not be valid unless made in writing and signed by authorized representatives of
both parties. . Contractors deviating from the requirements of this Agreement without a duly
approved and executed change order document, or written contract modification or amendment,
do so at their own risk,

Section 9.02 Changes Through Fault of Contractor

In the event that any change is required in the data, documents, deliverables, or other
services to be provided under this Agreement because of negligence or error of the Contractor,
no additional compensation shall be paid to the Contractor for making such change, and the
Contractor is obligated to make such change without additional compensation,

10. TERMINATION, DEFAULT, AND REDUCTIONS IN FUNDING
Section 10.01 Termination by the City Without Cause

A. The City shall have the right to terminate this Agreement, in whole or in part,
without cause, in accordance with the provisions of Section 10.05.

B. If the City terminates this Agreement pursuant to this Section, the following
provisions apply. The City shall not incur or pay any further obligation pursnant to this
Agreement beyond the termination date set by the City pursuant to Section 10.05. The City shall
pay for services provided in accordance with this Agreement prior to the termination date. In
addition, any obligation necessarily incurred by thé Contractor on account of this Agreement
prior to receipt of notice of termination and falling due after the termination date shall be paid by
the City in accordance with the terms of this Agreement. In no event shall such obligation be
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construed as including any lease or other occupancy agreement, oral or written, entered into
between the Contractor and its landlord.

/

Section 10.02 Reductions in Federal, State and/or City Funding

A. This Agreement is funded in whole or in part by funds secured fromr the federal,
State and/or City governments. Should there be a reduction or discontinuance of such funds by
action of the federal, State and/or City governments, the City shall have, in its sole discretion, the
right to terminate this Agreement in whole or in part, or to reduce the funding and/or level of
services of this Agreement caused by such action by the federal, State and/or City governments,
including, in the case of the reduction option, but not limited to, the reduction or elimination of
programs, services or service components; the reduction or elimination of contract-reimbursable
staff or staff-hours, and corresponding reductions in the budget of this Agreement and in the total
amount payable under this Agreement. Any reduction in finds pursuant to this Section shall be
accompanied by an appropriate reduction in the services performed under this Agreement.

B. Tn the case of the reduction option referred to in Paragraph A, above, any such
reduction shall be effective as of the date set forth in a written notice theteof to the Contractor,
which shall be not less than thirty (30) Days from the date of such notice. Prior to sending such
notice of reduction, the Department shall advise the Confractor that such option is being
exercised and afford the Contractor an opportunity to make within seven (7) Days any
suggestion(s) it may have as to which program(s), service(s), service component(s), staff or staff-
hours might be reduced or eliminated, provided, however, that the Department shall not be
bound to utilize any of the Contractor’s suggestions and that the Department shall have sole
discretion as to how to effectuate the reductions.

C. If the City reduces funding pursuant to this Section, the following provisions
apply. The City shall pay for services provided in accordance with this Agreement prior to the
reduction date. In addition, any obligation necessarily incurred by the Contractor on account of
this Agreement prior to receipt of notice of reduction and falling due after the reduction date
- shall be paid by the City in accordance with the terms of this Agreement. In no event shall such
obligation be construed as including any lease or- other occupancy agreement, oral or written,
entered into between the Contractor and its landlord.

D. To the extent that the reduction in public funds is a result of the State determining
that the Contractor may receive medical assistance funds pursuant to title eleven of article five of
the Social Services Law to fund the services contained within the scope of a program under this
Agreement, then the notice and effective date provisions of this section shall not apply, and the
Department may reduce such public funds authorized under this Agreement by informing the
Contractor of the amount of the reduction and revising aftachments to this agreement as
appropriate.

Section 10.03 Contractor Default

A. The City shall have the right to declare the Contractor in default:
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1. Upon a breach by the Contractor of a material term or condition of this
Agreement, including unsatisfactory performance of the services;

2. Upon insolvency or the commencement of any proceeding by or against
the Contractor, either voluntarily or involuntarily, under the Bankruptcy Code or relating

to the insolvency, receivership, liquidation, or composition of the Contractor for the

benefit of creditors;

3. . If the Contractor refuses or fails to proceed with the services under the
Agreement when and as directed by the Commissioner;

4, If the Contractor or any of its officers, directors, partners, five percent
(5%) or greater shareholders, principals, or other employee or person substantially
involved in its activities are indicted or convicted after execution of the Agreement under
any state or federal law of any of the following: '

a. a criminal offense incident to obtaining or attempting to obtain or
performing a public or private contract;

b. fraud, embezzlement, theft, bribery, forgery, falsification, or
destruction of records, or receiving stolen property; ‘

c. a criminal violation of any state or federal antitrust law;
d. violation of the Racketeer Influence and Corrupt Organization Act,

18 U.S.C. § 1961 et seq., or the Mail Fraud Act, 18 U.S.C. § 1341 et seq., for acts
in connection with the submission of bids or proposals for a public or private

contract;

e. conspiracy to commit any act or omission that would constitute
grounds for conviction or liability under any statute described in subparagraph (d)
above; or . : :

f an offense indicating a lack of business integrity that seriously and

directly affects responsibility as a City vendor.

5. If the Contractor or any of its officers, directors, partners, five percent
(5%) or greater shareholders, principals, or other employee or person substantially
involved in its activities are subject to a judgment of civil liability under any state or
federal antitrust law for acts or omissions in connection with the submission of bids or
proposals for a public or private contract; or

6. If the Contractor or any of its officers, directors, partners, five percent
(5%) or greater shareholders, principals, or other employee or person substantially
involved in its activities makes or causes to be made any false, deceptive, or fraudulent
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material statement, or fail to make a required m_aterial statement in any bid, proposal, or
application for City or other government work.

B. The right to declare the Contractor in default shall be exercised by sending the
Contractor a written notice of the conditions of default, signed by the Commissioner, setting
forth the ground or grounds upon which such default is declared (“Notice to Cure”). The
Contractor shall have ten (10) Days from receipt of the Notice to Cure or any longer period that
is set forth in the Notice 10 Cure to cure the default. . The Commissioner may temporarily
suspend services under the Agreement pending the outcome of the default proceedings pursuant
to this Section.

C. If the conditions set forth in the Notice to Cure are not cured within the period set
forth in the Notice to Cure, the Commissioner may declare the Contractor in default pursuant to
this Section. Before the Commissioner may exercise his or her right to declare the Contractor if
default, the Commissioner shall give the Contractor an opportunity to be heard upon not less than
five (5) business days’ notice. The Commissioner may, in his or her discretion, provide for such
opportunity to be in writing or in person. Such opportunity to be heard shall not occur prior to
the end of the cure period but notice of such opportunity to be heard may be given prior to the

end of the cure period and may be given contentporaneously with the Notice to Cure.

D. " After the opportunity 1o be heard, the Commissioner may terminate the
Agreement, in whole or in part, upon finding the Contractor in default pursuant to this Section, in
accordance with the provisions of Section 10.05.

E. The Commissioner, after declaring the Contractor in defanlt, may have the
services under the Agreement completed by such means and in such manner, by contract with or
without public letting, or otherwise, as he or she may deem advisable in accordance with
applicable PPB Rules. After such completion, the Commissioner shall certify the expense
incurred in such completion, which shall include the cost of re-letting. Should the expense of
such completion, as certified by the Commissioner, exceed the total sum which would have been
payable under the Agreement if it had been completed by the Contractor, any excess shall be
promptly paid by the Confractor upon demand by the City. The excess expense of such - '
completion, including any and all related and incidental costs, as SO certified by the
Commissioner, and any liquidated damages assessed against the Contractor, may be charged
against and deducted out of monies earned by the Contractor.

Section 10.04 Force Majeure

A. For purposes of this Agreement, a force majeure event is an act or event beyond
the control and without any fault or negligence of the Contractor (“Force Majeure Event™). Such
events may include, but are not limited to, fire, flood, earthquake, storm Of other natural disaster,
civil commotion, Wwar, terrorism, rtiot, and labor disputes not brought about by any act or
omission of the Contractor.

B. In the event the Contractor cannot corﬁply with the terms of the Agreement
(including any failure by the Contractor 10 make progress in the performance of the services)
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because of a Force Majeure Event, then the Commissioner shall excuse the nonperformance and
may terminate the Agreement, Such a termination shall be deemed to be without cause.

C.  If the City terminates the Agreement pursuant to this Section, the following
provisions apply. The City shall not incur or pay any further obligation pursuant to this
Agreement beyond the termination date, The City shall pay for services provided in accordance

i or to the termination date. Any obligation necessarily incurred by the
Contractor on account of this Agreement prior to receipt of notice of termination and falling due
after the termination date shall be paid by the City in accordance with the terms of this
Agreement. In no event shall such obligation be construed as including any lease or other
Occupancy agreement, oral or written, entered into between the Contractor and its landlord.

Section 10.05 Procedures for Termination

termination without cause, the effective date of the termination shall not be Jess than ten (10)
Days from the date the notice is personally delivered, or fifteen (15) Days from the date the
notice is ejther sent by certified mail, return receipt requested, or sent by fax and deposited in a
post office box regularly maintained by the United States Postal Service in a postage pre-paid

B. Upon termination or expiration of this Agreement, the Contractor shall comply
with the City close-out procedures, including but not limited to:

1. Accounting for and refunding to the Department, within forty-five (45)
Days, any unexpended funds which have been advanced to the Contractor pursuant to this
Agreement;

3. Turning over to the Department or its designees all books, records,
documents and material specifically relating to this Agreement that the Department has
requested be turned over;
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4, Submitting to the Department, within ninety (90) Days, a final statement
and report relating to the Agreement. The report shall be made by a certified public
accountant or a licensed public accountant; and :

5. Providing reasonable assistance to the Department in the transition, if any,
to anew contractot. :

Section 10.06 Miscellaneous Provisions

A. The Commissionet, in addition to any other powers set forth in this Agreement or
by operation of Law, may suspend, in whole. or in part, any part of the services to be provided
under this Agreement whenever in his or her judgment such suspension is required in the best
interest of the City. If the Commissioner suspends this Agreement pursuant to this Section, the
City shall not incur or pay any further obligation pursuant to this Agreement beyond the
suspension date until such suspension is lified. The City shall pay for services provided in
accordance with this Agreement prior to the suspension date. In addition, any obligation
necessarily incurred by the Contractor on account of this Agreement prior to receipt of notice of
suspension and falling due during the suspension period shall be paid by the City in accordance
with the terms of this Agreement.

B. Notwithstanding any other provisions of this Agreement, the Contractor shall not
be relieved of liability to the City for damages sustained by the City by virtue of the Contractor’s
breach of the Agreement, and the City may withhold payments to the Contractor for the purpose
of set-off in the amount of damages due to the City from the Contractor.

C.  The rights and remedies of the City provided in this Article shall not be exclusive
and are in addition to all other rights and remedies provided by Law or under this Agreement.

11. PROMPT PAYMENT AND ELECTRONIC FUNDS TRANSFER :

Section 11.01 Prompt Payment

A. - The prompt payment provisions of PPB Rule § 4-06 are applicable to payments
made under this Agreement. The provisions generally require the payment 10 the Contractor of
interest on payments made after the required payment date, as set forth in the PPB Rules.

B. The Contractor shall submit a proper invoice to receive payment, except where
the Agreement provides that the Contractor will be paid at predetermined intervals without

having to submit an invoice for each scheduled payment.

C. Determination of interest due will be made in accordance with the PPB Rules and
the applicable rate of interest shall be the rate in effect at the time of payment.

Section 11.02 Flectronic Funds Transfer
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A. In accordance with Admin, Code § 6-107.1, the Contractor agrees to accept
payments under this Agreement from the City by electronic funds transfer. An electronic funds
transfer is any transfer of funds, other than a transaction originated by check, draft, or similar
paper instrument, which is initiated through an electronic terminal, telephonic instrument or
computer or magnetic tape so as to order, instruct, or authorize a financial institution to debit or
credit an account. Prior to the first payment made under this Agreement, the Contractor shall
designate one financial institution or other authorized payment agent and shall complete the
“EFT  Vendor Payment Enrollment Form” available from the Agency or at -
http://www.nyc.gov/dof in order to provide the commissioner of the Department of Finance with
information necessary for the Contractor to receive electronic funds transfer payments through
the designated financial institution or authorized payment agent. The crediting of the amount of
a payment to the appropriate account on the books of a fimancial institution or other authorized
payment agent designated by the Contractor shall constitute full satisfaction by the City for the
amount of the payment under this Agreement. The account information supplied by the
Contractor to facilitate the electronic funds transfer shall remain confidential to the fullest extent
provided by Law, - '

B. The Agency Head may waive the application of the requirements of this Section
to payments on contracts entered into pursuant to Charter § 315. In addition, the commissioner
of the Department of Finance and the Comptroller may jointly issue standards pursuant to which
the Agency may waive the requirements of this Section for payments in the following
circumstances: (i) for individuals or classes of individuals for whom compliance imposes a
hardship; (ii) for classifications or types of checks; or (iii) in other circumstances as may be
necessary in the best interest of the City.

C. This ‘Section is apinlicable to contracts valued at Twenty-Five Thousand Dollars
($25,000) and above.

12. CLAIMS
Section 12.01 Choice of Law

This. Agreement shall be deemed to be executed in the City and State of New York,
regardless of the domicile of the Contractor, and shall be governed by and construed in
accordance with the Laws of the State of New York (notwithstanding New York choice of law or
conflict of law principles) and the Laws of the United States, where applicable.

Section 12.02 Jurisdiction and Venue

The parties agree that any and all claims asserted by or against the City arising under or
related to this Agreement shall solely be heard and determined either in the courts of the United
States located in the City or in the courts of the State located in the City and County of New
York. The parties shall consent to the dismissal and/or transfer of any claims asserted in any
other venue or forum to the proper venue or forum. If the Contractor initiates any action in
breach of this Section, the Contractor shall be responsible for and shall promptly reimburse the
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City for any attorneys’ fees incurred by the City in removing the action to a proper court
consistent with this Section. : ' :

Section 12.03 Resolution of Disputes

A. Except as provided in Subparagraphs (A)(1) and (A)2) below, all disputes
between the City and the Contractor that arise under, or by virtue of, this Agreement shall be

finally resolved in accordance with the provisions of this Section and PPB Rule § 4-09. This
procedure shall be the exclusive means of resolving any such disputes.

L This Section shall not apply to disputes concerning matters dealt with in
other sections of the PPB Rules or-to disputes involving patents, copyrights, trademarks,
or trade secrets (as interpreted by the courts of New York State) relating to proprietary
rights in computer software, or to termination other than for cause.

2. For construction and construction-related services this Section shall apply
only to disputes about the scope of work delineated by the Agreement, the interpretation
of Agreement ‘documents, the amount to be paid for exira work or disputed work
performed in connection with the Agreement, the conformity of the Contractor’s work to
the Agreement, and the acceptability and quality of the Contractor’s work; such disputes
arise when the City Engineer, City Resident Engineer, City Engineering Audit Officer, or
other designee of the Agency Head makes a determination with which the Contractor
disagrees. For construction, this Section shall not apply to termination of the Agreement
for cause or other than for cause. ' .

B. All determinations required by this Section shall be clearly stated, with a reasoned
explapation for the determination based on the information and evidence presented to the party
making the determination. Failure to make such determination within the time required by this
Section shall be deemed a non-determination without prejudice that will allow application to the
pext level. :

C. During such time as any dispute - is being presented, heard, and considered

-pursuant to this Section, the Agreement terms shall remain in full force and effect and, unless

otherwise directed by the ACCO or Engineer, the Contractor shall continue to perform work in
accordance with the Agreement and as directed by the ACCO or City Engineer, City Resident
Engineer, City Engineering Audit Officer, or other designee of the Agency Head. Failure of the
Contractor to continue the work as directed shall constitute a waiver by the Contractor of any and
all claims being presented pursuant to this Section and a material breach of contract.

D. Presentation of Dispute to Agency Head.

1. Notice of Dispute and Agency Response. The Contractor shall present its
dispute in writing (“Notice of Dispute”) to the Agency Head within the time specified
herein, or, if no time is specified, within thirty (30) Days of receiving written notice of
the determination or action that is the subject of the dispute. This notice requirement
shall not be read to replace any other notice requirements contained in the Agreement.
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The Notice of Dispute shall include all the facts, evidence, documents, or other basis
upon which the Contractor relies in support of its position, as well as a- detajled
computation demonstrating how any amount of money claimed by the Contractor in the
dispute was arrived at. Within thirty (30) Days after receipt of the complete Notice of
Dispute, the ACCO or, in the case of construction or construction-related services, the
City Engineer, City Resident Engineer, City Engineering Audit Officer; or other designee
of the Agency Head, shall submit to the Agency Head all materials he or she deems
pertinent to the dispute. Following initial submissions to the Agency Head, either party
may demand of the other the production- of any document or other material the
demanding party believes may be relevant to the dispute. The requested party shall
produce all relevant materials that are not otherwise protected by a legal privilege
recognized by the courts of New York State. Any question of relevancy shall be
determined by the Agency Head whose decision shall be final. Willful failure of the
Contractor to produce any requested material whose relevancy the Contractor has not
disputed, or whose relevancy has been affirmatively determined, shall constitute a waiver
by the Contractor ofits claim.

2. Agency Head Inquiry. The Agency Head shall examine the material and
may, in his or her discretion, convene an informal conference with the Contractor and the .
ACCO and, in the case of construction or construction-related services, the City
Engineer, City Resident Engineer, City Engineering Audit Officer, or other designee of
the Agency Head, to resolve the issue by mutual consent prior to reaching a
determination. The Agency Head may seek such technical or other expertise as he or she
shall deem appropriate, including the use of neutral mediators, and require any such
additional material from either or both parties as he or she deems fit. The Agency Head’s
ability to render, and the effect of, a decision hereunder shall not be impaired by any
negotiations in connection with the dispute presented, whether or not the Agency Head
participated therein. The Agency Head may or, at the request of any party to the dispute,
shall compel the participation of any other contractor with a contract related to the work
of this Agreement and that contractor shall be bound by the decision of the Agency Head.
Any contractor thus brought into the dispute resolution proceeding shall have the same
rights and obligations under this Section as the Contractor initiating the dispute.

3. Agency Head Determination. Within thirty (30) Days afier the receipt of
all materials and information, or such longer time as may be agreed to by the parties, the
Agency Head shall make his or her determination and shall deliver or send a copy of such
determination to the Contractor and ACCO and, in the case of construction or
construction-related services, the City Engineer, City Resident Engineer, City
Engineering Audit Officer, or other designee of the Agency Head, together with a
statement concerning how the decision may be appealed. '

4, Finality of Agency Head Decision. The Agency Head’s decision shall be
final and binding on all parties, unless presented to the Contract Dispute Resolution
Board (“CDRB”) pursuant to this Section. The City may not take a petition to the CDRB.
However, should the Contractor take such a petition, the City may seek, and the CDRB

LDCMT-30-746



may render, a determination less favorable to the Contractor and more favorable to the
City than the decision of the Agency Head.

- E. Presentation of Dispute to the Comptroller. Before any dispufe may be brought
by the Contractor to the CDRB, the Contractor must first present its claim to the Comptroller for
his or her review, investigation, and possible adjustment. ' '

1. Time, Form, and Content of Notice. Within thirty (30) Days of receipt of
a decision by the Agency Head, the Contractor shall submit to the Comptroller and to the
Agency Head a Notice of Claim regarding its dispute with the Agency. The Notice of
Claim shall consist of (i) a brief statement of the substance of the dispute, the amount of
money, if any, claimed and the reason(s) the Contractor contends the dispute was
wrongly decided by the Agency Head; (i) a copy of the decision of the Agency Head;
and (iii) a copy of all materials submitted by the Contractor to the Agency, including the
Notice of Dispute. The Contractor may not present to the Comptroller any material not
presented to the Agency Head, except at the request of the Comptroller.

2. Agency Response. Within thirty (30) Days of receipt of the Notice of
Claim, the Agency shall make available to the Comptroller a copy of all material
submitted by the Agency to the Agency Head in connection with the dispute. The
Agency may not present to the Comptroller any material not presented to the Agency
Head, except at the request of the Comptroller. : '

3. Comptroller Investigation. The Comptrolier may investigate the claim in
dispute and, in the course of such investigation, may exercise all powers provided in
Admin. Code §§ 7-201 and 7-203. In addition, the Comptroller may demand of either
party, and such party shall provide, whatever additional material the Comptroller deems
pertinent to the claim, including original business records of the Contractor. Willful
failure of the Contractor to produce within fifteen (15) Days any material requested by
the Comptroller shall constitute a waiver by the Contractor of its claim. The Comptroller
may also schedule an informal conference to be attended by the Contractor, Agency
representatives, and any other perscn}nel desired by the Comptroller.

4. Opportunity of Comptiroller to Compromise or Adjust Claim. The
Comptroller shall have forty-five (45) Days from his or her receipt of all materials
referred to in Paragraph (E)(3) above to investigate the disputed claim. The period for
investigation and compromise may be further extended by agreement between the
Contractor and the Comptroller, to a maximum of ninety (90) Days from the
Comptrolier’s receipt of all the materials. The Contractor may not present its petition to
the CDRB until the period for investigation and compromise delineated in this Paragraph
has expired. In compromising or adjusting any claim hersunder, the Comptroller may not
revise or disregard the terms of the Agreement.

F. Contract Dispute Resolution Board. There shall be a Contract Dispute Resolution
Board composed of:
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1. the chief administrative law judge of the Office of Administrative Trials
and Hearings (“OATH”) or his or her designated OATH administrative law judge, who
shall act as chairperson, and may adopt operational procedures and issue such orders
consistent with this Section as may.be necessary in.the execution of the CDRB’s
functions, including, but not limited to, granting extensions of time to present or respond
to submissions; :

2. the City Chief Procurement Officer (“CCPO”) or his or her designee; any
designee shall have the requisite background to consider and resolve the merits of the
dispute and shall not have participated personally and substantially in the particular
matter that is the subject of the dispute or report to anyone who so participated; and

3. a person ‘with appropriate expertise'who is not an employee of the City.

~This person shall be selected by the presiding administrative law judge from a

prequalified panel of individuals, established, and administered by OATH, with

appropriate background to act as decision-makers in a dispute. Such individuals may not

have a contract or dispute with the City or be an officer or employee of any company or

organization that does, or regularly represent persons, companies, or organizations having
disputes with the City.

G. Petition to CDRB. In the event the claim has not been settled or adjusted by the
Comptroller within the period provided in this Section, the Contractor, within thirty (30) Days
thereafter, may petition the CDRB to review the Agency Head determination.

1. Form and Content of Petition by the Contractor. The Contractor shall
present its dispute to the CDRB in the form of a petition, which shall include (i) a brief
statement of the substance of the dispute, the amount of money, if any, claimed, and the
reason(s) the Contractor contends that the dispute was wrongly decided by the Agency
Head; (ii) a copy of the decision of the Agency Head; (iii) copies of all materials
submitted by the Contractor to the Agency; (iv) a copy of the decision of the Comptroller, -
if any, and (v) copies of all correspondence with, and material submitted by the
Contractor to, the Comptroller’s Office. The Contractor shall concurrently submit four
complete sets of the petition: one to the Corporation Counsel (Attn: Commercial and Real
Estate Litigation Division), and three to the CDRB at OATH’s offices, with proof of
service on the Corporation Counsel. In addition, the Contractor shall submit a copy of the
statement of the substance of the dispute, cited in (i) above, to both the Agency Head and
the Comptroller, :

2. Agency Response. Within thirty (30) Days of receipt of the petition by the
Corporation Counsel, the Agency shall respond to the statement of the Contractor and
make available to the CDRB all material it submitted to the Agency Head and
Comptroller. Three complete copies of the Agency response shall be submitted to the
CDRB at OATH’s offices and one to the Contractor. Extensions of time for submittal of
the Agency response shall be given as necessary upon a showing of good cause or, upon
the consent of the parties, for an initial period of up to thirty (30) Days.

LDCMT-30-745



e

3. Further Proceedings. The CDRB shall permit the Contractor to present its -
case by submission of memoranda, briefs, and oral argument. The CDRB shall also
permit the Agency to present its case in response 10 the Contractor by submission of
memoranda, briefs, and oral argument. If requested by the Corporation Counsel, the
Comptroller shall provide reasonable assistance in the preparation of the Agency’s case.
Neither the Contractor nor the Agency may support its case with any documentation or
other material that was not considered by the Comptroller, unless requested by the
CDRB. The CDRB, in its discretion, may seek such technical or other expert advice as it
shall deem appropriate and may seek, on its own OF upon application of a party, any such
additional material from any party as it deems fit. The CDRB, in its discretion, may
combine more than one dispute between the parties for concurrent resolution.

4. CDRB Determination. Within. forty-five (45) Days of the conclusion of
all submissions and oral arguments, the CDRB shall render a decision resolving the
dispute. In an unusually complex case, the CDRB may render its decision in a longer
period of time, not to exceed ninety (90) Days, and shall so advise the parties at the
commencement of this period. The CDRB’s decision must be consistent with the terms
of this Agreement. Decisions of the CDRB shall only resolve matters before the CDRB
and shall not have precedcritial effect with respect to matters not before the CDRB.

5. Notification of CDRB Decision. The CDRB shall send a copy of its
decision to the Contractor, the ACCO, the Corporation Counsel, the Comptroller, the
CCPO, and, in the case of construction or construction-related services, the City
Engineer, City Resident Engineer, City Engineering Audit Officer, or other designee of
the Agency Head. A decision in favor of the Contractor shall be subject to-the prompt
payment provisions of the PPB Rules. The required payment date shall be thirty (30)
Days after the date the parties ar¢ formally notified of the CDRB’s decision.

' 6. Tinality of CDRB Decision. The CDRB’s decision shall be final and
binding on ail parties. Any party may seek review of the CDRB’s decision solely in the

form of a challenge, filed within four months of the date of the CDRB’s decision,-in a

court of competent jurisdiction of the State of New York, County of New York pursuant

to Article 78 of the Civil Practice Law and Rules. Such review by the court shall be
limited to the question of whether or not the CDRB’s decision was made in violation of
lawful procedure, was affected by an error of Law, or was arbitrary and capricious or an
abuse of discretion. No evidence or information shall be introduced or relied upon in

such proceeding that was not presented to the CDRB in accordance with PPB Rules § 4-

09. '

H. Any termination, cancellation, or alleged preach of the Agreement prior to or
during the pendency of any proceedings pursuant to this Section shall not affect or impair the
ability of the Agency Head or CDRB to make a binding and final decision pursuant to this
Section. : ‘

Section 12.04 Claims and Actions
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A. Any claim against the City or Department based on this Agreement or arising out
of this Agreement that is not subject to dispute resolution under the PPB Rules or this Agreement

shall not be made or asserted in any legal proceeding, unless the Contractor shall have strictly
complied with all requirements relating to the giving of notice and of information with respect to
such claims as provided in this Agreement. : o :

B. No action shall be instituted or maintained op any such claims unless such action
shall be commenced within six (6) months after the date of filing with the Comptroller of the
certificate for the final payment under this Agreement, or within six (6) months of the
termination or expiration of this Agreement, or within six (6) months afier the accrual of the
cause of action, whichever first oceurs, '

Section 12.05 No Claim Against Officers, Agents or Employees

No claim shall be made by the Contractor against any officer, agent, or employee of the
City in their personal capacity for, or on account of, anything done or omitted in connection with
this Agreement. -

Section 12.06 General Release

procedures.

Section 12.07 No Waiver:

13. APPLICABLE I AWS
a1 LILADLN LAWS
Section 13.01 PPB Rules

This Agreement is subject to the PPB Rules. In the event of a conflict between the PPB
Rules and a provision of this Agreement, the PPB Rules shall take precedence,

Section 13.02 Al Legal Provisions Deemed Included

LDCMT-30-746



Each and every provision required by Law to be inserted in this Agreement is hereby'
deemed to be a part of this Agreement, whether actually inserted or not.

Section 13.03 Severability / Unlawful Provisions Deemed Stricken

If this Agresment contains any unlawful provision not an-essential part of the Agreement
and which shall not appear to have been a controlling or material inducement to the making of
this Asreement, the unlawful provision shall be deemed of no effect and shall, upon notice by
either party, be deemed stricken from the Agreement without affecting the binding force of the
remainder. . o o

~

Section 13.04 Compliance With Lavws

The Contractor shall perform all services under this Agreement in accordance with all
applicable Laws as are in effect at the time such services are performed.

Section 13.05 Americans with Disabilities Act (ADA)

A. This Agreement is subject to the provisions of Subtitle A of Title II of the
Americans with Disabilities Act of 1990, 42 US.C. § 12131 et seq. (FPADA”) and regulations
promulgated pursuant thereto, see 28 CFR Part 35. The Contractor shall not discriminate against
an individual with a disability, as defined in the ADA, in providing services, programs, or
activities pursuant to this Agreement. If directed to do so by the Department to ensure the
Contractor’s compliance with the ADA: during the term of this Agreement, the Contractor shall
prepare a plan (“Compliance Plan™) which lists its program site(s) and describes in detail, how it
intends to make the services, programs and activities set forth in the scope of services herein
readily accessible and usable by individuals with disabilities at such site(s). In the event that the
program site is not readily accessible and usable by individuals with disabilities, contractor shall
also include in the Compliance Plan, a description of reasonable alternative means and methods
that result in making the services, programs or activities provided under this Agreement, readily
accessible to and usable by individuals with disabilities, including but not limited to people with
visual, auditory of mobility disabilities. The Contractor shall submit the Compliance Plan to the
ACCO for review within ten (10) Days after being directed to do so and shall abide by the

_Compliance Plan and implement any action detailed in the Compliance Plan to make the
services, programs, or activities accessible and usable by the disabled.

B. The Contractor’s failure to either submit a Compliance Plan as required herein or
implement an approved Compliance Plan may be deemed a material breach of this Agreement
and result in the City terminating this Agreement.

Section 13.06 Voter Registration
A. Participating Agencies. Pursuant to Charter § 1057-a, if this Agreement is with a
participating City agency and the Contractor has regular contact with the public in the daily

administration of its business, the Contractor must comply with the requirements of this Section.
The participating City agencies are: the Administration for Children’s Services; the City Clerk;
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the Civilian Complaint Review Board; the Commission on Human Rights; Community Boards;
the Department of Small Business Services; the Department of Citywide Administrative
Services; the Department of Consumer Affairs; the Department of Correction; the Department of
Environmental Protection; the Department of Finance; the Department of Health and Mental
Health; the Department of Homeless Services; the Department of Housing Preservation and
Development; the Department of Parks and Recreation; the Department of Probation; the Taxi
and Limousine Commission; the Department of Transportation; and the Department of Youth
and Community Development. : '

B. Distribution of Voter Registration Forms. In accordance with Charter § 1057-a,
the Contractor, if it has regular contact with the public in the daily administration of its business
under this Agreement, hereby agrees as follows:

1. The Coniractor shall provide and distribute voter registration forms to all
persons together with written applications for services, renewal, or recertification for
services and change of address relating to such services. Such voter registration forms
shall be provided to the Contractor by the City. The Contractor should be prepared to
provide forms written in Spanish or Chinese, and shall obtain a sufficient supply of such
forms from the City. : : '

2. The Contractor shall also include a voter registration form with any
Contractor communication sent through the United States mail for the purpose of
supplying clients with materials for application, renewal, or recertification for services
and change of address relating to such services. If forms written in Spanish or Chinese
are not provided in such mailing, the Contractor shall provide such forms upon the
Department’s request.

3. The Contractor shall, subject to approval by the Department, incorporate
an opportunity to request a voter registration application into any application for services,
renewal, or recertification for services and change of address relating to such services
provided on computer terminals, the World Wide Web or the Internet. Any person
indicating that they wish to be sent a voter registration form via computer terminals, the
World Wide Web or the Internet shall be sent 'such a form by the Contractor or be
directed, in a manner subject to approval by the Department, to a link on that system
where such a form may be downloaded.

4. The Contractor shall, at the earliest practicable or next regularly scheduled
printing of its own forms, subject to approval by the Department, physically incorporate
the voter registration forms with its own application forms in a manner that permits the
voter registration portion to be detached therefrom. Until such time when the Contractor
amends its form, the Contractor should affix or include a postage-paid City Board of
Elections voter registration form to or with its application, renewal, recertification, and
change of address forms.
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5. The Contractor shall prominently display in its public office, subject to
approval by the Depariment, promotional materials designed and approved by the City or
State Board of Elections. :

6..  For the purposes of Paragraph A of this Section, the word “Contractor”
shall be deemed to include subcontractors having regular contact-with the public in the
daily administration.of their business. - -

7. The provisions of Paragraph A of this Section shall not apply to services
that must be provided to prevent actual or potential danger to life, health, or safety of any
individual or of the public.

C. Assistance in Completing Voter Registraﬁon Forms. In accordance with Charter
§ 1057-a, the Contractor hereby agrees as follows:

I In the event the Department provides assistance in completing distributed
yoter registration forms, the Contractor shall also provide such assistance, in the manner
and to the extent specified by the Department.

2. In the event the Department receives and transmits completed registration
forms from applicants who wish to have the forms transmitted to the City Board of
Elections, the Contractor shall similarly provide such service, in the manner and to the
extent specified by the Department: '

3. If, in connection with the provision of services under this Agreement, the
Contractor intends to provide assistance in completing distributed voter registration forms
or to receive and transmit completed registration forms from applicants who wish to have
the forms transmitted to the City Board of Elections, the Contractor shall do so only by
prior arrangement with the Department. »

4. The provision of Paragraph B services by the Contractor may be subject to
Department protocols, including protocols regarding confidentiality.

D. Required Statements. In accordance with Charter § 1057-a, the Contractor hereby
agrees as follows:

. L The Contractor shall advise all persons seeking voter registration forms
and information, in writing together with other written materials provided by the
Contractor or by appropriate publicity, that the Contractor’s or government services are
not conditioned on being registered to vote.

2. No statement shall be made and no action shall be taken by the Contractor
or an émployee of the Contractor to discourage an applicant from registering to vote or to
encourage or discourage an applicant from enrolling in any particular political party.
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3. The Contractor shall communicate to applicants that the completion of
voter registration forms is voluntary.

4. The Contractor and the Contractot’s employees shall not:

a. seek to influence an-applicant’s political preference or party
designation,;

b. display any political preference or party allegiance;

c. make any statement to an apphcant or take any action the purpose

or effect of which is to discourage the apphcant from registering to vote; or

d. - make any statement to an applicant or take any action the purpose
or effect of which is to lead the applicant to believe that a decision to register or
not to register has any bearing on the availability of services or benefits.

" E. The Contractor, as defined above and in this Agreement, agrees that the covenants
and representations in this Section are material conditions of this Agreement.

F.  The provisions of this Section do not apply where the services under this
Agreement are supported by a federal or State grant of funds and the source of funds prohibits
the use of federal or State funds for the purposes of this Section.

Section 13.07 Participation in an International Boycott

A. The Contractor agrees that neither the Contractor nor any substantially-owned
affiliated company is participating or shall participate in an international boycott in violation of
the provisions of the federal Export Administration Act of 1979, as amended, 50 U.S.C.
Appendix. §§ 2401 et seq., or the regulations of the United States Department of Commerce
promulgated thereunder.

B. Upon the final determination by the Commerce Department or any other agency
of the United States as to, or conviction of, the Contractor or a substantially-owned affiliated
company thereof, of participation in an international boycott in violation of the provisions of the
Export Administration Act of 1979, as amended, or the regulations promulgated thereunder the
Comptroller may, at his or her option, render forfeit and void this Agreement.

C. The Contractor shall comply in all respects, with the previsions of Admin. Code
§ 6-114 and the rules issued by the Comptroller thereunder.

Section 13.08 MacBride Principles

A. In accordance with and to the extent requlred by Admin. Code § 6-115.1, the
Contractor stipulates that the Contractor and any individual or legal entity in which the
Contractor holds a ten percent (10%) or greater ownership interest and any individual or legal
entlty that holds a ten percent (10%) or greater ownership interest in the Contractor either (a)
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have no business operations in Northern Trefand, or (b) shall take lawful steps in good faith to
conduct any business operations they have in Northern Ireland in accordance with the MacBride
Principles, and shall permit independent monitoring of their compliance with such principles.

B. The Contractor agrees that the covenants and representations in Paragraph A
above are material conditions to this Agreement,

C. This Section does not apply if the Contractor is a not-for-profit corporation.
Section 13.09 Access to Public Health Insurance Coverage Information
A. Participating Agencies. Pursuant to Charter § 1069, if this Agreement is with a

participating City agency and the Contractor is one to whom this Section applies as provided in
Paragraph B of this Section, the Contractor hereby agrees to fulfill the obligations in Paragraph C

_ of this Section. The participating City agencies are: the Administration for Children’s Services;

the City Clerk; the Commission on Human Rights; the Department for the Aging; the
Department of Corrections; the Department of Homeless Services; the Department of Housing
Preservation and Development; the Department of Juvenile Justice; the Department of Health -
and Mental Hygiene; the Department of Probation; the Department of Social Services/Human
Resources Administration; the Taxi and Limousine Commission; the Department of Youth and
Community Development; the Office to Combat Domestic Violence; and the Office of
Tmmigrant Affairs. :

B. Applicability to Certain Contractors. This Section shall be applicable to a
Contractor operating pursuant {0 an Agreement which (1) is in excess of $250,000 and (ii}
requires such Contractor to supply individuals with a written application for, or written renewal ~
or recertification of services, or request for change of address form in the daily administration of
its contractual obligation to such participating City agency. «Contractors” to whom this Section
applies shall be deemed to include subcontractors if the subconfract requires the subcontractor 1o
supply individuals with a written application for, or written renewal or recertification of services,
or request for change of address form in the daily administration of the subcontractor’s
contractual obligation. ‘

C. Distribution of Public Health Insurance Pamphlet. In accordance with Charter §
1069, when the participating City agency supplies the Contractor with the public health
insurance program options pamphlet published by the Department of Health and Mental Hygiene
pursuant to Section 17-183 of the Admin. Code (hereinafter “namphlet”), the Coniractor hereby
agrees as follows: '

1. The Contractor will distribute the pamphlet to all persons requesting a

* written application for services, renewal or recertification of services or request for a change of

address relating to the provision of services.

2. The Contractor will include a pamphlet with -any Contractor
communication sent through the United States mail for the purpose of supplying an individual
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with a written application for services, renewal or recertification of services or with a request for
a change of address form relating to the provision of services. : '

3. The Contractor will provide an opportunity for an individual requesting a
written application for services, renewal or recertification for services or change of address form
relating to the provision of services via the Internet to request a pamphlet, and will provide such
pamphlet by United States mail or an Internet address where such pamphlet may be viewed or
downloaded, to any person who indicates via the Internet that they wish to be sent a pamphlet.

4, The Contractor will ensure that its employees do not make any statement
to an applicant for services or client or take any action the purpose or effect of which is to lead
the applicant or client to believe that a decision to request public health insurance or a pamphlet
has any bearing on thelir eligibility to receive or the availability of services or benefits,

5. The Contractor will comply with: (1) any procedures established by the
participating City -agency to implement Charter §1069; (ii) any determination of the
commissioner or head of the participating City agency (which is concurred in by the
commissioner of the Department of Health and Mental Hygiene) to exclude a program, in whole
or in part, from the requirements of Charter § 1069; and (iii) any determination of the
commissioner or head of the participating City agency (which is concurred in by the
commissioner of the Department of Health and Mental Hygiene) as to which Workforce
Investment Act of 1998 offices providing workforce development services shall be required to
fulfill the obligations under Charter § 1069,

D. Non-applicability to Certain Services. The provisions of this Section shall not
apply to services that must be provided to prevent actual or potential danger to the life, health or
safety of any individual or to the public. :

Section 13.10 Distribution of Personal Identification Materials

A. Participating Agencies. Pursuant to City Executive Order No. 150 of 2011 (“E.O.
150”), if this Agreement is with a participating City agency and the Contractor has regular
contact with the public in the daily administration of its business, the Contractor must comply
with the requirements of this Section. The participating City agencies are: Administration for
Children's Services, Department of Consumer Affairs, Department of Correction, Department of
Health and Mental Hygiene, Department of Homeless Services, Department of Housing
Preservation and Development, Fuman Resources Administration, Department of Parks and
Recreation, Department of Probation, and Department of Youth and Community Development.

B. Policy. As expressed in E.O. 150, it is the policy of the City to provide
information to individuals about how they can obtain the various forms of City, State, and
Federal government-issued identification and, where appropriate, to assist them with the process
for applying for such identification.

C. Distribution of Materials. If the Contractor has regular contact with the public in
the daily administration of its business, the Contractor hereby agrees to provide and distribute
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materials and information related to whether and how to obtain various forms of City, State, and
Federal government-issued identification as the Agency directs in accordance with the Agency’s
plans developed pursuant to E.O. 150.

14. MISCELLANEOUS PROVISIONS

Section 14.01 Conditions Precedent

A. This Agreement shall be neither binding nor effective unless and until it is
registered pursuant to Charter § 328. : .

B. The requirements of this Section shall be in addition to, and not in lieu of, any
approval or authorization otherwise required for this Agreement to be effective and for the
expenditure of City funds.

Section 14.02 Merger

This written Agreement contains all the terms and conditions agreed upon by the parties,
and no other agreement, oral or otherwise, regarding the subject matter of this Agreement shall
be deemed to exist or 1o bind either of the parties, or to vary any of the terms contained in this
Agreement, other than a written change, amendment or modification duly executed by both
parties pursuant to Article 9 of this Appendix C. :

Section 14.03 Headings

Headings are inserted only as a matter of convenience and therefore are not a part of and
do not affect the substance of this Agreement.

Section 14.04 Notice

A. The Contractor and the Department hereby designate the business addresses
specified. at- the beginning of this Agreement as-the places where all notices, directions, or
communications from one such party to the other party shall be delivered, or to which they shall
be mailed. Either party may change its notice address at any time by an instrument in writing
executed and acknowledged by the party making such change and delivered to the other party in
the manner as specified below. '

B. Any notice, direction, or communication from either party to the other shall be in
writing and shall be deemed to have been given when (i) delivered personally; (i) sent by
certified mail, return receipt requested; (iif) delivered by overnight or same day courier service in a
properly addressed envelope with confirmation; or (iv) sent by fax or email and, unless receipt of the
fax or e-mail is acknowledged by the recipient by fax or e-mail, deposited in & post office box
regularly maintained by the United States Postal Service in a properly addressed, postage pre-

paid envelope.
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C. Nothing in this Section shall be deemed to serve as a waiver of any requirements
for the service of notice or process in the institution of an action or proceeding as provided by
Law, including the New York Civil Practice Law and Rules.
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AFFIRMATION : ' .

The undersigned proposer -or bidder affirms and declares that said proposer or bidder is not in
arrears to the City of New York upon debt, contract or taxes and is not a defaulter, as surety or
otherwise, upon obligation to the City of New York, and has not been declared not responsible,
or disqualified, by any agency of the City of New York, nor is there any proceeding pending
relating to the responsibility or qualification of the proposer or bidder to receive public contract
except

Full name of Proposer or Bidder [below]

Address
City State Zip Code

CHECK ONE BOX AND INCLUDE APPROPRIATE NUMBER:

0 A - Individual or Sole Proprietorships
SOCIAL SECURITY NUMBER

0 B - Partnership, Joint Venture or other unincorporated organization
EMPLOYER IDENTIFICATION NUMBER

0cC- Cofporation
EMPLOYER IDENTIFICATION NUMBER

By
Signature

Title

If 2 corporation place seal here

Mist be signed by an officer or duly authorized representative.

- Under the Federal Privacy Act, the furnishing of Social Security numbers by bidders or
proposers on City contracts is voluntary. Failure to provide a Social Security number
will not result in a bidder’s/proposer’s disqualification. Social Security numbers will be
used to identify bidders, proposers or vendors to ensure their compliance with laws, to
assist the City in enforcement of laws, as well as to provide the City a means of
identifying businesses seeking City contracts.
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CERTIFICATION BY BROKER

[Pursuant to Article Seven of Appendix C, every Certificate of Insurance must be
accompanied by either the following certification by the broker setting forth the following text
and required information and signatures or complete copies of all policies referenced in the
Certificate of Insurance. In the absence of completed policies, binders are acceptable.]

CERTIFICATION BY BROKER
The undersigned insurance broker represents to the City of New York that the attached

Certificate of Insurance is accurate in all material respects, and that the described insurance is
effective as of the date of this Certification.

[Name of broker (typewritten)]

[Address of broker (typewritten)]

[Signature of authorized officer of broker]

[Name of authorized officer (typewritten)]

[Title of authorized officer (typewritten)]

[Contact Phone Number for Broker (typewritten)]

[Email Address of Broker (typewritten)]

Sworn to before me this

day of 201 _

NOTARY PUBLIC
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AFFIRMATION .

The undersigned proposer or bidder affirms and declares that said proposer or bidder is not in
arrears to the City of New York upon debt, contract or taxes and is not a defaulter, as surety or
otherwise, upon obligation to the City of New York, and has not been declared not responsible,
or disqualified, by any agency of the City of New York, nor is there any proceeding pending
relating to the responsibility or qualification of the proposer Of bidder to receive public contract
except

Full name of Proposcr or Bidder [below] -

Address .
City State Zip Code

CHECK ONE BOX AND INCLUDE APPROPRIATE NUMBER:

0 A- Tndividual or Sole Proprietorsﬁips
SOCIAL SECURITY NUMBER

(1 B- Partnership, Joint Venture or other unincorporated organization
EMPLOYER IDENTIFICATION NUMBER

O C- Corporation
EMPLOYER IDENTIFICATION NUMBER

By
Signature

Title
If a corporation place seal here

Must be signed by an officer or duly authorized representative. _

* Under the Federal Privacy Act, the furnishing of Social Security numbers by bidders or
proposers on City contracts is voluntary. Failure to provide a Social Security - number
will not result in a bidder’ s/proposer’s disqualification. Social Security numbers will be
used to identify bidders, proposers or vendors to ensure their compliance with laws, to
assist the City in enforcement of laws, as well as 10 provide the City a means of
identifying businesses seeking City contracts.

LDCMT-30-746



APPENDIX D
WHISTLEBLOWER PROTECTION EXPANSION ACT RIDER
L. " In accordance with Section 12-113 of the New York City Administrative Code,

(a) Any subcontractor of the Subrecipient under this Agreement whose
subcontract exceeds $100,000 (a “Covered Subcontractor”) shall not take an adverse
personnel action with respect to an officer or employee in retaliation for such officer or
employee making a report of information concerning conduct which such officer or
employee knows or reasonably believes to involve corruption, criminal activity, conflict
of interest, gross mismanagement or abuse of authority by any officer or employee
relating to this Agreement to () the Commissioner of the Department of Investigation,
(ii} a member of the New York City Council, the City’s Public Advocate or the
Comptroller, or (iii) the City Chief Procurement Officer, OMB Chief Contracting Officer
(*OMB ACCO”) or OMB Commissioner. ,

(b) Ifany of a Covered Subcontractor’s officers or employees believes that he or,
she has been the subject of an adverse personnel action in violation of subsection (a)
above, he or she shall be entitled to bring a cause of action against the Covered
Subcontractor to recover all relief necessary to make him or her whole. Such relief may
include but is not limited to: (i) an injunction to restrain continued retaliation, (ii)

- reinstatement to the position such employee would have had but for the retaliation or to
an equivalent position, (iii) reinstatement of full fringe benefits and seniority rights, (iv)
payment of two times back pay, plus interest, and (v) compensation for any special
damages sustained as a result of the retaliation, including litigation costs and reasonable
attorney’s fees. An officer or employee described in this paragraph may bring an action
in any court of competent Jurisdiction for such relief. An officer or employee who brings
a cause of action pursuant to this paragraph shall notify the OMB ACCO or OMB
Commissioner of such action; provided, however, that failure to provide such notice shall
not be a jurisdictional defect, and shall not be a defense to an action brought pursuant to
this paragraph. This paragraph shall not be deemed to create a right of action against the
City, any public agency or other public entity, or the Subrecipient, nor shall any such-
public agency, entity or corporation be made a party to an action brought pursuvant to this
subdivision. : -

(c) Officers and employees of the Subrecipient are subject to and protected by
Section 12-113b.1 and e.1 of the New York City Administrative Code.

2. In accordance with Section 6-132 of the New York City Administrative Code, the
Subrecipient and Covered Subcontractors shall post a notice in the form provided by the Cityina
prominent and accessible place on any site where work by it pursuant to this Agreement or
covered subcontract hereunder, respectively, is performed that contains information about:
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(2) how its employees can report to the New York City Department of
Tnvestigation allegations of fraud, false claims, criminality or corruption arising out of or
in connection with this Agreement or such subcontract; and

(b) the rights and remedies afforded to its employees under New York City
Administrative Code sections 7-805 (the New York City False Claims Act) and 12-113
(thie Whistleblower Protection Expansion Act) for lawful acts taken in connection with
the reporting of allegations of fraud, false claims, criminality or cortuption in connection
with this Agreement or such subcontract.

3. For the purposes of this Section, “adverse personnel action” includes dismissal,
demotion, suspension, disciplinary action, negative performance evaluation, any action resulting
in loss of staff, office space, equipment or other benefit, failure to appoint, failure to promote, or
any transfer or assignment or failure to transfer or assign against the wishes of the affected
officer or employee. ' -

4. The Subrecipient shall include the above applicable provisions in all subcontracts
with a value in excess of $100,000.
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WHISTLEBLOWER PROTECTION NOTICE FORM (ATTACHED)




REPORTING INFORMATION TO THE
NEW YORK CITY DEPARTMENT OF
INVESTIGATION

If you have information of any corrupt or fraudulent activities or unethical conduct relating to a
: New York City funded project or contract, contact:

Dep_artment of Investigation (DOI) Complaint Bureau
| 212-825-5959

or by mail or in person at:
DEPARTMENT OF INVESTIGATION
80 MATDEN LANE, 17th FLOOR
NEW YORK, NEW YORK 10038
Attention: COMPLAINT BUREAU

or file a complaint on-line at:
www.nyc.gov/doi

All communications are confidential.

THE LAW PROTECTS EMPLOYEES OF CITY
CONTRACTORS WHO REPORT CORRUPTION

e Any employee of a contractor or subcontractor that has a contract with the City or a City
contractor of more than $100,000 is protected under the law from retaliation by his or her
employer if the employee reports wrongdoing related to the contract to the DOL

e To be protected by this law, an employee must report information about fraud, false
claims, corruption, criminality, conflict of interest, gross mismanagement, or abuse of
authority relating to a City contract over $100,000 to DOL or to certain other government
officials all of whom must forward the report to DOL
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*  Any employee who has made such a report and who believes he or she has been
dismissed, demoted, suspended, or otherwise_subject to an adverse personnel action
because of that report is entitled to bring a lawsuit against the contractor and recover
damages.

Get the Wmms Out
of the Big Apple.
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APPENDIX E

NOTICE TO BIDDERS

As of March 2013 the City has implemented a new web based subcontractor reporting
system through the City's Payee Information Portal (PIP), available at www.nve.gov/pip. In
order to use the new system, a PIP account will be required. Detailed instructions on creating a
PIP account and using the new system are also available at that site. Additional assistance with
PIP may be received by emailing the Financial Information Services Agency Help Desk at
pip@fisa.nyc.gov.

In order to obtain subcontractor approval under section 3.02 of Appendix C or Article 17
of the Standard Construction Contract and PPB Rule § 4-13 Contractor is required to list the
subcontractor in the system. For each subcontractor listed, Contractor is required to provide the
following information: maximum contract value, description of subcontractor work, start and end
date of the subcontract and identification of the subcontractor’s industry. Thereafter, Coniractor
will be required to report in the system the payments made to each subcontractor within 30 days
of making the payment. If any of the required information changes throughout the term of the
contract, Contractor will be required to revise the information in the system.

Failure of the Contractor to list a subcontractor and/or to report subcontractor payments
in a timely fashion may result in the Agency declaring the Contractor in default of the Contract
and will subject Contractor to liquidated damages in the amount of $100 per day for each day
that the Contractor fails to identify a subcontractor along with the required information about the
subcontractor and/or fails to report payments to a subcontractor, beyond the time frames set forth
herein or in the notice from the City. For construction contracts, the provisions of Article 15 of
the Standard Construction Contract shall govern the issue of liquidated damages.

Contractor hereby agrees to these provisions.
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Execution Version

FIRST AMENDMENT AGREEMENT

This FIRST AMENDMENT AGREEMENT (this “Amendment”) is entered into as of
July 25, 2013 by and between THE CITY OF NEW YORK (the “City”), a municipal corporation
of the State of New York, acting by 4nd through its Office of Management and Budget
(“OMB™); and the NEW YORK CITY ECONOMIC DEVELOPMENT CORPORATION, a
New York not-for-profit corporation (“Subrecipient”, and together with City, the “Parties” and

each individually, a “Party™).
RECITALS

WHEREAS, pursuant to the Robert T. Stafford Disaster Relief and Emergency
Assistance Act of 1974 (42 U.S.C. 5121 et seq.), the City received major disaster declarations as

a result of Hurricane Sandy and other eligible events in calendar years 2011, 2012, and 2013;

WHEREAS, pursuant to the Disaster Relief Appropriations Act, 2013 (Public Law 113-2,
approved January 29, 2013}, as amended ("Act"), Congress appropriated $16,000,000,000 for the

Community Development Block Grant Disaster Recovery (“CDBG-DR”) program;

1

WHEREAS, it is expected that a grant agreement will be entered into between the City

and the U.S. Department of Housing and Urban Development in connection with the .CDBG-DR

program (the “Grant Agreemen Y,

WHEREAS, the City and Subrecipient entered into a Subrecipient Agreement dated as of

June 24, 2013 (the “SRA™);
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WHEREAS, the Parties anticipate that the conditions to the effectiveness of the SRA will
be satisfied following the date hereof, including the execution, delivery and effectiveness of the

Grant Agreement; and

WHEREAS, in connection with the Subrecipient’s further implementation of various
elements of the Scopes of Work (as defined in the SRA) certain revisions and updates to the
SRA are appropriate and accordingly the City and Subrécipient desire for the SRA to be

amended upon becoming effective, as more partiéulérly set forth below.

NOW, THEREFORE, the Parties hereby agree as follows:

1. Definitions and Rules of Interpretation. Except as may otherwise be provided in
this Amendment, capitalized terms used herein have the meanings assigned to them in the SRA

and the rules of interpretation set forth in the SRA shall apply to this Amendment.

2. Effective Date. Following the full execution and delivery of this Amendment,
tﬁié Amendment shall automatically become effective as of the Effective Date of the SRA.
Promptly after the Effet;,tive Date of the SRA, a true, completé and correct copy of this
Amendment, as so executed, shall be attached to the SRA at Schedule VII thereto pursuant to

Section 3(H)(ii) below.
3. Amendments.

(a) Table of Coﬁtents. The table of contents to the SRA is hereby amended

by deleting the phrase “Schedule V  Required Program Records” in ifs entirety and inserting

the following text in replacement thereotf:
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“Schedule V. Scope of Work, Environmental Services
Schedule V-A Budget, Environmental Services

Schedule VI Required Program Records

Schedule VII  Amendments to this Agreement”

(b)  Preamble. The Preamble to the SRA is hereby deleted in its entirety and

replaced with the following:

follows by:
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“This SUBRECIPIENT AGREEMENT, dated as of June 24, 2013 by and
- between the CITY OF NEW YORK, a New York municipal corporation
(the “City™), acting by and through its Office of Management and Budget
(“OMB™); and the NEW YORK CITY ECONOMIC DEVELOPMENT
CORPORATION, a New York not-for-profit corporation (“Subrecipient”,
and together with City, the “Parties” and each individually, a “Party”), as
amended by the First Amendment to Subrecipient Agreement, dated as of
July 25, 2013, a copy of which is attached hereto at Schedule VII (this
“Agreement™).” ‘

(©) Definitions. The definitions set forth in the SRA are hereby amended as

(i deleting the definition of “Agreement” in its entirety and replacing
it with the following:

(113

‘Agreement” means this Subrecipient Agreement including the Schedules
and Appendices attached hereto.” .

(i)  Deleting the definition of “Administrative Services in its entirety
and replacing it with the following:

““Administrative Services” means the administrative services to be provided
by the Subrecipient as described in the Scopes of Work.”

(i)  deleting, from the definition of “Eligible Costs” the term “Scope of
Services” in its entirety and inserting the term “Scopes of Work” in replacement

thereof;



(iv)  deleting the definition of “Client” in its entirety and replacing it
with the following:

«“iClient” means any Person (other than Contractors) that directly or
indirectly receives Program Funds from Subrecipient in connection with
one or more of the Programs.”

(v)  adding the following definition immediately below the definition
of “Grant Agreement™:

“QGrantee” means the City.” .

(vi) deleting the definition of “Scopes of Work” in its entirety and
replacing it with the following:

«goopes of Work” means scopes of work attached hereto as Schedules I
through V, which shall be supplemented from time to time as provided
therein, and shall otherwise be revised by mutual agreement between

OMB and Subrecipient from time to time, as required, to provide
additional details for each phase of implementation of each Program.”

(d)  Section 9. Section 9 of the SRA is hereby amended by deleting the last
sentence from Section 9.3(c) in its entirety and inserting the following in replacement thereof:
“Hach Subcontract shall comply with and include the provisions required to
be included in such Subcontract pursuant to Section 3.02 of Appendix C;
provided, that if any such provisions conflict with any provisions of the
Master Contact, then the provisions of the Master Contract shall take
precedence.”
Q) Section 13. Section 13 of the SRA is hereby amended as follows by:
(i) deleting, from Section 13.5, the text “10.5,” in its entirety; and
(i) adding the following new Section 13.15 immediately below
Section 13.14.
“13.15 Amendments. No provision of this Agreement may be amended,

amended and restated, supplemented or otherwise modified except by
. written instrument signed by the Parties.”

A
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(B Schedules and Appendices. The Schedules and Appendices to the SRA

are hereby amended as follows by:

(i) deleting all of the text in Schedule I through Schedule IV-A that is
below the first heading in each such Schedule in its eﬁtiréty and replacing sﬁch
text with the applicable substitute text included in this Amendment at Exhibit A
(Updated Text to Schedules);

(i)  re-numbering Schedule V to Schedule VI;

(i)  adding, as a new Schedule V and a new Schedule V-A to the SRA,
the schedules attached hereto at Exhibit B (New Schedules V and V-A);

(iv)  adding, as a new Schedule VII to the SRA, the schedule attached
hereto at Exhibit C (New Schedule VII) and attaching thereto a true, complete
and correct copy of this Amendment, as fully executed; and

) inserting the following text immediately above the table of
contents to Appendix C:

“NOTICE
SHOULD ANY PROVISIONS OF THIS APPENDIX C CONFLICT
WITH THE PROVISIONS OF NYCEDC'S MASTER CONTRACT

‘WITH THE CITY, THEN THE PROVISIONS OF NYCEDC'S MASTER
CONTRACT WITH THE CITY SHALL TAKE PRECEDENCE.”

4. Miscellaneous.

(@)  Ratification. Except as otherwise provide herein, all terms and conditions
set forth in the SRA are hereby ratified and reaffirmed in their entirety and shall remain valid and

in full force and effect,
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(b)  Entire Agreement. This Amendment constitutes the entire agreement
between the City and the Subrecipient with respect‘to the matters contemplated herein and
supersedes all prior or contemporaneous communications and proposals, whether electronic,

oral, or written between the City and the Subrecipient regarding such matters.

(c)  Amendments. No pfovision of this Amendment may' be amended,
amended and restated, supplemented or otherwise modified except by a written instrument

signed by both Parties.

(d)  Counterparts. This Amendment may be executed in one or more

counterparts which, when taken together, shall constitute one and the same instrument.

(Remainder of page intentionally left blank.)
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IN WITNESS WHEREGQF, this Amendment has been executed by the duly authorized

Representatives of the Parties as of the date set forth in the preamble above,

Approved as to form:

Acting Corporation Counsel

AUG 15 2013

LDCMT-30-763

The CITY OF NEW YORK, acting through its
Office of Management and Budget

By
Name:
Title:

NEW YORK CITY ECONOMIC
DEVELOPMENT CORPORATION

By:
Name:
Title:

Signature Puge to First Amendment Agreement
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IN WITNESS WHEREOF, this Amendment has been executed by the duly authorized

Representatives of the Parties as of the date set forth'in the preamble above.

Approved as to form: The CITY OF NEW YORK, acting through its
Office of Managemént and Budget

By: By:
Acting Corporation Cotmsel Name:
Title;

NEW YORK CITY ECONOMIC
DEVEL,OPME,NT CORPORATION

Na;ﬁéz TD:,?%\}@E Fhoeo bﬁ

Title: £v@

LBOME-30:763
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EXHIBIT A
To Amendment

UPDATED TEXT FOR SCHEDULES

Updated Text For Schedule I  (Substitute text follows)

“General

The activities under this program will be managed by the Subrecipient, which may in its discretion
procure Contractor(s) if it deems it necessary to implement any aspect of such program activities.
Consistent with the requirements of this Agreement, the Subrecipient shall be reimbursed for any
Eligible Costs incurred in carrying out program activities within eligible budget amounts.

The program activities include providing grants and/or loans to qualified real property owners the
proceeds of which shall be used for physical investments to improve resiliency to severe weather.
To the extent required by CDBG Rules and Requirements of Law, the activities under this program
shall be subject to prior approval by HUD. With respect to each activity, Subrecipient and its
contractor(s) shall implement the activity in accordance with applicable CDBG Rules and
Requirements of Law.

In order to implement the foregoing, Subrecipient will carry out the activities described in the
Action Plan.for Business Resiliency Investment of grants and/or loans to eligible businesses and
shall prepare the following deliverables:

a scope of work with benchmark timelines
policies and procedures for grants and/or loans -
any needed RFPs for Contractor support

a line item budget to support this Scope of Work

Each of the above deliverables shall constitute a supplement to this-Schedule [ upon submission of
each such deliverable by Subrecipient to OMB and OMB’s written approval, which shall not be
withheld based on programmatic preferences. If OMB does not provide its approval, it will work in
good faith with Subrecipient to modify the deliverable, on terms mutually acceptable to
Subrecipient and OMB, in order to implement the Program. To accomplish the work covered by
each such deliverable, and to be in compliance with CDBG Rules, Subrecipient shall prepare and
provide-OMB with line item budgets delineating the costs to carry out each of the four items of
work identified above. Upon approval of each such budget by OMB, the approved budget shall
constitute a supplement to and a part of this Agreement authorizing Subrecipient to incur costs to
carry out the plan and program development.”
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Updated Text For Schedule I-A  (Substitute text follows) .

“ The following represents the maximum allocations related to eligible program and planning and
administration amounts, but no reimbursement shall occur or be authorized until Subrecipient
provides a line item budget fo sufficiently delineate proposed expenditures to be consistent with
HUD regulations 24 CFR 570.503 and HUD requirements for measurable audit standards to assure
eligibility of such expenses approved by OMB.

General

Program : ‘ $90,000,000
Planning and Administration $8,000,000"
Total ' $98.000.,000

To accomplish the Scope of Work described in Schedule I, and to be in compliance with CDBG
Rules, as more fully described in Schedule I Subrecipient shall prepare and provide OMB with
additional line item budgets further delineating the costs to carry out certain elements of such Scope
of Work. Upon written approval of each such line item budget by OMB, it shall constitute a
supplement to and a part of this Agreement authorizing Subrecipient to incur Program costs to carry
out the element of the Scope of Work covered by such line item budget. Notwithstanding the
foregoing, it is acknowledged that (i) pursuant to Section 2.1 of this Agreement, the City authorizes
the Subrecipient to incur costs for activities undertaken in accordance with this Agreement prior to
the Effective Date of this Agreement, including pre-award costs, incurred in compliance with 24
CFR section 570.200(h)(1) and the HUD CDBG-DR Allocation rules published in the Federal
Register on March 5, 2013 and (if) pursuant to Section 5.1(c) of this Agreement Subrecipient shall
be reimbursed for general administrative costs and planning costs incurred in connection with work
performed pursuant to this Agreement. »

! Any unexpended amounts shall be available to be used for Eligible Costs in connection with the Programs.
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Updated Text For Schedule I (Substitute text follows)

“ General

The activities under this program will be managed by the Subrecipient, which may in its discretion
procure Contractor(s) if it deems it necessary to-implement such program activities. Consistent
with the requirements of this Agreement, the Subrecipient shall be reimbursed for any Eligible
Costs incurred in carrying out program activities within eligible budget amounts.

Program activities are focused on jump-starting economic activity in the five key areas -.the East
and South Shores of Staten Island, Southern Manhattan, Southern Brooklyn, the Brooklyn and
Queens East River Waterfront, and South Queens (collectively, the “Impact Areas”) by allocating,
through “Race-to-the-Top”-style competitions, grants to the most innovative and effective
investment ideas for spurring long-term economic growth. Possible ideas could include attraction of
growing companies and/or companies of significant size; attraction of companies that serve the
needs of underserved populations, including those with disabilities; or other transformative
investments in the Impact Areas.

To the extent required by CDBG Rules and Requirements of Law, the activities under this program
described below shall be subject to prior approval by HUD. With respect to each activity,
Subrecipient and its contractor(s) shall implement the activity in accordance with applicable CDBG
Rules and Requirements of Law. Pursuant to 24 CFR 570.503 the following steps shall constitute-
the scope of work ahd measurable budget performance benchmarks for the Activity described.

s Subrecipient shall administer the Neighborhood Game-Changer Investment Competition (the
“Competition”). As a first step in launching the Competition, the Subrecipient shall, in
compliance with HUD requirements, issue a Request for Proposals (the “RFP”) intended to
harmess the best ideas to enhance the vitality, connectivity and economic strength of the
Impact -Areas. The RFP will invite organizations, businesses, and institutions (each a
“Respondent™) to submit proposals (each a “Proposal”) to execute a “game changing”
project and/or program that will catalyze significant long-term economic growth in an
Impact Area. ~

e Proposals will be evaluated based on their ability to generate substantial economic activity in the
Impact Areas, create new jobs, demonstrate significant investment on the part of the respondent,
bring permanent investment to an Impact Area, increase accessibility of the Impact Areas,
leverage CDBG-DR Funds to attract additional public or private investment, and build physical
and/or human capital that will make the Impact Areas more resilient, with a preference for Low-
Moderate Income (“LMI”) areas. Proposals should generate meaningful economic growth both
directly, through new job creation, and indirectly, by anchoring new or existing institutions
and/or industries and catalyzing significant secondary benefits to the local economies.

'
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¢ Each Proposal will be reviewed to determine if it is responsive to the RFP criteria and to
determine if the activities described ini such Proposals are eligible under CDBG Rules.

¢ Subrecipient shall enter into Subcontracts with the award recipients which Subcontracts
shall comply with all applicable CDBG Rules and Requirements of Law.

o Subrecipient shall be responsible for the implementation of the Subcontract provisions
including draw down of funds,

» Subrecipient shall be responsible for all required comphance monitoring steps for the
Subcontracts.

In order to implement the foregoing, Subrecipient will carry out the activities described in the

Action Plan for the Neighborhood Game- Changer Competltlon and in addition to the foregoing

shall prepare the following deliverables:

a scope of work with benchmark timelines
policies and procedures for the competition

any needed RFPs for Contractor support

a line item budget to support this Scope of Work

Each of the above deliverables shall constitute a supplement to this Schedule IT upon submission of
the details of each aspect of such work by Subrecipient to OMB and OMB’s written approval,
which shall not be withheld based on programmatic preferences. -If OMB does not provide its
approval, it will work in good faith with Subrecipient to modify the deliverables, on terms mutually
acceptable to Subrecipient and OMB, in order to implement the Program. To accomplish the work
covered by each such deliverable, and to be in compliance with CDBG Rules, Subrecipient shall
prepare and provide OMB with line item budgets delineating the costs to carry out each of the four
items of work identified above. Upon approval of each such budget by OMB, the approved budget
shall constitute a supplement to and a part of this Agreement authorizing Subrecipient to incur costs
to carry out the plan and program development,

Pre-Approved Work Tasks

Draft and Release of Neighborhood Game-Changer Investment Program RFP; Receipt and
Evaluation of Proposals. ”
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Updated Text For Schedule II-A (Substitute text follows)

“ The following represents the maximum allocations related to eligible program and planning and
administration amounts, but no reimbursement shall occur or be authorized until Subrecipient
provides a line item budget to sufficiently delineate proposed expenditures to be consistent with
HUD regulations 24 CFR 570.503 and HUD requirements for measurable audit standards to assure
eligibility of such expenses approved by OMB.

Program $90,000,000
Planning and Administration ‘ $8,000,000
Total ' : $98.000,000

To accomplish the Scope of Work described in Schedule I, and to be in compliance with CDBG
Rules, as more fully described in Schedule II Subrecipient shail prepare and provide OMB with
additional line item budgets further delineating the costs to carry out certain elements of such Scope
of Work. Upon written approval of each such line item budget by OMB, it shall constitute a -
supplement to and a part of this Agreement authorizing Subrecipient to incur Program costs to carry
out the element of the Scope of Work covered by such line item budget. Notwithstanding the
foregoing, it is acknowledged that (i) pursuant to Qection 2.1 of this Agreement, the City authorizes
the Subrecipient to incur costs for activities undertaken in accordance with this Agreement prior to
the Effective Date of this Agreement, including pre-award costs, incurred in compliance with 24
CFR section 570.200(h){1) and the HUD CDBG-DR Allocation rules published in the Federal
Register on March 5, 2013 and (ii) pursuant to Section 5.1(c) of this Agreement Subrecipient shall
be reimbursed for general administrative costs and planning costs incurred in connection with work
performed pursuant to this Agreement.

Pre-Approved Budget Line Items

1. @ Approved Work Task: Draft and Release of NeighBorhood Game-Changer
Investment Program RFP; Receipt and Bvaluation of Proposals.

% Any unexpended amounts shall be available to be used for Eligible Costs in connection with the Programs.
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(b)

Approved Budget for Work Task:

Estimated Cosis: Neighborhood Game Changer Program REP

Salary Applied
% of Time on Game |No. af to Game
Title Department  |Saiary Changers Hours Stert Month  iEnd Month # Months Monthly Salary |Changers
Executive Vice
President RETS 5 156,500 12% 211.208|  February December 1% 13,050.00] % 17,226.00
Senlor Vice i
President RETS 5 125,000 30% 528.00 Fehruary December 11 s 10.416.67 | § 34,375.00
Assistant General }
Counsel Legal $ 165,600 109 160.00) March Dacember 1§  13,333.33[§  13,332.33
Assistant General
Counsel Legal 5 160,000 10% 160.00 March Dacembear 1008 13,333.33 |8 13,333.33
TOTAL SENIOR
MANAGEMENT: 1059.2¢ $  78,267.67
Vice President Development | % 60,000 109 144,00 April Decambar E 5,000.00 | 3 4,500.00
Vice Presldent RETS S 82,000 509 560.00 June Dacember A3 6,833.33 | % 23,916.67
Assistant Vice RETS s 68,000 209 352,00 February December 115 5,666.67 | & 12,466.67
Project Manager |RETS 5 58,000 40% 540.00 March December 10 $ 4,833.33 | 5 19,333.33
New RETS PM
[starting July 1} |RETS $ 58,000 50% 480.00 July December g5 4,833.33 [ S 14,500.00
Marketing
,000
Manager Marketing $ 53,0 153 168.00
- 5
Specdial Projects $ 65,000
Manager Gov(a June December 18 4,416.67 ) S 4,5637.50
Assistant Vice
President Contracts 5 72,000 10% 234400 Aprii Decembar 7$ 6,000.00 | § 4,200.00
TOTAL OTHER
STAFF: §  83,554.17

Salary Subtotal

§  151,821.83
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Fringa $  48,546.55
2l8230;368.382
No. of Hours
TOTAL SENIOR -

MANAGEMENT: H 78,267.67 1039.280
TOTAL CTHER STAFF: | & 83,554.17 2344.00

TOTAL: 5 161,821.83

Fringe 5 48,556.55
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Undated Text For Schedule ITT (Substitute text follows)

“ General

Program activities consist of “Race-to-the-Top”-style competitions, in compliance with HUD
procurement rules and regulations governing RFPs for competitive selections of Subcontracts, to

allocate grants to the most innovative and cost-effective measures io improve building and -
infrastructure resiliency. The proposed activities must comply with all applicable CDBG Rules and

Requirements of Law, including meeting a National Objective of either serving Low-Moderate
Income Residents or addressing an Urgent Need resulting from a direct’ impact from Hurricane
Sandy. Grants will be allocated pursuant to a two-track program to identify technologies and
measures that improve the resiliency of (1) critical infrastructure networks and (2) building systems
consistent with a National Objective.

In order to implement the foregoing, Subrecipient will carry out the activities described in the
Action Plan for the Infrastructure and Building Resiliency Technologies Competitions and shall
prepare the following deliverables: -

s ascope of work with benchmark timelines

¢ policies and procedures for the competition

o any needed RFPs for Contractor support

« a line item budget to support this Scope of Work

Each of the above deliverables shall constitute a supplement to this Schedule III upon submission of
each such deliverable by Subrecipient to OMB and OMB’s written approval, which shall not be
withheld based on programmatic preferences. If OMB does not provide its approval, it will work in
good faith - with Subreclplent to modify the deliverable , on terms mutually acceptable to
Subrecipient and OMB, in order to implement the Program. To accomplish the work covered by
each such deliverable, and to be in compliance with CDBG Rules, Subrecipient shall prepare and
provide OMB with line item budgets delineating the costs to carry out the four items of work
identified above. Upon approval of each such budget by OMB, the approved budget shall
constitute a supplement to and a part of this Agreement authorizing Subrecipient to incur costs to
carry out the plan and program development. '

To the extent required by CDBG Rules and Requirements of Law, the activities under this program
described below shall be subject to prior approval by HUD. With respect to each activity,
Subrecipient and its contractor(s) shall implement the activity in accordance with applicable CDBG
Rules and Requirements of Law. Pursuant to 24 CFR 570.503 the following steps shall constitute
the scope of work and measurable budget performance benchmarks for the Activity described.

Notwithstanding the above requirements, Subrecipient is authorized to proceed with procurement of
a Contractor consultant consistent with CDBG Rules governing procurement under the following
terms for a specific line item budget in total of $300,000.
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Pre-Approved Work Tasks

1.

Subrecipient shall release an RFP and enter into a Subcontract for consultant support to

Subrecipient for preparing and launching the Activity.

The Subrecipient shall administer The Infrastructure and Building Resiliency Technologies
Competition (the “Competition”). The Subrecipient shall procure a consultant (the
“Consultant™) in accordance with HUD requirements to assist the Subrecipient with the project
design, development framework, project marketing, and competition processmg of the
Competition, as more spec1ﬁcally described herein.

The Consultant will assist the Subrecxplem: to_deyelop the structure, guidelines, terms, and
conditions for the Competition that meei the requirements outlined in the Hurricane Sandy
Allocation. At a minimum, such proposal shall include the Consultant’s approach for assisting
Subrecipient with the following: 1. Competition design; 2. Participation eligibility for
Applicants; 3. Competition awards and appropriate amounts for Project grant funding; 4
Judging process, and 5. Selection criteria and submittals by which submissions will be reviewed
and selected. Each of these components will be approved in writing by Subrecipient before
implementation.

The Consultant shall assist the Subrecipient to promote and market the Competition, including
utilizing their network of contacts, institutions and organizations in order to reach a broad
audience domestically and internationally and garner participation from a diverse range of
entitics. The Consultant will be responsible for designing, developing and hosting a
Competition website that will provide: 1. Guidelines, rules and a timeline for Competition
submissions; 2. A means for Applicants to submit their Application Packages online; 3.
Marketing visibility for the Competition; and 4. Contact information for questions.

Consultant will also be responsible for the following tasks:

Consultant shall develop a list of twenty (20) to thirty (30) candidates to serve on the judging
panels for the Competition. The Subrecipient will compile and approve the final list of judges:

Candidates should possess the expertise in infrastructure and building systems required to
evaluate the wide range of existing and emerging technologies proposed.

The Consultant shall assist Subrecipient in conducting outreach efforts to recruit the panels of
expert judges.

The Consultant shall respond to questions about the Competition via the website, email and
phone.

Vi
The Consultant shall conduct the submission intake process.

The Consultant shall assist Subrecipient to plan and implement awards ceremonies for
presentation of winning submissions.
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o The Consultant shall perform such other tasks with respect to the Competition as required by the
Subrecipient.

The Consultant will work in close collaboration with Subrecipient staff on all aspects of the

Competition, providing general project management support on an as-needed basis, mainly in the areas
outlined in this scope. ”
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Updated Text For Schedule ITI-A  (Substitute text follows)

“ The following represent the maximum allocations related to eligible program and planning and
administration amounts, but no reimbursement shall occur or be authorized until Subrecipient
provides a line item budget to sufficiently delineate proposed expenditures to be consistent with
HUD regulations 24 CFR 570.503 and HUD requirements for measurable audit standards to assure
eligibility of such expenses approved by OMB.

i

General $40,500,000
Planning and Administration C $3,600,000°
Total . $44,100,000

To accomplish the Scope of Work described in Schedule 11, and to be in compliance with CDBG
Rules, as more fully described in Schedule I Subrecipient shall prepare and provide OMB with
additional line item budgets further delineating the costs to carry out certain elements of such Scope
of Work. Upon written approval of each such line item budget by OMB, it shall constitute a
supplement to and a part of this Agreement authorizing Subrecipient to incur Program costs to carry
out the element of the Scope of Work covered by such line item budget. Notwithstanding the
foregoing, it is acknowledged that (i} pursuant to Section 2.1 of this Agreement, the City authorizes
the Subrecipient to incur costs for activities undertaken in accordance with this Agreement prior to
the Effective Date of this Agreement, including pre-award costs incurred in compliance with 24
CFR section 570.200(h)(1) and the HUD CDBG-DR Allocation rules published in the Federal
Register on March 5, 2013 and (ii) pursuant to Section 5.1(c) of this Agreement Subrecipient shall
be reimbursed for general administrative costs and planning costs incurred in connection with work
performed pursuant to this Agreement.

Pre-Approved Budget Line Items:

1. Approved Work Task: RFP and Subcontract for consultant support to Subrecipient for
preparing and launching the Activity.

(a)  Approved Budget for Work Task: $300,000 for this work task is within the Total to
be assigned to cost category by OMB based on eligibility of specific work tasks. The
timeline benchmarks for completion of each work task set forth in the Subcontract with the
consultant will be deemed added to the payment schedule upon execution of the Subcontract
and as such shall become part of this agreement for compliance and performance purposes.
The Specific Work Tasks performed by consultant shall be as follows:

? Any unexpended amounts shall be available fo be used for Eligible Costs in connection with the Programs.
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Consultant’s Work Tasks

Task 1 - Design and Launch the Competition
Task 2 — Perform Competition Marketing and Outreach

Task 3 — Recruit Technical Advisory Panel and Competition
Judges
Task 4 — Manage Entrant Submissions, Questions, Submissions
Screening and Judging
Task 5 — Manage Logistics for Awards Ceremony
Task 6 — Provide Project Management Support, Monitor and
Report on Post-Award Implementation and Evaluate the
Competition’s Impact

Total Amount
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Maximum
Payment

$45,000.00
$100,000.00

$8,500.00
$85,000.00

$33,500.00
$28,000.00

$300,000.00



Updated Text For Schedule IV, (Substitute text follows)

“ Gzeneral

The Subrecipient shall provide support and technical assistance to the City Department of Small
Business Services and OMB, design the loan and grant program to ensure both compliance with
CDBG requirements and usability for small business recipients.

Pre-Approved Work Tasks

To that end, the Subrecipient will help facilitate the work to develop policies and procedures to
govern the administration of the program in areas including but not limited to: recipient eligibility,
underwriting criteria, loan and grant sizing and servicing and conformance with CDBG
requirements including but not limited to: environmental review, historic preservation, public
noticing and communication, and insurance coverage. The Subrecipient shall provide support and
technical assistance to the City’s Department of Small Business Services in establishing
subrecipient agreements with NYBDC Local Development Corporation and with one or more
CDFIs for delivery of the loan and grant program.

Once the loan and grant is fully launched, Subrecipient shall continue to provide planning support
and technical assistance. ”
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Updated Text For Schedule IV-A  (Substitute text follows)

« To accomplish the Scope of Work describe in Schedule IV, and to be in compliance with CDBG
Rules, as more fully described in Schedule IV Subrecipient shall prepare and provide OMB with
additional line item budgets further delineating the costs 1o carry out certain elements of such Scope
of Work. Upon written approval of each such line item budget by OMB, it shall constitute a

~ supplement to and a part of this Agreement authorizing Subrecipient to incur Program costs to carry

out the element of the Scope of Work covered by such line item budget. Notwithstanding the
foregoing, it is acknowledged that (i) pursuant to Section 2.1 of this Agreement, the City authorizes
the Subrecipient to incur costs for activities undertaken in accordance with this Agreement prior to
the Effective Date of this Agreement, including pre-award costs, incurred in compliance with 24
CFR section 570.200(b)(1) and the HUD CDBG-DR Allocation rules published in the Federal
Register on Mareh 5, 2013 and (ii) pursuant-to Qection 5.1(¢) of this Agreement Subrecipient shall

be reimbursed for general administrative costs and planning costs incurred in connection with work
performed pursuant to this Agreement.

Planning, Support and Technical Assistance Services: - $250,000” -~
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EXHIBITB
To Amendment

NEW SCHEDULES V AND V-A

(attached hereto)
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SCHEDULE V
To Subrecipient Agreement

Scope of Work, Environmental Services

General

In connection with undertaking the Scopes of Work described in Schedules I, T 1T and I'V and other
work which may be agreed to by the Parties from time to time, the Subrecipient shall perform
environmental analysis support and technical assistance services (“Environmental Services”) for the
City as Subrecipient to help ensure compliance with CDBG environmental requirements.

Pre-Approved Work Tasks
In performing such Environmental Services, as more fully described below, the Subrecipient shall:

1. Undertake environmental analysis services for the City, including:

a. preparing and releasing a request for proposals “RFP”) to identify one or more
Contractor consultants to perform Environmental Services for the Subrecipient (each, an
“Bnvironmental Consultant”);

evaluating proposals submitted by prospective Environmental Consultants

c. retain one or more Environmental Consultants on a “retainer” or “on call” basisina
manner consistent with Subrecipient’s customary practices and applicable CDBG Rules
governing retainer-type contracts;

d. with the assistance of such Environmental Consultant(s), completing environmental
analysis services in connection with proposed Program projects covered under the
Action Plan to be undertaken by Clients using Program Funds, including physical
investments, capital improvements, and building and infrastructure resiliency
improvements (collectively, “Projects™); and '

e. undertaking other tasks and performing other services in connection with the foregoing
or with other approved programs and/or activities covered under the Action Plan, where
such other approved programs and/or activities are or become a part of services io be
performed by Subrecipient under this Agreement or another subrecipient agreement with
the City.

2. In performing the tasks described in item 1 above, Subrecipient will issue an RFP for one or

more Environmental Consultant(s) to provide comprehensive environmental analysis

 services for Subrecipient and the City in connection with proposed Projects. Subrecipient

will cause the selected Environmental Consultant(s) to determine the level of clearance

required for all Projects and conduct the environmental reviews (including required
publication of notices) and perform associated services, including:

a. coordination with oversight/regulatory agencies,
b. assisting Subrecipient and the City with responding to public comments,
c. coordinating with Subrecipient and the City on disaster recovery activities,
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d. supporting reporting of key Project information by Subrecipient and the City to HUD,
and

e. providing technical assistance, program administration services, and performing any
other job duty that relates to 24 CFR Part 58 HUD environmental review on an as-
needed basis. :

The document(s) and/or reports prepared by the selected Environmental Consultant(s) in
connection with the foregoing environmental - review would be a joint National
Environmental Policy Act (“NEPA™), New York State Environmental Quality Review Act
("SEQRA") and New York City Environmental Quality Review (“CEQR”) document
and/or report. The proposed actions described above are expected to be funded with
CDBG-DR Program Funds and are therefore subject to NEPA, and would require federal
approval from HUD in accordance with 24 CFR Part 58-Environmental Review Procedures
for Entities Assuming HUD Environmental Responsibilitics. The environmental assessment
would also need to satisfy requirements of SEQR (6 NYCRR 617.8) and CEQR (Sections 6-
08 and 6-12 of Executive Order No. 91 of 1977), which requires that state and local
government agencies consider the environmental consequences of projects over which they
have discretionary authority before acting on those projects.
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SCHEDULE V-A
To Subrecipient Agreement

Budget, Environmental Services

The following represents the estimated allocations related to the performance, by Subrecipient

and/or its Contractor(s) of the Environmental Services, but no reimbursement shall occur or be

authorized until Subrecipient provides a line item budget to sufficiently delineate proposed

expenditures to.be consistent with HUD regulations 24 CFR 570.503 and HUD requirements for
measurable audit standards to assure eligibility of such expenses approved by OMB.

Environmental Services for the Scope of Work described in Schedule I~ $3,200,000
Environmental Services for the Scope of Work described in Schedule T~ $3,200,000
Environmental-Services for the Scope of Work described in Schedule IIT  $1,440,000 °
Bnvironmental Services for the Scope of Work described in Schedule IV $7,000

Total: $7.847.000*

To accomplish the Environmental Services described in Schedulg V, and to be in compliance with
CDBG Rules, prior to entering into a contract to retain an Environmental Consultant, Subrecipient
shall prepare and provide OMB with an additional line item budget relating to such contract which
further delineates the costs to carry out certain elements of the Environmental Services to be
performed pursuant to such contract. For the avoidance of doubt, such additional line item budget
will not be required to specifically itemize the costs for each Project and/or each task order issued
by NYCEDC under such contract but will instead outline the anticipated categories of costs that are
expected to become payable to the relevant Environmental Consultant under such contract upon the
full performance by the Environmental Consultant of the applicable services to which such costs
relate. With respect to work performed by an Environmental Consultant that relates to a specific
category of costs, the total payments to such Environmental Consultant for performing such work
shall not exceed the amount specified in the applicable line item budget for the applicable cost
category. ‘

Upon written approval of each such line item budget by OMB, it shall constitute a supplement to
and a part of this Agreement authorizing Subrecipient to incur Program costs to carry out the
element of the Scope of Work covered by such line item budget. Notwithstanding the foregoing, it
is acknowledged that (i) pursuant to Section 2.1 of this Agreement, the City authorizes the
Subrecipient to incur costs for activities undertaken in accordance with this Agreement prior to the
Effective Date of this Agreement, including pre-award costs, incurred in compliance with 24 CFR
section 570.200(h)(1) and the HUD CDBG-DR Allocation rules published in the Federal Register
on March 5, 2013 and (ii) pursuant to Section 5.1(c) of this Agreement Subrecipient shall be
reimbursed for general administrative costs and planning costs incurred in connection with work
performed pursuant to this Agreement.

* Any unexpended amounts shall be available to be used for Eligible Costs in commection with the Programs.
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EXHIBIT C
To Amendment

NEW SCHEDULE VII

(attached hereto)
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1.

SCHEDULE VII
To Subrecipient Agreement

AMENDMENTS TO THIS AGREEMENT

First Amendment to Subrecipient Agreement, dated as of July 25,2013 - fattached
hereto] :
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Exhibit 2
to Appendix M

2013 Programmatic Agreement

(attached hereto)
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PROGRAMMATIC AGREEMENT AMONG
THE FEDERAL EMERGENCY MANAGEMENT AGENCY,

THE NEW YORK STATE HISTORIC PRESERVATION OFFICE,
THE NEW YORK STATE OFFICE OF EMERGENCY MANAGEMENT,
THE DELAWARE NATION,

THE DELAWARE TRIBE OF INDIANS,

| THE SHINNECOCK NATION,
THE STOCKBRIDGE-MUNSEE COMMUNITY BAND OF MOHICANS,
THE NEW YORK CITY LANDMARKS PRESERVATION COMMISSION,
| " AND THE
ADVISORY COUNCIL ON HISTORIC PRESERVATION,
AS A RESULT OF HURRICANE SANDY

WHEREAS, the mission of the Federal Emergency Management Agency (FEMA) of the
Department of Homeland Security is to Support our citizens and first responders to ensure that as
& nation we work together to build, sustain, and improve our capability to prepare for, protect
against, respond to, recover from, and mitigate all hazards; and :

WHEREAS, sas 2 result of Hurricane Sandy (DR-4085-NY) (Disaster Declaration), FEMA
proposes to administer Federal disaster assistance programs set forth in Appendix A (Programs),
pursuant to the Robert T. Stafford Disaster Relief and Emergency Assistance Act, Pub, L. No. 93-
288 (1974) (codified as amended at 42 U.S.C. § 5121 et seq.) (Stafford Act); the National Flood
Insurance Act of 1968, Pub. L. No, 90-448 (1968) (as amended); the Flood Disaster Protection
Act of 1973, Pub. L. No, 93-234 (1973) (as amended); the National Flood Insurance Reform Act
of 1994, Pub. L. No. 103-325 (1954) (as amended); and implementing regulations contained in
Title 44 of the Code of Federal Regulations (CFR).

WHEREAS, FEMA has determined that implementation of its Programs may result in
Undertakings (as defined by 16 U.S.C. § 470w and 36 CFR § 800.16(y)) that may affect
Properties listed in or eligible for listing in the National Register of Historic Places (National
Register) pursuant to 36 CFR Part 60 (historic properties), and FEMA has consulted with the New
York State Historic Preservation Officer (SHPO), the New York State Office of Emergency
Management (OEM), the New York City Landmarks Preservation Commission (LPC), the
Delaware Nation, the Delaware Tribe of Indians, the Shinnecock Nation, the Stockbridge-Munsee

Pub. L. No. 89-665 (1966) (codified as amended at 16 U.S.C. § 4700) and Section 110 of NHPA
(codified as amended at 16 U.S.C. §470h-2), and the Section 106 implementing regulations at 36
CFR Part 800; and

WHEREAS, FEMA, ACHF, and SHPO have determined that FEMA’s Section 106 requirements
can be more. effectively and efficiently implemented and delays to the delivery of FEMA
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assistance minimized if a programmatic approach is used to stipulate roles and responsibilities,
exempt certain Undertakings from Section 106 review, establish protocels for consultation,
facilitate ‘dentification and evalvation of historic properties, and streamline the assessment and
resolution of adverse effects; and

WHEREAS, in order to implement its Programs, FEMA will provide assistance to the State of
New York that imay provide monies and other assistance to eligible subgrantees, and as such, the
New York Office of Emergency Management (OEM) that is typically responsible for
administering funds provided under these Programs, has participated in ‘this consultation, and has
been invited to enter into this Agreement as an invited signatory party; and

WHEREAS, LPC is the agency responsible for identifying and designating New York City's
landmarks and historic districts, regulates changes 10 designated buildings, and by law, issues
permits under the LPC law (Charter of the City of New York §§ 3020 et sed. and the
Administrative Code of the City of New York §§25-301 et seq.) for LPC designated properties in
the City of New York, and therefore any FEMA Undertaking affecting such a property shall
require an LPC permit prior 10 commencement of work or demolitions, LPC has participated in
this consultation and has been invited to enter into this Agreement as concurring party; and

WHEREAS, FEMA has determined that its Programs may result in Undertakings with the
potential to affect historic properties having religious and cultural significance to Indian Tribes,
including sites that may contain human remains and/or associated cultural items; and

WHEREAS, FEMA recognizes that the Participating Tribe(s) may have sites of religious and
cultural significance on Or off Tribal lands, and in meeting its Federal trust responsibility, FEMA
has engaged in government-to- government consultation with the Participating Tribe(s), and
pursuant t0 36 CFR § 800.2 {)(2)()(E) hes invited the Participating Tribe(s) to enter into an
agreement that specifies how FEMA and the Participating Tribe(s) will carry out Section 106
responsibilities, including the confidentiality of information. The agreement may grant the
Participating Tribe(s) additional rights to participate or concur in FEMA decisions in the Section
106 review process beyond the ones outlined in 36 CFR Part 800; and

WHEREAS, notwithstanding the aforementioned invitation to enter into an agreement, FEMA
has jnvited the Participating Tribe(s) to enter into. this Agreement each as an invited signatory
party to fulfill the requirements of Section 106; and

WHEREAS, FEMA may invite additiopal Tribes that may have sites of religious and cultural
significance to enter into the terms of this Agreement; and .

WHEREAS, FEMA may perform direct Undertakings in order to implement its Programs; and
WHEREAS, in anticipation or in the ;mmediate aftermath of the Disaster Declaration, impacted
communities in the State of New York and/or affected Tribe(s) may conduct critical preparedness

and response and recovery activities to safeguard public health and safety and to restore vital
community services and functions, Some of these activities may become Undertakings requiring
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Section 106 review subject to the terms of this Agreement, and FEMA sha] coordinate the

~ appropriate review as warranted; and

NOW, THEREFORE, FEMA, ACHP, SHPO, (as the signatoriesy OEM, Participating Tribe(s)
(invited signatories), and LPC(concurring party) agree that the Programs in the State of New York
shall be administered in accordance with the following Stipulations to satisfy FEMA’s Section
106 responsibilities for all resulting Undertakings and effectively integrate historic preservation
compliance considerations into the delivery of FEMA assistance. "FEMA will not authorize
implementation of an individyal Undertaking until Section 106 review of the project is completed

STIPULATIONS

To the extent of its legal authority, and in coordination with the other signatories, FEMA will
require that the following measures be implemented:

I. GENERAL

A. Applicability

1. This Agreement applies immediately for this Disaster Declaration after execution by
all signatory parties and wil] remain in effect for the duration of the period that the
Disaster Declaration remains open for FEMA funding,

2. For FEMA undertakings that also are within the jurisdiction of the Federal
Communications Commission’s (FCC) and within the scope of its Section 106
Programmatic Agreements for communication facilities, FEMA defers Section 106
review in accordance with the ACHP Program Comment of October 23, 2009. The
approval of funding for the FEMA Undertaking will be conditioned on the cotnpliance
of the subgrantee with FCC’s applicable Section 106 review, including any required
consultation with affected Tribe(s). FEMA will notify the SHPO when it applies the
ACHP Program Comment to an Undertaking,

3. Other Federal agencies providing financial assistance for the type of Program activities
covered under the terms of this Agreement may, with the concurrence of ACHP,
FEMA, SHPO satisfy their Section 106 responsibilities by accepting and complying
with the terms of this Agreement, “Other Federal Agencies” may include
municipalities providing funds and acting as the Responsible Entity pursuant to 24
CFR Part 58. In such situations, the Federal Agency shall notify FEMA, SHPO and
ACHP and other consulting parties to the PA, including participating tribes in writing
of their intent to use this Agreement to achieve compliance with Section 106

requirements, and consult with those agencies regarding its section 106 compliance.

3
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56

Addendum included in Appendix D. The Agreement will be effective for the Federal
agency on the date the Addendum is executed by SHPO, FEMA and ACHP.

This Agreement may apply to Undertakings involving multiple Federal agetcies and
where some or all of the Federal agencies involved in the Undertaking may designate
FEMA as the lead Federal agency pursuant to 36 CFR § 800.2(2)(2) with appropriate
notification to the ACHP. FEMA will act on the collective behalf of the agencies to
fulfill all Section 106 responsibilities. Federal agencies that do not designate FEMA
as the lead Federal agency will be responsible for doing a separate consuitation
pursuant to Section 106 and 36 CFR Part 800.

As a result of the Disaster Declaration, State, Tribal and local governments may lack
the capability to perform or to contract for emergency work, and instead request that

. the work be accomplished by 2 Federal agency. Through a mission assignment (MA),

FEMA. may direct appropriate Federal agencies to perform the work. This Agreement
will apply to such Federal assistance undertaken by or funded by FEMA pursuant to
Titles IV and V of the Stafford Act and 44 CFR Part 206,

If SHPO has reviswed and approved an Undertaking submitted by a subgranice that
was the result of damage from Hurricane Sandy before FEMA has established an
Undertaking for that same project, and FEMA. confirms that the scope and effect {as
defined by 36 CFR § 800.16(1)] of the Undertaking as reviewed by the SHPO has not
changed, and SHPO/T: ribal concurrence is documented, FEMA shall document these
findings to the project files in order to confirm that the requirements of Section 106
have been satisfied.

If another Federal program OrF Federal agency has reviewed and approved an
Undertaking under Section 106 of the NHPA within the past five years, FEMA has no
further requirement for Section 106 review provided that it confirms that the scope and
effect [as defined by 36 CFR § 800.16()] of the Undertaking as reviewed by the
previous - agency has not changed, and SHPO/T ribal concurrence is documented.
FEMA shalt document these findings to the project files in order to confirm that the
requirements of Section 106 have been satisfied. B

Should FEMA, in consultation with SHPO and Participating Tribe(s), determine that
the previous Section 106 review was insufficient or involved interagency
disagreements on eligibility, effect, or mitigation, FEMA shall conduct additional
Section 106 review in accordance with the terms of this Agreement.

Pursuant to 44 CFR: § 206.110{m), assistance 0 individuals and households provided
under 44 CFR Part 206, Subpart D and Section 408 of the Stafford Act, including
funding for owner occupied ‘home repair and replacement, content replacement,
personal property, transportation and healthcare expenses, is exempt from the
provisions of Secticn 106, For ground disturbing activities, and construction related to
44 CFR §§ 206.117(b)(1)(H) (temporary housing), 206.117(b)(3) (replacement

4
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hoz'xsing), 206.117(b)(4) (permaﬁent housing construction), and 206.117(c)(1)(vi)
(privately owned access routes), FEMA will conduct Section 106 review.

10, FEM has determined that the following types of activities have limited or no
potential to affect histaric properties and FEMA has no further Section 106
responsibilities, pursuant to 36 CFR § 800.3(a)(1):

b,

Administrative actions such as personnel actions, travel, procurement of services,
supplies (including vehicles and equipment) for the suppott of day-to-day and
cmergency operational activities, and the temporary storage of goods provided
storage occurs within existing facilities or on previously disturbed soils,

Preparation, revision, and adoption of regulations, directives, manuals, and other
guidance documents,

Granting of variances, and actions to enforce Federal, State, or local codes,
standards or regulations,

Monitoring, data gathering, and reporting in support of emergency and disaster
planning, response and recovery, and hazard activities,

Research and development of hazard warnhing systems, hazard mitigation plans,
codes and standards, and education/public awareness programs.

Assistance provided for planning, studies, design and engineering costs that
involve no commitment of resources other than staffing and associated funding.

Assistance provided for training, management and administration, exercises, and
mobile/portable equipment purchases; with the exception of potential ground-
disturbing activities and modification of existing structures.

Community Disaster Loans for funding to perform governmental functions for any
eligible jurisdiction in a designated disaster area that has suffered a substantial loss
of tax and other revenue,

Acquisition or lease of existing facilities where planned uses conform to past use
or local land use requirements, ,

.- Funding the administrative action of acquiring properties in buyout projects e.g.,

surveys, legal fees, non-destructive abatement activities), excluding the real estate
transaction and demolition. Per Item IILD, OEM shall advise its subgrantees that
they may jeopardize Federal funding if work is performed without all required
local, State and Federal licenses, permits or approvals, including the completion of
the Section 106 process.
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k. Reimbursement of subgrantee’s insurance deductible, when the deductible is the

total FEMA eligible cost for the project.

1. Labor, equipment and materials used to provide security in the Disaster
Declaration area, including lease, rental, purchase of repair of equipment Of

vehicles and payment for staff and contract labor.

m. Application of pesticides 1o reduce adverse public health effects, including aerial

and truck-mounted spraying.
n. Unemployment assistance.
o. Distribution cﬂ' food coupons.
p. Legal services.

g. Crisis counseling.

11. The terms of this Agfeement will not apply to Undertakings on Tribal (reservation)

lands) uniess the affected Tribe(s) have concurred in writing.

12. Any FEMA Programs authorized by the United States Congress in the future may be '
dments. Any

change in the FEMA name, Programs, or organizational structure will not affect this

included in this Agreement in accordance with Stipulation IV.A, Amen

Agreement. _
B. Roles and Responsibilities of FEMA, SHPO, OEM, and LPC

1. FEMA:

a. FEMA will use Federal, Tribal, State, subgrantee, OF contractor staff whose
qualifications meet the Secretary of the Interior’s (Secretary’s} Professional
Qualifications Standards (Professional Qualifications) set forth in the Federal
Register at 48 Fed. Reg. 44716-01 {September 29, 1983), as amended (Qualified),
in completing identification and evaluation of historic properties and in making
determinations of effects. FEMA will review any National Register eligibility
determination and make its own findings of effect resulting from the petformance
of these activities prior 10 submitting such determinations to the SHPO and

Participating Tribe(s).

1. FEMA acknowledges that Tribe(s) possess special expertise in assessing the
National Register eligibility of properties with religious and/or cultural
significance t0 them. Tribal leaders and, as appropriate, their representatives

shall decide who meets qualiﬁcationsfstandards as defined by their Tribe(s) for
review of undertakings affecting properties with religious and/or cultural

significance to Tribe(s).
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b. FEM:A will coordinate with the LPC to help LPC ensure that subgrantees apply for
permts,

i Ifan Undertaking as defined by 36 CFR § 800.5 has the potenitial to adversely
affect an LPC designated property or one calendared for designation, then
FEMA will provide LPC with the same documentation that is provided to

ii. Wh_en LPC notifies FEMA that ant Undertaking is subject to further LPC
Teview and permitting, FEMA EHP may approve the project and wil} notify the
Grantee that the subgrantee is responsible for obtaining a permit from LPC,

jii.

¢. FEMA alone shall conduet all project consultation with participating Tribes. In
accordance with 36 CFR § 800.2(c)(4), FEMA may authorize the Grantee, or a
subgrantee through the Grantee, to initiate the Section 106 process with the SHPO
and other consulting parties, assist in identifying other consulting parties with g
demonstrated interest in the Undertaking, and prepare any necessary analyses and
documentation, but FEMA, wil| remain legally responsible for determinations of
National Register eligibility and findings of effect recommended by the authorized
party. FEMA shall follow the process set forth in Stipulation I.B.1.a, FEMA Roles
and Responsibilities, above and notify the SHPO in writing when a Grantee or
subgrantee has been authorized to initiate consultation on FEMA’s behalf.

d. Priorto authorizing the release of funds for individual undertakings requiring grant
conditions pursuant to this Agreement, FEMA will inform OEM of all stipulations
and conditions and ensure that they are understood so they can be adequately

subgrantees with guidance on in-kind repair pursuant to The Secretary of the
Interior’s Standards for the Treatment of Historic Properties 1995 (Standards), 36
CFR Part 68, or the most updated version, and techniques to avoid or minimize
adverse effects to historic properties,

f. FEMA will confer bi-annually and as necessary with signatories and invited
signatories to this Agreement within 30 days after issuance of the annual report, to
review the report and/or discuss issues and corncerns in greater detail,

7
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g.

FEMA shall convene the an initial scoping meeting with the signatories and
invited signatories as soon as practicable following the Disaster Declaration and
provide specific points of contact and other pertinent information about the
Disaster Declaration.

FEMA shall ensure that ail documentation resulting from Undertakings reviewed
pursuant to this Agreement shall be consistent with applicable SHPO and Tribal
guidetines and the confidentiality provisions of 36 CFR § 800.11{c).

2. SHPO:

a.

SHPO shall review FEMA’s determination of the Areas of Potential Effect (APE),
National Register eligibility Jeterminations, and FEMA’s effect findings and
provide comments within timeframes required by this Agreement.

Upon request, the SHPO will provide FEMA/and or its designee(s) with available
information about historic properties (such as access to online systerns or site files,
GIS data, survey information, geographic areas of concern). Such data sharing
may be memorialized in an agreement. Only Qualified FEMA staff and/or its
designee(s) shall be afforded access to protected cultural resources information.

The SHPO will identify staff or consultants to assist FEMA staff with its Section
106 responsibilities, and identify, in coordination with FEMA, specific activities
that SHPO may perform for specific undertakings as agreed in writing with
FEMA.

As requested, SHPO staff will be available as a resource and for consultation
through site visits, written requests, telephone conversations or electronic media.
In those instances where consultation with SHPO has occurred, 8 written notice
(via e-mail or regular mail) will be sent to SHPO to confirm any decisions that
were reached.

FEMA and the SHPO may agree to delegate some oOr all of the SHPO’s

responsibilities under this Agreement to supplementary SHPO staff assigned to

FEMA-DR-4085-NY that are physically located in FEMA’s Joint Field Office or
SHPO offices in order to help expedite project review ot other responsibilities
under this Agreement. FEMA, SHPO and OEM will consult about the selection of
the supplementary SHPO staff, the scope of responsibilities delegated, and the
implementing procedures related to the actions and decisions delegated. FEMA
and SHPO shall formaily document their agreement regarding the supplementary
SHPO staff.

The SHPO shall participate in an initial scoping meeting for the Disaster
Declaration. ‘
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g The .SHPO_may. assist local jurisdictions or OEM with advance planning efforts to
consider historic properties related to their preparedness, homeland security,
response, recovery, and mitigation programs, for which FEMA funding may be
requested, ‘

h. The SHPO will coordinate with FEMA, to identify consulting parties, including
any communities, organizations, or individuals that may have an interest in a
specific Undertaking and jts effectson historic properties, '

3. LPC

LPC will review FEMA Undertakings that have the potential to adversely affect an
LPC designated property or one calendared for designation using FEMA consultation
documents that are provided to SHPQ and Participating Tribe(s) so that LPC may
- notify FEMA whether Or not an LPC property may be affected by the Undertaking and
- will require a LPC permit.

b. LPC understands that if jt does not respond to FEMA’s submittal of Undertakings to
them .within the timeframes outlined in Stipulation LE, j.e. within 4 days under
emergency conditions, 15 days for 1A and PA Undertakings and 30 days for HMGP
Undertakings, FEMA will assume that none of the Undertakings are subject to LPC
review and permitting and will proceed with the Undertaking.

4. OEM:

a. OEM shall ensure that its subgrantees understand and acknowledge conditions and
potential requirements that may be placed upon Undertakings as a result of Section
106 consultation and the provisions of this Apreement.

b. Subgrantee government and private non-profit agencies are advised in OEM
applicant briefings and program materials that FEMA funding may be jeopardized
unless all local, State and Federal permits, licenses and approvals are
received. NYC LPC reviews and permits were discussed: in briefings held for
NYC agencies and private non-profits. The official notice to a subgrantee that an
Undertaking is subject to further LPC review will be the project approval
document specifying the project scope and limits, and containing alt conditions
and caveats, including an approved Project Worksheet (PW) for a Public
Assistance project, and an approved Application for an HMGP project.

¢. OEM will participate in an initial scoping meeting for the Disaster Declaration.
d. OEM shall ensure that subgrantees understand that failure to comply with the

terms of this Agreement and any project-specific conditions could Jeopardize
FEMA funding,
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e. OEM will notify FEMA as soon as possible of any proposed change to the
approved scope of work and direct the subgrantee not to implement the changes to
the proposed scope of work until any additional review required by this Agreement
is complete.

f OEM shall ensure that its subgrantees are made aware that in the event of an
unexpected discovery involving an Undertaking that has affected a previously
unidentified historic property, human remains, OfF affected a known _historic

property in an unanticipated manner, the subgrantee will comply with Stipulation
11L.B, Unexpected Discoveries.

g. When issued as a FEMA condition, OEM shall ensure that in its subgrant
agreements, apy SCOpe of work involving ground disturbance, and resultant
coniracts to execuie said work, provide for the protection of and notification

protocols for unexpected discoveries of cultural material and human remains.

h. If the Tribe assumes the role of Grantee for projects on Tribel lands, it will assume
~ the same responsibilities as outlined in Stipulation LB.3 of this Agresment, Roles

and Responsibilities of the Signatories.
C. Tribal Consultation

1. For Tribes that have assumed the responsibilities of the SHPO through appointment of
4 Tribal Historic Preservation Officer (THPO) per Section 101 of the NHPA, FEMA
shall consult with the THPO in lieu of the SHPO for undertakings occurring on of

affecting tribal lands.

2. Where no Tribal-specific consultation agreements of protocols are in place, FEMA

shall consult with affected Tribe(s) in accordance with 36 CFR Part 800. In

determining who the affected Tribe(s) may be, FEMA will first establish that an
Undertaking has the potential to affect historic properties with religious or cultural
importance. FEMA may consult with the SHPO, affected Tribe(s), 2ny State Tribal
Agency, and access the National Park Setvice (NPS) Native American Consultation
Database to identify Tribal geographic interests. : '

3. FEMA shail ensure that its consultations with other consulting parties shall not include
the dissemination of information, when advised of data sensitivity by the affected
Tribé(s), that might risk harm to an Asnerican Indian site of property of religious or

sltugal significance OF that might impede the use of such a site by the affected
fribate) i actordance ity Section- 304 of the NHPA and other gpplicable laws.

Information provided is exempt from public knowledge and disclosure under the

Fregdom of inforntation Act (FOIA) by both Section 304 of the NHPA and Section 9

of the Archaeological Resources Protection Act (ARPA) (16 USC. §470aa —

470mm}.
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1. FEMA recognizes that the views of the public are essential to informed decision

regarding the Undertaking and its effect on historic properties, consistent with the
confidentiality provisions of 36 CFR § 800.11(c).

3. In accordance with the outreach strategy developed for an Undertaking in consultation
with the SHPO and Participating Tribe(s), for involving the public, FEMA will
identify the appropriate stages for seeking public input during the Section 106 process,

agreement document to participate as an invited signatory party in that agreement
document,

E. Timeframes

All time designations will be in calendar days unless otherwise stipulated, If any signatory or
invited signatory does not object to FEMA's determination related to a proposed action within
an agreed upon timeframe, FEMA may proceed to the next step in the review process as
described in Stipulation I, Project Review. Due to the varied nature of Undertakings, the
individual response times to F EMA’s requests for comment/concurrence will vary.

11
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1. Under emergency conditions, the SHPO and Participating Tribe(s) will respond to any
FEMA tequest for comments within three (3) days after receipt, unless FEMA determines
the nature of the emergency action warrants & shorter time period.

2. For Undertakings associated with the Individual Assistance (JA) and Public Assistance
(PA) programs, the-review time shall be a maximum of fifteen (15) days for delineation of
the Area of Potential Effect (APE), determinations of National Register eligibility and
findings of effect.

3. For the Hazard Mitigation Grant Program (HMGP), the respénse time for each reqﬁcst for
concurrence shall be a maximum of thirty (30) days.

I1. PROJECT REVIEW

A. Programmatic Allowances

1. If FEMA determines an Undertaking conforms to one or moré of the allowances in
Appendix B of this Agreement, FEMA will complete the Section 106 review process
by documenting this determination in the project file, without SHPO and Tribal review
or notification. :

2. If the Undertaking involves a National Historic Landmark (NHL), FEMA shall notify
the SHPO and Participating Tribe(s) and the NHL Program Manager in the NPS
Northeast Regional Office that the Undertaking conforms to one or more allowances.
FEMA will provide information about the proposed scope of work for the Undertaking
and the allowance(s) enabling FEMA'’s determination.

3, If an Undertaking is not composed entirely of an allowance listed in Appendix B,
FEMA will conduct Section 106 review for the entire Undertaking.

4. For an Undertaking that FEMA determines does not meet the allowance criteria,
FEMA shall complete the Section 106 review process in accordance with Stipulation

11.C, Standard Project Review, as applicable.

5. Allowances may be revised and new allowances may be added to this Agreement in
accordance with Stipulation IV.A.3, Amendments. '

12
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B. Expedited Review for Emergency Undertakings

1. As part of the Disaster Declaration process, FEMA wilj define the time interval during
which the disaster causing incident oceurs (the incident period, as defined in 44 CFR §
206.32(H). FEMA may approve Federal assistance and/or funding for emergency
work (as defined in 44 CFR § 206.201(b)) that occurs during the incident period,
including work-already completed, in response to an immediate threat to human health
and safety or improved property. FEMA will conduct expedited review of emetgency
Undertakings from October 27, 2012, the beginning of the incident period, unti]

January 27, 2013.

2. Should FEMA determine that it is necessary to extend the expedited review period
beyond January 27, 2012, FEMA will request in writing, prior to the expiration of the
expedited review period, an extension of the period of applicability in 30-day

increments in accordance thh 36 CFR § 800.12(d).

3. For all emergency Undertakings, FEMA will determine the following:

a. If the Undertaking is an immediate rescue and salvage operations conducted in
response to an event to preserve life and property, FEMA has no Section 106

review responsibilities in accordance with 36 CFR § 800.12(d); or

b. If the Undertaking meets one or more of the Allowances in Appendix B of this
Agreement, FEMA will complete the Section 106 review process pursuant to

Stipulation IL.A, 1, Programmatic Allowances.

¢. If FEMA determines that the emergency Undertaking will adversely affect a
historic property during this expedited review period, to the extent practicable
FEMA may propose treatment measures that would address adverse effects during
implementation, and request the comments of the SHPO and/or the affected
Tribe(s) within 3 days of receipt of this information unless FEMA determines the
nature of the emergency warrants a shorter time period, FEMA may elect to
consult with the SHPO and/or the affected Tribe(s) regarding the emergency
Undertaking at any point before or during the implementation of an emergency

. Undertaking if FEMA determines circumstances are appropriate for expedited

consultation,

d. FEMA may provide this information through written requests, telephone
conversations, meetings, or electronic media. In al] cases, FEMA will clarify that

an “expedited Undertaking review” is being requested.

e. FEMA will take into account any timely comments provided by SHPO and/or the
affected Tribe(s) and notify the parties of how their comments were taken into

consideration by FEMA, OEM, and subgrantee.

13
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£ Should the SHPO and/or Participating Tribes not comment within 7 days, FEMA

may fund the emergency Undertaking based on the available information. This
will complete the Section 106 review for the Undertaking.

C. Emergency Demolition and Debris Removal of Privately-Owned Properties

FEMA may need to carry oul debris removal activilies involving the demolition and
removal of butldings and structures that are damaged beyond repair or that are completely
collapsed and/or disassembled by the actions of the declared event and therefore must be
removed for heaith and safety reasons. Damage to historic properties by the effects of
natural disasters to such a degree that demolition is required for health and safety reasons
is not an adverse effect as defined under Section 106 of NHPA. However, FEMA is
required by the NHPA to determine if its specific actions in response to disastets will
cause adverse effects to any historic properties. After FEMA public Assistance Program
(PA) determines a property initially eligible for demalition, FEMA EHP will review these
projects using the following expedited emergency process outlined below.

i FEMA EHP will evaluate all properties proposed for demolition to determine if
they are listed in the National Register or have previously been determined to be
eligible for the National Registet. If a property has not been previously gvaluated
for National Register eligibility, FEMA will make a determination whether or not
the property is eligible for the National Register. Historic properties include both
those above the ground (buildings and structures) and below the ground
(archaeological sites and artifacts).

2. FEMA's evaluation will include a data base/GIS review of SHPO information to
identify previously-identiﬂed historic properties, field review and photography,
and additional research of properties that are Mor¢ than 45 years of age, including
archaeological analysis if necessary.

3. FEMA EHP will evaluate all propertlies proposed for demolition to determine if
they are LPC dest gnated or catendared for designation. This will include a
database review at htto:/!izeu.nvcnet!cloimnvcamvmag/ for designated properties

- and hitp://a8 10—bisweb.nw.ﬂovfbiswebfbsqnm()l isp (New York City Buildings
Department) for calendared properties.

4. FEMA will conduct an analysis of effects for any historie property identified for

demotition or for any demolition that will affect other historic properties within an
Area of Potential Effects (APE) and will determine if the project will result in

. adverse effects, The APE shall iniclude properties within the view shed of the
Undertaking that are LPC designated or calendared. The APE for historic
properties that are not located within a designated National Register or LPC
historie district, or withina geographic area that is eligible as a National Register
digtrict, will be the building footprint. For all others, FEMA will determine a
proj ect-specific APE. FEMA will also provide information to the SHPO for these
properties that deseribes the specific natuse of the damage to each property

14
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3. FEMA will document its findings concerning each property that is proposed for
demolit?cn and will submit 5 report to the SHPO and other consulting parties, as
appropriate that includes two (2) photographs of each property (more if associated
I¢sources are present) and text that briefly but adequately explains FEMA’s
determination of National Register eligibility and effects. These reports will be
submitted vis the SHPQ's dedicated electronic mail account at

femarecoveg@garks.nx.gov.

6. SHPO will review the reports, provide its concurrence or ask for more information
via electronic mail within three (3) business days. If SHPO does not concur with
FEMA'’s finding for any property, both agencies will conduct further consultation
a5 soon as possible to clarify FEMA's determinations or to resolve any
disagreements, ~

7. To the extent practicable, demolition of every structure will be carried out
following low impact protocols — limiting disturbance to the footprint of the
existing structure, limiting the use of heavy equipment on the property, pushing all
foundation materials into the buj Iding basement and emphasizing that the
contractors make reasonable efforts to avoid or minimize harm to any
archaeological deposits. In addition, FEMA’s PA Program does not fund the
removal of slabs, further ensuring that these undertakings will likely have minimal
impact on archaeological resources. In most instances FEMA will make the
determination that no historic properties will be affected by the demolition,

8. Incases where a demolition site is considered to be archaeologically sensitive
monitoring will be required by an archaeologist who meets the Secretary’s
Professional Qualifications Standards, This determination will be made on a case-
by case-basis by FEMA in consultation with the SHPO and other consulting
parties. Eligibility determinations, assessment of effects and resolution of adverse
effects will be made subsequent to identification of an archeological property.
Uprooted trees and exposed stumps will be removed in accordance with the Stump
Removal Policy in Appendix E. :

9. Demolition of eligible historic buildings/structures may be adverse and may
 require development of a Memorandum of Agreement (MOA) to mitigate any

adverse effects, If FEMA determiines that any property demolition is an
Undertaking that will result in adverse effects, it will enter into consultation with
the SHPO and other appropriate consulting parties to develop an MOA to mitigate
the adverse effects as required under Section 106, FEMA may choose to identify,
in consultation with the SHPO, standard treatment measures to mitigate adverse

- effects to multiple properties. '

J
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10. This agreement only pertains to the residential structure itself and does not include
the demolition or removal of any other infrastructure on these properties, including
sidewalks, driveways, pools, retaining walls or similar structures that would not be
eligible for FEMA Public Assistance funding.

D. _Staridard Project Review

For Undertakings not exempt from further Section 106 review, FEMA will-ensure that the
following standard project review steps are implemented. In the interest of streamlining,
FEMA may combine some of these steps during consultation.

1. Consulting Parties: FEMA will consult as appropriate with the SHPO and affected
Tribe(s) to identify any other parties that meet the criteria to be consulting parties and

invite them to participate in the Section 106 review process. FEMA may invite others
to participate as consulting parties as the Section 106 review proceeds.

2. Aren of Potentiat Effects: For standing structures, qualified staff shall define the APE
as the individual structure when the proposed Undertaking is limited to the repair or
rehabilitation (as defined in 36 CFR § 68.3(b)(6) and 36 CFR § 68.2(b)) of a structure
Jocated outside of a National Register listed or eligible historic district. For all other
undertakings; qualified staff will determine the APE in consultation with the SHPO
and Participating Tribes. FEMA may also consider information provided by other
parties, such as local governments, LPC, local preservation advocacy organizations,
and the public, when establishing the APE.

. 4. Identification and Evaluation: Qualified staff shal determine, in consultation with the
SHPO and Participating Tribes if the APE contsins historic properties, including
archaeological sites or properties of religious or cultural significance, that are listed in
or potentially eligible for the National Register, or LPC designated and calendared
properties. This may include the review of preliminary documentation collected by
OEM or the subgugntee in coordination with the SHPO.

a. Archaeological Properties, FEMA may consult with the SHPO to determine the
leve] of effort and methodology necessary 10 identify and define the limits of
archaeological properties. For historic properties of religious and cultural
significance to Participating Tribe(s), FEMA shall consult with the Tribe(s) to
identify geographic areas where properties may be affected by an Undertaking in

. order so that FEMA may determine the necessary tevel of effort required to avoid
or protect any such properties. FEMA may also consult with LPC regarding
identification and treatment of archaeclogical properties.

b. National Historic Landmarks: When FEMA determines an Undertaking has the
potential to affect an NHL, FEMA shall notify the Secretary through the NHL
Program Manager in the NPS Northeast Regional Office in addition to the SHPO
and Participating Tribe(s).
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- €. Determinations of Eligibil; : FEMA shall review or determine National Register
eligibility based on identification and evaluation efforts, and consult with SHPO
and Participating Tribe(s) regarding these determinations. Should the SHPO or
Participating Tribe(s) disagree with the determination of eligibility, FEMA may
elect to either continye consultation, treat the property as eligible for the National
Register, or to obtain g determination of eligibility from the Keeper of the Nationa]
Register imaccordance with 36 CFR § 63.2(d)-(e) and 36 CFR § 800.4(c)(2).

d. Findings of No Historic Properties Affected: FEMA shall make a finding of “no
historic properties affected” if no historic properties are present in the APE; the
Undertaking is designed to avoid historic properties, including archacological sites
Or properties of religious or cultyral significance to Participating Tribe(s); or the
Undertaking does not affect the character defining features of a historic property.

i, FEMA shall notify the SHPQ, Participating Tribes(s), and any other consulting

parties of this finding and provide supporting documentation in accordance

. with 36 CFR § 800.11(d) and applicable documentation standards, Unless the

SHPO or Participating Tribe(s) objects to the finding pursvant to the

- appropriate timeframe outlined in Stipulation 1.E.2 or LE.3, Timeframes,
FEMA shall complete the Section 106 review,

iil. If the SHPO or Participating Tribe(s) objects to a finding of “no historic
properties affected”, FEMA may elect to consult with the objecting party to
resolve the disagreement, If the objection is resolved, FEMA may proceed with
the action in accordance with the resolution. FEMA also may elect to
reconsider effects on the historic property by applying the criteria of adverse
effect pursvant to Stipulation I1.D.4, Application of the Criteria of Adverse
Effect. If FEMA is unable to resolve the disagreement, it will forward the
finding and supporting documentation to the ACHP and request that the ACHP
review FEMA’s finding in accordance with 36 CFR § 800.4(d)(1)(iv)(A)
through 36 CFR § 800.4(d)(1)(iv)(C). FEMA will consider the ACHP’s
recommendation in making its final determination.

4. Application of the Criteria of Adverse Effect: If FEMA finds an Undertaking may
affect identified historic praperties in the APE, including properties of religious or
cultural significance to Participating Tribe(s), or if a consulting party objects to the
finding of “no historic properties affected,” FEMA will apply the criteria of adverse
effect to historic properties within the APE(s), taking into account the views of the

consulting parties and public concemning effects in accordance with 36 CFR §
800.5(a).

a. If FEMA determines that an Undertaking does not meet the adverse effect criteria
or, for a standing structure, that the Undertaking meets the Standards, FEMA shall
propose a finding of “no adverse effect” in accordance with 36 CFR § 800.5(b).
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b. FEMA shall notify the SHPO, Participating Tribe(s), and all other consulting
parties of its finding and provide supporting documentation pursuant to 36 CFR
§800.11(¢) and applicable documentation standards. Unless a consulting party
objects within the appropriate timeframe, FEMA will proceed with its “no adverse
effect” determination and complete the Section 106 review.

c. I1f FEMA finds the Undertaking may have an adverse effect, FEMA shall request
through OEM that the subgrantee revise the scope—of work 1o substantially
conform: to the Standards for standing structures, of avoid or minimize adverse
effects for archaeological properties, in consultation with the SHPO, Participating
Tribe(s), and eny other consulting parties. If the subgrantee modifies the scope of
work to address the adverse effect, FEMA shall notify the consulting parties, and
provide supporting documentation. Uniess a consulting party makes a fimely -
objection, FEMA shall proceed with its “no adverse effect” determination and
complete the Section 106 review. ‘

d. Ifa consulting pasty objects fo a finding of “no adverse effect,” FEMA will elect to
consult. with the objecting party 10 resolve the disagreement. If the objection is
resolved, FEMA will proceed with the underteking in accordance with the
resolution, of;

e. If the objection cannot be resolved, FEMA will forward its findings and supporting
documentation to the ACHP and request that the ACHP review the findings in
accordance with 36 CFR. § 800.5(c)(3)Gi-i). FEMA will consider the ACHP’s
cornments in making its final determination, or; S

£ If aﬁ._]ndertaking cannot be modified to avoid adverse effects FEMA will initiate
consultation to resolve the adverse effect(s) in accordance with Stipulation ILD.5,
- Resolution of Adverse Effects.

5. Resolution .of Adverse Effects: If FEMA determines that an Undertaking will
adversely affect a historic property, it shall resolve the effects of the Undertaking in
consultation with the- SHPO, OEM, participating Tribes, subgrantee, ACHP, if
participeting, and any other consulting parties, by onc of the following methods
depending:upon the nature. and scale of the adverse effect as well as the determination

of the historic preperty’s significance on & ocal, state or national level:

ion Process: After taking into consideration the nature of

ted and the severity of the adyerse €

ve the advérse effect(s) ‘of the: Underta

ation of Treatment Measures outfified in Appendix € as-negotiated with the

oG, OEM, and. Participating Tribe(s), FEMA. will not, propose. vec the
PNEL.

Aﬁgimfvi:atg&l"cex_;apltgﬁon Process if the Ungergkifig may aftect 1
- application of these Treatment Measures will not fequiré the ‘execution of a
Memorandum of Agreement (MOA)or Programmatic Agreement.
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L FEI\»'.IA will notify the consulting parties in writing of its proposed use of a
specific Treatment Measure, or combination of Treatment Measures with the

confidentiality provisions of 36 CFR §800.11(c), as well as provide the ACHP
with an adverse effect notice in accordance with 3§ CFR §800.6(a)(1) and
notify them of FEMA'’s intent to apply the Treatment Measure(s). Unless &
consulting party -or the ACHP objects within fifteen (15) days of receipt of
FEMA'’s proposal, FEMA will proceed with the use of Treatment Measure(s)
and will complete Section 106 review.

consulting parties to explore options for resolution of the adverse effect(s), If

consultation is not successful after an additional 15 day period, FEMA shall

- resolve the adverse effect(s) using procedures ouilined below in Stipulation
ILE.5.b, Memorandum of Agreement,

FEMA will also include information Pertaining to the completion of Treatment
Measures in the annual Teport pursuant to Stipulation 1.B.1,d, FEMA Roles and
Responsibilities,

CFR§8000.(e), and the ACHP will have 15 days to review the undertaking and
determine if its participation is necessary to complete the consultation process, The
MOA may also include feasible treatment measures that serve an equal or greater
public benefit in promoting the preservation of historic properties in Heu of more
traditional ' treatment measures. Should the execution of an MOA not be
appropriate given the nature and significance of historic properties, scale of
adverse effects, or include one or more complex Undertakings, FEMA shall
resolve the adverse effects using the procedures outlined below in Stipulation
IL.E.5.c, Programmatic Agreement.
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¢. Programmatic Agreement: FEMA, the SHPO, OEM, Participating Tribe(s), the

' ACHP, as appropriate, and any other consulting party may consult to develop &
Programmatic Agreement in accordance with 36 CFR § 800.14(b) to identify
programmatic conditions or treatment measures to gOVETH the resolution of

potential or anticipated adverse effects from certain complex project situations for
an Undertaking-or-for-multiple but similar Undertakings by a single subgrantee.

d. Objections: Should any signatory, invited signatory, consulting party, or member
of the public object within the timeframes established by this Agreement to any
plans, specifications, or actions pursuant to resolving an adverse effect, FEMA
shall consult further with the objecting party to seek resolution.  If FEMA
determines the objection cannot be resolved, FEMA shall address in accordance
with Stipulation IV.B, Dispute Resolution.

e. National Historic Landmarks: When FEMA determines an Undertaking will
adversely affect an NHL, FEMA also will notify and invite the Secretary and
ACHP to participate in consultation, pursuant to 36 CFR § 800.10. When the -
- ACHP participates in consultation related to an NHL, the ACHP will report the
outcome of the consultation to the SecretaryOl and the FEMA Administrator.

111. OTHER CONSIDERATIONS

A. Changes to an Approved Scope of Work: OEM is required to notify FEMA and will
require its subgrantees 10 notify it immediately when there are proposed changes 10 an
approved scope of work for an Undertaking. When notified by OEM of any proposed
substantive change to the approved scope of work for an Undertaking, FEMA may
authorize the OEM or subgrantee to proceed with the change once the required review is
completed.

B. Unexpected Discoveries: Upon notification by a subgrantee of an unexpected discovery in
accordance with Stipulation 1B.3.d, OEM Roles and Responsibilities, OEM will
immediately notify FEMA and require the subgrantee to: '

1. Stop construction activities in the vicinity of the discovery; and,

2. Notify the local law enforcement office and coroner/medical examiner if human
remains are discovered, in accordance with applicable New York State statute(s);

3. Take all reasonable measures to avoid or minimize harm to the property until FEMA
has completed consultation with the SHPO, Participating Tribe(s), and any other
consulting parties. Upon notification by OEM of a discovery, FEMA will immediately
notify the SHPO, Participating Tribe(s), and any other consulting parties that may
have an interest in the discovery, and consult to evaluate the discovery for National

Register eligibility.

4. FEMA will consult with the consulting parties in accordance with the review process
outlined in Stipulation II, Project Review, to develop a mutually agteeable action plan
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with timeframes to identify the discovery, take into account the effects of the
Undertaking, resolve adverse effects if necessary, and ensure compliance with
applicable Federal and State statutes,

6. FEMA will coordinate with OEM and the subgrantee . regarding any needed
modification to the scope of work for the Undentaking necessary to implement
recommendations of the consultation and facilitate proceeding with the Undertaking,

C. Curation

. FEMA and OEM sha]l ensure that all records and materials (collections) produced
during the course of an archaeological survey, testing, and any data recovery

preferably in-state, that meets the standards of, and in accordance with the applicable
provisions of 36 CFR Part 79, “Curation of Federally Owned and Administered
Archaeological Collections,” and applicable State law and guidelines.

2. In cases where the survey, testing, or data TeCovery are conducted on private land, any
recovered collections remain the property of the land owner and FEMA will return the
collections to them with the assistance of the SHPO. In such instances, FEMA and
OEM, in coordination with the SHPO or Participating Tribe(s), shall encourage land
owners to donate the collection(s) to an, appropriate public or Tribal entity. In cases
where the property owner declines to accept responsibility for the collection(s) and
wishes to transfer ownership of the collection(s) to a public or Tribal entity, FEMA and
OEM will ensure curation of the collection(s) in accordance with Stipulation I11.C.1
above. .

D. Anticipatory Actions and After the Fact Review

1. OEM shall advise jts subgrantees that they may jeopardize Federal funding if work is
performed without all required local, State and Federa] licenses, permits or approvals,
including the completion of the Section 106 process. FEMA also shall document this
requirement in its Record of Environmenta] Consideration, as applicable, as well as all
project approval documents specifying the project scope and limits, and containing all

2. In accordance with Section 110(k) of the NHPA, FEMA shall not grant assistance to a
subgrantee who, with intent to avoid the requirements of this Agreement or Section
106 of the NHPA, has intentionally significantly and adversely affected a historic
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property t0 which the assistance would relate, or having legal power to prevent it,
allowed an adverse effect to occur. However, if after consultation with the SHPO,
_Participating Tribes(s), and ACHP, FEMA determines that extraordinary
circumstances justify granting assistance despite the adverse effect created or
permitted by the subgrantee, FEMA shall complete consultation for the Undertaking
pursuant to the terms of this Agreement.

_ In circumstances where FEMA determines a subgrantee has’ initiated an Undertaking
.without willful intent to avoid the requirements of this Agreement or Section 106 of
NHPA, FEMA will determine if the Undertaking would have required Section 106
review in accordance with Stipulation ILD, Standard Project Review.

_ If FEMA determines no Section 106 review or consultation with SHPO and
Participating Tribe(s) would have been required pursuant to Stipulation ILD, Standard
Project Review, FEMA will document this determination to the project files and
consider the project Section 106 compliant, :

. If FEMA determines the Undertaking would have required Section 106 review, FEMA
will coordinate with SHPO and Participating Tribe(s) to determine if consuitation is
feasible. ‘

a. If after coordination with the SHPO and affected Tribes, FEMA determines that

consultation is feasible, FEMA will review the Undertaking in accordance with
Stipulation ILD, Standard Project Review.

b. If after coordination with the SHPO and Participating Tribe(s), FEMA determines

. that review is infeasible, FEMA will document that the project is noncompliant

with Section 106, and the FEMA. program then will make a funding eligibility
decision. -

6. FEMA will ensure that all Undertakings considered for after the fact review in
accordance with this stipulation are included in the bi-annual reports.

[V.IMPLEMENTATION OF AGREEMENT

A. Ameridments

1. If any signatory or invited signatory to the terms of the Agreement determines that the
Agreement cannot be fulfilled, of that an amendment to the terms of this agreement
‘must be made, the signatories and the invited signatories will consult for no more than
30 days to seek amendment of the Agreement.

. This Agreement may be amended only upon the written consensus of the signatories.

This Stipulation does not apply to amendments made to Appendices A, B, and C
pursuant to Stipulation IV.A.3, Amendments, below.
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parties,

b. If no signatory or invited signatory object in writing within 15 days of receipt of
FEMA’s proposed addition or modification, FEMA will date and sign the amended
Appendix and provide gz copy of the amended Appendix to all signatory and
invited signatory parties, ‘

'B. Dispute Resolution

1. Should any signatory or invited signatory to this Agreement object in writing within
30 days to the terms of this Agreement, FEMA will consult with the objecting party
for not mote than 30 days to resolve the objection.

2. If the objection is resolved within 30 days, FEMA shall proceed in accordance with
the resolution.

3. If FEMA determines within 30 days that the objection cannot be resolved, FEMA wﬂl '
forward to ACHP all documentation relevant to the objection, including FEMA's
proposed resolution. Within 30 days of receipt, ACHP will- ‘

a. Concur in FEMA's proposed resolution; or

b. Provide FEMA with recommendations, which FEMA will take into account in
reaching a final decision regarding the objection; or

¢. Notify FEMA that the objection will be referred for comment in accordance with
36 CFR § 800.7(a)(4), and proceed to do so. FEMA will take the resulting
comment into account, '

4. FEMA will take into account any ACHP recommendations or comments, and any
- comments from the other signatories and invited signatories, in reaching a final
decision regarding the objection in accordance with 36 CFR § 800.7(c)(4). The
signatories will continue to implement all other terms of this Agreement that are not
subject to objection. ' : '

5. Should ACHP not respond w:thm 30 days, FEMA may assume ACHP has no
comment and proceed with its proposed resolution to the objection.
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6. FEMA will provide the signatories and invited signatories with its final written
decision regarding any objection brought forth pursuant to this Stipulation.

7. FEMA may authorize any disputed action to proceed, after making its final decision.

3. Atany time while-this Agreement is in effect, should 2 member of the public object in
writing to implementation of its terms, FEMA will notify the other signatories and
invited signatories in writing and take the objection into consideration. FEMA will
consult with the objecting party and, if that party so requests, the other signatories and
invited signatories, for not more than 21 days. In reaching its decision regarding the
objection, FEMA will take into consideration all comments from these parties. Within
15 days after closure of this consultation period, FEMA will provide the other parties
with its final decision in writing. FEMA’s decision will be final.

9, Any dispute regarding National Register eligibility that is not resolved pursuant to this
Stipulation will be resolved in accordance with Stipulation ILD.3.c, Deferminations of
Eligibility. _

C. Severability and Termiﬂation

1. In the event any provision of this Agreement shall be deemed contrary to, or in
violation of, any applicable existing taw or regulation of the United States of America
and/or the State New York, only the conflicting provision(s) shall be deemed null and
void, and the remaining provisions of the Agreement shall remain in effect.

2. FEMA, the SHPO, OEM, or Participating Tribe(s) may terminate this Agreement by
providing 30 days’ written notice to the othér signatory and invited signatory parties,
provided that the parties consult during this period to seek amendments or other
actions that would prevent termination. If this Agreement is terminated, FEMA. will
comply with 36 CFR Part 800. Upon such determination, FEMA, will provide all other
signatories and invited signatories with written notice of the termination of this
Agreement.

3. A Participating Tribe may notify the other signatories and invited signatories that it is
fully withdrawing from participation in the Agreement. Following such a withdrawal,
FEMA will review undertakings that may affect historic properties of religious and
cultural significance to the Tribe in accordance with 36 CFR §§ £00.3 through 800.7
or an applicable altemative under 36 CFR § 800.14. Withdrawal from this Agreement
by a Participating Tribe does not terminate the Agreement. A Tribe that has
withdrawn from the Agreement may at any time that this Agreement remains in effect
notify FEMA, OEM, and SHPO in writing that it has rescinded its notice withdrawing

from participation in the Agreement.

4. This Agreement may be terminated by the implementation of a subsequent Agreement
that explicitly terminates or supersedes this Agreement, or by FEMA’s implementation
of Alternate Procedures, pursuant to 36 CFR § 800.14(a). :
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D. Duration and Extension

1. Unless terminated in accordance with Stipulation IV.C.2 or IV.C.4, Severability and
Termination, this Agreement shall remain in effect until FEMA, in consuitation with
all other signatories, determines that all undertakings related to 4085-DR-NY have
been completed. .

2. If another federally-deciared disaster occurs within the State of New York while this
PA is effective, the signatories and invited signatories will consult to determine
whether it would be appropriate to extend the PA. If the parties agree that the
extension of this PA is an acceptable mechanism for reviewing undertakings as a result
of the new disaster, its duration shall be extended pursuant to Stipulation [V.A.

E. Execution and Implementation

1. This Agreement may be implemented in counterparts, with a separate page for each
signatory, invited signatory and concurring party and will become effective on the date
of the final signature, and will become effective on the date of signature by FEMA,
SHPO, and ACHP. FEMA will ensure that each signatory, invited signatory and
concurring patty is provided with a complete copy.

2. Execution and implementation of this Agreement evidence that FEMA has afforded
ACHP a reasonable opportunity to comment on FEMA's administration of all
referenced Programs, and that FEMA has satisfied its Section 106 responsibilities for
all individual Undertakings of the Programs.
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PROGRAMMATIC AGREEMENT AMONG
THE FEDERAL EMERGENCY MANAGEMENT AGENCY,

THE NEW YORK STATE HISTORIC PRESERVATION OFFICER,
THE NEW YORK STATE OFFICE OF EMERGENCY MANAGEMENT,
THE DELAWARE NATION,

THE DELAWARE TRIBE OF INDIANS,

THE SHINNECOCK NATION,

THE STOCKBRIDGE-MUNSEE COMMUNITY BAND OF MOHICANS,
THE NEW YORK CITY LANDMARKS PRESERVATION COMMISSION,
AND THE
ADVISORY COUNCIL ON HISTORIC PRESERVATION,

AS A RESULT OF HURRICANE SANDY

Signatory:

FEDERAL'EME GENCY MANAGEMENT AGENCY

By: L‘ @- N Date: __ 516\
By: MarfArh Tiemkf /™~ |

Acting Regional Administrator, Region Il
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PROGRAMMATIC AGREEMENT AMONG
THE FEDERAL EMERGENCY MANAGEMENT AGENCY,

THE NEW YORK STATE HISTORIC PRESERVATION OFFICER,
THE NEW YORK STATE OFFICE OF EMERGENCY MANA GEMENT,
THE DELAWARE N. ATION,

THE DELAWARE TRIBE OF INDIANS,

ADVISORY COUNCIL ON HISTORIC PRESERVATION )
AS ARESULT OF HURRICANE SANDY

Signatory:
NEW YORK STATE HISTORIC PRESERVATION OFFICER

By: Mﬁﬂw Date: 515_//5
By:Ruth Pierpont ¢ ‘
New York Deputy Commissioner/New Vork Deputy State Historic Preservation Officer
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PROGRAMMATIC AGREEMENT AMONG
. THE FEDERAL EMERGENCY MANAGEMENT AGENCY,
THE NEW YORK STATE HISTORIC PRESERVATION OFFICER,
THE NEW YORK STATE OFFICE OF EMERGENCY MANAGEMENT,
: THE DELAWARE NATION,
THE DELAWARE TRIBE OF INDIANS,
THE SHINNECOCK NATION,
THE STOCKBRIDGE-MUNSEE COMMUNITY BAND OF MOHICANS,
THE NEW YORK CITY LANDMARKS PRESERVATION COMMISSION,
| - ANDTHE
ADVISORY COUNCIL ON HISTORIC PRESERVATION,
AS A RESULT OF HURRICANE SANDY

Signatory: '
ADVISORY OUNCIL ON HIST RL:?RESERVATION '
( j; Date: «(—!/faf//? '

John M. Fowler
Executive Dlrector
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¥
THE NEW YORK STATE, HISTORIC PRESERVATION OFFICER,
THE NEW YORK STATE OFFICE, OF EMERGEN

CY MANAGEMENT,
THE DELAWARE NATION, '
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PROGRAMMATIC AGREEMENT AMONG
THE FEDERAL EMERGENCY MANAGEMENT AGENCY,
THE NEW YORK STATE HISTORIC PRESERVATION OFFICER,
THE NEW YORK STATE OFFICE OF EMERGENCY MANAGEMENT,
"~ THE DELAWARE NATION,
THE DELAWARE TRIBE OF INDIANS,
THE SHINNECOCK NATION, ,
. THE STOCKBRIDGE-MUNSEE COMMUNITY BAND OF MOHICANS,
THE NEW YORK CITY LANDMARKS PRESERVATION COMMISSION,
AND THE : .
ADVISORY COUNCIL ON HISTORIC PRESERVATION,
AS A RESULT OF HURRICANE SANDY

Invited Signatory:
THE DELAWARE NATION
By: ' Date:

C. I. Watkins
Vice President
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¥
THE NEW YORK STATE HISTORIC PRESERVATION OFFICER,
THE NEW YORK STATE OFFICE OF EMERGENCY MANAGEMENT,
THE DELAWARE NATION,
THE DELAWARE TRIBE OF INDIANS,
- THE SBINNECOCK NATION,

THE STOCKBRIDGE-MUNSEE COMMUNITY BAND OF MOHICANS,
THE NEW YORK CITY LANDMARKS PRESERVATION COMMISSION,
AND THE
ADVISORY COUNCIL ON HISTORIC PRESERVATION,

AS A RESULT OF HURRICANE SANDY

Invited Signatory:
THE DELAWARE NATION }

By: . Date:
Paula Pechonick -
Chief '
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PROGRAMMATIC AGREEMENT AMONG
THE FEDERAL EMERGENCY MANAGEMENT AGENCY,
THE NEW YORK STATE HISTORIC PRESERVATION OFFICER,
THE NEW YORK STATE OFFICE OF EMERGENCY MANAGEMENT,
| THE DELAWARE NATION,
THE DELAWARE TRIBE OF INDIANS,
THE SHINNECOCK NATION, ‘
THE STOCKBRIDGE-MUNSEE COMMUNITY BAND OF MOHICANS,
THE NEW YORK CITY LANDMARKS PRESERVATION COMMISSION,
. AND THE
ADVISORY COUNCIL ON HISTORIC PRESERVATION,
AS A RESULT OF HURRICANE SANDY '

invited Signatory:
THE SHINNECOCK NATION

Daie:

By: [name]
[title]

Date:

By: [name]
[title]
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PROGRAMMATIC AGREEMENT AMONG
THE FEDERAL EMERGEN CY MANAGEMENT AGEN CY,

THE NEW YORK STATE HISTORIC PRESERVATION OFFICER,
THE NEW YORK STATE OFFICE OF EMERGENCY MANAGEMENT,
THE DELAWARE NATION,

THE DELAWARE TRIBE OF INDIANS,

THE SHINNECOCK NATION,

THE STOCKBRIDGE-MUNSEE COMMUNITY BAND QF MOHICANS,
THE NEW YORK CITY LANDMARKS PRESERVATION COMMISSION,

‘ AND THE '
ADVISORY COUNCIL ON HISTORIC PRESERVATION,
AS A RESULT OF HURRICANE SANDY

Invited Signatory:
THE STOCKBRIDGE-MUNSEE COMMUNITY BAND OF MOHICANS

Date:

By: Robert Chicks
President of Tribal Council
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PROGRAMMATIC AGREEMENT AMONG
THE FEDERAL EMERGENCY MANAGEMENT AGENCY,

THE NEW YORK STATE HISTORIC PRESERVATION OFFICER,
THE NEW YORK STATE OFFICE OF EMERGENCY MANAGEMENT,
THE DELAWARE NATION,

THE DELAWARE TRIBE OF INDIANS,

~ THE SHINNECOCK NATION,

THE STOCKBRIDGE-MUNSEE COMMUNITY BAND OF MOHICANS,
THE NEW YORK CITY LANDMARKS PRESERVATION COMMISSION,
AND THE
ADVISORY COUNCIL ON HISTORIC PRESERVATION,
AS'ARESULT OF HURRICANE SANDY

Concuring Party:
NEW YORK CITY LANDMARKS PRESERVATION COMMISSION

Date:

By: Robert B, Tiermey
Chair, The New York City Landmarks Preservation Coramission
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Appendix A

FEMA Program Summaries -

This Appendix may be amended in accordance with S

Disaster Response and Recovery Programs

tipulation IV.A, Amendments,

The following programs are authorized under Titles IV and V of the Stafford Act,

Public Assistance Program (PA)

This program assists States, Tribal and local governments, and certain types of private nouprofit
organizations quickly respond to and recover from major disasters or emergencies declared by the

President. Grants are provided for debris removal (Public Assistance Category A), emergency -

protective measures (Public Assistance Category B), and the repair, replacement, or restoration of
disaster-damaged, publicly owned and certain private non-profit facilities (Public Assistance

1

Individual A.s‘sisténce Programs 4)

These programs helps ensure that individuals and families that have been affected by disasters

have access to the full range of FEMA assistance

inchuding: crisis counseling (Section 416),

disaster legal services (Section 415), essential assistance (Section 403), emergency sheltering

assistance (Section 403), transportation (Section 4

19), funeral services, minor home repairs

(Section 408), and temporary housing assistance (Section 408). It should be noted that other
Federal agencies provide disaster assistance to individuals as well, such as the US Small Business

Administration, Department of Agriculture, and Dep
not subject to the terms of this agreement,

artment of Labor and that this assistance is

Fire Management Assistance Grant Program (FM4 G)

The FMAG is available to State, Tribal, and local governments for the mitigation, management,
and control of fires on publicly or privately owned lands, Eligible costs may inchide expenses for
field camps, equipment use, repair and replacement, materials and supplies, and mobilization and

Hazard Mitigation Grant Program (HMGP)

The HMGP provides grants to States, Territories, Tribes, and local govemments to implement
long-term hazard mitigation measures after g Disaster Declaration. Activities may include
buyouts, retrofits, relocations, elevations, and minor flood control projects.
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Appendix B

Programmatic Allowances

This list of Allowances enumerates FEMA funded activities that based on FEMA experience have
o effect or limited effect on historic properties if implemented &s specified in this Appendix and
will not require review by the SHPO and Participating Tribe(s) pursuant to Stipulation 1LA.1,
- Programmatic Allowances. :

The allowances consist of two tiers — Tier 1 and Tier IL Staff may apply Tier [ allowances
without meeting any professional historic preservation qualification standards, while only staff
meeting the applicable Secretary’s Professional Qualifications Standards in accordance with
Stipulation LB.1.a of this Agreement may apply Tier 11 allowances.

When referenced in the allowances, “in-kind” shall mean that it is either the same or a similar
material, and the result shall match all physical and visual aspects, including form, color, and
workmanship. The in-kind repair provided for in toth Tiers I and Tier II allowances in Appendix
B should be limited to pre-existing architectural features and physical components of buildings
and structures and in general should not be utilized when a building or structure has been
substantiatly altered.

When referenced in the allowances, “previously disturbed soils” will tefer to soils that are not
likely to possess intact and distinct soil horizons and have the reduced likelihood of possessing
archaeological artifacts, features, and phenomena within their original depositional contexts.

Tier I Allowances

1. GROUND DISTURBING ACTIVITIES AND SITE WORK, when proposed activities

described below substantially conform to the original footprint and/or are performed in

previously disturbed soils and the area proposed to be disturbed does not exceed the previous
disturbanice in depth or footprint, including the area where the activity is staged.
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A. Debris and Snow Removal

1

5.

Debris removal and collection, including removal of snow, uprooted trees, limbs and
branches from public rights of way, public area and the transport and disposal of such
waste to existing licensed waste facilities or landfills, Uprooted trees and exposed

staging, reduction, and disposal areas at licensed transfer stations, or existing hard-
topped or graveled surfages (e.g. parking lots, roads, athletic courts) but not the
creation of new or temporary access roads.

Removal of debris from private property provided that buildings are not affected,
ground disturbance is minimal and in-ground elements, such as driveways, walkways
or swimming pools are left in place,

Chipping and disposal of woody debris by broadcasting within existing rights-of-way.
Sediment removal from man-made drainage facilities, including retention/detention
basins, ponds, ditches, and canals, in order to restore the facility to its pre-disaster
condition. The sediment may be used to repair eroded banks or disposed of at an
existing licensed or permitted spoil site,

Dewatering flooded developed areas by pumping,

B. Temporary Structures and Housing

1

Installation of temporary structures for uses such as school classrooms, offices, or
shelters for essential public service agencies, such as police, fire, rescue and medical
care, as well as temporary housing for disaster personnel and victims, at the following
types of locations; : .

& Single units on private residential sites when all utilities are installed above ground
or tie into pre-existing utility lines, :

b. Existing multi-family units,

c. Existing RV/Mobile Home Parks and campgrounds with pre-existing utility
hookups, :

d. Paved areas, such as parking lots ‘and paved areas at such facilities as
conference centers, shopping malls, airports, business parks, military bases
when all utilities are installed above ground or tie into pre-existing utility lines.

e Sites that have been previously cleared and prepared for planned construction,
such as land being developed for public housing, office buildings, city parks,
ball fields, military bases, schools, ete, when all utilities are installed above-
ground or tie into pre-existing utility lines.
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I TS

f. Areas previously filled to depths of at least six feet so that subsurface utilities
can be installed.

C. Recreation and Landscaping

1. Installation of temporary removable barriers.

2. In-kind repairs or replacement, and minor upgrades/mitigation of bollards and

associated protective barriers when in previously disturbed areas.

II. BUILDINGS

A. Repair or retrofit of buildings less than 45 years old.

B. Removal of water by physical or mechanical means.

C.

DI

Instaliation of grab bars and other such minor interior modifications required for
compliance with the Americans with Disabilities Act (ADA).

Installation of security bars over windows on rear elevations.

Sheltering and Temporary Essential Power (STEF) Pilot Program: The STEP program
provides essential power to affected residents and thereby reduces the demand for other
shelter options by allowing individuals to retumn to or remain in their home while awaiting
major repairs. STEP accomplishes this by 3 measures: '

1. Residential Meter Repairs: Repairs to exterior weather head, service cable, and meter

box.

. Temporary Essential Electric Measures: Repairs to restore temporary power to
 residences where the utility will not tutn the power back on due to damages in order to

restore & minimat amovint of power to allow heat and/or het water and some power to
targeted appliances, including installation of a temporary power supply, outlet panels,
and other equipment that will be removed when permanent repairs are made. :

. Rapid Temporary Exterior Repairs: Securing broken windows, covering damaged

exterior walls and patching or otherwise securing damaged exterior doors. These
repairs utilize raw, unfinished materials for temporary emergency repairs, such as
plywood secured with a padlock.

IIL TRANSPORTATION FACILITIES, when proposed activities substantially conform to the
original footprint and/or performed in previously disturbed soils, including any staging areas.

A. Roads and Readways
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1. Repair of roads to pre-disaster geometric design standards and conditions using in-
kind materials, shoulders medians, clearances, curbs, and side stopes. This allowance
does not include improvement to existing roadways and appurtenances.

2. Construction of temporary emergency access roads in previously disturbed soils to
allow for passage of emergency vehicles,

3. Repairs to road slips and landslides that do not require gradihg of undisturbed soils on
the up-hill side of the slip.

4. Re-establishment, armoring and/or upgrading of existing roadway ditches,

3. In-kind repair or replacement of traffic control devices such as traffic signs and
signals, delineators, pavement markings, traffic surveillance systems.

6. Installation and removal of temporary traffic control devices, including pre-formed
concrete barriers and fencings.

7. In-kind repair or replacement of roadway safety elements such as barriers, guardrails,
and impact-attenuation devices. In the case of guardrails, the addition of safety end
treatrnents is allowed.

B. Airports

1, In;kind repair or replacement of existing runway surfaces and features (e.g. asphalt,
concrete, gravel, and dirt) and associated air transportation safety components and
systems (e.g. lighting bars, beacons, signage and weather sensors), .

C. Rail Systems
1. In-kind repair or replacement of safety components.

2. In-kind repair or replacement of existing track system and passenper loading areas,

Tier II Allowances

I. GROUND DISTURBING ACTIVITIES AND SITE WORK, when proposed activities
described below substantially conform to the original footprint and/or are performed in
previously disturbed soils, including the area where the activity is staged.

A. Footings, Foundations, Retaining Walls, Slopes, and Slope Stabilization Systems

1. In-kind repair, replacement, and reinforcement of footings, foundations, retaining
walls, slopes, and siope stabilization systems (e.g., gabion baskets, crib walls, soldier
pile and lag walls) if related ground disturbing activities are within the boundary of
previously disturbed soils. '
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2. Installation of perimeter dramage (e.g. French drains) when performed in previously
disturbed soils.

B. Recreation and Landscaping

I. Inkind repairs or replacement, and minor upgrades to recreational facilities and
features (e.g. playgrounds, campgrounds, fire pits, dump stations and utility hook-ups,
swimming pools, athletic fields and signage, batting cages, basketball courts, swing
sets, pathways, simple wooden/wire stream crossings).

2, In-kind repair, replacements, and minor upgrades to landscaping elements (e.g.,
fencing, free standing walls, paving, planters, irrigation systems, lighting elements,

signs, flag poles, ramps, steps).
C. Piers, Docks, Boardwalks, Boat Ramps, and Dune Crossovers

1. In-kind repair and replacement and minor upgrades to existing piers, docks,
boardwalks, boat ramps and dune crossovers in areas of previously disturbed soils.

D. Cemeteries

I. Removal of woody debris such as branches, limbs, and uprooted trees from
cemeteries, provided that heavy equipment and other machinery are not operated or
staged on areas potentially containing human remains. Uprooted trees and exposed
stumps must be removed in accordance with the stump removal policy in Appendix E.
If this condition does not adequately protect human remains, then momitoring will be
required by an archaeologist who meets the Secretary’s Professional Qualifications

Standards to oversee stump removal. -

II. BUILDINGS

1. Interior Work: Floors, Walls, Stairs, Ceilings and Trim

1. In-kind repair and replacement of floors, walls, stairs, ceilings, and/or trim. The
allowance does not apply to decorative finishes, including murals, glazed paint, gold

leaf, or ornamental plaster.

2. Interior cleaning of surfaces using a weak solution of household bleach and water,
mold remediation, or mold removael. The allowance applies to interior finishes,
including plaster and wallboard, provided the cleaning is restricted to damaged areas

and does not affect adjacent materials.

3. Non-destructive or concealed testing for hazardous materials (e.g., lead paint,
asbestos) or for assessment of hidden damages.

B. Utilitics and Mechanical, Electrical, and Security Systems

40
20130309 FEMA-4085-DR-NY Executed Document



1. In-kind repair or replacement, -or limited -upgradinlg of interior utility systems,
including mechanical {e.g., heating, ventilation, ait' conditioning), electrical, and
plumbing systems. This allowance does not provide for the installation of new exposed
ductwork.

2, Elevation of heating, ventilation, and air conditioning system (HVAC) and mechanical
equipment as long as it is placed or located where it is not highly visible from the
street.

3. Replacement or installation of interior fire detection, fire suppression, or security
alarm systems. The allowance does not apply to surface mounted wiring, conduits,
piping, etc., unless previously existing, provided that installation of the system
hardware does not damage or cause the removal of character-defining architectural
features and can be easily removed in the future.

4. Installation of building communication and surveillance security systems, such as
cameras, closed-circuit television, alarm systems, and public address systems,
provided that installation of the system hardware does not damage or cause the
removal of character defining architectural features and can be easily removed in the
future,

5. Installation of building access security devices, such as card readers, enhanced locks,
and security scanners (e.g., metal detectors), provided the device does not damage or
cause the removal of character-defining architectural features and can be removed in
the future without impacts to significant architectural features.

C. Windows and Doors

1. In-kind repair of damaged or severely deteriorated windows and window frames,,
shutters, storm shutters, doors and door frames, and associated hardware, where
profiles, elevations, details and materials match those of the originals.

2. In-kind replacement of window panes. Clear plate, double, laminated or triple
insulating glazing can be used, provided it does not result in altering the existing
window material, tint, form, muntin profiles, or number of divided lights, This
allowance does not apply to the replacement of existing intact archaic or decorative
glass, '

3. Replacement of exterior, utilitarian, non-character-defining metal doors and frames
leading into non character-defining spaces with metal blast resistant doors and frames.

D. Exterior Walls, Cornices, Porches, and Foundations
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1. In-kind repainting of surfaces, provided that destructive surface preparation treatments
are not used, such as water blasting, sandblasting, power sanding and chemical
cleaning.

2. Tn-kind repair of walls, porches, foundations, columns, cornices, siding, batustrades,
stairs, dormers, brackets, trim, and their ancillary components or in-kind replacement
of severely deteriorated or missing or lost features, as long as the replacement pieces
match the original in detail and material. Any ground disturbance will be limited to
previously disturbed soils. ‘

3. In-kind repair or replacement of signs or awnings.

4. Installation of temporary stabilization bracing or shoring, provided such work does not
result in additional damage.

5. Anchoring of walls to floor systems, provided the anchors are embedded and
concealed from exterior view.

6. In-kind repair of concrete and masonry walls, columns, parapets, chimneys, or
cornices or limited in-kind replacement of damaged components including comparable
brick, and mortar that matches the color, strength, content, rake, and joint width.

7. Bracing and reinforcing of walls, chimneys and fireplaces, provided the bracing and
reinforcing are either concealed from exterior view or reversible in the future,

8. Strengthening of foundations and the addition of foundation bolts, provided that
visible new work is in-kind, including mortar that matches the color, content, strength,
rake, and joint width where occurring.

9. Repairs fo and in-kind replacement of elernents of curtain wall assemblies or exterior

cladding that is hung on the building structure, usually from floor to floor, and when
the color, size reflectivity, materials, and visual patterns are unaltered.

E. Roofing

1. Installation of scaffolding, polyethylene sheeting, or tarps, provided such work will
not result in additional damage or ireversible alterations to character defining features.

2. In-kind répair or replacement of roofing, of roofing, rafters, fascia, soffits, gutters,
verge boards, leader boxes, downspouts, or other damaged roof system components.

3. Repairs to a flat roof cladding, including changes in roofing materials, where the
repairs are not highly visible from the ground level. -

F. Weatherproofing and Insulation
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1. Caulking and weather-stripping to complement the color of adjacent surfaces or
sealant materials,

2, In-kind repair or replacement of insulation systems, provided that existing interior
plaster, woodwork, exterior siding, or exterior architectural detail is not altered.

G. Structural Retrofits

1. The installation of the following retrofitsfupgrades, provided that such upgrades are
not visible on the exterior; attic bracing, cross bracing on pier and post foundations;
fasteners; collar ties; gussets; tie downs; strapping and anchoring of mechanical,
electrical, and plumbing equipment; concealed anchoring of furniture; installation of
plywood diaphragms beneath first floor joists, above top floor ceiling rafiers, and on
roofs; and automatic gas shut off valves,

2. Replacement, repair or installation of lightning rods.

III. TRANSPORTATION FACILITIES, when proposed activities subétantia]ly conform to the
original footprint and/or performed in previously disturbed soils, including the area where the
activity is staged,

A. Roads and Roadways

1. Repair of roads to pre-disaster geotnetric design standards and conditions using in-
kind materials, shoulders, medians, clearances, curbs, and side slopes. This allowance
permits minor improvement to meet current code and standards or hazard mitigation
measures, such as those designed to harden exposed surfaces, including the application
of gravel armoring to side slopes and ditches.

2. Inkind repair to historic paving materials for roads and walkways,

3. In-kind repair or replacement, or minor upgrade of culvert systems and arches beneath
roads or within associated drainage systems, including provision of headwalls, riprap -
and any modest increase in capacity for the purposes of hazard mitigation or to meet
current codes and standards, provided that the work substantially conforms to the
existing footprint. For stone or brick culverts or arches beneath roadways, this
allowance only applies to in-kind repair.

4. In-kind repair or replacement of road lighting systems, including period lighting
fixture styles. '

5. In-kind repair or replacement of road appurtenances such as curbs, berms, fences, and
sidewalks,

B. Bridges
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Installation of a temporary (Bailey-type) bridge over an existing structure or at a
previously disturbed location, such as a former bridge location, to allow passage of

emergency vehicles.

In-kind repair or replacement of bridges and bridge components (e.g. abutments, wing
walls, piers, decks,and fenders in previously disturbed soils).

IV.UTILITIES, COMMUNICATIONS SYSTEMS AND TOWERS, when proposed activities
substantially conform to the criginal footprint and/or performed in previously disturbed soils,
including the area where the activity is staged.

A. General

1.

In-kind repair or replacement, or minor upgrading, small scale realignment, and
elevation of utilities and associated features and structures within previously disturbed
soils of rights-of-way or utility corridors. ' '

Installation of new utilities and associated features within existing rights-of-way.

Directional boring of newfreplacement service line and related appurtenances
involving boring or silt trenches within previously disturbed soils of rights-of-way or
utility corridors.

In-kind repair or replacement, or minor upgrade of water towers provided activities
take place within previously disturbed soils. Ground-level facilities may be added or
expanded in previously disturbed areas. This allowance does not apply to masonry
water towers.

B. Generators and Utilities

I.

In-kind repair or replacement, or minor upgrades elevation, and/or installation of
generators, HVAC systems, and similar equipment provided activities occur within
previously disturbed soils and any roof mounted equipment is not visible from the
ground level,

C. Communication Equipment/Systems and Towers

L.

Acquisition, installation, or operation of communication and security

- equipment/systems that use existing distribution systems, facilities, or existing

infrastructure right-of-way.

The collocation of communication and security equipment on existing towers and
buildings/structures less than 45 year in age, provided that the work does not increase
existing tower height or footprint by more than 10% and occurs within previously

disturbed soils. :
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3. Enhancement, repair or replacement of existing communication towers and antenna
structures provided the work does not increase existing tower height or footprint by -
more than 10%and occurs within previously disturbed soils.

4. Installation of new temporary (not to exceed 12 months) communications towers and
antenna structures provided that the work occurs does not require modification of
buildings/structures older than 45 years and occurs within previously disturbed soils,

5. Installation of new communication towers, less than 200 feet tall, in previously
developed urban compiexes when the work does not require modification of
buildings/structures older than 45 years, occurs within previously disturbed soils and is
not within 500 feet of the boundaries of a historic property.

V. WATER RESQURCE MANAGEMENT AND CONTROLS, when proposed activities
substantially conform to the original footprint and/or performed in previously disturbed soils,
- 'including the area where the activity is staged.
A. Canal Systems
1. In-kind repairs or replacement to canal systems and associated elements.

B. Breakwaters, Seawalls, Revetments, and Berms

1. In-kind repalr or replacement of breakwaters, seawalls, and revetments, provided the
work occurs in previously disturbed soils.

C. Dams, Levees, and Floodwalls

1. In-kind repair of dams, levees, floodwalls and related features, including spillways,
tide gates, and fuse plugs, provided the work occurs in previ_ously disturbed soils.

D. Fish Hatcheries
In-kind repair or replacement of fish hatcheries and fish ladders.
E. Waste-Water Treatment Lagoon Systems

1, In-kind repair or replacement, or minor upgrades of waste-water treatment lagoon
systems.

VI.OTHER PROGRAM ACTIVITIES
A. Elevation, Demoliﬁon; and Reconstruction

1. Activities related to the elevation, demolition and/or reconstruction. of buildings or
structures less than 45 years of age so long as the proposed activities substantially
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conform to the original footprint and/or are performed in previously disturbed soils
including any staging ares, and the buildings or structures are not located within or
adjacent to a National Register or LPC historic district.

B. Safe Rooms

in the property limits of a residence where
or building that is less than 45
be significant under Criterion

1. Installation of individual safe rooms with
the installation will occur within an existing structure
years of age and has been determined by FEMA not to
G, or within previously disturbed soils.
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Appendix C

Treatment Measures
{to be negotiated on a state-by-state basis]

The following Treatment Measures are suggested for the resolution of Adverse Effects:

adverse effects. If an Underteking will adversely affect a LPC designated or calendared

properties, LPC may participate in development of a treatment measure plan. This Appendix may- .

be amended in accordance with Stipulation IV.A.3 of this Agreement, Amendments,

A. Recordation Package

1. Digital Photography Package: Prior to project implementation, the designated responsible

party shall oversee the successfiil delivery of a Digital Photography Package prepared by
staff or contractors that meet the Secretary’s Professional Qualifications for Architectural
History, History, Architecture, or Historic Architecture, as appropriate. The Digital
Photography Package will meet the standards cited in the Nationa! Park Service's
National Register of Historic Places Photographic Policy March 2010 or subsequent
revisions /feww.nps.gov/ne/ ublications/bulletins/photopolic /index_htm).

- & The Digital Photography Package shall include a comprehensive collection of
photographs of both interior and exterior views showing representative spaces and
details of significant architectura] features and typical building materials, Exterior
photographs shall include full oblique and contextual images of each elevation.
Exterior views shall be keyed to a site plan while interior views shall be keyed to a
floor plan of the building/structure, The photographs shall be indexed according to the
date photographed, site number, site name, site address, direction, frame number,
subject matter and photographer’s name recorded on the reverse side in pencil.

b. The Digital Photography Package shall include printed color copies of the digital
photographs (on appropriate paper, per NPS Photographic Policy), a CD/DVD of the
digital photographs, a completed state architectural inventory form, and a written site
history of the historic property. '

¢. The designated responsible party shall submit the Digital Photography Package to the
SHPO and Participating Tribe(s) for review and approval. Once approved by the
SHPO and Participating Tribe(s), the designated responsible party shall submit full
copies of the approved Digital Photography Package to for
permanent reterition. :
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2. 35 mm Black and White Film Photography Package: Prior to project implementation, the
designated responsible party shall oversee the successfut delivery of a 35 mm Black and
White Film Photography Package prepared by staff or contractors that mest the
Secretary’s Professional Qualifications for Architectural History, History, Architecture, or

Historic Architecture, as appropriate.

The 35 mm Black and White Film Photography Package shall include a
comprehensive collection of photographs of both interior and exterior views showing

representative spaces and details of significant architectural features and typical
building materials, Exterior photographs shall include full oblique and contextual
images of each elevation. Exterior views shall be'keyed to a site plan whilg interior
views shall be keyed to a floor plan of the building/structure, The photographs shall
be indexed according to the date photographed, site number, site name, site address,
direction, frame number, subject matter and photographer’s name recorded on the

reverse side in pencil.

b. The 35 mm Black and White Film Photography Package shall include one (1) full set
of 35mm film black and white photographs printed on acid free paper, the
corresponding 35mm film negatives in acid free sleeves, a completed state
architectural inventory form, and a written site history of the historic property.

. The designated responsible party shall submit the 35 mm Black and White Film
Photography Package to the SHPQO and Participating Tribe(s) for review and approval.
Once approved by the SHPO and Participating Tribe(s), the designated responsible
party shall submit full copies of the approved 35 mm Black and White Film
Photography Package to . for permanent retention,

3. Large Format Film Photography Package: Prior to project implementation, the designated
responsible party shall oversee the successful delivery of a Large Format Film
Photography Package prepared by staff or contractors that meet the Secretary’s
Professional Qualifications for Architectural History, History, Architecture, or Historic
Architecture, as appropriate. '

a. The Large Format Film Photography Package shall include a comprehensive
collection of photographs of both interior and exterior views showing representative
spaces and details of significant architectural features and typical building materials.
Exterior photographs shall include full oblique and contextual images of each
elevation. Exterior views shall be keyed to a site plan while interior views shall be
keyed to a floor plan of the building/structure. The photographs shall be indexed
according to the date photographed, site number, site name, site address, direction,
-frame number, subject matter and photographer’s name recorded on the reverse side in

pencil.
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b. The Large Format Film Photography Package shall include one (1) full set of 4 x 5 oz
5 x 7-inch photographs printed on acid free paper, the corresponding4 x 5or5x 7-
inch negatives in acid free sleeves, a completed state architectural inventory form, and
a written site history of the historic property.

c. The designated responsible party shall submit the Large Format Film Photography
Package to the SHPO and Participating Tribe(s) for review and approval. Once
approved by the SHPO and affected Tribe(s), the designated responsible party shall

submit full copies of the approved Large Format Film Photography Package to
for permanent retention.

B. Design Review by SHPO and Participating Tribe(s)

Prior to project implementation, FEMA, the Grantee, and subgrantee shall work with the
SHPO and Participating Tribe(s) to develop a historically compatible design. Plans and
specifications will, to the greatest extent feasible, preserve the basic character of a
building. Primary emphasis shall be given to the major street elevations that are visible.
Significant contributing features (e.g. trim, windows, doors, porches) will be repaired or
replaced with either in-kind materials or materials that come as close as possible to the
original materials in basic appearance, Aesthetic camouflaging treatments such as use of
veneers, paints, texture compotinds and other surface treatreents and/or use of sympathetic
infill panels and landscaping features will be employed to the greatest extent feasible.
Final construction drawings used in the bidding process will be submitted to the SHPO

and Participating Tribe(s) for review and comment prior to the award of a construction
contract and the initiation of construction activities.

C. Tribal Treatment Plan

FEMA shall work with the Participating Tribe(s) to develop a plan for the protection
and treatment of, including but not limited to, Native American remains, funerary
objects, cultural and refigious landscapes, ceremonial items, traditional gathering areas
and cultural items, for known sites and in the event that any are discovered in
conjunetion with the Undertaking, including archagological studies, excavation,
geotechnical investigations, grading, and all ground-disturbing activity, The plan will
also formalize procedures for Tribal monitoring during archaeological studies,
grading, and ground disturbing activities for the Undertaking. No photography of
Native ‘Americans human remains or funerary objects will be allowed. No
photography of Native Americans human remains or funerary objects will be allowed.

D. Public Interpretation

Prior to project implementation, FEMA, OEM, and the subgrantee will work with the
SHPO and Participating Tribe(s) to design an educational interpretive plan. The plan may
include signs, displays, educational pamphlets, websites, workshops and other similar
mechanisms to educate the public on historic properties within the local community, state,
or region. Once an interpretive plan has been agreed to by the parties, SHPO, Participating

49
20130509 FEMA-4085-DR-NY Executed Documient




Tribe(s), and the designated ‘responsible party will continue to consult throughout
implementation of the plan until-all agreed upon actions have been completed by the

designated responsible party:

. Historical Context Statements and Narratives -

ments 'én, FEMA, OEM, and the subgrantee will work with the
4 determine the topic and framework of a historic
ated . responmble party’ shall be responsible for
y' focus on ‘ax individual property, & historic
televant thémies as identified in the statewide
: historic context statement or narrative has been
shall continé to coordinate with the SHPO
he drafting of the document and delivery of a final
ng Tribe(s) shail hiave firal approval over-the end
: wnl[ usé staff or contractors that meet the




H. National Register and National Historic Landmark Nominations

Prior to project implementation, FEMA, OEM, and the subgrantee will work with the
SHPO, and Participating Tribe(s) to identify the individual properties that would benefit
from a completed National Register or National Historic Landmark nomination form,
Once the parties have agreed to a property, the designated responsible party shall continue
to coordinate with the SHPQ and Participating Tribe(s) through the drafting of the
nomination form. The SHPO and Participating Tribe(s) will provide adequate guidance to
the designated responsible party during the preparation of the nomination form and shall
formally submit the final nomination to the Keeper for inclusion in the National Register,
The designated responsible party will use staff or contractors that meet the Secretary’s
Professional Qualifications for the appropriate discipline.

H
i
i

I.  Geo-References of Historic Maps and Aerial Photographs

Prior to project implementation, FEMA, OEM, and the subgrantee will work with the-
SHPO and Participating Tribe(s) to identify the historic maps and/or aerial photographs
for scanning and geo-referencing, Once a list of maps and/or aerial photographs have been
agreed upon, the designated responsible party shall continue to coordinate with the SHPO
and Participating Tribe(s) through the scanning and geo-referencing process and shall
submit drafts of paper maps and electronic files to them for review, The SHPO and
Participating Tribe(s) shall have final approval on the quality of the documentation
provided by the designated responsible party. The final deliverable shall include a paper
copy of each scanned image, a geo-referenced copy of each scanned image, and the
metadata relating to both the original creation of the paper maps and the digitization
process.

3l
20130509 FEMA-4085-DR-NY Exccuted Document







APPENDIX D

TO THE PROGRAMMATIC AGREEMENT AMONG
THE FEDERAL EMERGENCY MANAGEMENT AGENCY,

THE NEW YORK STATE HISTORIC PRESERVATION OFFICER,
THE NEW YORK STATE OFFICE OF EMERGENCY MANAGEMENT,
THE DELAWARE NATION,

THE DELAWARE TRIBE OF INDIANS,

THE SHINNECOCK NATION,

THE STOCKBRIDGE-MUNSEE COMMUNITY BAND OF MOHICANS,
THE NEW YORK CITY LANDMARKS PRESERVATION COMMISSION,
AND THE ADVISORY COUNCIL ON HISTORIC PRESERVATION,
AS A RESULT OF HURRICANE SANDY

WHEREAS, as a result of Hurricane Sandy (DR-4085-NY) (Disaster Declaration), the
Federal Emergency Management Agency (FEMA) of the Department of Homeland Security,
pursuant to the Robert T, Stafford Disaster Relief and Emergency Assistance Act, Pub. L.
No. 93-288 (1974) (codified as amended at 42 U.S.C. § 5121 et seq.) (Stafford Act); the
National Flood Insurance Act of 1968, Pub. L. No. 90-448 (1968) (as amended); the Flood
Disaster Protection Act of 1973, Pub. L. No. 93-234 (1973) (as amended); the National Flood
Insurance Reform Act of 1994, Pub. L. No. 103-325 (1994) (as amended); and implementing
reguiations contained in Title 44 of the Code of Federal Regulations (C.F.R.), proposes to
provide assistance through the New York State Office of Emergency Management (OEM);
and

WHEREAS, FEMA consulted with OEM, the New York State Historic Preservation Officer
(SHPQ), the Advisory Council on Historic Preservation (ACHP) and the New York City
Landmarks Preservation Commission (LPC) to develop and execute a Programmatic
Agreement (Agreement) for its disasfer recovery activities, executed on May 9, 2013; and

WHEREAS, under the Disaster Relief Appropriations Act of 2013 (Public Law 113-2,
Tanuary 29, 2013), the U.S. Department of Housing and Urban Development (HUD)
allocated funds for disaster recovery activities to New York State and New York City, each
of which is executing a separate Appendix D Addendum to the Agreement; and

WHEREAS, New York City Office of Management & Budget (NYCOMB) as the Responsible
Entity for New York City has assumed HUD’s environmental responsibilities and is
responsible for environmental review, decision-making and action, pursuant to Section 104(g)
of the Housing and Community Development Act of 1974 and 24 CFR Part 58, and proposes
to administer Community Development Block Grant — Disaster Recovery (CDBG-DR) funds
pursuant to the Disaster Relief Appropriations Act of 2013 (Public Law 113-2, January 29,
2013; and




WHEREAS, the CDBG-DR funds will support activities that fall within the scope of
prograrms authorized under the terms of this Agreement and Appendix A (Program activities);

and

WHEREAS, to efficiently and expeditiously deliver disaster recovery assistance to those
affected by Hurricane Sandy, there is an opportunity to coordinate and align Section 106
reviews of disaster recovery projects that may have multiple funding sources; and

WHEREAS, Sﬂpulation LA.3. of this Agreement allows other Federal agencies to fulfill
their Section 106 responsibilities for those types of undertakings addressed in this
Agreement by fully accepting all the terms of the Agreement and executing this Addendum;

and
WHEREAS, in keeping with the attached 1986 Memorandum of Agreement, or subsequent

‘Tevision, regarding Section 106 identification and evaluation of historic properties, NYCOMB
will designate the New York City Landmarks Preservation Commission (LPC) as Qualified
Staff to participate in Identification and Evaluation per Stipulation II. D.3; and

WHEREAS, NYCOMB will ensure that staff who meet the Secretary’s Professional
Qualification Standard will review Tier 1 projects and will provide resumes of such staff to
the signatories to this Addendum;

NOW, THEREFORE, NYCOMB agrees to assume the federal agency role and accept
the terms and conditions of the Agreement, as appropriate under HUD's authorizing
legislation and regulations, and thereby take into account the effect of its undertakings and
satisfy its Section 106 responsibilities for the CDBG-DR program for activities in New

York City.

EXECUTION AND IMPLEMENTATION This Addendum to the Agreement may be
implemented in counterparts, with Separate signature pages, and will become effective on the
date of the final signature of the Signatory Parties, Execution and Implementation of this
Addendum to the Agreement evidences that New York City Office of Management & Budget
(NYCOMB) has taken into account the effects of its undertakings on historic properties, and
that through the execution of this Addendum and implementation of the Agreement,
NYCOMB will satisfy its responsibilities under Section 106 of the National Historic
Preservation Act and its implementing regulations for the referenced CDBG-DR program for
activities in New York City,




APPENDIX D

PROGRAMMATIC AGREEMENT AMONG
THE FEDERAL EMERGENCY MANAGEMENT AGENCY,

THE NEW YORK STATE HISTORIC PRESERVATION OFFICER,
THE NEW YORK STATE OFFICE OF EMERGENCY MANAGEMENT,
THE DELAWARE NATION,

THE DELAWARF, TRIBE OF INDIANS,

THE SHINNECOCK NATION,

THE STOCKBRIDGE-MUNSEE COMMUNITY BANDY OF MOHICANS,
THE NEW YORK CITY LANDMARKS PRESERVATION COMMISSION,
AND THE
ADVISORY COUNCIL ON HISTORIC PRESERVATION,

AS A RESULT OF HURRICANE SANDY

Signatory:
FEDERAL EMERGENCY MANAGEMENT AGENCY

By: MI "-'—-—\ Date: G \7-4\{3

By MaryAn#/Ttethepe=—""
Acting Regional Administrator, Region If
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PROGRAMMATIC AGREEMENT AMONG
THE FEDERAL EMERGENCY MANAGEMENT AGENCY s ,
THE NEW YORK STATE HISTORIC PRESERVATION OFFICER, .
THE NEW YORK STATE OFFICE OF EMERGENCY MANAGEMENT,
' THE DELAWARE NATION,
THE DELAWARE TRIBE OF INDIANS,
. THE SHINNECOCK NATION,
THE STOCKBRIDGE-MUNSEE COMMUNITY BAND OF MOHICANS,
THE NEW YORK CITY LANDMARKS PRESERVATION COMMISSION,
' AND THE ' '
ADVISORY COUNCIL ON HISTORIC PRESERVATION,
AS A RESULT OF HURRICANE SANDY

Signatory: ‘ .

NEW YORK STATE HISTORIC PRESERVATION OFFICER

by fuslio P port Dute_G 2.5 _//3
By: Ruth Pierpont { !

New York Deputy Commissioner/New York Deputy State Historic Preservation Officer
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PROGRAMMATIC AGREEMENT AMONG
THE FEDERAL EMERGENCY MANAGEMENT AGENCY,
THE NEW YORK STATE HISTORIC PRESERVATION OFFICER,
THE NEW YORK STATE OFFICE OF EMERGENCY MANAGEMENT,
' THE DELAWARE NATION,
THE DELAWARE TRIBE OF INDIANS,
THE SHINNECOCK NATION,
- THE STOCKBRIDGE-MUNSEE COMMUNITY BAND OF MOHICANS,
THE NEW YORK CITY LANDMARKS PRESERVATION COMMISSION,
AND THE
ADVISORY COUNCIL ON HISTORIC PRESERVATION,
AS A RESULT OF HURRICANE SANDY

Signatory:

ADVISORY zz CIL ON TORIC_ PRESERVATION
Date: @//Zér // 3

By John M. Fowler
Executive Director
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PROGRAMMATIC AGREEMENT AMONG
- THE FEDERAL EMERGENCY MANAGEMENT AGENCY,

" THE NEW YORK STATE HISTORIC PRESERVATION OFFICER,
THE NEW YORK STATE OFFICE OF EMERGENCY MANAGEMENT,
THE DELAWARE NATION,

THE DELAWARE TRIBE OF INDIANS,
THE SHINNECOCK NATION,

THE STOCKBRIDGE-MUNSEE COMMUNITY BAND OF MOHICANS,
THE NEW YORK CITY LANDMARKS PRESERVATION COMMISSION,
AND THE
ADVISORY COUNCIL ON HISTORIC PRESERVATION,

AS A RESULT OF HURRICANE SANDY

Signatory:
NEW YORK CITY OFFICE OF MANAGEMENT AND BUDGET

By: / /(?3427 Date: 4,/525‘/15

By: Mark Page ;‘Q/‘
Director of Managemesdt and Budget
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. PROGRAMMATIC AGREEMENT AMONG
THE FEDERAL EMERGENCY MANAGEMENT AGENCY,
THE NEW YORK STATE, HISTORIC PRESERVATION OFFICER,
THE NEW YORK STATE OFFICE OF EMERGENCY MANAGEMENT,
' THE DELAWARE NATION,
THE DELAWARE TRIBE OF INDIANS, |
: THE SHINNECOCK NATION,
THE STOCKBRIDGE-MUNSEE COMMUNITY BAND OF MOHICANS,
THE NEW YORK CITY LANDMARKS PRESERVATION COMMISSION,
AND THE
ADVISORY COUNCIL ON HISTORIC PRESERVATION,
AS ARESULT OF HURRICANE SANDY

Concurring Party:
NEW YORK CITY LANDMARKS PRESERVATION COMMISSION

By: m ém Datc:. é‘//fQ}//B

By: Robert B. Tierney 4
Chair, The New York Cify Landmarks Preservatidn Commission




Advisory
Council On
Historic
Preservation

The Old Post Office Building
1100 Pennsylvania Avenus, NW, #808
Washington., DC 20004

MEMORANDUM OF AGREEMENRT

the City of New York, New York (City), has determined that

ntation of its Community Development Block Grant

ot Program, Rental Rehabilirtation
Program (Programs), with funds from
lopmént (HUD), will have aneffect
lusion in the National

WHEREAS,
the proposed impleme
Program, Urban Development hction Gra
and Housing Development Grant
Housing snd Urban Deve

luded in or eligible for inc
Places and has requested the comments of the Advisory

eaervation {(Council) pursuant to Section 106 of the
rion Act (16 U.5.C. 470f) and its implementing
f Historic and Cultural Properties™ (36 CFR Paxt

Program,
the Department of
on properties inc
Register of Historie
Couneil on Histerie Pr
Narional Historic Preserva
regulations, “protection o

8009 ,

WHEREAS, the City's Unsafe Building Demolition and Seal-Up Program is
covered under a separate Memorandum, and

this Memorandum of Agreement will supercede previous

WHEREAS,
1981, snd July 28, 1981,

Memoranda ratified February 9,

the New York State Historic Preservation

pfficer (BHPO), and the Council agree that the Programs shall be
implemented im accordance with the following stipulations in order to take
into account the effect of the programe om historic properties.

WOW, THEREFCRE, the City,

-

Stiguiations

The City will ensure that the Following measures are carried out.

1. Lomng Range Identification.

ngive survey of the City will be continued to identify districts,
structures, and objects (hereafter "properties’) that may
the National Register of Historic Flamces

11 be conducted in aceordsace with the

fication of Ristoric Properties

A comprehe
sites, buildinge,
meat the Criteria for listing in
(36 CFR Sectiom 60.6). The survey wi

"guidelines for the Location and Identi
Containing Sclemtific, Prehistoric, Historical, or ircheclogical Data" (36

CFR Part 66, Appendix B}. The Hew York City Landmarks Preservation
Commission {LPC) will keep & comprehensive record of all properties

surveyed.

P,




s T

(4) Upon completion of the survey, LPC, on behalf of the City and io
counsultation with the New York SHPO, will apply the National Register
Criteria to the properties identified in the survey.

{b) If there is any question concerning the eligibility of a
property, the City sponsoring agency will submit the wmatter to the
Secretary of the Interior for & determination of eligibility for inclusion
in the Nationa&l Register, in accordance with 36 CFRE 63,2

(¢} Properties which have been determined to meekt. the Rational
Register criteria and which are designated New York City Landmarks will be
sominated by LPC, on behalf of the City, to the Wational Register through
the process provided for in the State of New York.

2, Interim ldentification,

Uatil the suTvey is completad, propertiea that wuy be affected by the
Programs will be evaluazed by LPC, on behalf of the City, against the
Hational Register criteria. Thia process of evaluation ia detailed in the
attached "New York City Process,"

(a) Properties‘thaf appear:to meat the Oriteria will be conmidered
and treated as eligible for the National Regigter of Historic Places,

{b) If there is mny guestion &s to whether a property may meet the
Criteria, the City spousoring agency will request a determination of
eligibility from the Secretary of the Iunterior in accordance with 36 CFR
Section 63,2.

3. Review and Treatment,

Prapertiea that are determined eligible for the National Register, "
nominated te the Natiomal Register, or listed in the Natioual Register,
will be treated in the following manner:

{(a} Prior to initiating work on a project, the City sponsoring agency
will submit documentation on the project to the New York SHPO for review
and comment, following the process detailed in the attached "Kew York City
Process." : :

(k) Properties that are to be rehabilitared will be rehsabilitated im
accordance with the recommended approsches in "The Becretary of the
Interior's Standsrds for Rehabilitation and Guidelines for Rehabilitating
Bistoric Buildings™ (Standzrds}. The City will requ1re that coutracts for
rehabilitation work adhere to the Standards.

{¢) If the Standarde caanot be met, or the propoaed treatment of the
property is not rehabilitation, or demolitiom is contemplated, or if the
coutemplated action could have an indireet effect on such properties, prlcr
to taking eny action, the City sponsoring agency will comsult with the New
York SHPO and obtain the Council's comments pursuant te 36 CFE Section
800.6{a), (b} and Bection 801.4{b), {e). -

{d) Funding of commercial moving costs and purchase of machinery and
gquipment will be- exempt from the sbove-mentioned review process,




4. Ground-disturbing activity

(a) Prior to any ground—disturbing activity, LPC, o behalf of the
city, will determine the archeological eensitivity of project aress. For
those areasd determined archeologically gensitive, the city sponsoring
agency will submit documentation to the New York SHPO. This review process

is detailed in the atcsched “New York ity Process.

{p} 1f, after reviewing the documentation, the New York SHPO, in
consultation with LPC, determines that the potestial for significant
archeological resources exigts, then an archeclogical survey (field
testing) of the affected area will be undertaken by the City eponsoring
sgency in consultation with the New York SHFO.

{e} The Hew York SHPOQ will evaluatle the results of the survey and
determine if there are archeclogical resources eligible for the National
Register. 1f eiigible resourcés exist, they will be svoided or preserved
in place whenever fessible. When this is not; feasible, the New York SHFO
will be consulted, and g treatment consistent with the Council ‘e handbook,
nireatment of Archeological Propertiea," and approved by the New York SHEO
will be developed and implemented.

5, Personnel Training

All City aéencies receiving funding through the Programé will send a
representative [o Ao sanusl training session with the New vork SHPD staff
archirect on the application of the Standards. :

§, HRanewsal.

This Memorandum of Agreement will cootinue in force in perpetuity. AL two
year intervals, the City and the New York SHPO will review and evaluate the
Memorandum for_possible-modifications, termination, oTF extension. At the

request of any of the parties, this Agreement way be reviewed for possible

modification or terzination at &ny time .

Execution of this Memorandut of Agreement evidences that tbe City has
afforded the Council a reasoneble opportunity te commeat on the Programs
and that the City has takenm into account the effects of the Programs on
historic properties.

Of%& /% %/6% (date)f/g/%/

DEPUTY Executive Director

Advisory Council om Historic Preservation

S e nfies

City of New York, New York
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© roquiped-by-LPE, wi

NEW YORK CITY PROCESS

The following process.applies to acrivities funded through the Communi £y

Development Block Grant Program, the Urban Davelopment Action Grant Progras,
the Rental Rehabilitation FPTogram, and the Housing Development Grant Progrsam
(Programs) . ’ ' L
1. ALl city agencies requesting funding through the Frograms will gend the
Environmental Review Uunit of Budget {oMB) three capies of the environmental
reviews., OMB will send the New York City Landmarks Preservation Coumission
(LPC) ome copy of the environmental review, The City spoasoring agenrcy, et
i 11 send photographs and wmaps jtemizing properties under

consideration.

7, LpC will anglyze each review and will send OMB & TeEpoOnsE, within two

weeks of receipt of the reviews, indicating those projects which may sffect
properties that are listed in the National Register of glatoric Places oOT, in
LPC's opinion, appeal to meet the eriteria for 1isting in the Natiomnal
Register, oT which are proposed for areas that appear to be archeclogically

sensitive.
LPC shall conaider rhe following criteria when conducting ite analysis:

(a) individual exterior significance of any property to ba affected by E

the Programs,;

(b) context of any property to be affected by the Programs (designated

or potential histeric distriet?)

{¢) proximity of any property to be affected by the Programs to 2

designated or potential historic district.

11 additien, for aoy project jpvolving. ground disturbance, LPC will evaluate |
inet the New York SHPO's wprcheological Site Sensitivity

the project area agil
Model" and other documentation maintained by LFC to determine the arez's

{ikelihood of yielding significant archeological remains.

3. For all projects jnvolving properties_lis:ed'in the National Register of
HBistorie Places, OT that appear to oeet the criteria for tisting in the
National Register, OT that appear to be archeologically sensitive a8
deterained PY Lpc, OMB will chead notify the sponsoring agency to submit the
Project Review Checklist, including maps and necessary photographs, to the

New Tork State Historic preservation Officer (58P0) for review. For areas {
that appear to be archeologically gensitive, the gponsoring agency will
gubmit an histovical background report {Stage lA srecheological report)
destibing the developmental history of the area from prehia:oric to present
times; this report will alse contain information concetning priot ground
disturbance. The sponsoring agen<y will supply OMB with a copy of the
Project Review Checklist and Jor the archeologieal nistorical background
report submitted to the New Yark SEPO. .




s the New Yorx 8BPO will
supplied and comment in 30 days., 1If the sponsoriag

is inadequate to complete Teview, the Naw York SHPO wili

and (MB within [5 working days, When the
Ceives sdequate infomation, the 30-day comment period will
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? Appendiy E

§ Stump Removgj Guidance

H T

f Remo\f&l of stumps will be accomplished by ttaching g4 chain to the Stump and 5 piece of pe,
f

eQuipment Wwhich wijj then pull ghe Unexposed portion of the Stump from, ground, i
method is ot Practicable, then the bucket of the machine Will be ysed to grab apd pull the stump
Additi Cavation jn ) '

Previously recorded archeologica) sites or When thera are unexpecteqd discover;

archeologica] resources gre discoye » Work wij] _immediately Cease, and the Subgrantee or
Contractor wij notify the Grantee ang FEMA.

35
20136599 FEMA-1085-DR.Ny Exscuted Documeny






