AMENDMENT NO. 1

This Amendment No. 1 (“*Amendment™) to a job order contract for rehabilitation work on
Dwellings in Build it Back Region Neo. 10 (Registration No. 20141404086; EPIN
82613B0049001) (“Job Order Contract”) made and entered into this |44 day of |

2014, by and between the City of New York (“City”), acting by and through the Department of
Environmental Protection (“DEP™), whose address is 59-17 Junction Boulevard, 17" Floor,
Flushing, New York 11373, and E. Fitzgerald Co., Inc. d/b/a E. Fitzgerald Contracting
(“Contractor”), located at 98-16 Rockaway Beach Blvd., Rockaway Park Rockaway Park,
New York 11694 (hereafter, the “Parties”).

WHEREAS, the City awarded the Contractor the Job Order Contract on or about July 15, 2013,
for the New York City Build it Back Program to rehabilitate Dwellings that were damaged by
Superstorm Sandy;

WHEREAS, the Office of the New York City Comptroller registered the Job Order Contract on
or about October-2; 2013;

WHEREAS, DEP issued an Order to Work letter to the Contractor for the Job Order Contract
on or about October-}-c?; 2013;

WHEREAS, as a result of delays in the Build it Back Program not caused by the Contractor, the
City was not able to immediately assign Dwellings to the Contractor for Work pursuant to
Article 3.3 of the Job Order Contract and it was necessary for the Contractor to demobilize;

WHEREAS, the City wishes the Contractor to remobilize when it is able to assign Dwellings to
the Contractor for Work;

WHEREAS, the City based the prices for Unit Price Items in the Job Order Contract Unit Price
Book on prices in the Xactimate price list dated April 2013 for Manhattan;

WHEREAS, DEP inadvertently omitted several unit price items from the Job Order Contract
and wishes to amend the Unit Price Book to add such unit price items based on prices listed in
Xactimate and to amend the process for establishing new Unit Price Items in Article 75 of the
Job Order Contract;

WHEREAS, an amendment to the Tri-Party Contract is necessary to indicate that it is not
binding without the Engineer’s certification;

WHEREAS, the Contractor is willing to remobilize, accept the new unit price items, the
amendment of Article 75, and the amendment of the Tri-Party Contract;

NOW, THEREFORE, the parties agree as follows:

1. DEP shall pay the Contractor forty thousand dollars {§40,000) to partially cover the cost
of remobilization in the region covered by this Amendment. The Contractor shall be



responsible for any costs of remobilization in excess of forty thousand dollars $40,000
and all costs already incurred for demobilization in such region.

I3
H

The Unit Price Book is amended to add the list of Unit Price Items and prices annexed to

this Amendment as Exhibit 1.

3. Article 75.2 is amended to add the words and numbers in bold and to delete the bracketed
words and numbers as follows:

a. Method of Calculating Compensation. The price of each Job Order shall be
the sum of the Unit Prices and Non-Prepriced Items, calculated as follows:

i.  The sum of the following calculation for each Unit Price: the
Unit Price Item multiplied by the quantity multiplied by the
Unit Price Item Adjustment Factor set forth in Schedule A;
plus

ii.  The sum of all Non-Prepriced Items, except those specifically
exempt from mark-up (such as application and filing fees)
multiplied by the Non-Prepriced Adjustment Factor set forth in
Schedule A.

ili. There are two Adjustment Factors for this Contract
including the Unit Price Adjustment Factor and the Non-
Prepriced Adjustment Factor. When preparing a proposal
pursuant to the process below, the Contractor shall select
the appropriate Adjustment Factor for each task.

b. Preparation of Non-Prepriced Item Cost Proposal. Where Non-

Prepriced Tasks are identified during the Joint Scope Meeting and
itemized on the Detailed Work Order, the City shall determine if
items corresponding to the Non-Prepriced Items are listed in
Xactimate and the price shall be determined as follows: (y) If a
Non-Prepriced Item has a corresponding listing in Xactimate, the
corresponding item and the price listed in the April 2013 version
of Xactimate used by the City to compile the bid documents will be
added to the Unit Price Book and the price payable to the
Contractor shall be calculated in accordance with Article 75.2i. At
the Joint Scope Meeting, the Contractor may request from the
City a detailed breakdown of the scope and breadth of the
Xactimate item that corresponds to the Non-Prepriced Task. The
City shall promptly respond to the Contractor’s request. The
Contractor may review such breakdown and, within 48 hours of
receiving the breakdown, may propose necessary changes to the
Job Order. Such changes shall be subject to approval to the City.
(z) If the Non-Prepriced Task is not listed in Xactimate, the
Contractor shall submit a scoping document including a cost proposal
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for Non-Prepriced tasks. The City’s determination as to whether an
item is a Unit Price Item or a Non-Prepriced Item shall be final,
binding and conclusive as to the Contractor. The Non-Prepriced
scoping document and cost proposal shall be submitted no later than
14 days from the date of the Joint Scope Meeting. The Contractor shall
demonstrate that the proposed price is reasonable. No payment for a
Non-Prepriced Item shall be made unless the price is approved by the
Engineer. The cost proposal shall include as a minimum, the following
information:

i Catalog cuts, specifications, technical data, calculations,
drawings, or other information as required to evaluate the
proposed item.

ii. If the Contractor will perform the Work with its own
forces, it shall submit three independent quotes for all
material and equipment to be installed. If the Work is to be
subcontracted, the Contractor must submit three
independent bids from Subcontractors. If three quotes or
bids cannot be obtained, the Contractor will provide reason
in writing for the City’s approval. The Contractor shall not
submit a quote or bid from any supplier or Subcontractor
that the Contractor is not prepared to use. The City may
require additional quotes and bids if the suppliers or
Subcontractors are not acceptable or if the prices are not
reasonable.

iii. The final price submitted for Non-Prepriced Items shall be
according to the following formula:

a. Reasonable Labor Costs (including built-up labor rates)

b. Direct Material Costs (supported by three quotes)

c. Direct Equipment Costs supported by equipment
amortization data

d. Subcontractor Costs (supported by three quotes)

e. Other Non-Prepriced Items approved herein

f. Total Cost of Non-Prepriced Item = (a +b +c+d+e)*
{Contractor’s NPP Adjustment Factor)

. [After] If a Non-Prepriced Item is used on three separate [Job Orders,

the Unit Price for such item will be established, following approval by
the City, and fixed as a permanent Unit Price Item which will no
longer require price justification. There are two Adjustment Factors for
this Contract including the Unit Price Adjustment Factor and the Non-
Prepriced Adjustment Factor. When preparing a proposal, the
Contractor shall select the appropriate Adjustment Factor for each
task.]job orders in the Contractor’s Build it Back region or
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regions, the City may establish a unit price for such Non-
Prepriced Item that is the lowest price for such item in the three
separate Job Orders. The City may add such item and the price to
the Unit Price Book and the unit price will be applicable to all of
the Contractor’s regions.

d. The Unit Price Adjustment Factor will be adjusted on the first
anniversary of the bid date, and each 12 months thereafter, in
accordance with the Cost Construction Index as published in ENR,
pursuant to the set forth below. This provision provides a means to
update the base year Adjustment Factor to the subsequent year
adjustment factor by using actual escalation/de-escalation as measured
by the Construction Cost Index (CCI) published in the ENR.

1. The originally bid Adjustment Factors are valid for the first
12 months following the bid date.

2. CCI indices are published monthly. The “base year” for the
purposes of this clause is the 12 months prior to the bid date.
The “base year index” is determined by summing the
monthly CCI indices for each of the 12 months of the “base
year” and dividing by 12. The result is the average CCI for
the “base year.”

3. The “first adjustment period” for the purposes of the clause is
the 12 months following the bid date. The “first period
extension index” is determined by summing the monthly CCI
indices for the first year and dividing by 12. The result is the
average CCI for the “first adjustment period.”

4. The update percentage for the “first adjustment period” is
determined by dividing the “first period extension index” by
the “base year index.” The new adjustment factors are
determined by multiplying the update percentage by the
original Adjustment Factors.

5. The update for subsequent periods is determined by the same
procedure as described above. The “base year” shall be used
for all subsequent years,

6. All the above computations shall be rounded to four (4)
decimal places.

e. The Non-Prepriced Adjustment Factor shall not be adjusted for the
duration of the Contract.

f. The current Adjustment Factors shall be used for all Job Orders,
including Job Orders outside of the Contractor’s Region listed in
Schedule A.

g. The cost of expediting services and equipment use feces arc not
reimbursable.
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h. If the Contractor is required to pay an application fee for any filings
related to the Job Order, a fee to obtain a building permit, or any other
permit fee to the City of New York or some other governmental or
regulatory agency, then the amount of such fee paid by the Contractor
for which a receipt is obtained shall be treated as a Non-Prepriced Item
to be Without Mark-up. In addition, the City shall not pay a mark-up
on Non-Prepriced items listed in the Specifications as a ‘“Non-
Prepriced Item without a Mark-Up” (e.g., temporary storage) and
items in the Specifications that clearly state that no mark-up is
allowed.

4, The Tri-Party Contract is amended to add a new section 5 to Article VII to read as
follows:

5. Approval of Design Consultant. This Contract shall not be binding unless it is
certified by the Design Consultant below.

5. The Design Consultant Certification in the Tri-Party Contract is amended to add the
words in bold and to delete the bracketed words as follows:

The undersigned [Engineer] Design Consultant [does hereby certify] certifies that I have
prepared or supervised the preparation of the Detailed Scope of Work attached to this
agreement [Job Order and that it complies with all applicable federal, state and municipal laws,
rules and regulations, including the new York City Construction Codes and Fire Codes,] the
work in the Detailed Scope of Work is necessary, and such work complies with the Federal
Housing and Urban Development’s Community Development Block Grant requirements
for home reconstruction,

Except as set forth herein, all terms of the Job Order Contract shall remain in full force and
effect.

E. Fitzgerald Elccm;c_:r_(;‘g“_lq,c d/b/a E. Fitzgerald Contracting

Title:_1@sidest”

Ne%pamnent of Environmental Protection
By: Approved as to form
27

Name: A3 PAEAN Certified as to Legal Authority
Title:_ AST. CowmiSSionE
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APPROVAL AS TO FORM OF A CONTRACT BY STANDARD TYPE OF CLASS

Agency: New York City Department of Environmental Protection

Contract: Amendment | to the Job Order Contract for the New York City Build it Back
Program

Pursuant to section 394 of the New York City Charter, I hereby approve as to form the
annexed contract amendment by standard type of class. This approval is valid for a period of one
(1) year from the date hereof and for a maximum of 12 contract amendments,

The above approval is made on the express understanding that the substantive language
of the contract will not be altered or changed in any way without prior submission to the Office
of the Corporation Counsel for approval, provided, however, that blank spaces in the contracts
requiring names, dates, dollar amounts or other similar details may be completed.

APPROVED AS TO FORM AND
CERTIFIED AS TO LEGAL AUTHORITY

ACTING CORPORATION COUNSELC

pate: APR 17 9014
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