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provided or the data collected Pursuant to thig Agreement at least tWenty-foyr (24) hours prior to
any statement ¢, the press op at least fiye (5) businesg Days prioy to the Submission of the
Material for publication, Or such shorter periods as gpe Teasonable under the ch*cumstances. The

B. Any reports, documents, data, photographs, deliverables, and/or other materia]g
provided Pursuant to g Agreement (“Copyrightable Materials”) shall be considered “work-
made-for-hjpe» within the Meaning ang burview of Section 19] of the Uniteq States Copyright
Act, 17 US.c. § 101, ang the City shall be the COpyright owner thereof anqg of all aspects,
elements ang Componentg thereof jn which Copyright Protection might ex;g;. To the exteny that
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material, the Contractor has obtained ali fecessary permissions and clearances, in writing, for the
use of such non-original materia] under this Agreement, copies of which gha]] be provided to the
City upon execution of this Agreement,

Section 6,02 Patents ang Inventions
The Contractor shail promptly and fully report i the Department any discovery or
mvention arising out of or developed in the course of performance of thig Agreement.

If the
services under thig Agreement are Supported by a federa] grant of funds, the Contractor sha]
promptly and fuily report 1o the federal government for the federal government to m

Section 6.03 Pre-existing Rights

In no case shaj Sections 6.01 ang 6.02 apply to, or prevent the Contractor from asserting
Or protecting its rights in any discovery, nvention, report, document, data, photograph,
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deliverable, Or other materig] in connection with or Produced pursuant to thijg Agreement that
existed prior to Or was developed or discovered independently from the activitieg directly related
to this Agreement,

Section 6.04 Antitryst

Section 7,91 Agreement to Insure

The Contractoy shall not commence perform; & services under thig Agreement unless and
until ajf Insurance required by fhig Article ig i effect, and shall ensyre continuous insurance -
Coverage in the manner, form, ang limits required by thig Article throughout the term of the
Agreement.

Section 7,92 Commercig) Genera] Liability Insurance
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also maintain such insurance in the amount of at least One Miilion Dollars ($1,000,000) per
claim, and the Contractor shall provide to the Department, at the time of the request for
subcontractor approval, evidence of such Professional Liability Insurance on forms acceptable to
the Department.

C. Claims-made policies will be accepted for Professional Liability Insurance. All
such policies shall have an extended reporting period option or automatic coverage of not less
than two (2) years. If available as an option, the Contractor shall purchase extended reporting
period coverage effective on cancellation or termination of such insurance unless a new policy is
secured with a retroactive date, including at least the last policy year.

Section 7.04 Workers’ Compensation, Disability Benefits, and Employer’s Liability
Insurance

The Contractor shall maintain, and ensure that each subcontractor maintains, Workers®
Compensation Insurance, Disability Benefits Insurance, and Employer’s Liability Insurance in
accordance with the Laws of the State on behalf of, or with regard to, all employees providing
services under this Agreement.

Section 7.05 Unemployment Insurance

To the extent required by Law, the Contractor shall provide Unemployment Insurance for
its employees.

Section 7.06 Business Automobile Liability Insurance

A. If vehicles are used in the provision of services under this Agreement, then the
Contractor shall maintain Business Automobile Liability insurance in the amount of at least One
Million Dollars ($1,000,000) each accident combined single limit for liability arising out of
ownership, maintenance or use of any owned, non-owned, or hired vehicles to be used in
connection with this Agreement. Coverage shall be at least as broad as the most recently issued
ISO Form CA0001.

B. If vehicles are used for transporting hazardous materials, the Business
Automobile Liability Insurance shall be endorsed to provide pollution liability broadened
coverage for covered vehicles (endorsement CA 99 48) as well as proof of MCS-90.

Section 7.07 General Requirements for Insurance Coverage and Policies

A All required insurance policies shall be maintained with companies that may
lawfully issue the required policy and have an A.M. Best rating of at least A- / “VII” or a
Standard and Poor’s rating of at least A, unless prior written approval is obtained from the City

Law Department.

. B. All insurance policies shall be primary (and non-contributing) to any insurance or
self-insurance maintained by the City.
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C. The Contractor shall be solely responsible for the payment of all premiums for all
required insurance policies and all deductibles or self-insured retentions to which such policies
are subject, whether or not the City is an insured under the policy.

b. There shall be no self-insurance program with regard fo any insurance required
under this Article unless approved in writing by the Commissioner. Any such self-insurance
program shall provide the City with all rights that would be provided by traditional insurance
required under this Article, including but not limited to the defense obligations that insurers are
required to undertake in liability policies.

E. The City’s limits of coverage for all types of insurance required under this Article
shall be the greater of (i) the minimum limits set forth in this Article or (ii) the limits provided to
the Contractor as Named Insured under all primary, excess, and umbrella policies of that type of
coverage.

Section 7.08 Proof of Insnrance

A, For Workers” Compensation Insurance, Disability Benefits Insurance, and
Employer’s Liability Insurance, the Contractor shall file one of the following within ten (10)
Days of award of this Agreement. ACORD forms are not acceptable proof of workers’
compensation coverage.

1. C-105.2 Certificate of Workers’ Compensation Insurance;
2, U-26.3 -- State Insurance Fund Certificate of Workers’ Compensation
Insurance; '

3. Request for WC/DB Exemption (Form CE-200);

4. Equivalent or successor forms used by the New York State Workers’
Compensation Board; or

5. Other proof of insurance in a form acceptable to the City.

B. For each policy required under this Agreement, except for Workers’
Compensation Insurance, Disability Benefits Insurance, Employer’s Liability Insurance, and
Unemployment Insurance, the Contractor shall file a Certificate of Insurance with the
Department within ten (10) Days of award of this Agreement. All Certificates of Insurance shall
be (a) in a form acceptable to the City and certify the issuance and effectiveness of such policies
of insurance, each with the specified minimum limits; and (b) accompanied by the endorsement
in the Contractor’s general liability policy by which the City has been made an additional
insured pursuant to Section 7.02(B). All Certificate(s) of Insurance shall be accompanied by
either a duly executed “Certification by Broker” in the form attached to this Appendix C or
copies of all policies referenced in the Certificate of Insurance. If complete policies have not yet
been issued, binders are acceptable, until such time as the complete policies have been issued, at
which time such policies shall be submitted.
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C. Certificates of Insurance confirming renewals of insurance shall be submitted to
the Commissioner prior to the expiration date of coverage of policies required under this Article.
Such Certificates of Insurance shall comply with the requirements of Section 7.08 (A) and
Section 7.08(B), as applicable.

D. The Contractor shall provide the City with a copy of any policy required under
this Article upon the demand for such policy by the Commissioner or the New York City Law
Department.

E. Acceptance by the Commissioner of a certificate or a policy does not excuse the
Contractor from maintaining policies consistent with all provisions of this Article (and ensuring
that subcontractors maintain such policies) or from any liability arising from its failure to do so.

F. In the event the Contractor receives notice, from an insurance company or other
person, that any insurance policy required under this Article shall expire or be cancelled or
terminated for any reason, the Contractor shall immediately forward a copy of such notlce to
both the Commissioner, Department of Small Business Services, 110 William Street, 7" Floor,
New York, New York 10038, Att: First Deputy Commissioner andthe New York City
Comptroller, Attn: Office of Contract Administration, Municipal Building, One Centre Street,
Room 1005, New York, New York 10007,

Section 7.09 Miscellaneous

A. Whenever notice of loss, damage, occurrence, accident, claim or suit is required
under a general liability policy maintained in accordance with this Article, the Contractor shall
provide the insurer with timely notice thereof on behalf of the City. Such notice shall be given
even where the Contractor may not have coverage under such policy (for example, where one of
Contractor’s employees was injured). Such notice shall expressly specify that “this notice is
being given on behalf of the City of New York as Additional Insured” and contain the following
information: the number of the insurance policy; the name of the named insured; the date and
location of the damage, occurrence, or accident; the identity of the persons or things injured,
damaged, or lost; and the title of the claim or suit, if applicable. The Contractor shall
simultaneously send a copy of such notice to the City of New York c/o Insurance Claims
Specialist, Affirmative Litigation Division, New York City Law Department, 100 Church Street,
New York, New York 10007. If the Contractor fails to comply with the requirements of this
paragraph, the Contractor shall indemnify the City for all losses, judgments; seitlements and
expenses, including reasonable attorneys’ fees, arising from an insurer’s disclaimer of coverage
citing late notice by or on behalf of the City.

B. The Contractor’s failure to ma_ihtain any of the insurance required by this Article
shall constitute a material breach of this Agreement. Such breach shall not be waived or
otherwise excused by any action or inaction by the City at any time.

C. Insurance coverage in the minimum amounts required in this Article shall not

relieve the Contractor or its subcontractors of any liability under this Agreement, nor shall it
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preclude the City from exercising any rights or taking such other actions as are available to it
under any other provisions of this Agreement or Law.

D. The Contractor waives all rights against the City, including its officials and
employees for any damages or losses that are covered under any insurance required under this
Article (whether or not such insurance is actually procured or claims are paid thereunder) or any
other insurance applicable to the operations of the Contractor and/or its subcontractors in the
performance of this Agreement.

E. In the event the Contractor requires any subcontractor to procure insurance with
regard {0 any operations under this Agreement and requires such subcontractor to name the
Contractor as an additional insured under such insurance, the Contractor shall ensure that such
entity also name the City, including its officials and employees, as an additional insured with
coverage at least as broad as the most recently issued ISO form CG 20 26.

8. PROTECTION OF PERSONS AND PROPERTY AND INDEMNIFICATION

Section 8.01 Reasonable Precautions

The Contractor shall take all reasonable precautions to protect all persons and the
property of the City and of others from damage, loss or injury resulting from the Contractor’s
and/or its subcontractors’ operations under this Agreement.

Section 8.02 Protection of City Property

The Contractor assumes the risk of, and shall be responsible for, any loss or damage to
City property, including property and equipment leased by the City, used in the performance of
this Agreement, where such loss or damage is caused by any tortious act, or failure to comply
with the provisions of this Agreement or of Law by the Contractor, its officers, employees,
agents or subcontractors.

Section 8.03 Indemnification

The Contractor shall defend, indemnify and hold the City, its officers and employees
harmless from any and all claims (even if the allegations of the lawsuit are without merit) or
judgments for damages on account of any injuries or death to any person or damage to any
property and from costs and expenses to which the City, its officers and employees may be
subjected or which it may suffer or incur allegedly arising out of or in connection with any
operations of the Contractor and/or its subcontractors to the extent resuliing from any negligent
act of commission or omission, any intentional tortious act, or failure to comply with the
provisions of this Agreement or of the Laws. Insofar as the facts or Law relating to any claim
would preclude the City from being completely indemnified by the Contractor, the City shall be
partially indemnified by the Contractor to the fullest extent permitted by Law.

Section 8.04 Infringement Indemnification
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The Contractor shall defend, indemnify and hold the City harmless from any and all
claims (even if the allegations of the lawsuit are without merit) or judgments for damages and
from costs and expenses to which the City may be subject to or which it may suffer or incur
allegedly arising out of or in connection with any infringement by the Contractor of any
copyright, trade secrets, trademark or patent rights or any other property or personal right of any
third party by the Contractor and/or its subcontractors in the performance of this Agreement.
The Contractor shall defend, indemnify, and hold the City harmless regardless of whether or not
the alleged infringement arises out of compliance with the Agreement’s scope of services/scope
of work. Insofar as the facts or Law relating to any claim would preclude the City from being
completely indemnified by the Contractor, the City shall be partially indemnified by the
Contractor to the fullest extent permitted by Law.

Section 8.05 Indemnification Obligations Not Limited By Insurance Obligation

The indemnification provisions set forth in this Article shall not be limited in any way by
the Contractor’s obligations to obtain and maintain insurance as provided in this Agreement.

Section 8.06 Actions By or Against Third Parties

A. In the event any claim is made or any action brought in any way relating to
Agreement, other than an action between the City and the Contractor, the Contractor shall
diligently render o the City without additional compensation all assistance which the City may

reasonably require of the Contractor.

B. The Contractor shall report to the Department in writing within five (5) business
Days of the initiation by or against the Contractor of any Jegal action or proceeding in connection
with or relating to this Agreement.

Section 8.07 Withholding of Payments

A. In the cvent that any claim is made or any action is brought against the City for
which the Contractor may be required to indemnify the City pursuant to this Agreement, the City
shall have the right to withhold further payments under this Agreement for the purpose of set-off
in sufficient sums to cover the said claim or action. '

B. In the event that any City property is lost or damaged as set forth in Section 8.02,
except for normal wear and tear, the City shall have the right to withhold further payments under
this Agreement for the purpose of set-off in sufficient sums to cover such loss or damage.

C. The City shall not, however, impose a setoff in the event that an insurance
company that provided liability insurance pursuant to Article 7 above has accepted the City's

tender of the claim or action without a reservation of rights.

D. The Department may, at its option, withhold for purposes of set-off any monies
due to the Contractor under this Agreement up to the amount of any disallowances or questioned
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costs resulting from any audits of the Contractor or to the amount of any overpayment to the
Contractor with regard to this Agreement.

E. The rights and remedies of the City provided for in this Section shall not be
exclusive and are in addition to any other rights and remedies provided by Law or this
Agreement.

Section 8.08 No Third Party Rights

The provisions of this Agreement shall not be deemed to create any right of action in
favor of third parties against the Contractor or the City or their respective officers and
employees.

9. CONTRACT CHANGES
Section 9.01 Contract Changes

Changes to this Agreement may be made only as duly authorized by the ACCO or his or
her designee and in accordance with the PPB Rules. Any amendment or change to this
Agreement shall not be valid unless made in writing and signed by authorized representatives of
both parties. Contractors deviating from the requirements of this Agreement without a duly
approved and executed change order document, or writtén contract modification or amendment,
do so at their own risk.

Section 9.02 Changes Through Fault of Contractor

In the event that any change is required in the data, documents, deliverables, or other
services to be provided under this Agreement because of negligence or error of the Contractor,
no additional compensation shall be paid to the Contractor for making such change, and the
Contractor is obligated to make such change without additional compensation.

10. TERMINATION, DEFAULT. AND REDUCTIONS IN FUNDING
Section 10.01 Termination by the City Without Cause

A The City shall have the right to terminate this Agreement, in whole or in part,
without cause, in accordance with the provisions of Section 10.05.

B. If the City terminates this Agreement pursuant to this Section, the following
provisions apply. The City shall not incur or pay any further obligation pursuant to this
Agreement beyond the termination date set by the City pursuant to Section 10.05. The City shall
pay for services provided in accordance with this Agreement prior to the termination date. In
addition, any obligation necessarily incurred by the Contractor on account of this Agreement
prior to receipt of notice of termination and falling due after the termination date shall be paid by
the City in accordance with the terms of this Agreement. In no event shall such obligation be
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construed as including any lease or other occupancy agreement, oral or written, entered into
between the Contractor and its landlord.

Section 10.02 Reductions in Federal, State and/or City Funding

A. This Agreement is funded in whole or in part by funds secured from the federal,

State and/or City governments. Should there be a reduction or discontinuance of such funds by
action of the federal, State and/or City governments, the City shall have, in its sole discretion, the
right to terminate this Agreement in whole or in part, or to reduce the funding and/or level of
services of this Agreement caused by such action by the federal, State and/or City governments,
including, in the case of the reduction option, but not limited to, the reduction or elimination of
programs, services or service components; the reduction or elimination of contract-reimbursable
staff or staff-hours, and corresponding reductions in the budget of this Agreement and in the total
amount payable under this Agreement. Any reduction in funds pursuant to this Section shall be
accompanied by an appropriate reduction in the services performed under this Agreement.

B. In the case of the reduction option referred to in Paragraph A, above, any such
reduction shall be effective as of the date set forth in a written notice thereof to the Contractor,
which shall be not less than thirty (30) Days from the date of such notice. Prior to sending such
notice of reduction, the Department shall advise the Contractor that such option is being
exercised and afford the Contractor an opportunity to make within seven (7) Days any
suggestion(s) it may have as to which program(s), service(s), service component(s), staff or staff-
hours might be reduced or eliminated, provided, however, that the Department shall not be
bound to utilize any of the Contractor’s suggestions and that the Department shall have sole
discretion as to how to effectuate the reductions.

C. If the City reduces funding pursuant to this Section, the following provisions
apply. The City shall pay for services provided in accordance with this Agreement prior to the
reduction date. In addition, any obligation necessarily incurred by the Contractor on account of
this Agreement prior to receipt of notice of reduction and falling due after the reduction date
shall be paid by the City in accordance with the terms of this Agreement. In no event shall such
obligation be construed as including any lease or other occupancy agreement, oral or written,
entered into between the Contractor and its landlord.

D. To the extent that the reduction in public funds is a result of the State determining
that the Contractor may receive medical assistance funds pursuant to title eleven of article five of
the Social Services Law to fund the services contained within the scope of a program under this
Agreement, then the notice and effective date provisions of this section shall not apply, and the
Department may reduce such public funds authorized under this Agreement by informing the
Contractor of the amount of the reduction and revising attachments to this agreement as
appropriate.

Section 10.03 Contractor Default

A. The City shall have the right to declare the Contractor in default:
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1. Upon a breach by the Contractor of a material term or condition of this
Agreement, including unsatisfactory performance of the services;

2, Upon insolvency or the commencement of any proceeding by or against
the Contractor, either voluntarily or involuntarily, under the Bankruptcy Code or relating
to the insolvency, receivership, liquidation, or composition of the Contractor for the
benefit of creditors;

3. If the Contractor refuses or fails to proceed with the services under the
Agreement when and as directed by the Commissioner;

4. If the Contractor or any of its officers, directors, partners, five percent
(5%) or greater shareholders, principals, or other employee or person substantially
involved in its activities are indicted or convicted after execution of the Agreement under
any state or federal law of any of the following:

a. a criminal offense incident to obtaining or attempting to obtain or
performing a public or private contract;

b. fraud, embezzlement, theft, bribery, forgery, falsification, or
destruction of records, or receiving stolen property;

c. a criminal violation of any state or federal antitrust law;
d. violation of the Racketeer Influence and Corrupt Organization Act,

18 U.S.C. § 1961 et seq., or the Mail Fraud Act, 18 U.S.C. § 1341 et seq., for acts
in connection with the submission of bids or proposals for a public or private

confract;

e. conspiracy to commit any act or omission that would constitute
grounds for conviction or liability under any statute described in subparagraph (d)
above; or

f. an offense indicating a lack of business integrity that seriously and

directly affects responsibility as a City vendor.

5. If the Contractor or any of its officers, directors, partners, five percent
(5%) or greater shareholders, principals, or other employee or person substantially
involved in its activities are subject to a judgment of civil liability under any state or
federal antitrust law for acts or omissions in connection with the submission of bids or
proposals for a public or private contract; or

6. If the Contractor or any of its officers, directors, partners, five percent

(5%) or greater shareholders, principals, or other employee or person substantially
involved in its activities makes or causes to be made any false, deceptive, or fraudulent
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material statement, or fail to make a required material statement in any bid, proposal, or
application for City or other government work.

B. The right to declare the Contractor in default shall be exercised by sending the
Contractor a written notice of the conditions of default, signed by the Commissioner, setting
forth the ground or grounds upon which such default is declared (“Notice to Cure”). The
Contractor shall have ten (10) Days from receipt of the Notice to Cure or any longer period that
is set forth in the Notice to Cure to cure the default. The Commissioner may temporarily
suspend services under the Agreement pending the outcome of the default proceedings pursuant
to this Section.

C. If the conditions set forth in the Notice to Cure are not cured within the period set
forth in the Notice to Cure, the Commissioner may declare the Contractor in default pursuant to
this Section. Before the Commissioner may exercise his or her right to declare the Contractor in
default, the Commissioner shall give the Contractor an opportunity to be heard upon not less than
five (5) business days’ notice. The Commissioner may, in his or her discretion, provide for such
opportunity to be in writing or in person. Such opportunity to be heard shall not occur prior to
the end of the cure period but notice of such opportunity to be heard may be given prior to the
end of the cure period and may be given contemporaneously with the Notice to Cure.

D. After the opportunity to be heard, the Commissioner may terminate the
Agreement, in whole or in part, upon finding the Contractor in default pursuant to this Section, in
accordance with the provisions of Section 10.05.

E. The Commissioner, after declaring the Contractor in default, may have the
services under the Agreement completed by such means and in such manner, by contract with or
without public letting, or otherwise, as he or she may deem advisable in accordance with
applicable PPB Rules. After such completion, the Commissioner shall certify the expense
incurred in such completion, which shall include the cost of re-letting. Should the expense of
such completion, as certified by the Commissioner, exceed the total sum which would have been
payable under the Agreement if it had been completed by the Contractor, any excess shall be
promptly paid by the Contractor upon demand by the City. The excess expense of such
completion, including any and all related and incidental costs, as so certified by the
Commissioner, and any liquidated damages assessed against the Contractor, may be charged
against and deducted out of monies earned by the Contractor.

Section 10.04 Force Majeure

A For purposes of this Agreement, a force majeure event is an act or event beyond
the control and without any fault or negligence of the Contractor (“Force Majeure Event”). Such
events may include, but are not limited to, fire, flood, earthquake, storm or other natural disaster,
civil commotion, war, terrorism, riot, and labor disputes not brought about by any act or
omission of the Contractor.

B. In the event the Contractor cannot comply with the terms of the Agreement
(including any failure by the Coniractor to make progress in the performance of the services)
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because of a Force Majeure Event, then the Contractor may ask the Commissioner to excuse the
nonperformance and/or terminate the Agreement. If the Commissioner, in his ot her reasonable
discretion, defermines that the Contractor canmot comply with the terms of the Agreement
because of a Force Majeure Event, then the Commissioner shall excuse the nonperformance and
may terminate the Agreement. Such a termination shall be deemed to be without cause.

C. If the City terminates the Agreement pursuant to this Section, the following
provisions apply. The City shall not incur or pay any further obligation pursuant to this
Agreement beyond the termination date. The City shall pay for services provided in accordance
with this Agreement prior to the termination date. Any obligation necessarily incurred by the
Contractor on account of this Agreement prior to receipt of notice of termination and falling due
after the termination date shall be paid by the City in accordance with the terms of this
Agreement. In no event shall such obligation be construed as including any lease or other
occupancy agreement, oral or written, entered into between the Contractor and its landlord.

Section 10.05 Procedures for Termination

A. The Department and/or the City shall give the Contractor written notice of any
termination of this Agreement. Such notice shall specify the applicable provision(s) under which
the Agreement is terminated and the effective date of the termination. Except as otherwise
provided in this Agreement, the notice shall comply with the provisions of this Section. For
termination without cause, the effective date of the termination shall not be less than ten (10)
Days from the date the notice is personally delivered, or fifteen (15) Days from the date the
notice is either sent by certified mail, return receipt requested, or sent by fax and deposited in a
post office box regularly maintained by the United States Postal Service in a postage pre-paid
envelope. In the case of termination for default, the effective date of the termination shall be as
set forth above for a termination without cause of such earlier date as the Commissioner may
determine. If the City terminates the Agreement in part, the Contractor shall continue the

performance of the Agreement to the extent not terminated.

B. Upon termination or expiration of this Agreement, the Contractor shall comply
with the City close-out procedures, including but not limited to:

1. Accounting for and refunding to the Department, within forty-five (45)
Days, any unexpended funds which have been advanced to the Contractor pursuant to this
Agreement;

2. Furnishing within forty-five (45) Days an inventory t0 the Department of
all equipment, appurtenances and property purchased through or provided under this
Agrecment and carrying out any Department or City directive concerning the disposition
of such equipment, appurtenances and propetty;

3. Tumning over to the Department or its designees all books, records,
documents and material specifically relating to this Agreement that the Department has
requested be turned over;
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4. Submitting to the Department, within ninety (90) Days, a final statement
and report relating to the Agreement. The report shall be made by a certified public
accountant or a licensed public accountant; and

5. Providing reasonable assistance to the Department in the transition, if any,
to a new contractor.

Section 10.06 Miscellaneous Provisions

A. The Commissioner, in addition to any other powers set forth in this Agreement or
by operation of Law, may suspend, in whole or in part, any part of the services to be provided
under this Agreement whenever in his or her judgment such suspension is required in the best
interest of the City. If the Commissioner suspends this Agreement pursuant to this Section, the
City shall not incur or pay any further obligation pursuant to this Agreement beyond the
suspension date until such suspension is lifted. The City shall pay for services provided in
accordance with this Agreement prior to the suspension date. In addition, any obligation
necessarily incurred by the Contractor on account of this Agreement prior to receipt of notice of
suspension and falling due during the suspension period shall be paid by the City in accordance
with the terms of this Agreement.

B. Notwithstanding any other provisions of this Agreement, the Contractor shall not
be relieved of liability to the City for damages sustained by the City by virtue of the Contractor’s
breach of the Agreement, and the City may withhold payments to the Contractor for the purpose
of set-off in the amount of damages due to the City from the Contractor.

C. The rights and remedies of the City provided in this Article shall not be exclusive
and are in addition to all other rights and remedies provided by Law or under this Agreement.

11. PROMPT PAYMENT AND ELECTRONIC FUNDS TRANSFER

Section 11.01 Prompt Payment
A. The prompt payment provisions of PPB Rule § 4-06 are applicable to payments
made under this Agreement. The provisions generally require the payment to the Contractor of
interest on payments made after the required payment date, as set forth in the PPB Rules.
B. The Contractor shall submit a proper invoice to receive payment, except where
the Agreement provides that the Contractor will be paid at predetermined intervals without

having to submit an invoice for each scheduled payment.

C. Determination of interest due will be made in accordance with the PPB Rules and
the applicable rate of interest shall be the rate in effect at the time of payment.

Section 11.02 Electronic Funds Transfer

LDCMT-30-746



A. In accordance with Admin. Code § 6-107.1, the Contractor agrees to accept
payments under this Agreement from the City by electronic funds transfer. An electronic funds
transfer is any transfer of funds, other than a transaction originated by check, drafi, or similar
paper instrument, which is initiated through an electronic terminal, telephonic instrument or
computer or magnetic tape so as to order, instruct, or authorize a financial institution to debit or
credit an account. Prior to the first payment made under this Agreement, the Contractor shall
designate one financial institution or other authorized payment agent and shall complete the
“EFT Vendor Payment Enrollment Form™ available from the Agency or at
http://www.nyc.gov/dof in order to provide the commissioner of the Department of Finance with
information necessary for the Contractor to receive electronic funds transfer payments through
the designated financial institution or authorized payment agent. The crediting of the amount of
a payment to the appropriate account on the books of a financial institution or other authorized
payment agent designated by the Contractor shall constitute full satisfaction by the City for the
amount of the payment under this Agreement. The account information supplied by the
Contractor to facilitate the electronic funds transfer shall remain confidential to the fullest extent
provided by Law.

B. The Agency Head may waive the application of the requirements of this Section
to payments on contracts entered into pursuant to Charter § 315. In addition, the commissioner
of the Department of Finance and the Comptroller may jointly issue standards pursuant to which
the Agency may waive the requirements of this Section for payments in the following
circumstances: (i) for individuals or classes of individuals for whom compliance imposes a
hardship; (ii) for classifications or types of checks; or (iii) in other circumstances as may be
necessary in the best interest of the City.

C. This Section is applicable to contracts valued at Twenty-Five Thousand Dollars
($25,000) and above.

12. CLAIMS
Section 12.01 Choice of Law

This Agreement shall be deemed to be executed in the City and State of New York,
regardless of the domicile of the Contractor, and shall be governed by and construed in
accordance with the Laws of the State of New York (notwithstanding New York choice of law or
conflict of law principles) and the Laws of the United States, where applicable.

Section 12.02 Jurisdiction and Venue

The parties agree that any and all claims asserted by or against the City arising under or
related to this Agreement shall solely be heard and determined either in the courts of the United
States located in the City or in the courts of the State located in the City and County of New
York. The parties shall consent to the dismissal and/or transfer of any claims asserted in any
other venue or forum to the proper venue or forum. If the Contractor initiates any action in
breach of this Section, the Contractor shall be responsible for and shall promptly reimburse the
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City for any attorneys’ fees incurred by the City in removing the action to a proper court
consistent with this Section.

Section 12.03 Resolution of Disputes

A Except as provided in Subparagraphs (A)(1) and (A)(2) below, all disputes
between the City and the Contractor that arise under, or by virtue of, this Agreement shall be
finally resolved in accordance with the provisions of this Section and PPB Rule § 4-09. This
procedure shall be the exclusive means of resolving any such disputes.

1. This Section shall not apply to disputes concerning matters dealt with in
other sections of the PPB Rules or to disputes involving patents, copyrights, trademarks,
or trade secrets (as interpreted by the courts of New York State) relating to proprietary
rights in computer software, or to termination other than for cause.

2. For construction and construction-related services this Section shall apply
only to disputes about the scope of work delineated by the Agreement, the interpretation
of Agreement documents, the amount to be paid for extra work or disputed work
performed in connection with the Agreement, the conformity of the Contractor’s work to
the Agreement, and the acceptability and quality of the Contractor’s work; such disputes
arise when the City Engineer, City Resident Engineer, City Engineering Audit Officer, or
other designee of the Agency Head makes a determination with which the Contractor
disagrees. For construction, this Section shall not apply to termination of the Agreement
for cause or other than for cause.

B. All determinations required by this Section shall be clearly stated, with a reasoned
explanation for the determination based on the information and evidence presented to the party
making the determination. Failure to make such determination within the time required by this
Section shall be deemed a non-determination without prejudice that will allow application to the
next level.

C. During such time as any dispute is being presented, heard, and considered
pursuant to this Section, the Agreement terms shall remain in full force and effect and, unless
otherwise directed by the ACCO or Engineer, the Contractor shall continue to perform work in
accordance with the Agreement and as directed by the ACCO or City Engineer, City Resident
Engineer, City Engineering Audit Officer, or other designee of the Agency Head. Failure of the
Contractor to continue the work as directed shall constitute a waiver by the Contractor of any and
all claims being presented pursuant to this Section and a material breach of contract.

D. Presentation of Dispute to Agency Head.

1. Notice of Dispute and Agency Response. The Contractor shall present its
dispute in writing (“Notice of Dispute™) to the Agency Head within the time specified
herein, or, if no time is specified, within thirty (30) Days of receiving written notice of
the determination or action that is the subject of the dispute. This notice requirement
shall not be read to replace any other notice requirements contained in the Agreement.
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The Notice of Dispute shall include all the facts, evidence, documents, or other basis
upon which the Contractor relies in support of its position, as well as a detailed
computation demonstrating how any amount of money claimed by the Contractor in the
dispute was arrived at. Within thirty (30) Days after receipt of the complete Notice of
Dispute, the ACCO or, in the case of construction or construction-related services, the
City Engineer, City Resident Engineer, City Engineering Audit Officer, or other designee
of the Agency Head, shall submit to the Agency Head all materials he or she deems
pertinent to the dispute. Following initial submissions to the Agency Head, either party
may demand of the other the production of any document or other material the
demanding party believes may be relevant to the dispute. The requested party shall
produce all relevant materials that are not otherwise protected by a legal privilege
recognized by the courts of New York State. Any question of relevancy shall be
determined by the Agency Head whose decision shall be final. Willful failure of the
Contractor to produce any requested material whose relevancy the Contractor has not
disputed, or whose relevancy has been affirmatively determined, shall constitute a waiver
by the Contractor of its claim.

2. Agency Head Inquiry. The Agency Head shall examine the material and
may, in his or her discretion, convenc an informal conference with the Coniractor and the
ACCO and, in the case of construction or construction-related services, the City
Engineer, City Resident Engineer, City Engineering Audit Officer, or other designee of
the Agency Head, to resolve the issue by mutual consent prior to reaching a
determination. The Agency Head may seek such technical or other expertise as he or she
shall deem appropriate, including the use of neutral mediators, and require any such
additional material from either or both parties as he or she decms fit. The Agency Head’s
ability to render, and the effect of, a decision hereunder shall not be impaired by any
negotiations in connection with the dispute presented, whether or not the Agency Head
participated therein. The Agency Head may or, at the request of any party to the dispute,
shall compel the participation of any other contractor with a contract related to the work
of this Agreement and that contractor shall be bound by the decision of the Agency Head.
Any contractor thus brought into the dispute resolution proceeding shall have the same
rights and obligations under this Section as the Contractor initiating the dispute.

3. Agency Head Determination. Within thirty (30) Days after the receipt of
all materials and information, or such longer time as may be agreed to by the partics, the
Agency Head shall make his or her determination and shall deliver or send a copy of such
determination to the Contractor and ACCO and, in the case of construction or
construction-related services, the City Engineer, City Resident Engineer, City
Engineering Audit Officer, or other designee of the Agency Head, together with a
statement concerning how the decision may be appealed.

4. Finality of Agency Head Decision. The Agency Head’s decision shall be
final and binding on all parties, unless presented to the Contract Dispute Resolution
Board (“CDRB™) pursuant to this Section. The City may not take a petition to the CDRB.
However, should the Contractor take such a petition, the City may seek, and the CDRB
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may render, a determination less favorable to the Contractor and more favorable to the
City than the decision of the Agency Head.

E. Presentation of Dispute to the Comptroller. Before any dispute may be brought
by the Contractor to the CDRB, the Contractor must first present its claim to the Comptroller for
his or her review, investigation, and possible adjusiment. ‘

1. Time, Form, and Content of Notice. Within thirty (30) Days of receipt of
a decision by the Agency Head, the Contractor shall submit to the Comptroller and to the
Agency Head a Notice of Claim regarding its dispute with the Agency. The Notice of
Claim shall consist of (i) a brief statement of the substance of the dispute, the amount of
money, if any, claimed and the reason(s) the Contractor contends the dispute was
wrongly decided by the Agency Head; (ii) a copy of the decision of the Agency Head;
and (iii) a copy of all materials submitted by the Contractor to the Agency, including the
Notice of Dispute. The Contractor may not present to the Comptroller any material not
presented to the Agency Head, except at the request of the Comptroller.

2. Agency Response. Within thirty (30) Days of receipt of the Notice of
Claim, the Agency shall make available to the Comptroller a copy of all material
submitted by the Agency to the Agency Head in connection with the dispute. The
Agency may not present to the Comptroller any material not presented to the Agency
Head, except at the request of the Comptroller.

3. Comptroller Investigation. The Comptroller may investigate the claim in
dispute and, in the course of such investigation, may exercise all powers provided in
Admin. Code 8§ 7-201 and 7-203. In addition, the Comptroller may demand of either
party, and such party shall provide, whatever additional material the Comptroller deems
pertinent to the claim, including original business records of the Contractor. Willful
failure of the Contractor to produce within fifteen (15) Days any material requested by
the Comptroller shall constitute a waiver by the Contractor of its claim. The Compiroller
may also schedule an informal conference to be attended by the Contractor, Agency
representatives, and any other personnel desired by the Comptroller.

4. Opportunity of Comptroller to Compromise or Adjust Claim. The
Comptroller shall have forty-five (45) Days from his or her receipt of all materials
referred to in Paragraph (E)(3) above to investigate the disputed claim. The period for
investigation and compromisc may be further extended by agreement between the
Contractor and the Comptroller, to a maximum of ninety (90) Days from the
Comptroller’s receipt of all the materials. The Contractor may not present its petition to
the CDRB until the period for investigation and compromise delineated in this Paragraph
has expired. In compromising or adjusting any claim hereunder, the Comptroller may not
revise or disregard the terms of the Agreement.

F. Contract Dispute Resolution Board. There shall be a Contract Dispute Resolution
Board composed of:
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1. the chief administrative law judge of the Office of Administrative Trials
and Hearings (“OATH”) or his or her designated OATH administrative law judge, who
shall act as chairperson, and may adopt operational procedures and issue such orders
consistent with this Section as may be necessary in the execution of the CDRB’s
functions, including, but not limited to, granting extensions of time to present or r¢spond
to submissions;

2. the City Chief Procurement Officer (“CCPO”) or his or her designee; any
designee shall have the requisite background to consider and resolve the merits of the
dispute and shall not have participated personally and substantially in the particular
matter that is the subject of the dispute or report to anyone who so participated; and

3. a person with appropriate expertise who is not an employee of the City.
This person shall be selected by the presiding administrative law judge from a
prequalified panel of individuals, established, and administered by OATH, with
appropriate background to act as decision-makers in a dispute. Such individuals may not
have a contract or dispute with the City or be an officer or employee of any company or
organization that does, or regularly represent persons, companies, or organizations having
disputes with the City.

G. Petition to CDRB. In the event the claim has not been settled or adjusted by the
Comptroller within the period provided in this Section, the Contractor, within thirty (30) Days
thereafter, may petition the CDRB to review the Agency Head determination.

1. Form and Content of Petition by the Contractor. The Contractor shall
present its dispute to the CDRB in the form of a petition, which shall include (i) a brief
statement of the substance of the dispute, the amount of money, if any, claimed, and the
reason(s) the Contractor contends that the dispute was wrongly decided by the Agency
Head; (i) a copy of the decision of the Agency Head; (iif} copies of all materials
submitted by the Contractor to the Agency; (iv) a copy of the decision of the Comptroller,
if any, and (v) copies of all correspondence with, and material submitted by the
Contractor to, the Comptroller’s Office. The Contractor shall concurrently submit four
complete sets of the petition: one to the Corporation Counsel (Attn: Commercial and Real
Estate Litigation Division), and three to the CDRB at OATH’s offices, with proof of
service on the Corporation Counsel. In addition, the Contractor shall submit a copy of the
statement of the substance of the dispute, cited in (i) above, to both the Agency Head and

_the Comptroller.

2. Agency Response. Within thirty (30) Days of receipt of the petition by the
Corporation Counsel, the Agency shall respond to the statement of the Contractor and
make available to the CDRB all material it submitted to the Agency Head and
Comptroller. Three complete. copies of the Agency response shall be submitted to the
CDRB at OATH’s offices and one to the Contractor. Extensions of time for submittal of
the Agency response shall be given as necessary upon a showing of good cause or, upon
the consent of the parties, for an initial period of up to thirty (30) Days.
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3. Further Proceedings. The CDRB shall permit the Contractor fo present its
case by submission of memoranda, briefs, and oral argument. The CDRB shall also
permit the Agency to present its case in response to the Contractor by submission of
memoranda, briefs, and oral argument. If requested by the Corporation Counsel, the
Comptroller shall provide reasonable assistance in the preparation of the Agency’s case.
Neither the Contractor nor the Agency may support its case with any documentation or
other material that was not considered by the Comptroller, unless requested by the
CDRB. The CDRB, in its discretion, may seek such technical or other expert advice as it
shall deem appropriate and may seek, on its own or upon application of a party, any such
additional material from any party as it deems fit. The CDRB, in its discretion, may
combine more than one dispute between the parties for concurrent resolation.

4. CDRB Determination. Within forty-five (45) Days of the conclusion of
all submissions and oral arguments, the CDRB shall render a decision resolving the
dispute. In an unusually complex case, the CDRB may render its decision in a longer
period of time, not to exceed ninety (90) Days, and shall so advise the parties at the
commencement of this period. The CDRB’s decision must be consistent with the terms
of this Agreement. Decisions of the CDRB shall only resolve matters before the CDRB
and shall not have precedential effect with respect to matters not before the CDRB.

5. Notification of CDRB Decision. The CDRB shall send a copy of its
decision to the Contractor, the ACCQO, the Corporation Counsel, the Comptroller, the
CCPO, and, in the case of construction or construction-related services, the City
Engineer, City Resident Engineer, City Engineering Audit Officer, or other designee of
the Agency Head. A decision in favor of the Contractor shall be subject to the prompt
payment provisions of the PPB Rules. The required payment date shall be thirty (30)
Days after the date the parties are formally notified of the CDRB’s decision.

6. Finality of CDRB Decision. The CDRB’s decision shall be final and
binding on all parties. Any party may seek review of the CDRB’s decision solely in the

form of a challenge, filed within four months of the date of the CDRB’s decision, in a

court of competent jurisdiction of the State of New York, County of New York pursuant

to Article 78 of the Civil Practice Law and Rules. Such review by the court shall be
limited to the question of whether or not the CDRB’s decision was made in violation of
lawful procedure, was affected by an error of Law, or was arbitrary and capricious or an
abuse of discretion. No evidence or information shall be infroduced or relied upen in

such proceeding that was not presented to the CDRB in accordance with PPB Rules § 4-

09.

H. Any termination, cancellation, or alleged breach of the Agreement prior to or
during the pendency of any proceedings pursuant to this Section shall not affect or impair the
ability of the Agency Head or CDRB to make a binding and final decision pursuant to this
Section.

Section 12.04 Claims and Actions

LDCMT-30-746



A. Any claim against the City or Department based on this Agreement or arising out
of this Agreement that is not subject to dispute resolution under the PPB Rules or this Agreement
shall not be made or asserted in any legal proceeding, unless the Contractor shall have strictly
complied with all requirements relating to the giving of notice and of information with respect to
such claims as provided in this Agreement. '

B. No action shall be instituted or maintained on any such claims unless such action
shall be commenced within six (6) months after the date of filing with the Comptroller of the
certificate for the final payment under this Agreement, or within six (6) months of the
termination or expiration of this Agreement, or within six (6) months after the accrual of the
cause of action, whichever first occurs.

Section 12.05 No Claim Against Officers, Agents or Employees

No claim shall be made by the Contractor against any officer, agent, or employee of the
City in their personal capacity for, or on account of, anything done or omitted in connection with
this Agreement.

Section 12.06 General Release

The acceptance by the Coniractor or its assignees of the final payment under this
Agreement, whether by check, wire transfer, or other means, and whether pursuant to invoice,
voucher, judgment of any court of competent jurisdiction or any other administrative means,
shall constitute and operate as a release of the City from any and all claims of and liability to the
Contractor, of which the Contractor was aware or should reasonably have been aware, arising out
of the performance of this Agreement based on actions of the City prior to such acceptance of
final payment, excepting any disputes that are the subject of pending dispute resolution
procedures.

Section 12.07 No Waiver

Waiver by either the Department or the Contractor of a breach of any provision of this
Agreement shall not be deemed to be a waiver of any other or subsequent breach and shall not be
construed to be a modification of the terms of the Agreement unless and until the same shall be
agreed to in writing by the parties as set forth in Section 9.01.
13. APPLICABLE LAWS
Section 13.01 PPB Rules

This Agreement is subject to the PPB Rules. In the event of a conflict between the PPB
Rules and a provision of this Agreement, the PPB Rules shall take precedence.

Section 13.02 All Legal Provisions Deemed Included
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Each and every provision required by Law to be inserted in this Agreement is bereby
deemed to be a part of this Agreement, whether actually inserted or not.

Section 13.03 Severability / Unlawful Provisions Deemed Stricken

If this Agreement contains any unlawful provision not an essential part of the Agrecment
and which shall not appear to have been a controlling or material inducement to the making of
this Agreement, the unlawful provision shall be deemed of no effect and shall, upon notice by
cither party, be deemed stricken from the Agreement without affecting the binding force of the
remainder.

Section 13.04 Compliance With Laws

The Contracior shall perform all services under this Agreement in accordance with all
applicable Laws as are in effect at the time such services are performed.

Section 13.05 Americans with Disabilities Act (ADA)

A. This Agreement is subject to the provisions of Subtitle A of Title II of the
Ameticans with Disabilities Act of 1990, 42 U.S.C. § 12131 et seq. (“ADA™) and regulations
promulgated pursuant thereto, see 28 CFR Part 35. The Contractor shall not discriminate against
an individual with a disability, as defined in the ADA, in providing services, programs, or
activities pursuant to this Agreement. If directed to do so by the Department to ensure the
Contractor’s compliance with the ADA during the term of this Agreement, the Contractor shall
prepare a plan (“Compliance Plan”) which lists its program site(s) and describes in detail, how it
intends to make the services, programs and activities set forth in the scope of services herein
readily accessible and usable by individuals with disabilities at such site(s). In the event that the
program site is not readily accessible and usable by individuals with disabilities, contractor shall
also include in the Compliance Plan, a description of reasonable aliernative means and methods
that result in making the services, programs or activities provided under this Agreement, readily
accessible to and usable by individuals with disabilities, including but not limited to people with
visual, auditory or mobility disabilities. The Contractor shall submit the Compliance Plan to the
ACCO for review within ten (10) Days after being directed to do so and shall abide by the
Compliance Plan and implement any action detailed in the Compliance Plan to make the
services, programs, or activities accessible and usable by the disabled.

B.  The Contractor’s failure to either submit a Compliance Plan as requited herein or
implement an approved Compliance Plan may be deemed a material breach of this Agreement
and result in the City terminating this Agreement.

Section 13.06 Voter Registration
A. Participating Agencies. Pursuant to Charter § 1057-a, if this Agreement is with a
participating City agency and the Contractor has regular contact with the public in the daily

administration of its business, the Contractor must comply with the requirements of this Section.
The participating City agencies are: the Administration for Children’s Services; the City Clerk;
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the Civilian Complaint Review Board; the Commission on Human Rights; Community Boards;
the Department of Small Business Services; the Department of Citywide Administrative
Services; the Department of Consumer Affairs; the Department of Correction; the Department of
Bnvironmental Protection; the Department of Finance; the Department of Health and Mental
Health; the Department of Homeless Services; the Department of Housing Preservation and
Development; the Department of Parks and Recreation; the Department of Probation; the Taxi
and Limousine Commission; the Department of Transportation; and the Department of Youth
and Community Development.

B. Distribution of Voter Registration Forms. In accordance with Charter § 1057-a,
the Contractor, if it has regular contact with the public in the daily administration of its business
under this Agreement, hereby agrees as follows: '

L. The Contractor shall provide and distribute voter registration forms to all
persons together with written applications for services, renewal, or recertification for
services and change of address relating to such services. Such voter registration forms
shall be provided to the Contractor by the City. The Contractor should be prepared to
provide forms written in Spanish or Chinese, and shall obtain a sufficient supply of such
forms from the City.

2. The Contractor shall also include a voter registration form with any
Contractor communication sent through the United States mail for the purpose of
supplying clients with materials for application, renewal, or recertification for services
and change of address relating to such services. If forms written in Spanish or Chinese
are not provided in such mailing, the Contractor shall provide such forms upon the
Department’s request.

3. The Contractor shall, subject to approval by the Department, incorporate
an opportunity to request a voter registration application into any application for services,
renewal, or recertification for services and change of address relating to such services
provided on computer terminals, the World Wide Web or the Internet. Any person
indicating that they wish to be sent a voter registration form via computer terminals, the
World Wide Web or the Internet shall be sent such a form by the Contractor or be
directed, in a manner subject to approval by the Department, to a link on that system
where such a form may be downloaded.

4. The Contractor shall, at the earliest practicable or next regularly scheduled
printing of its own forms, subject to approval by the Department, physically incorporate
the voter registration forms with its own application forms in a manner that permits the
voter registration portion to be detached therefrom. Until such time when the Coniractor
amends its form, the Contractor should affix or include a postage-paid City Board of
Elections voter registration form to or with its application, renewal, recertification, and
change of address forms.
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5. The Contractor shall prominently display in its public office, subject to
approval by the Department, promotional materials designed and approved by the City or
State Board of Elections.

6. For the purposes of Paragraph A of this Section, the word “Contractor”
shall be deemed to include subcontractors having regular contact with the public in the
daily administration of their business.

7. The provisions of Paragraph A of this Section shall not apply to services
that must be provided to prevent actual or potential danger to life, health, or safety of any
individual or of the public.

C. Assistance in Completing Voter Registration Forms. In accordance with Charter
§ 1057-a, the Contractor hereby agrees as follows:

1. In the event the Department provides assistance in completing distributed
voter registration forms, the Contractor shall also provide such assistance, in the manner
and to the extent specified by the Department.

2. In the event the Department receives and transmits completed registration

forms from applicants who wish to have the forms transmitted to the City Board of

Elections, the Contractor shall similarly provide such service, in the manner and to the
extent specified by the Department. '

3. I, in connection with the provision of services under this Agreemen, the
Contractor intends to provide assistance in completing distributed voter registration forms
or to receive and transmit completed registration forms from applicants who wish to have
the forms transmitted to the City Board of Elections, the Contractor shall do so only by
prior arrangement with the Department.

4. The provision of Paragraph B services by the Contractor may be subject to
Department protocols, including protocols regarding confidentiality.

D. Required Statements. In accordance with Charter § 1057-a, the Contractor hereby
agrees as follows:

1. The Contractor shall advise all persons secking voter registration forms
and information, in writing together with other written materials provided by the
Contractor or by appropriate publicity, that the Contractor’s or government services are
not conditioned on being registered to vote. '

2. No statement shall be made and no action shall be taken by the Contractor

or an employee of the Contractor to discourage an applicant from registering to vote or to
encourage or discourage an applicant from enrolling in any particular political party.
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3. The Contractor shall communicate to applicants that the completion of
voter registration forms is voluntary.

4. The Contractor and the Contractor’s employees shall not:
a. seek to influence an applicant’s political preference or party
designation; '

b. display any political preference or party allegiance;

c. make any statement to -an applicant or take any action the purpose
or effect of which is to discourage the applicant from registering to vote; or

d. make any statement to an applicant or take any action the purpose
or effect of which is to Jead the applicant to believe that a decision to register or
not to register has any bearing on the availability of services or benefits.

E. The Contractor, as defined above and in this Agreement, agrees that the covenants
and representations in this Section are material conditions of this Agreement.

F. The provisions of this Section do not apply where the services under this
Agreement are supported by a federal or State grant of funds and the source of funds prohibits
the use of federal or State funds for the purposes of this Section.

Section 13.07 Participation in an International Boycott

A. The Contractor agrees that neither the Contractor nor any substantially-owned
affiliated company is participating or shall participate in an international boycott in violation of
the provisions of the federal Export Administration Act of 1979, as amended, 50 U.S.C.
Appendix. §§ 2401 et seq., or the regulations of the United States Department of Commerce
promulgated thereunder.

B. Upon the final determination by the Commerce Department or any other agency
of the United States as to, or conviction of, the Coniractor or a substantially-owned affiliated
company thereof, of participation in an international boycott in violation of the provisions of the
Export Administration Act of 1979, as amended, or the regulations promulgated thereunder, the
Comptroller may, at his or her option, render forfeit and void this Agreement. '

C.  The Contractor shall comply in all respects, with the provisions of Admin. Code
§ 6-114 and the rules issued by the Comptroller thereunder.

Section 13.08 MacBride Principles

A. In accordance with and to the extent required by Admin. Code § 6-115.1, the
Contractor stipulates that the Contractor and any individual or legal entity in which the
Contractor holds a ten percent (10%) or greater ownership interest and any individual or legal
entity that holds a ten percent (10%) or greater ownership interest in the Contractor either (a)
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have no business operations in Northern Ireland, or (b) shall take lawful steps in good faith to
conduct any business operations they have in Northern Ireland in accordance with the MacBride
Principles, and shall permit independent monitoring of their compliance with such principles.

B. The Contractor agrees that the covenants and representations in Paragraph A
above are material conditions to this Agreement.

C. This Section does not apply if the Contractor is a not-for-profit corporation.
Section 13.09 Access to Public Health Insurance Coverage Information

A, Participating Agencies. Pursuant to Charter § 1069, if this Agreement is with a
participating City agency and the Contractor is one to whom this Section applies as provided in
Paragraph B of this Section, the Contractor hereby agrees to fulfill the obligations in Paragraph C
of this Section. The participating City agencies are: the Administration for Children’s Services;
the City Clerk; the Commission on Human Rights; the Department for the Aging; the
Department of Corrections; the Department of Homeless Services; the Department of Housing
Preservation and Development; the Department of Juvenile Justice; the Department of Health
and Mental Hygiene; the Department of Probation; the Depariment of Social Services/Human
Resources Administration; the Taxi and Limousine Commission; the Department of Youth and
Community Development; the Office to Combat Domestic Violence; and the Office of
Immigrant Affairs.

B. Applicability to Certain Contractors. This Section shall be applicable to a
Contractor operating pursuant to an Agreement which (i) is in excess of $250,000 and (ii)
requires such Contractor to supply individuals with a written application for, or written renewal
or recertification of services, or request for change of address form in the daily administration of
its contractual obligation to such participating City agency. “Contractors” to whom this Section
applies shall be deemed to include subcontractors if the subcontract requires the subcontractor to
supply individuals with a written application for, or written renewal or recertification of services,
or request for change of address form in the daily administration of the subcontractor’s
contractual obligation.

C. Distribution of Public Health Insurance Pamphlet. In accordance with Charter §
1069, when the participating City agency supplies the Contractor with the public health
insurance program options pamphlet published by the Department of Health and Mental Hygiene
pursuant to Section 17-183 of the Admin. Code (hereinafter “pamphlet”), the Contractor hereby
agrees as follows:

1. The Contractor will distribute the pamphlet to all persons requesting a
written application for services, renewal or recertification of services or request for a change of

address relating to the provision of services.

2. The Contractor will include a pamphlet with any Contractor
communication sent through the United States mail for the purpose of supplying an individual
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with a written application for services, renewal or recertification of services or with a request for
a change of address form relating to the provision of services.

3. The Contractor will provide an opportunity for an individual requesting a
written application for services, renewal or recertification for services or change of address form
relating to the provision of services via the Internet to request a pamphlet, and will provide such
pamphlet by United States mail or an Internet address where such pamphlet may be viewed or
downloaded, to any person who indicates via the Internet that they wish to be sent a pampbhlet.

4, The Contractor will ensure that its employees do not make any statement
to an applicant for services or client or take any action the purpose or effect of which is to lead
the applicant or client to believe that a decision to request public health insurance or a pamphlet
has any bearing on their eligibility to receive or the availability of services or benefits.

‘ 5. The Contractor will comply with: (i) any procedures established by the

participating City agency to implement Charter §1069; (ii) any determination of the
commissioner or head of the participating City agency (which is concurred in by the
commissioner of the Department of Health and Mental Hygiene) to exclude a program, in whole
or in part, from the requirements of Charter § 1069; and (iii) any determination of the
commissioner or head of the participating City agency (which is concurred in by the
commissioner of the Department of Health and Mental Hygiene) as to which Workforce
Investment Act of 1998 offices providing workforce development services shall be required to
fulfill the obligations under Charter § 1069.

D. Non-applicability to Certain Services. The provisions of this Section shall not
apply to services that must be provided to prevent actual or potential danger to the life, health or
safety of any individual or to the public.

Section 13.10 Distribution of Personal Identification Materials

A. Participating Agencies. Pursuant to City Executive Order No. 150 of 2011 (*E.O.
150, if this Agreement is with a participating City agency and the Contractor has regular
contact with the public in the daily administration of its business, the Coniractor must comply
with the requirements of this Section. The participating City agencies are: Administration for
Children's Services, Department of Consumer Affairs, Department of Correction, Department of
Health and Mental Hygiene, Department of Homeless Services, Department of Housing
Preservation and Development, Human Resources Administration, Department of Parks and
Recreation, Department of Probation, and Department of Youth and Community Development.

B. Policy. As expressed in E.O. 150, it is the policy of the City to provide
information to individuals about how they can obtain the various forms of City, State, and
Federal government-issued identification and, where appropriate, to assist them with the process
for applying for such identification.

C. Distribution of Materials. If the Contractor has regular contact with the public in
the daily administration of its business, the Contractor hereby agrees to provide and distribute
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materials and information related to whether and how to obtain various forms of City, State, and
Federal government-issued identification as the Agency directs in accordance with the Agency’s
plans developed pursuant to E.O. 150.

14. MISCELLANEQUS PROVISIONS
Section 14.01 Conditions Precedent

A. This Agreement shall be neither binding nor effective unless and until it is
~ registered pursuant to Charter § 328.

B. The requirements of this Section shall be in addition to, and not in lieu of, any
approval or authorization otherwise required for this Agreement to be effective and for the
expenditure of City funds.

Section 14.02 Merger

This written Agreement contains all the terms and conditions agreed upon by the parties,
and no other agreement, oral or otherwise, regarding the subject matter of this Agreement shall
be deemed to exist or to bind either of the parties, or to vary any of the terms contained in this
Agreement, other than a written change, amendment or modification duly executed by both
parties pursuant to Article 9 of this Appendix C.

Section 14.03 Headings

Headings are inserted only as a matter of convenience and therefore are not a part of and
do not affect the substance of this Agreement.

Section 14.04 Notice

A. The Contractor and the Department hereby designate the business addresses
specified at the beginning of this Agreement as the places where all notices, directions, or
communications from one such party to the other party shall be delivered, or to which they shall
be mailed. Either party may change its notice address at any time by an instrument in writing
executed and acknowledged by the party making such change and delivered to the other party in
the manner as specified below.

B. Any notice, direction, or communication from either party to the other shall be in
writing and shall be deemed to have been given when (i) delivered personally; (ii) sent by
certified mail, return receipt requested; (iii) delivered by overnight or same day courier service in a
properly addressed envelope with confirmation; or (iv) sent by fax or email and, unless receipt of the
. fax or e-mail is acknowledged by the recipient by fax or e-mail, deposited in a post office box
regularly maintained by the United States Postal Service in a properly addressed, postage pre-
paid envelope.
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C. Nothing in this Section shall be deemed to serve as a waiver of any requirements
for the service of notice or process in the institution of an action or proceeding as provided by
Law, including the New York Civil Practice Law and Rules.
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AFFIRMATION
The undersigned proposer or bidder affirms and declares that said proposer or bidder is not in
arrears to the City of New York upon debt, contract or taxes and is not a defaulter, as surety or
otherwise, upon obligation to the City of New York, and has not been declared not responsible,
or disqualified, by any agency of the City of New Yoik, nor is there any proceeding pending
relating to the responsibility or qualification of the proposer or bidder to receive public contract
except

Full name of Proposer or Bidder /below/

Address
City State Zip Code

CHECK ONE BOX AND INCLUDE APPROPRIATE NUMBER:

O A - Individual or Sole Proprietorships
SOCIAL SECURITY NUMBER

1 B - Partnership, Joint Venture or other unincorporated organization
EMPLOYER IDENTIFICATION NUMBER

1 C- Corporation
EMPLOYER IDENTIFICATION NUMBER

By
Signature

Title
If a corporation place seal here

Must be signed by an officer or duly authorized representative.

* Under the Federal Privacy Act, the furnishing of Social Security numbers by bidders or
proposers on City confracts is voluntary. Failure to provide a Social Security number
will not result in a bidder’s/proposer’s disqualification. Social Security numbers will be
used to identify bidders, proposers or vendors to ensure their compliance with laws, to
assist the City in enforcement of laws, as well as to provide the City a means of
identifying businesses seeking City contracts.
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CERTIFICATION BY BROKER

[Pursuant to Article Seven of Appendix C, every Certificate of Insurance must be
accompanied by either the following certification by the broker setting forth the following text
and required information and signatures or complete copies of all policies referenced in the
Certificate of Insurance. In the absence of completed policies, binders are acceptable.]

CERTIFICATION BY BROKER

The undersigned insurance broker represents to the City of New York that the attached
Certificate of Insurance is accurate in all material respects, and that the described insurance is
effective as of the date of this Certification.

[Name of broker (typewritten)]

[Address of broker (typewritten)]

[Signature of authorized officer of broker]

[Name of authorized officer (typewritten)]

[Title of authorized officer (typewritten)]

[Contact Phone Number for Broker (typewriticn)]

[Email Address of Broker (typewritten)]

Swormn to before me this

day of , 201

7

NOTARY PUBLIC
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AFFIRMATION

The undersigned proposer or bidder affirms and declares that said proposer or bidder is not in
arrears to the City of New York upon debt, contract or taxes and is not a defaulter, as surety or
otherwise, upon obligation to the City of New York, and has not been declared not responsible,
or disqualified, by any agency of the City of New York, nor is there any proceeding pending
relating to the responsibility or qualification of the proposer or bidder to receive public contract
except

Full name of Proposer or Bidder /below]

Address
City State Zip Code

CHECK ONE BOX AND INCLUDE APPROPRIATE NUMBER:

U A - Individual or Sole Proprietorships
SOCIAL SECURITY NUMBER

O B - Partnership, Joint Venture or other unincorporated organization
EMPLOYER IDENTIFICATION NUMBER

O € - Corporation
EMPLOYER IDENTIFICATION NUMBER

By
Signature

Title
If a corporation place seal here

Must be signed by an officer or duly authorized representative.
Under the Federal Privacy Act, the furnishing of Social Security numbers by bidders or
proposers on City contracts is voluntary. Failure to provide a Social Security number
will not result in a bidder’s/proposer’s disqualification. Social Security numbers will be
used to identify bidders, proposers or vendors to ensure their compliance with laws, to
agsist the City in enforcement of laws, as well as to provide the City a means of
identifying businesses seeking City contracts.
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APPENDIX D
WHISTLEBLOWER PROTECTION EXPANSION ACT RIDER
1. In accordance with Section 12-113 of the New York City Administrative Code,

(a) Any subcontractor of the Subrecipient under this Agreement whose
subcontract exceeds $100,000 (a “Covered Subcontractor”) shall not take an adverse
personnel action with respect to an officer or employee in retaliation for such officer or
employee making a report of information concerning conduct which such officer or
employee knows or reasonably believes to involve corruption, criminal activity, conflict
of interest, gross mismanagement or abuse of authority by any officer or employee
relating to this Agreement to (i) the Commissioner of the Department of Investigation,
(i} a member of the New York City Council, the City’s Public Advocate or the
Comptroller, or (iii) the City Chief Procurement Officer, OMB Chief Contracting Officer
(“OMB ACCO”) or OMB Commissioner.

(b} If any of a Covered Subcontractor’s officers or employees believes that he or
she has been the subject of an adverse personnel action in vielation of subsection (a)
above, he or she shall be entitled to bring a cause of action against the Covered
Subcontractor to recover all relief necessary to make him or her whole. Such relief may
include but is not limited to: (i) an injunction to restrain continued retaliation, (ii)
reinstatement to the position such employee would have had but for the retaliation or to
an equivalent position, (iii) reinstatement of full fringe benefits and seniority rights, (iv)
payment of two times back pay, plus interest, and (v) compensation for any special
damages sustained as a result of the retaliation, including litigation costs and reasonable
attorney’s fees. An officer or employee described in this paragraph may bring an action
in any court of competent jurisdiction for such relief. An officer or employee who brings
a cause of action pursuant to this paragraph shall notify the OMB ACCO or OMB
Commissioner of such action; provided, however, that failure to provide such notice shall
not be a jurisdictional defect, and shall not be a defense to an action brought pursnant to
this paragraph. This paragraph shall not be deemed to create a right of action against the
City, any public agency or other public entity, or the Subrecipient, nor shall any such
public agency, entity or corporation be made a party to an action brought pursuant to this
subdivision.

(c) Officers and employees of the Subrecipient are subject to and protected by
Section 12-113b.1 and ¢.1 of the New York City Administrative Code.

2. In accordance with Section 6-132 of the New York City Administrative Code, the
Subrecipient and Covered Subcontractors shall post a notice in the form provided by the City in a
prominent and accessible place on any site where work by it pursuant to this Agreement or
covered subcontract hereunder, respectively, is performed that contains information about:

LDCME-30-746



(a) how its employees can report to the New York City Department of
Investigation allegations of fraud, false claims, criminality or corruption arising out of or
in connection with this Agreement or such subcontract; and

(b) the rights and remedies afforded to its employees under New York City
Administrative Code sections 7-805 (the New York City False Claims Act) and 12-113
(the Whistleblower Protection Expansion Act) for lawful acts taken in connection with
the reporting of allegations of fraud, false claims, criminality or corruption in connection
with this Agrecment or such subcontract.

3. For the purposes of this Section, “adverse personne! action” includes dismissal,
demotion, suspension, disciplinary action, negative performance evaluation, any action resulting
in loss of staff, office space, equipment or other benefit, failure to appoint, failure to promote, or
any transfer or assignment or failure to transfer or assign against the wishes of the affected
officer or employee.

4, The Subrecipient shall include the above applicable provisions in all subcontracts
with a value in excess of $100,000.
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WHISTLEBLOWER PROTECTION NOTICE FORM (ATTACHED)
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REPORTING INFORMATION TO THE
NEW YORK CITY DEPARTMENT OF
INVESTIGATION

If you have information of any corrupt or fraudulent activities or unethical conduct relating to a
New York City funded project or contract, contact:

Department of Investigation (DOI) Complaint Bureau
212-825-5959

or by mail or in person at:
DEPARTMENT OF INVESTIGATION
80 MAIDEN LANE, 17th FLOOR
NEW YORK, NEW YORK 10038
Attention: COMPLAINT BUREAU

or file a complaint on-line at:
www.nyc.gov/doi

All communications are confidential.

THE LAW PROTECTS EMPLOYEES OF CITY
CONTRACTORS WHO REPORT CORRUPTION

¢ Any employee of a contractor or subcontractor that has a contract with the City or a City
contractor of more than $100,000 is protected under the law from retaliation by his or her
employer if the employee reports wrongdoing related to the contract to the DOL

e To be protected by this law, an employee must report information about fraud, false
claims, corruption, criminality, conflict of interest, gross mismanagement, or abuse of
authority relating to a City contract over $100,000 to DOI or to certain other government
officials all of whom must forward the report to DOL
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e Any employee who has made such a report and who believes he or she has been
dismissed, demoted, suspended, or otherwise subject to an adverse personnel action
because of that report is entitled to bring a lawsuit against the contractor and recover
damages.

Get the Worms Out
of the Big Apple.
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APPENDIX E

NOTICE TO BIDDERS

As of March 2013 the City has implemented a new web based subcontractor reporting
system through the City's Payee Information Portal (PIP), available at www.nyc.gov/pip. In
order to use the new system, a PIP account will be required. Detailed instructions on creating a
PIP account and using the new system are also available at that site. Additional assistance with
PIP may be received by emailing the Financial Information Services Agency Help Desk at

pip@fisa.nyc.gov.

In order to obtain subcontractor approval under section 3.02 of Appendix C or Article 17
of the Standard Construction Contract and PPB Rule § 4-13 Contractor is required to list the
subcontractor in the system. For each subcontractor listed, Contractor is required to provide the
following information: maximum contract value, description of subcontractor work, start and end
date of the subcontract and identification of the subcontractor’s industry. Thereafter, Contractor
will be required to report in the system the payments made to each subcontractor within 30 days
of making the payment. If any of the required information changes throughout the term of the
coniract, Contractor will be required to revise the information in the system.

Failure of the Contractor to list a subcontractor and/or to report subcontractor payments
in a timely fashion may result in the Agency declaring the Contractor in default of the Contract
and will subject Contractor t0 liquidated damages in the amount of $100 per day for each day
that the Contractor fails to identify a subcontractor along with the required information about the
subcontractor and/or fails to report payments to a subcontractor, beyond the time frames set forth
herein or in the notice from the City. For construction contracts, the provisions of Article 15 of
the Standard Construction Contract shall govern the issue of liquidated damages.

Contractor hereby agrees to these provisions.
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Execution Version

FIRST AMENDMENT AGREEMENT

This FIRST AMENDMENT AGREEMENT (this “Amendment™) is entered into as of
July 25, 2013 by and between THE CITY OF NEW YORK (the “City”), a municipal corporation
of the State of New York, acting by and through its Office of Management and Budget
(“OMB”); and the NEW YORK CITY ECONOMIC DEVELOPMENT CORPORATION, a
New York not-for-profit corporation (“Subrecipient”, and together with City, the “Parties” and

each individually, a “Party™).
RECITALS

WHEREAS, pursuaﬁt to the Robert T. Stafford Disaster Relief and Emergency
Assistance Act of 1974 (42 U.S.C. 5121 et seq.), the City received major disaster declarations as

a result of Hurricane Sandy and other eligible events in calendar years 2011, 2012, and 2013; .

WHEREAS, pursuant to the Disaster Relief Appropriations Act, 2013 (Public Law 113-2,
approved January 29, 2013), as amended ("Act"), Congress appropriated $16,000,000,000 for the

Community Development Block Grant Disaster Recovery (“CDBG-DR™) program;

WHEREAS, it is expected that a grant agreement will be entered into between the City
and the U.S. Department of Housing and Urban Development in conneétion with the CDBG-DR

program (the “Grant Agreement™);

WHEREAS, the City and Subrecipient entered into a Subrecipient Agreement dated as of

June 24, 2013 (the “SRA”™);
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WHEREAS, the Parties anticipate that the conditions to the effectiveness of the SRA will
be satisfied following the date hereof, including the execution, delivery and effectiveness of the

Grant Agreement; and

WHEREAS, in connection with the Subrecipient’s further implementation of various
elements of the Scopes of Work (as defined in the SRA) certain revisions and updates to the
SRA are appropriate and accordingly the City and Subrecipient desire for the SRA to be

amended upon becoming effective, as more particularly set forth below.
NOW, THEREFORE, the Parties hereby agree as follows:

1. Definitions and Rules of Interpretation. Except as may otherwise be provided in

this Amendment, capitalized terms used herein have the meanings assigned to them in the SRA

and the rules of interpretation sct forth in the SRA shall apply to this Amendment.

2. Effective Date. Following the full execution and delivery of this Amendment,
this Amendment shall automatically become effective as of the Effective Date of the SRA.
Promptly after the Effective Date of the SRA, a true, complete and correct copy of this

Amendment, as so executed, shall be attached to the SRA at Schedule VII thereto pursuant to

Section 3(f){ii} below.
3, Amendments.

(a) Table of Contents. The table of contents to the SRA is hereby amended
by deleting the phrase “Schedule V Required Program Records” in its entirety and inserting

the following text in replacement thereof:
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“Schedule V. Scope of Work, Environmental Services
Schedule V-A Budget, Environmental Services

Schedule VI Required Program Records

Schedule VII  Amendments to this Agreement”

(v)  Preamble. The Preamble to the SRA is hereby deleted in its entirety and

replaced with the following:

follows by:
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“This SUBRECIPIENT AGREEMENT, dated as of June 24, 2013 by and
between the CITY OF NEW YORK, a New York municipal corporation
(the “City™), acting by and through its Office of Management and Budget
(“OMB™): and the NEW YORK CITY ECONOMIC DEVELOPMENT
CORPORATION, a New York not-for-profit corporation (“Subrecipient”,
and together with City, the “Parties” and each individually, a “Party”), as
amended by the First Amendment to Subrecipient Agreement, dated as of
July 25, 2013, a copy of which is attached hereto at Schedule VII (this

“Agreement”).”

(c) Definitions. The definitions set forth in the SRA are hereby amended as

1) deleting the definition of “Agreement” in its entirety and replacing
it with the following:

“s A oreemient” means this Subrecipient Agreement including the Schedules
and Appendices attached hereto.”

(i)  Deleting the definition of “Administrative Services in its entirety
and replacing it with the following:

« A dministrative Services” means the administrative services to be provided
by the Subrecipient as described in the Scopes of Work.”

(i)  deleting, from the definition of “Eligible Costs™ the term “Scope of
Services” in its entirety and inserting the term “Scopes of Work” in replacement

thereof;



(iv)  deleting the definition of “Client” in its entirety and replacing it
with the following:

““Client” means any Person (other than Contractors) that directly or
indirectly receives Program Funds from Subrecipient in connection with
one or more of the Programs.”

(v)  adding the following definition immediately below the definition

of “Grant Agreement”:

““Grantee” means the City.”

(vi)  deleting the definition of “Scopes of Work” in its entirety and
replacing it with the following:

““Scopes of Work” means scopes of work attached hereto as Schedules I
through V, which shall be supplemented from time to time as provided
therein, and shall otherwise be revised by mutual agreement between
OMB and Subrecipient from time to time, as required, to provide
additional details for each phase of implementation of each Program.”

(d)  Section 9. Section 9 of the SRA is hereby amended by deleting the last
sentence from Section 9.3(c) in its entirety and inserting the following in replacement thereof:
“Each Subcontract shall comply with and include the provisions required to
be included in such Subcontract pursuant to Section 3.02 of Appendix C;
provided, that if any such provisions conflict with any provisions of the
Master Contact, then the provisions of the Master Contract shall take
precedence.”
(e) Section 13. Section 13 of the SRA is hereby amended as follows by:
(i) deleting, from Section 13.5, the text “10.5,” in its entirety; and
(i) adding the . following new Section 13.15 immediately below
Section 13,14,
“13.15 Amendments. No provision of this Agreement may be amended,

amended and restated, supplemented or otherwise modified except by
written instrument signed by the Parties.”
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® Schedules and Appendices. The Schedules and Appendices to the SRA

are hereby amended as follows by:

(1) deleting all of the text in Schedule I through Schedule IV-A that is
Eelow the first heading in each such Schedule in its entirety and replacing such
text with the applicable substitute text included in this Amendment at Exhibit A
(Updated Text to Schedules};

(ii)  re-numbering Schedule V to Schedule VI,

(i) adding, as a new Schedule V and a new Schedule V-A to the SRA,
the schedules attached hereto at Exhibit B (New Schedules V and V-A);

(iv)  adding, as a new Schedule VII to the SRA, the schedule attached
hereto at Exhibit C (New Schedule VIT) and attaching thereto a true, complete
and correct copy of this Amendment, as fully executed; and

(v)  inserting the following text immediateiy above the table of
contents to Appendix C:

“ NOTICE
SHOULD ANY PROVISIONS OF THIS APPENDIX C CONFLICT
WITH THE PROVISIONS OF NYCEDC'S MASTER CONTRACT

WITH THE CITY, THEN THE PROVISIONS OF NYCEDC'S MASTER
CONTRACT WITH THE CITY SHALL TAKE PRECEDENCE.”

4, Miscellaneous.

(a) Ratification. Except as otherwise provide herein, all terms and conditions
set forth in the SRA are hereby ratified and reaffirmed in their entirety and shall remain valid and

in full force and effect.
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{b) Entire Agreement. This Amendment constitutes the entire agreement
between the City and the Subrecipient with respect to the matters contemplated herein and
supersedes all prior or contemporaneous communications and proposals, whether electronic,

oral, or written between the City and the Subrecipient regarding such matters.

{c) Amendments. No provision of this Amendment may be amended,
amended and restated, supplemented or otherwise modified except by a written instrument

signed by both Parties.

(d) Counterparts. This Amendment may be executed in one or more

counterparts which, when taken together, shall constitute one and the same instrument.

(Remainder of page intentionally left blank.)
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IN WITNESS WHEREOF, this Amendment has been executed by the duly authorized

Representatives of the Parties as of the date set forth in the preamble above.

Approved ag to form:

f . | .By
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“Acting Corporation Counsel

AUG 15 2013

The CITY OF NEW YORK, acting through its

Office of Management and Budget

By

Name:
Title:

NEW YORK CITY ECONOMIC
DEVELOPMENT CORPORATION

By:
Name:
Title:

Signature Page to First Amendment Agreement

:
i
1
5
i
;«'
i
:
2




IN WITNESS WHEREOF, this Amendmént has been executed by the duly authorized

Representatives of the Parties as of the date set forth in the preamble above.

Approved as to form:

By:

Acting Corporation Counsel
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The CITY OF NEW YORK, acting through its
Office of Management and Budget

By: &
Name: — Aam-R v §OAER
Title: D

e
NEW YORK CITY ECONOMIC
DEVELOPMENT CORPORATION
By:
Name:
Title:

Signature Page to First Amendment Agreement



IN WITNESS WHEREOF, this Amendment has been executed by the duly authorized

Representatives of the Parties as of the date set forth in the preamble above.

Approved as to form: The CITY OF NEW YORK, acting through its
Office of Management and Budget

By: _ By:
Acting Corporation Counsel Name:
Title:

NEW YORK CITY ECONOMIC
DEVELOPMENT CORPORATION
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EXHIBIT A
To Amendment

UPDATED TEXT FOR SCHEDULES

Updated Text For Schedule I  (Substitute text follows)

“General

The activities under this program will be managed by the Subrecipient, which may in its discretion
procure Contractor(s) if it deems it necessary to implement any aspect of such program activities.
Consistent with the requirements of this Agreement, the Subrecipient shall be reimbursed for any
Eligible Costs incurred in carrying out program activities within eligible budget amounts.

The program activities include providing grants and/or loans to qualified real property owners the
proceeds of which shall be used for physical investments to improve resiliency to severe weather.
To the extent required by CDBG Rules and Requirements of Law, the activities under this program
shall be subject to prior approval by HUD. With respect to ecach activity, Subrecipient and its
contractor(s) shall implement the activity in accordance with applicable CDBG Rules and
Requirements of Law.

In order to implement the foregoing, Subrecipient will carry out the activities described in the
Action Plan for Business Resiliency Investment of grants and/or loans to eligible businesses and
shall prepare the following deliverables:

a scope of work with benchmark timelines
policies and procedures for grants and/or loans
any needed RFPs for Contractor support

a line item budget to support this Scope of Work

Each of the above deliverables shall constitute a supplement to this Schedule I upon submission of
each such deliverable by Subrecipient to OMB and OMB’s written approval, which shall not be
withheld based on programmatic preferences. If OMB does not provide its approval, it will work in
good faith with Subrecipient to modify the deliverable, on terms mutually acceptable to
Subrecipient and OMB, in order to implement the Program. To accomplish the work covered by
each such deliverable, and to be in compliance with CDBG Rules, Subrecipient shall prepare and
provide OMB with line item budgets delineating the costs to carry out each of the four items of
work identified above. Upon approval of each such budget by OMB, the approved budget shall
constitute a supplement to and a part of this Agreement authorizing Subrecipient to incur costs to
carry out the plan and program development.”
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Updated Text For Schedule I-A  (Substitute text follows)

“ The following represents the maximum allocations related to eligible program and planning and
administration amounts, but no reimbursement shall occur or be authorized until Subrecipient
provides a line item budget to sufficiently delineate proposed expenditures to be consistent with
HUD regulations 24 CFR 570.503 and HUD requirements for measurable audit standards to assure
eligibility of such expenses approved by OMB.

General

Program $90,000,000
Planning and Administration $8,000,000'
Total $98.000.000

To accomplish the Scope of Work described in Schedule I, and to be in compliance with CDBG
Rules, as more fully described in Schedule I Subrecipient shall prepare and provide OMB with
additional line item budgets further delineating the costs to carry out certain elements of such Scope
of Work. Upon written approval of each such line item budget by OMB, it shall constitute a
supplement to and a part of this Agreement authorizing Subrecipient to incur Program costs to carry
out the element of the Scope of Work covered by such line item budget. Notwithstanding the
foregoing, it is acknowledged that (i) pursuant to Section 2.1 of this Agreement, the City authorizes
the Subrecipient to incur costs for activities undertaken in accordance with this Agreement prior to
the Effective Date of this Agreement, including pre-award costs, incurred in compliance with 24
CFR section 570.200(h)(1) and the HUD CDBG-DR Allocation rules published in the Federal
Register on March 5, 2013 and (i) pursuant to Section 5.1(c) of this Agreement Subrecipient shall
be reimbursed for general administrative costs and planning costs incurred in connection with work
performed pursuant to this Agreement. ”

) Any unexpended amounts shall be available to be used for Eligible Costs in connection with the Programs.
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Updated Text For Schedule IT (Substitute text Sfollows}

“ General

The activities under this program will be managed by the Subretipient, which may in its discretion
procure Contractor(s) if it deems it necessary to implement such program activities. Consistent
with the requirements of this Agreement, the Subrecipient shall be reimbursed for any Eligible
Costs incurred in carrying out program activities within eligible budget amounts.

Program activities are focused on jump-starting economic activity in the five key areas - the East
and South Shores of Staten Island, Southen Manhattan, Southern Brooklyn, the Brooklyn and
Queens East River Waterfront, and South Queens (collectively, the “Impact Areas”) by allocating,
through “Race-to-the-Top”-style competitions, grants to the most innovative and effective
investment ideas for spurring long-term economic growth. Possible ideas could include attraction of
growing companies and/or companies of significant size; atiraction of companies that serve the
needs of underserved populations, including those with disabilities; or other transformative
investments in the Impact Areas.

To the extent required by CDBG Rules and Requirements of Law, the activities under this program
described below .shall be subject to prior approval by HUD. With respect to each activity,
Subrecipient and its contractor(s) shall implement the activity in accordance with applicable CDBG
Rules and Requirements of Law. Pursuant to 24 CFR 570.503 the following steps shall constitute
the scope of work and measurable budget performance benchmarks for the Activity described.

e Subrecipient shall administer the Neighborhood Game-Changer Investment Competition (the
“Competition”). As a first step in launching the Competition, the Subrecipient shall, in
compliance with HUD requirements, issue a Request for Proposals (the “RFP”) intended to
harness the best ideas to enhance the vitality, connectivity and economic strength of the
Impact Areas. The RFP will invite organizations, businesses, and institutions {each a
“Respondent”) to submit proposals (each a “Proposal”) to execute a “game changing”
project and/or program that will catalyze significant long-term economic growth in an
Impact Area.

o Proposals will be evaluated based on their ability to generate substantial economic activity in the
Impact Areas, create new jobs, demonstrate significant investment on the part of the respondent,
bring permanent investment to an Impact Area, increase accessibility of the Impact Arcas,
leverage CDBG-DR Funds to attract additional public or private investment, and build physical
and/or human capital that will make the Impact Areas more resilient, with a preference for Low-
Moderate Income (“LMI”) areas. Proposals should generate meaningfu! economic growth both
directly, through new job creation, and indirectly, by anchoring new or exisiing institutions
and/or industries and catalyzing significant secondary benefits to the local economies.
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e Each Proposal will be reviewed to determine if it is responsive to the RFP criteria and to
determine if the activities described in such Proposals are eligible under CDBG Rules.

e Subrecipient shall enter into Subcontracts with the award recipients which Subcontracts
shall comply with all applicable CDBG Rules and Requirements of Law.

e Subrecipient shall be responsible for the implementation of the Subcontract provisions
including draw down of funds.

" Subrecipient shall be responsible for all required compliance monitoring steps for the
Subcontracts.

In order to implement the foregoing, Subrecipient will carry out the activities described in the
Action Plan for the Neighborhood Game-Changer Competition and in addition to the foregoing
shall prepare the following deliverables:

a scope of work with benchmark timelines
policies and procedures for the competition

any needed RFPs for Contractor support

a line item budget to support this Scope of Work

Each of the above deliverables shall constitute a supplement to this Schedule IT upon submission of
the details of each aspect of such work by Subrecipient to OMB and OMB’s written approval,
which shall not be withheld based on programmatic preferences. If OMB does not provide its
approval, it will work in good faith with Subrecipient to modify the deliverables, on terms mutually
acceptable to Subrecipient and OMB, in order to implement the Program. To accomplish the work
covered by each such deliverable, and to be in compliance with CDBG Rules, Subrecipient shall
prepare and provide OMB with line item budgets delineating the costs to carry out each of the four
items of work identified above. Upon approval of each such budget by OMB, the approved budget
shall constitute a supplement to and a part of this Agreement authorizing Subrecipient to incur costs
to carry out the plan and program development.

Pre-Approved Work Tasks

Draft and Release of Neighborhood Game-Changer Investment Program RFP; Receipt and
Evaluation of Proposals. ™
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Updated Text For Schedule II-A (Substitute text follows)

“ The following represents the maximum allocations related to eligible program and planning and
administration amounts, but no reimbursement shall occur or be authorized until Subrecipient
provides a line item budget to sufficiently delineate proposed expenditures to be consistent with
HUD regulations 24 CFR 570.503 and HUD requirements for measurable audit standards to assure
eligibility of such expenses approved by OMB.

Program $90,000,000
Planning and Administration $8,()00,0002
Total $98.000,000

To accomplish the Scope of Work described in Schedule II, and to be in compliance with CDBG
Rules, as more fully described in Schedule II Subrecipient shall prepare and provide OMB with
additional line item budgets further delineating the costs to carry out certain elements of such Scope
of Work. Upon written approval of each such line item budget by OMB, it shall constitute a
supplement to and a part of this Agreement authorizing Subrecipient to incur Program costs to carry
out the element of the Scope of Work covered by such line item budget. Notwithstanding the
foregoing, it is acknowledged that (i) pursuant to Section 2.1 of this Agreement, the City authorizes
the Subrecipient to incur costs for activities undertaken in accordance with this Agreement prior to
the Effective Date of this Agreement, including pre-award costs, incurred in compliance with 24
CFR section 570.200(h)(1) and the HUD CDBG-DR Allocation rules published in the Federal
Register on March 5, 2013 and (ii) pursuant to Section 5.1(c) of this Agreement Subrecipient shall
be reimbursed for general administrative costs and planning costs incurred in connection with work
performed pursuant to this Agreement. '

Pre-Approved Budget Line Items

1. (a) Approved Work Task: Draft and Release of Neighborhood Game-Changer
Investment Program RFP; Receipt and Evaluation of Proposals.

? Any unexpended amounts shall be available to be used for Eligible Costs in connection with the Programs.
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(b)

Approved Budget for Work Task:

Estimated Costs: Nelghborhood Game Changer Program RFP

Solary Applied
% of Time on Game |No. of to Game
Title Department  |Salary Chargers Hours |Start Month End Manth # Months Monthly Salary |Changers
Executive Vice
President RETS s 156,600 12% 211.20 February December 1 s 13,050.00 | § 17,226.00
Senior Vice
President RETS s 125,000 30% 528.00| February December 115 10,416.67 | $ 34,375.00
Assistant Genaral
Counsel Legal $ 160,000 1094 160.00 March December 1 s 13,333.33 | 5 13,333.33
Assistant General .
Counsel Legal [ 160,000 10% 160.00 March Dacember 1d¢$ 1333333 |%  13,333.33
TOTAL SENIOR
MANAGEMENT: 1059,20 $  78,267.67
Vice President Development | $ 60,000 1094 144.00 April December q3 5,000.00 | $ 4,500.00
Vice President .~ |RETS $ 82,000 509 560,00 June December A8 6,833.33 |§ 2391667
Assistant Vice RETS S 68,000 209 352.00|  February December 14§ 5,666.67 | % 12,466.67
Project Manager |RETS ] 58,000 409 £40.00] March December 19§ 4,833.33 | % 19,333.33
New RETS PM
{starting July 1) |RETS S 58,000 50')4 480.00 July December g4 4,833.33 | % 14,500.00
Marketing
Manager Marketing 5 53,000 15 | 168.00|
Speclal Prajects s 65,000
Manager GovCo ! June Dacember 75 4,416.57 | $ 4,637.50
Assistant Vice
President Contracts $ 72,000 109  2344.00] April December 7% 5,000,00 | $ 4,200,00
TOTAL OTHER
STAFF: $  83,554.17

Salary Subtotal

$  161,821.83

Fringe

$ 48,546.55
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No. of Hours

TOTAL SENIOR .

MANAGEMENT: 5 78,267.67 1059,20

TOTAL OTHER STAFF: | 5 83,554.17 2344.00
TOTAL: 5. 161,821.83

Fringe 5

48,546.55




Updated Text For Schedule Il (Substitute text follows)

“ General

Program activities consist of “Race-to-the-Top”-style competitions, in compliance with HUD
procurement rules and regulations governing RFPs for competitive selections of Subcontracts, to
allocate grants to the most innovative and cost-effective measures to improve building and
infrastructure resiliency. The proposed activities must comply with all applicable CDBG Rules and
Requirements of Law, including meeting a National Objective of either serving Low-Moderate
Income Residents or addressing an Urgent Need resulting from a direct impact from Hurricane
Sandy. Grants will be allocated pursuant to a two-track program to identify technologies and
measures that improve the resiliency of (1) critical infrastructure networks and (2) building systems
consistent with a National Objective.

In order to implement the foregoing, Subrecipient will carry out the activities described in the
Action Plan for the Infrastructure and Building Resiliency Technologies Competitions and shall
prepare the following deliverables:

a scope of work with benchmark timelines
policies and procedures for the competition

any needed REPs for Contractor support

a line item budget to support this Scope of Work

Fach of the above deliverables shall constitute a supplement to this Schedule 11T upon submission of
each such deliverable by Subrecipient to OMB and OMB’s written approval, which shall not be
withheld based on programmatic preferences. If OMB does not provide its approval, it will work in
good faith with Subrecipient to modify the deliverable , on terms mutually acceptable to
Subrecipient and OMB, in order to implement the Program. To accomplish the work covered by
each such deliverable, and to be in compliance with CDBG Rules, Subrecipient shall prepare and
provide OMB with line item budgets delineating the costs to carry out the four items of work
identified above. Upon approval of each such budget by OMB, the approved budget shall
constitute a supplement to and a part of this Agreement authorizing Subrecipient to incur costs to
carry out the plan and program development.

To the extent required by CDBG Rules and Requirements of Law, the activities under this program
described below shall be subject to prior approval by HUD. With respect to each activity,
Subrecipient and its contractor(s) shall implement the activity in accordance with applicable CDBG
Rules and Requirements of Law. Pursuant to 24 CFR 570.503 the following steps shall constitute
the scope of work and measurable budget performance benchmarks for the Activity described.
Notwithstanding the above requirements, Subrecipient is authorized to proceed with procurement of
a Contractor consultant consistent with CDBG Rules governing procurement under the following
terms for a specific line item budget in total of $300,000.
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Pre-Approved Work Tasks

1. Subrecipient shall release an RFP and enter into a Subcontract for consuliant support to
Subrecipient for preparing and launching the Activity.

s The Subrecipient shall administer The Infrastructure and Building Resiliency Technologies
Competition (the “Competition”). The Subrecipient shall procure a consultant (the
“Consultant™) in accordance with HUD requirements to assist the Subrecipient with the project
design, development framework, project marketing, and competition processing of the
Competition, as more specifically described herein.

o The Consultant will assist the Subrecipient to develop the structure, guidelines, terms, and
conditions for the Competition that meet the requirements outlined in the Hurricane Sandy
Allocation. At a minimum, such proposal shall include the Consultant’s approach for assisting
Subrecipient with the following: 1. Competition design; 2. Participation eligibility for
Applicants; 3. Competition awards and appropriate amounts for Project grant funding; 4.
Judging process, and 5. Selection criteria and submittals by which submissions will be reviewed
and selected. Each of these components will be approved in writing by Subrecipient before
implementation.

e The Consultant shall assist the Subrecipient to promote and market the Competition, including
utilizing their network of contacts, institutions and organizations in order to reach a broad
audience domestically and internationally and garner participation from a diverse range of
entities. The Consultant will be responsible for designing, developing and hosting a
Competition website that will provide: 1. Guidelines, rules and a timeline for Competition
submissions; 2. A means for Applicants to submit their Application Packages online; 3.
Marketing visibility for the Competition; and 4. Contact information for questions.

Consultant will also be responsible for the following tasks:

e Consultant shall develop a list of twenty (20) to thirty (30) candidates to serve on the judging
panels for the Competition. The Subrecipient will compile and approve the final list of judges.

e Candidates should possess the expertise in infrastructure and building systems required to
evaluate the wide range of existing and emerging technologies proposed.

e The Consultant shall assist Subrecipient in conducting outreach efforts to recruit the panels of
expert judges.

o The Consultant shall respond to questions about the Competition via the website, email and
phone.

e The Consultant shall conduct the submission intake process.

o The Consultant shall assist Subrecipient to plan and implement awards ceremonies for
presentation of winning submissions.
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e The Consultant shall perform such other tasks with respect to the Competition as required by the
Subrecipient.

The Consultant will work in close collaboration with Subrecipient staff on all aspects of the
Competition, providing general project management support on an as-needed basis, mainly in the areas
outlined in this scope. ”
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Updated Text For Schedule HI-A  (Substitute text follows)

“ The following represent the maximum allocations related to eligible program and planning and
administration amounts, but no reimbursement shall occur or be authorized until Subrecipient
provides a line item budget to sufficiently delineate proposed expenditures to be consistent with
HUD regulations 24 CFR 570.503 and HUD requirements for measurable audit standards to assure
eligibility of such expenses approved by OMB.

General $40,500,000
Planning and Administration $3,600,000°
Total $44.100.000

To accomplish the Scope of Work described in Schedule ITI, and to be in compliance with CDBG
Rules, as more fully described in Schedule I Subrecipient shall prepare and provide OMB with
additional line item budgets further delineating the costs to carry out certain elements of such Scope
of Work. Upon written approval of each such line item budget by OMB, it shall constitute a
supplement to and a part of this Agreement authorizing Subrecipient to incur Program costs to carry
out the element of the Scope of Work covered by such line item budget. Notwithstanding the
foregoing, it is acknowledged that (i) pursuant to Section 2.1 of this Agreement, the City authorizes
the Subrecipient to incur costs for activities undertaken in accordance with this Agreement prior to
the Effective Date of this Agreement, including pre-award costs incurred in compliance with 24
CFR section 570.200¢h)(1) and the HUD CDBG-DR Allocation rules published in the Federal
Register on March 5, 2013 and (ii) pursuant to Section 5.1(c) of this Agreement Subrecipient shall
be reimbursed for general administrative costs and planning costs incurred in connection with work
performed pursuant to this Agreement.

Pre-Approved Budget Line Items:

1. Approved Work Task: RFP and Subcontract for consultant support to Subrecipient for
preparing and launching the Activity.

(a) Approved Budget for Work Task: $300,000 for this work task is within the Total to
be assigned to cost category by OMB based on eligibility of specific work tasks. The
timeline benchmarks for completion of each work task set forth in the Subcontract with the
consultant will be deemed added to the payment schedule upen execution of the Subcontract
and as such shall become part of this agreement for compliance and performance purposes.
The Specific Work Tasks performed by consultant shall be as follows:

* Any unexpended amounts shall be available to be used for Eligible Costs in connection with the Programs.
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Maximum

Consultant’s Work Tasks Payment
Task 1 — Design and Launch the Competition $45,000.00
Task 2 — Perform Competition Marketing and Qutreach $100,000.00
Task 3 — Recruit Technical Advisory Panel and Competition $8,500.00
Judges

Task 4 — Manage Entrant Submissions, Questions, Submissions $85,000.00
Screening and Judging

Task 5 —Manage Logistics for Awards Ceremony $33,500.00
Task 6 — Provide Project Management Support, Monitor and $28,000.00

Report on Post-Award Implementation and Evaluate the
Competition’s Impact

Total Amount $300,000.00
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Updated Text For Schedule IV (Substitute text follows)

*“ General

The Subrecipient shall provide support and technical assistance to the City Department of Small
Business Services and OMB, design the loan and grant program to ensure both compliance with
CDBG requirements and usablhty for small business recipients.

Pre-Approved Work Tasks

To that end, the Subrecipient will help facilitate the work to develop policies and procedures to
govern the administration of the program in areas including but not limited to: recipient eligibility,
underwriting criteria, loan and grant sizing and servicing and conformance with CDBG
requirements including but not limited to: environmental review, historic preservation, public
noticing and communication, and insurance coverage. The Subrecipient shall provide support and
technical assistance to the City’s Department of Small Business Services in establishing
subrecipient agreements with NYBDC Local Development Corporation and with one or more
CDFTs for delivery of the loan and grant program.

Once the loan and grant is fully launched, Subrecipient shall continue to provide planning support
and technical assistance. ”

LDCMT-30-763

A-12



Updated Text For Schedule IV-A  (Substitute text follows)

“ To accomplish the Scope of Work describe in Schedule IV, and to be in compliance with CDBG
Rules, as more fully described in Schedule IV Subrecipient shall prepare and provide OMB with
additional line item budgets further delineating the costs to carry out certain elements of such Scope
of Work. Upon written approval of each such line item budget by OMB, it shall constitute a
supplement to and a part of this Agreement authorizing Subrecipient to incur Program costs to carry
out the element of the Scope of Work covered by such line item budget. Notwithstanding the
foregoing, it is acknowledged that (i) pursuant to Section 2.1 of this Agreement, the City authorizes
the Subrecipient to incur costs for activities undertaken in accordance with this Agreement prior to
the Effective Date of this Agreement, including pre-award costs, incurred in compliance with 24
CFR section 570.200(h)(1) and the HUD CDBG-DR Allocation rules published in the Federal
Register on March 5, 2013 and (ii) pursuant to Section 5.1(c) of this Agreement Subrecipient shall
be reimbursed for general administrative costs and planning costs incurred in connection with work
performed pursuant to this Agreement.

Planning, Support and Technical Assistance Services: $250,000
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EXHIBIT B
To Amendment

NEW SCHEDULES V AND V-A

{attached hereto)
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General

SCHEDULE V
To Subrecipient Agreement

Scope of Work, Environmental Services

In connection with undertaking the Scopes of Work described in Schedules I, II IIl and IV and other
work which may be agreed to by the Parties from time to time, the Subrecipient shall perform
environmental analysis support and technical assistance services (“Environmental Services™) for the
City as Subrecipient to help ensure compliance with CDBG environmental requirements.

Pre-Approved Work Tasks

In performing such Environmental Services, as more fully described below, the Subrecipient shall:

1. Undertake environmental analysis services for the City, including:

a.

preparing and releasing a request for proposals “RFP”) to identify one or more
Contractor consultants to perform Environmental Services for the Subrecipient (each, an
“Environmental Consultant™);

evaluating proposals submitted by prospective Environmental Consultants

retain one or more Environmental Consultants on a “retainer” or “on call” basis in a
manner consistent with Subrecipient’s customary practices and applicable CDBG Rules
governing retainer-type contracts;

with the assistance of such Environmental Consultant(s), completing environmental
analysis services in comnection with proposed Program projects covered under the
Action Plan to be undertaken by Clients using Program Funds, including physical
investments, capital improvements, and building and infrastructure resiliency
improvements (collectively, “Projects™); and

undertaking other tasks and performing other services in connection with the foregoing
or with other approved programs and/or activities covered under the Action Plan, where
such other approved programs and/or activities are or become a part of services to be
performed by Subrecipient under this Agreement or another subrecipient agreement with
the City.

2. In performing the tasks described in item 1 above, Subrecipient will issue an RFP for one or
more Environmental Consultant(s) to provide comprehensive environmental analysis
services for Subrecipient and the City in connection with proposed Projects. Subrecipient
will cause the selected Environmental Consultant(s) to determine the level of clearance
required for all Projects and conduct the environmental reviews (including required
publication of notices) and perform associated services, including:

a.
b.
c.
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d. supporting reporting of key Project information by Subrecipient and the City to HUD,
and

e. providing technical assistance, program administration services, and performing any
other job duty that relates to 24 CFR Part 58 HUD environmental review on an as-
needed basis.

The document(s) and/or reports prepared by the selected Environmental Consultant(s) in
connection with the foregoing environmental review would be a joint National
Environmental Policy Act (“NEPA™), New York State Environmental Quality Review Act
(“SEQRA™) and New York City Environmental Quality Review (“CEQR”) document
and/or report. The proposed actions described above are expected to be funded with
CDBG-DR Program Funds and are therefore subject to NEPA, and would require federal
approval from HUD in accordance with 24 CFR Part 58-Environmental Review Procedures
for Entities Assuming HUD Environmental Responsibilities. The environmental assessment
would also need to satisfy requirements of SEQR (6 NYCRR 617.8) and CEQR (Sections 6-
08 and 6-12 of Executive Order No. 91 of 1977), which requires that state and local
government agencies consider the environmental consequences of projects over which they
have discretionary authority before acting on those projects.
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SCHEDULE V-A
To Subrecipient Agreement

Budget, Environmental Services

The following represents the estimated allocations related to the performance, by Subrecipient
and/or its Contractor(s) of the Environmental Services, but no reimbursement shall occur or be
authorized until Subrecipient provides a line item budget to sufficiently delineate proposed
expenditures to be consistent with HUD regulations 24 CFR 570.503 and HUD requirements for
measurable audit standards to assure eligibility of such expenses approved by OMB.

Environmental Services for the Scope of Work described in ScheduleI  $3.200,000
Environmental Services for the Scope of Work described in Schedule I1 ~ $3,200,000
Environmental Services for the Scope of Work described in Schedule IIT  $1,440,000
Environmental Services for the Scope of Work described in Schedule IV $7,000

Total: $7.847.000"

To accomplish the Environmental Services described in Schedule V, and to be in compliance with
CDBG Rules, prior to entering into a contract to retain an Environmental Consultant, Subrecipient
shall prepare and provide OMB with an additional line item budget relating to such contract which
further delineates the costs to carry out certain elements of the Environmental Services to be
performed pursuant to such contract. For the avoidance of doubt, such additional line item budget
will not be required to specifically itemize the costs for each Project and/or each task order issued
by NYCEDC under such contract but will instead outline the anticipated categories of costs that are
expected to become payable to the relevant Environmental Consultant under such contract upon the
full performance by the Environmental Consultant of the applicable services to which such costs
relate. With respect to work performed by an Environmental Consultant that relates to a specific
category of costs, the total payments to such Environmental Consultant for performing such work
shall not exceed the amount specified in the applicable line item budget for the applicable cost
category.

Upon written approval of each such line item budget by OMB, it shall constitute a supplement to
and a part of this Agreement authorizing Subrecipient to incur Program costs to carry out the
element of the Scope of Work covered by such line item budget. Notwithstanding the foregoing, it
is acknowledged that (i) pursuant to Section 2.1 of this Agreement, the City authorizes the
Subrecipient to incur costs for activities undertaken in accordance with this Agreement prior to the
Effective Date of this Agreement, including pre-award costs, incurred in compliance with 24 CFR
section 570.200(h)(1) and the HUD CDBG-DR Allocation rules published in the Federal Register
on March 5, 2013 and (ii) pursuant to Section 5.1(c) of this Agreement Subrecipient shall be
reimbursed for general administrative costs and planning costs incurred in connection with work
performed pursuant to this Agreement.

4 Any unexpended amounts shall be available to be used for Eligible Costs in connection with the Programs.
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EXHIBIT C
To Amendment

NEW SCHEDULE VII

(attached hereto)
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SCHEDULE VII
To Subrecipient Agreement

AMENDMENTS TO THIS AGREEMENT

1. First Amendment to Subrecipient Agreement, dated as of July 25, 2013 - /attached
hereto]
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Exhibit 2
to Appendix M

2013 Programmatic Agreement

(attached hereto)

CONTRACT NO. 56750081

Appendix M



. THE SHINNECOCK NATION, o
THE STOCKBRIDGE-MUNSEE COMMUNITY BAND OF MOHICANS,
THE NEW YORK CITY LANDMARKS PRESERVATION COMMISSION,
| . ANDTHE B
ADVISORY COUNCIL ON HISTORIC PRESERVATION,

AS A RESULT OF HURRICANE SANDY

e Act of 1973, Pub. L. No. 93-234 (1973) (as amended); the National Flood Insurance Reform Act
.~ of 1994, Pub. L. No. 103-325 (1994) (as amended): and impleménting.regl_ﬂations contained in
- Title 44 of the Code of Federal Regulations (CFR). o : :

- WHEREAS, FEMA has determined _that implementation of its Programs may result in
Undertakings (as defined by 16 US.C. § 470w and 36 CFR § 800.16(y)). that may affect
properties listed in or eligible for listing in the National Register of Historic Places (Natior.al
Register) pursuant to 36 CFR Part 60 (historic.properties), and FEMA has consulted with the New
York State Historic Preservation Officer (SHPO), the New York State Office of Emergency
Management (OEM), the New York City Landmarks Preservation Commission (LPC), the
Delaware Nation, the Delaware Tribe of Indians, the Shinnecock Nation, the Stockbridge-Munsee-

Community Band of Mohicans (Participating Tribe[s]) and the Advisory Council on Historic - o

Preservation (ACHP) pursuant to Section 106 of the National Historic Preservation Act (NHPA),

Pub. L. No. 89-665 (1966) (codified as amended at 16 U.S.C. § 470f) and Section 110 of NHPA

(codified as amended a
CFR Part 800; and

- WHEREAS, FEMA, ACHP, and SHPO have determined that FEMA’s Section 106 requirements
~ can be more eﬁ‘qctivelyl and efﬁcientl_y implemented and delays to the delivery of FEMA

116 US.C. §470h-2), and the Section 106 implementing regulations at 36 -
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assistance minimized if a progrnmmatic approach is used to stipulate roles and responsibilities,

exe'n.lpt certam Undertakings from Section 106 review, establish protocols for consultation,
facilitate sdentification and evaluation of historic properties, and streamline the assess
resolution of adverse effects; and

WHEREAS, in order to implement its Programs, FEMA will provide assistance to the State of
antees, and as such, the

New York that may provide monies and other assistance 10 eligible subgr
New York Office of Emergency Management (OEM) that is typically responsible for

administering funds provided under these Programs, has parlicipaxed in this consulfation, and has
been invited to enter :nto this Agrecment as ai invited signatory party; an

WHEREAS, LFC is the agency responsible for :dentifying and designating New York City's
tandmarks and historic districts, regulates changes 1o designated puildings, and bY law, issues
permits under the LPC law (Charter of the City of New York §§ 3020 et seqd- and the

Administrative Code of the City of New Yotk §§25-301 et seq.) for LPC designated properties in

the City of New York, and therefore any FEMA Undertaking affecting such 8 property shall
require an LPC permit prior 10 commenceraent of work of demolitions, LPC has participated in
this consultation and haes been nvited to enter into this Agreement as 2 concurring party; an
WHEREAS, EFEMA has determined that jts Programs may result in Undertakings with the
erties having religious and cultural significance to Indian Tribes,

tential to affect historic prop
including sites that may contain human remains and/or associated cultural items; and

WHEREAS, FEMA recognizes that the Participating Tribe(s) may have sites of religious and
cultural significance o or off Tribal lands, and in meeting its Federal trust responsibility, FEMA

has engaged in govemment—to-govemment consultation with the Participating Tribe(s), and

pursuant 10 36 CFR § 800.2 (c)(2)(ii)(E) has invited the Pasticipating Tribe(s) to entet into an

ment that specifies how FEMA and {he Participating Teibe(s) will carry out Section 106
eement may grant the

responsibilities, including the confidentiality of information. The agr
Participating Tribe(s) additional rights t participate of concur in FEMA decisions in the Section

106 review process beyond the ones outlined in 36 CFR Part 300; and

REAS, notwithsta ing the aforementioned invitation to enfet into an agreement, FEMA
invited the Participating Tribe(s) to enter into this Agreement each as an invited signatory
party to fulfill the requirements of Section 106; and

WHEREAS, FEMA may invite additional Tribes that may have sites of religious and cultural

significance to enter into the terms of this Agreement; and

WHEREAS, FEMA may perform direct Undertakings in order to implement it Programs; and

WHEREAS, in anticipation or in the immediate aftermath of the Disaster Declaration, impacted
communities in the State of New York and/or affected Tribe(s) may conduct critical preparedness

and response and recovery activities 10 safeguard public health and safety and to restore vital

community services and functions. Some of these activities may pecome Undertakings requiring
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Section 106 review subject to the terms of this Agreement, and FEMA shall coordinate the
appropriate review as warranted; and

NOW, THEREFORE, FEMA, ACHP, SHPO, (as the signatories) OEM, Participating Tribe(s)
(invited signatories), and LPC(concurring party) agree that the Programs in the State of New York
shall be administered in accordance with the following Stipulations to satisfy FEMA’s Section
106 responsibilities for all resulting Undertakings and effectively integrate historic preservation
compliance considerations into the delivery of FEMA assistance. FEMA will not authorize
implementation of an individual Undertaking until Section 106 review of the project is completed
pursuant to this Agreement,

STIPULATIONS

To the extent of its legal authority, and in coordination with the other signatories, FEMA will
require that the following measures be implemented:

I. GENERAL

A. Applicability

1. This Agreement applies immediately for this Disaster Declaration after execution by
all signatory parties and will remain in effect for the duration of the period that the
Disaster Declaration remains open for FEMA funding,

2. For FEMA undertakings that also are within the jurisdiction of the Federal
Cotnmunications Commission’s (FCC) and within the scope of its Section 106
Programmatic Agreements for communication facilities, FEMA defers Section 106

of the subgrantee with FCC’s applicable Section 106 review, including any required
consultation with affected Tribe(s). FEMA will notify the SHPO when it applies the
ACHP Program Comment to an Undertaking,

3. Other Federal agencies providing financial assistance for the type of Program activities
covered under the terms of this Agreement may, with the concurrence of ACHP,
FEMA, SHPO satisfy their Section 106 responsibilities by accepting and complying
with the terms of this Agreement, "Other Federal Agencies” may include
‘municipalities providing funds and acting as the Responsible Entity pursvant to 24
CFR Part 58. In such situations, the Federal Agency shall notify FEMA, SHPO and
ACHP and other consulting parties to the PA, including participating tribes in writing
of their intent to use this Agreement to achieve compliance with Section 106
requirements, and consult with those agencies regarding its section 106 compliance,
Resumes of staff that meet the Secretary’s Professional Qualifications and will review
Tier I projects will be included with the notification. The Federal agency may utilize
this Agreement o satisfying its Section 105 responsibilities by executing the

3
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Addendum included in Appendix D. The Agreement will be effective for the Federal
agency on the date the Addendum is executed by SHPO, FEMA and ACHP.

This Agreement may apply to Undertakings involving multiple Federal agencies and
where some or all of the Federal agencies involved in the Undertaking may designate
FEMA as the lead Federal agency pursuant to 36 CFR § 800.2(2)(2) with appropriate
notification to the ACHP. FEMA will act on the collective behalf of the agencies t0o
fulfill all Section 106 responsibilities. Federal agencies that do not designate FEMA
as the lead Federal agency will be responsible for doing a separate consultation
pursuant to Section 106 and 36 CFR Part 800.

As a result of the Disaster Declaration, State, Tribal and local governments may lack
the capability to perform or to contract for emergency work, and instead request that
the work be accomplished by a Federal agency. Througha mission assignment (MA),
FEMA may direct appropriate Federal agencies to perform the work. This Agreement
will apply to such Federal assistance undertaken by or funded by FEMA pursuant t0
Titles IV and V of the Stafford Act and 44 CFR Part 206.

If SHPO has reviewed and approved an Undertaking submitted by a subgrantee that
was the result of damage from Hurricane Sandy before FEMA has established an
Undertaking for that same project, and FEMA: confirms that the scope and effect [as
defined by 36 CFR § 800.16(i)] of the Undertaking as reviewed by the SHPO has not
changed, and SHPO/T! ribal concurrence is documented, FEMA shall document these
findings to the project files in order to confirm that the requirements of Section 106

have been satisfied.

1f another Federal program or Federal agency has reviewed and approved an
Undertaking under Section 106 of the NHPA within the past five years, FEMA has no

' further requirement for Section 106 review provided that it confirms that the scope and

effect [as defined by 36 CFR § 800.16(i)] of the Undertaking as reviewed by the
previous agency has not changed, and SHPO/Tribal concurrence is documented.
FEMA shall document these findings to the project files in order to confirm that the
requirements of Section 106 have been satisfied.

Should FEMA, in consultation with SHPO and Participating Tribe(s), determine that
the previous Section 106 review was insufficient of involved interagency
disagreements on eligibility, effect, or mitigation, FEMA shall conduct additional
Section 106 review in accordance with the terms of this Agreement.

Pursuant to 44 CFR § 206.110(m), assistance 10 individuals and houscholds provided
under 44 CFR Part 206, Subpart D and Section 408 of the Stafford Act, including
funding for owner occupied home repair and replacement, content replacement,
personal property, transportation and healthcare expenses, is exempt from the
provisions of Section 106. For ground disturbing activities, and construction related to
44 CFR §§ 206.117(b)X1)(ii) (temporary housing), 206.117(h)(3) (replacement
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'hot_:_sing), 206.117(b)(4) (permanent housing construction), and 2061 17(c)(1)(vi)
{privately owned access routes), FEMA will conduct Section 106 review.

b.

Administrative actions such as personnel actions, travel, procurement of services,

supplies (including vehicles and equipment) for the support of day-to-day and
emergency operational activities, and the temporary storage of goods provided
storage occurs within existing facilities or on previously disturbed soils.

Preparation, revision, and adoption of regulations, directives, manuals, and other
guidance documents,

Granting of variances, and actions to enforce Federal, State, or local codes,
standards or regulations.

Monitoring, data gathering, and reporting in support of emergency and disaster
planning, response and recovery, and hazard activities.

Research and development of hazard warning systems, hazard mitigation plans,
codes and standards, and education/public awareness programs,

Assistance provided for planning, studies, design and engineering costs that
involve no commitment of resources other than staffing and associated funding,

Assistance provided for training, management and administration, exercises, and
mobile/portable equipment purchases; with the exception of potential ground-
disturbing activities and modification of existing structures,

Community Disaster Loans for funding to perform govemnmental functions for any
eligible jurisdiction in a designated disaster area that has suffered a substantial loss
of tax and other revenue. _

Acquisition or lease of existing facilities where Planned uses conform to past use
or local land use requirements.

Funding the administrative action of acquiring properties in buyout projects e.g.,
surveys, legal fees, non-destructive abatement activities), excluding the real estate
transaction and demolition. Per ftem 111D, OEM shali advise its subgrantees that
they may jeopardize Federal funding if work is performed without all required
local, State and Federal licenses, permits or approvals, including the completion of

the Section 106 process.
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k. Reimbursement of a subgrantee’s insurance deductible, when the deductible is the

iotal FEMA eligible cost for the project.

1. Labor, ?quipment and materials used to provide security in the Disaster
Declaration arc, including lease, rental, purchase of repair of equipment OF
t labor.

vehicles and payment for staff and contrac

m. Application of pesticides 10 reduce adverse public health effects, including aerial

and truck-mounted spraying.
. Unemployment assistance.
o. Distribution of food coupons-
p. Legal services.

q. Crisis counseling.
11, The terms of this Agreement will not apply o Undertakings on Tribal (reservation)
jands) unless the affected Tribe(s) nave concurred in writing.

¢ authorized by the United States Congress in the future may be
_ dance with Stipulation IV.A, Amendments. AnY
change in the FEMA name, Programs, oF organizational structure will not affect this
Agreement.

B. Roles and Responsibil‘\ties of FEMA, SHPO, OEM, and LPC

1. FEMA:

FEMA will use Federal, Tribal, State, subgrantee,
qualifications meet the Secretary of the Interi
Qunliﬁcations Standards (Professional Qualiﬁcaﬁons) set forth in ral

Quelified),

tan alin
Register at 48 Fed. Reg. 44716-01 (September 29, 1983), 28 amended (
in completing identification and evaluation of historic properties and in making
/ i jew an National Register eligibility

a.

determinations of effects. FEMA will revi€

determination and make its own findings of effect resulting from the performance
of these activities prior t0 submitting such determinations t0 SHPO and
Participating Tribe(s)-

i, FEMA acknowledges that Tribe(s) possess special expertise in assessing the.
National Register eligibility of properties with religious and/or cultural
ce to them. Tribal leaders and, 25 appropriate, their Tepresentatives

significance

shall decide who meets qualiﬂcationslstandards as defined by their Tribe(s) for
review of undertakings affecting serties with religious and/or cuftural
significance 10 Tribe(s)- '
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b. FEMA will coordinate with the LPC 1 help LPC ensure that subgrantees apply for
Pel'l‘m'lS. o - 7
i Ifan Undentaking as defined by 36 CFR § 800.5 has the potential to adversely
FEMA will provide LPC with the same documentation that is provided to
SHPO and Participating Tribe(s). . - S

ii. When LPC norifies FEMA that an Undertaking is subject to further LPC
review and permitting, FEMA EHP may approve the project and will notify the
Grantee that the subgrantee is responsible for_bbtaining’ _a' permit from LPC,

iii. FEMA will request LPC 1o be a cohstﬂting"_party on any Memorandum of
are LPC designated or proposed landmarks,

- -¢. FEMA alone shall conduct al] project consultation with participating Tribes. In
- accordance with 36 CFR § 800.2(c)(4), FEMA may authorize the Grantee, or a
subgrantee through the Grantee, to initiate the Section 106 process with the SHPO
and other consulting parties, assist in identifying other consulting parties with g
‘demonstrated interest in the Undertaking, and prepare any necessary analyses and
documentation, but FEMA will remain legally responsible for determinations of _

National Register eligibitity and findings of effect recommended by the authorized
. party. FEMA shall follow the process set forth in Stipulation 1.B,1.2, FEMA Roles -
. -and Responsibilities, above and notify the SHPO in writing when a Grantee or

- subgrantee has been authorized to initiate consultation on FEMA's behalf,

d. Prior fb"authodzing :t_he release of funds for individual undeffa]dngs réﬁui_l‘ing grant

Interior’s Standards for the Treatment of Historic Properties 1995 (Standards), 36
CFR Part 68, or the most updated version, and techniques to avoid or minimize
adverse effects to histor_z'_c_.prppenies. A -

- £ FEMA will confer bi-annually and as necessary w-it']_a-'__s'i"g_ﬁétories and invited
" signatories to this Agreement within 30 days after issuance of the annual report, to
- review the report and/or discuss issues and concerns in greater detail.
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g F‘BMA shall convene the an initial scoping meeting with the signatories and
invited signatories as soon as practicable following the Disaster Declaration and
provide specific points of contact and other pertinent information about the

Disaster Declaration,

h. FEMA shall ensure that all documentation resulting from Undertakings reviewed
pursuant to this Agreement shall be consistent with applicable SHPO and Tribal
guidelines and the confidentiality provisions of 36 CFR § 800.11(c).

2. SHPO:

a. SHPO shall review FEMA’s determination of the Areas of Potential Effect (APE),
National Register eligibility determinations, and FEMA’s effect findings and
provide comments within timeframes required by this Agreement.

b. Upon request, the SHPO will provide FEMA/and or its designee(s) with available
information about historic properties (such as access to online systems or site files,
GIS data, survey information, geographic aréas of concemn). Such data sharing

may be memorialized in an agreement. Only Qualified FEMA staff and/or its

designee(s) shall be afforded access to protected cultural resources information.

¢. The SHPO will jdentify staff or consultants to assist FEMA staff with its Section

106 responsibilities, and identify, in coordination with FEMA, specific activities

that SHPO may perform for specific undertakings as agreed in writing with
FEMA.

d. As requested, SHPO staff will be available as a resource and for consultation
through site visits, written requests, telephone conversations or electronic media.
In those instances where consultation with SHPO has occurred, a written notice

(via e-mail or regular mait) will be sent to SHPO to confirm any decisions that
were reached.

e. FEMA and the SHPO may agree 10 delegate some OF all of the SHPO’s
responsibilities under this Agreement to supplementary SHPO staff assigned to
FEMA-DR-4085-NY that are physically located in FEMA's Joint Field Office or

SHPO offices in order to help expedite project review or other responsibilities
under this Agreement. FEMA, SHPO and OEM will consult about the gelection of
the supplementary SHPO staff, the scope of responsibilities delegated, and the
implementing procedures related to the actions and decisions delegated. FEMA
and SHI:a(;fshall formally document their agreement regarding the supplementary
SHPO statf.

£ The SHPO shall perticipate in as initial scoping meeting for the Disaster
Declaration.
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g The .SHPO.majc assist local jurisdictions or OEM with advance planning efforts to
consider historic properties related to their preparedness, homeland security,
rezzp{msec,i recovery, and mitigation programs, for which FEMA funding may be
requested. '

h. The SHPO will coordinate with FEMA, to identify consulting parties, including
any communities, organizations, or individuals that may have an interest in a
specific Undertaking and its effects on historic properties. ‘

3. LPC

a. LPC will review FEMA Undertakings that have the potential to adversely affect an
LPC designated property or one calendared for designation using FEMA consultation
documents that are provided to SHPO and Participating Tribe(s) so that LPC may
notify FEMA whether or not an LPC property may be affected by the Undertaking and
will require a LPC permit,

b. LPC understands that if it does not respond to FEMA's submittal of Undertakings to
them within the timeframes outlined in Stipulation LE, i.e, within 4 days under
emergency conditions, 15 days for JA and PA Undertakings and 30 days for HMGP
Undertakings, FEMA will assume that none of the Undertakings are subject to LPC
review and permitting and will proceed with the Undertaking.

4. OEM:

a. OEM shall ensure that its subgrantees understand and acknowledge conditions and
potential requirements that may be placed upon Undertakings as a result of Section
106 consultation and the provisions of this Agreement.

b. Subgrantee government and private non-profit agencies are advised in OEM
applicant briefings and program materials that FEMA funding may be jeopardized
unless all local, State and Federal permits, licenses and approvals - are
received. NYC LPC reviews and permits were discussed in briefings held for
NYC agencies and private non-profits. The official notice to a subgrantee that an
Undertaking is subject to further LPC review will be the project approval
document specifying the project scope and limits, and containing all conditions
and caveats, including an approved Project Worksheet (PW) for a Public
Assistance project, and an approved Application for an HMGP project.

c. OEM will participate in an initial scoping meeting for the Disaster Declaration.
d. OEM shall ensure that subgrantees understand that failure to comply with the

terms of this Agreement and any project-specific conditions could jeopardize
FEMA funding.
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e. OEM will notify FEMA as soon as possible of any proposed change to the
approved scope of. work and direct the subgrantee not to implement the changes to
the proposed scope of work until any additional review required by this Agreement
is complete.

£ OEM shall ensure that its subgrantees arc made aware that in the event of an
unexpected discovery involving an Undertaking that has affected a previously
unidentified historic property, human remains, or affected a known historic
property in an unanticipated manner, the subgrantee will comply with Stipulation
TILB, Unexpected Discoveries.

g. When issued as a FEMA condition, OEM shall ensure that in its subgrant
agreements, any scope of work involving ground disturbance, and resultant
contracts to execute said work, provide for the protection of and notification

protocols for unexpected discoveries of cultural material and human remains:

h. If the Tribe assumes the role of Grantee for projects on Tribal lands, it will assume
the same responsibilities as outlined in Stipulation 1.B.3 of this Agreement, Roles
and Responsibilities of the Signatories.

C. Tribal Consultation

1. For Tribes that have assumed the responsibilities of the SHPO through appointment of
a Tribal Historic Pre rvation Officer (THPO) per Section 101 of the NHPA, FEMA

shall consult with the THPO in lieu of the SHPO for undertakings occurring on or
affecting tribal lands.

2. Where no Tribal-specific consultation agreements of protocols are in place, FEMA
shall consult with affected Tribe(s) in accordance with 36 CFR Part 800. In
determining who the affected Tribe(s) may be, FEMA will first establish that an

Undertaking has the potential to affect historic properties with religious or cultural
jmportance, FEMA may consult with the SHPO, affected Tribe(s), any State Tribal
Agency, and access the National Park Service (NPS) Native American Consultation
Database to identify Tribal geographic interests.

3. FEMA shall ensure that its consultations with other consulting parties shail not include
thé dissemination of information, when advised of data sensitivity by the affected
Tribé(s), that might risk harm (o an American Indian site or property of religious or

cultuial significance of that might impede the use of such a site by the affected

“ebe(s) i actordanée withi Section 304 of the NHPA and other applicable laws.
Information provided is exempt from public knowledge and disclosure under the
Freedom of Inforniation Act (FOIA) by both Section 304 of the NHPA and Section 9
of the Archacological Resources Protection Act (ARPA) (16 US.C. §470aa —
470mm). :
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D. Public Participation

1. FEMA recognizes that the views of the public are essential to informed decision
making throughout the Section 106 review process. FEMA will notify the public of
proposed Undertakings in a manner that reflects the nature, complexity, and effect(s)
of the Undertaking, the likely public interest given FEMA's specific involvement, and
;ny. confidentiality concerns of affected Tribe(s), and private individuals and

usinesses.

2. FEMA will consult with OEM, the subgrantee, SHPO, and Participating Tribe(s), to
determine if there are individuals or organizations with a demonstrated interest in
historic properties that should be made aware of an Undertaking. If such parties are
identified or identify themselves to FEMA, FEMA will provide them with information
regarding the Undertaking and its effect on historic properties, consistent with the
confidentiality provisions of 36 CFR § 800.1 I(c)..

3. In accordance with the outreach strategy developed for an Undertaking in consultation
with the SHPO and Participating Tribe(s), for involving the public, FEMA will
identify the appropriate stages for seeking public input during the Section 106 process.

4. FEMA will consider all views provided by the public regarding an Undertaking and
will consider all written requests of individuals and organizations to participate as
consulting parties, and in consultation with the SHPO and Participating Tribe(s),
determine which should be consulting parties. FEMA will invite any .individual or
organization that will assume a specific role or responsibility outlined in a Section 106
agreement document to participate as an invited signatory party in that agreement
document, :

5. FEMA also may provide public notices and the opportunity for public comment or
participation in an Undertaking through the public participation process of the
National Environmental Policy Act (NEPA) and its implementing regulations set out
at 44 CFR Part 10, and/or Executive Orders 11938 and 11990 relating to floodplains
and wetlands as set out in 44 CFR Part 9, and Executive Order 12898, Environmental
Justice, provided such notices specifically reference Section 106 as a basis for public
involvement,

E. Timeframes

All time designations will be in calendar days unless otherwise stipulated. If any signatory or
invited signatory does not object to FEMA*s determination related to a proposed action within
an agreed upon timeframe, FEMA may proceed to the next step in the review process as
described in Stipulation II, Project Review. Due to the varied nature of Undertakings, the
individual response times to FEMA's requests for comment/concurrence will vary.

' 11
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1. Under emergency conditions, the SHPO and Participating Tribe(s) will respond to any
FEMA request for comments within three (3) days after receipt, unless FEMA determines
the nature of the emergency action warrants a shorter time period.

9. For Undertakings associated with the Individual Assistance (IA) and Public Assistance
(PA) programs, the review time shall be a maximum of fifteen (15) days for delineation of
the Area of Potential Effect (APE), determinations of National Register eligibility and
findings of effect.

3. For the Hazard Mitigation Grant Program (HMGP), the response time for each request for
concurrence shall be a maximum of thirty (30) days.

II. PROJECT REVIEW

A. Programmatic Allowances

1. If FEMA determines an Underteking conforms to one or more of the allowances in
Appendix B of this Agreement, FEMA will complete the Section 106 review process
by documenting this determination in the project file, without SHPO and Tribal review
or notification. :

2. If the Undertaking involves a National Historic Landmark (NHL), FEMA shall notify
the SHPO and Participating Tribe(s) and the NHL Program Manager in the NPS
Northeast Regional Office that the Undertaking conforms to one of more allowances.
FEMA will provide information about the proposed scope of work for the Undertaking
and the allowance(s) enabling FEMA's determination. _

3. If an Underteking is not composed entirely of an allowance listed in Appendix B,
FEMA will conduct Section 106 review for the entire Undertaking.

4. For an Undertaking that FEMA determi s does not meet the allowance criteria,
FEMA shall complete the Section 106 review process in accordance with Stipulation

11.C, Standard Project Review, as applicable.

5. Allowances may be revised and new allowances may be added to this Agreement in
~ accordance with Stipulation IV.A.3, Amendments.

12
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B. Expedited Review for Emergency Undertakings

1. As part of the Disaster Declaration process, FEMA will define the time interval during
which the disaster causing incident occurs (the iricident period, as defined in 44 CFR §
206.32(f)). FEMA may approve Federal assistance and/or funding for emergency

2. Should FEMA determine that it is necessary to extend the expedited review period
beyond January 27, 2012, FEMA will request in writing, prior to the expiration of the
expedited review period, an extension of the period of applicability in 30-day
increments in accordance with 36 CFR § 800.12(d).

3. For all emergency Undertakings, FEMA will determine the following:

a. If the Undertaking is an immediate rescue and salvage operations conducted in
response to an event to preserve life and property, FEMA has no Section 106
review responsibilities in accordance with 36 CFR § 800.12(d); or

b. If the Undertaking meets one or more of the Allowances in Appendix B of this
Agreement, FEMA will complete the Section 106 review process pursuant to
Stipulation I1.A.1, Programmatic Allowances,

¢. If FEMA determines that the emergency Undertaking will adversely affect a
historic property during this expedited review period, to the extent practicable
FEMA may propose treatment measures that would address adverse effacts during
implementation, and request the comments of the SHPO and/or the affected
Tribe(s) within 3 days of receipt of this information unless FEMA determines the
nature of the emergency warrants a shorter time period. FEMA may elect to
consult with the SHPO and/or the affected Tribe(s) regarding the emergency
Undertaking at any point before or during the implementation of an emergency
Undertaking if FEMA determines circumstances are appropriate for expedited
consultation, '

d. FEMA may provide this information through written requests, telephone
conversations, meetings, or electronic media. In all cases, FEMA will clarify that

an “expedited Undertaking review” is being requested.

e. FEMA will take into account any timely comments provided by SHPO and/or the
affected Tribe(s) and notify the parties of how their comments were taken into
consideration by FEMA, OEM, and subgrantee,

13
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f  Should the SHPO and/or Participating Tribes not comment within 7 days. FEMA
may fund the emergency Undertaking based on the available information. This
will complete the Section 106 review for the Undertaking.

C. Emergency Demotition and Debris Removal of Privately-Owned Properties

FEMA may need to carry out debris removal activities involving the demolition and
removal of buildings and structures that are damaged beyond repair of that are completely
collapsed and/or disassembled by the actions of the declared event and therefore must be
removed for health and safety reasons. Damage to historic properties by the effects of
natural disasiers 10 such a degrec that demolition is required for health and safety reasons
is not an adverse effect as defined under Section 106 of NHPA. However, FEMA is
required by the NHPA o determine if its specific actions in response to disasters will
cause adverse effects to any historic properties. After FEMA Public Assistance Program
(PA) determines a property initially eligible for demolition, FEMA EHP will review these
projects using the following expedited emergency process outlined below.

1. FEMA EHP will evaluate all properties proposed for demolition to determine if
they are listed in the National Register or have previously been determined to be
eligible for the National Register. If a property has not been previously evaluated
for National Register cligibility, FEMA will make a determination whether or not
the property is eligible for the National Register. Historic propertics include both
those above the ground (buildings and structures) and below the ground
(archacological sites and artifacts).

5 FEMA's evaluation will include a data base/GIS review of SHPO information to
identify previously-identiﬁed historic properties, field review and photography,
and additional research of properties that are more than 45 years of age, including
archacological analysis if necessary.

3. FEMA EHP will evaluate all properties proposed for demolition to determine il

they are LPC desi gnated or calendared for designation. This will include a
database review at h_tm:fggeo.nvcnct!doitt!nxcgovmap{ for designated properties
i isp (New York City Buildings

and http://a810-bis eb.nye. ov/bisweb/bsapm01.18

Department) for calendared properties.

4. FEMA will conduct an analysis of effects for any historic property identified for
demolition or for any demolition that will affect other historic properties within an
Area of Potential Effects (APE) and will determine if the project will result in

adverse effects. The APE shall include properties within the view shed of the
Undertaking that are LPC designated or calendared. The APE for historic
properties that are not located within a designated National Register or LPC
historic district, or withina geographic area that is eligible as a National Register
district, will be the building footprint. For all others, FEMA will determine a

ptoject-specific APE. FEMA will also provide information to the SHPO for these
propertics that describes the specific nature of the damage to each property

' 14
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5. FEMA will document its findings concerning each property that is proposed for
demolition and will submit a report to the SHPO and other consulting parties, as
appropriate that includes two (2) photographs of each property (more if associated
Tesources are present) and text that briefly but adequately explains FEMA’s
determination of National Register eligibility and effects. These reports will be
;ubmitt’ed via the SHPO’s dedicated electronic mai] account at

6. SHPO will review the reports, provide its concurrence or ask for more information
via electronic mail within three (3) business days. If SHPO does not concur with
FEMA’s finding for any property, both agencies will conduct further consultation
as soon as possible to clarify FEMA’s determinations or to resolve any
disagreements,

7. To the extent practicable, demolition of every structure will be carried out
following low impact protocols — limiting disturbance to the footprint of the
existing structure, limiting the use of heavy equipment on the property, pushing all
foundation materials into the building basement and emphasizing that the
contractors make reasonable efforts to avoid or minimize harm to any
archaeological deposits. In addition, FEMA’s PA Program does not fund the
removal of slabs, further ensuring that these undertakings will likely have minimal
impact on archaeological resources. In most instances FEMA will make the
determination that no historic properties will be affected by the demolition.

8. In cases where a demolition site is considered to be archacologically sensitive
monitoring will be required by an archaeologist who meets the Secretary’s
Professional Qualifications Standards, This determination will be made on a case-
by case-besis by FEMA in consultation with the SHPO and other consulting
parties. Eligibility determinations, assessment of effects and resolution of adverse
effects will be made subsequent to identification of an archeological property.
Uprooted trees and exposed stumps will be removed in accordance with the Stump

Removal Policy in Appendix E.

9. Demolition of eligible historic buildings/structures may be adverse and may
require development of a Memorandum of Agreement (MOA) to mitigate any
adverse effects. If FEMA determines that any property demolition is an
Undertaking that will result in adverse effects, it will enter into consultation with
the SHPO and other appropriate consuiting parties to develop an MOA to mitigate
the adverse effects as required under Section 106. FEMA may choose to identify,
in consultation with the SHPO, standard treatment measures to mitigate adverse

effects to multiple properties.
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10. This agreement only pertains to the residential structure itself and does not include
the demolition or removal of any other infrastructure on these properties, including
sidewalks, driveways, pools, retaining walls or similar structures that would not be
eligible for FEMA Public Assistance funding.

D. Standard Project Review

For Undertakings not exempt from further Section 106 review, FEMA will ensure that the
following standard project review steps are implemented. In the interest of streamlining,
FEMA may combine some of these steps during consultation.

1. Consulting Parties: FEMA will consuit as appropriate with the SHPO and affected
Tribe(s) to identify any other parties that meet the criteria to be consulting parties and
invite them to participate in the Section 106 review process. FEMA may invite others
to participate as consulting parties as the Section 106 review proceeds.

2. Area of Potential Effccts: For standing structures, qualified staff shall define the APE
as {he individual structure when the proposed Undertaking is limited to the repair or
rehabilitation (as defined in 36 CFR § 68.3(b)(6) and 36 CFR § 68.2(b)) of a structure
located outside of a National Register fisted or eligible historic district, For all other
undertakings, qualified staff will determine the APE in consultation with the SHPO
and Participating Tribes. FEMA may alsc consider information provided by other
parties, such as local governments, LPC, local preservation advocacy organizations,
and the public, when establishing the APE. '

3. Identification and Evaluation: Qualified staff shall determine, in consultation with the
SHPO and Participating Tribes if the APE contains historic properties, including
archaeological sites or properties of religious or cultural significance, that are listed in
or potentially eligible for the National Register, or LPC designated and calendared

properties. This may include the review of preliminary documentation collected by
OEM or the subgrantce in coordination with the SHPO.

a. Archaeological Properties, FEMA may consult with the SHPO to determine the
Jeve! of effort and methodology necessary to identify and define the limits of
archaeological properties. For historic properties of religious and cultural
significance to Participating Tribe(s), FEMA shall consult with the Tribe(s) to
identify geographic areas where properties may be affected by an Undertaking in
order so that FEMA may determine the necessary level of effort required to avoid
or protect any such properties. FEMA may also consult with LPC regarding
identification and treatment of archaeological properties. '

b. National Historic. Landmarks: When FEMA determines an Undertaking has the
potential to affect an NHL, FEMA shall notify the Secretary through the NHL
Program Manager in the NPS Northeast Regional Office in addition to the SHPO
and Participating Tribe(s).

16
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e “i ations of Eligibility: FEMA shall review or determine National Register
eligibility based on identification and evaluation efforts, and consult with SHPO
andtl’_arti?ipatin.g_ Tribegs) regarding these determinations. Shouid the SHPO or

Register, or to obtain a de‘_términation of eligibility from the Keeper of the National
Register in accordance with 3§ CFR § 63.2(d)-(e) and 36 CFR § 800.4(c)(2).

d. Findings of No Historic Propenti ted: FEMA shall make a finding of “no
historic properties affecteq” if no- historic properties are present in the APE; the
Undertaking is designed to avoid historic properties, including archaeological sites
or properties of religious or cultural sj ificance to Participating Tribe(s); or the
Undertaking does not affect the character defining features of a historic property,

i. FEMA shall notify the SHPO, Participating Tribes(s), and any other consulting
parties of this finding and provide supporting documentation in accordance
with 36 CFR § 800.11(d) and applicable documentation standerds. Unless the
SHPO or Participating Tribe(s) objects to the finding pursuent to the
appropriate timeframe outlined in Stipu!ation LE.2 or LE3, Timeframes,
FEMA shall complete the Section 106 review,

ii. If the SHPO or Participating Tribe(s) objects to a finding of “no historic
properties affected”, FEMA may elect to consult with the objecting party to
resolve the disagreement. if the objection is resolved, FEMA may proceed with
the action in accordance with the resolution, FEMA also may elect to
reconsider effects on the historic property by applying the criteria of adverse
effect pursuant to Stipulation ILD.4, Application of the Criteria of Adverse
Effect. If FEMA is unable to resolve the disagreement, it will forward the
finding and supporting documentation to the ACHP and request that the ACHP
review FEMA’s finding in accordance with 36 CFR § 800.4(d)(1)(iv)(A)
through 36 CFR § 800.4(dX(1)(ivX(C). FEMA will consider the ACHP's
recommendation in making its final determination,

4. Application of riteria of Adverse Effect: If FEMA finds an Undertaking may

affect identified historic properties in the APE, including properties of religious or
cultural significance to Participating Tribe(s), or if a consulting party objects to the
finding of “no historic properties affected,” FEMA will apply the criteria of adverse
effect to historic properties within the APE(s), taking into account the views of the
consulting parties and public concerning effects in accordance with 36 CFR §
800.5(a).

a. If FEMA determines that an Undertaking does not meet the adverse effect criteria

or, for a standing structure, that the Undertaking meets the Standards, FEMA shall
Propose a finding of “no adverse effect” in accordance with 36 CFR § 800.5(b).
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b. FEMA shail notify the SHPO, Participating Tribe(s), and all other consuiting
parties of its finding and provide supporting documentation pursuant 10 36 CFR
§800.11(e) and applicable documentation standards. Unless a consulting party

objects within the appro iate timeframe, FEMA will proceed with its “no adverse
effect” determination and complete the Section 106 review.

c. If FEMA finds the Undertaking may have an adverse effect, FEMA shall request
through OEM that the subgrantee revise the scope of work to substantially
conform to the Qtandards for standing structures, or avoid or minimize adverse

effects for. archaeological propetties, in consultation with the SHPO, Participating
Tribe(s), and any other consulting jes. If the subgrantee modifies the scope of
work to address the adverse effect, FEMA shail notify the consulting parties, and
provide supporting documentation. Unless & consulting party makes a timely
objection, FEMA shall proceed with its “no adverse effect” determination and
complete the Section 106 review.

d. If a consulting party objectstoa finding of “no adverse effect,” FEMA will electto
consult ‘with the objecting party to resolve the disagreement. If the objection is
resolved, FEMA will proceed with the underteking in accordance with the

resolution, or;

c. Ifthe objection cannot be resolved, FEMA will forward its findings and supporting
documentation 10 the ACHP and request shat the ACHP review the findings in
accordance with 16 CFR. § 800.5(c)(3)(eii)- FEMA will consider the ACHP’s

comments in making its final determination, 0T; '

¢ 1f e Undertaking cannot be modified o avoid adverse effects FEMA will initiete
consultation 10 resolve the adverse effect(s) in accordance with Stipulation D3,
Resolution of Adverse Effects.

5. Resolution of Adverse Effects: If FEMA determines inat an Undertaking will
adversely affect & historic property, it shall resolve the effects of the Undertaking in
conspitation with the SHPO, OEM, participating Tribes, subgrantee, ACHP, if
ticipating, and any other consulting parties, by one of the following methods
depending upon the nature and scale of the adverse effect as well as the determination

tic property’s significance on 8 local, staté or national level:

. siineyisied Copsuigion Progessr Afer aking i consideration the 1S BF
: veri  effect(s), FEMA

‘Abibreviated Consuliation Proct Undertekirig may affcct 0
application of these Treatment Measures will require the execution of a
Memorandum of Agreement (MOA) or Programmatic Agreement.
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documentation as required by 36 CFR §800.1 1(e) and subject to the
confidentiality provisions of 36 CFR §800.11(c), as well as provide the ACHP
with an adverse effect notice in accordance with 36 CFR §800.6(a)(1) and

of the Abbreviated Consultation Process, FEMA shall consult further with the
consulting parties to explore options for resolution of the adverse effect(s). If
consultation is not successful afier an additional 15 day period, FEMA shall
request that the ACHP arbitrate the consultation and help identify a final
resolution of the adverse effect(s). If no consensus is reached, FEMA shali
resolve the adverse effect(s) using procedures outlined below in Stipulation
ILE.5.b, Memorandum of Agreement,

3. Because funding ‘and implementation details of Treatment Measure(s) for
specific Undertakings may vary by program, FEMA will provide written notice
to the consulting parties within sixty (60) days of the completion of the
Treatment Measure(s). This written notice will serve as confirmation that the
Treatment Measure(s) for a specific Undertaking have been implemented,
FEMA will also include information pertaining to the completion of Treatment
Measures in the annual report pursuent to Stipulation 1.B.1,d, FEMA Roles and
Responsibilities,

. Memorandum men A): If the Abbreviated Consultation Process is
determined infeasible or is objected to by any of the consulting parties, FEMA, in
consultation with the other consulting parties, will develop an MOA in accordance
with 36 CFR § 800.6(c) to stipulate treatment measures {o avoid, minimize, and/or
mitigate adverse effects on historic properties If the ACHP was not previously
notified of the adverse effect, FEMA will provide the documentation outlined in 36
CFR§8000.(¢), and the ACHP will have 15 days to review the undertaking and
determine if its participation is necessary to complete the consultation process, The
MOA may also include feasible treatment measures that serve an equal or greater
public benefit in promoting the preservation of historic properties in lieu of more
traditional treatment measures. Should the execution of an MOA not be
appropriate given the nature and significance of historic properties, scale of
adverse effects, or include one or more complex Undertakings, FEMA shall
resolve the adverse effects using the procedures outlined below in Stipulation
ILE.5.c, Programmatic Agreement. '
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¢. Programmatic Agreement. FEMA, the SHPO, OEM, Participating Tribe(s), the
ACHP, as appropriate, and any other consulting party may consult to develop 8
Programmatic Agreement in accordance with 36 CER § 800.14(b) to identify
programmatic conditions or treatment measures to govern the resolution of
potential or anticipated adverse effects from certain complex project situations for

an Undertaking or for muitiple but similar Undertakings by a single subgrantee.

d. Objections: Should any signatory, invited signatory, consulting party, of member
of the public object within the timeframes established by this Agreement to any
plans, specifications, Of actions pursuant 10 resolving an adverse effect, FEMA

shall consult further with the objecting party to seck resolution. If FEMA
"determines the objection cannot be re_solved, FEMA shall address in accordance
with Stipulation IV.B, Dispute Resolution.

e. National Historic Landmarks: When FEMA determines an Undertaking will
adversely affect an NHL, FEMA also will notify end invite the Secretary and
ACHP to participate in consultation, pursuant 10 36 CFR § 800.10. When the

ACHP participates in consultation related to an NHL, the ACHP will report the

outcome of the consultation to the SecretaryOl and the FEMA Administrator.

[, OTHER CONSIDERATIONS

A. Changes to an Approved Scope of Work: OEM is required to notify FEMA and will
require its subgrantees to notify it immediately when there are proposed changes to an
approved scope of work for an Undertaking. When notified by OEM of any proposed
substantive change 10 the approved Scope of work for an Underteking, FEMA may
authorize the OEM or subgrantee 10 proceed with the change once the required review is

completed.

B. Unexpected Discovenies: Upon notification by 8 subgrantee of an unexpected discovery in
accordance with Stipulation 1B.3.d, OEM Roles and Responsibilities, OEM will

:mmediately notify FEMA and require the subgrantee t0:
|. Stop construction activities in the vicinity of the discovery; and,

2. Notify the local law enforcement office and coroner/medical examinet if human
remains are discovered, in accordance with applicable New York State statute(s);

3. Take all reasonable measures 10 avoid or minimize harm to the property until FEMA
has completed consultation with the SHPO, Participating Tribe(s), and any other
consulting parties, Upon notification by OEM of a discovery, FEMA will immediately
notify the SHPO, Participating Tribe(s), and any other consulting parties that may
have an interest in the discovery, and consult to evaluate the discovery for National

Register eligibility.
4. FEMA will consult with the consulting parties in accordance with the review process

outlined in Stipulation 11, Project Review, to develop 8 mutually agreeable action plan
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with timeframes to identify the discovery, take into account the effects of the
Undertaking, resolve adverse effects if neces : and ensure compliance with
applicable Federal and State statutes.

5. In cases where discovered human remains are determined to be American Indian,
FEMA shall consult with the appropriate Tribal representatives and SHPO. In
addition, FEMA shall follow the guidelines outlined in the ACHP's Policy Statemeny
Regarding the Treatment of Burial Sites, Human Remains, and Funerary Objects
(2007).

modification to the scope of work for the Undertaking necessary to implement
recommendations of the consultation and facilitate proceeding with the Undertaking,

C. Curation

I. FEMA and OEM shall ensure that all records and materials (collections) produced
during the course of an archaeological survey, testing, and any data recovery

preferably in-state, that meets the standards of, and in accordance with the applicable
provisions of 36 CFR Part 79, “Curation of Federally Owned and Administered
Archaeological Collections,” and applicable State law and guidelines,

collections to them with the assistance of the SHPO. In such instances, FEMA and
OEM, in coordination with the SHPO or Participating Tribe(s), shall encourage land
owners to donate the collection(s) to an appropriate public or Tribal entity. In cases
where the property owner declines to accept responsibility for the collection(s) and
wishes to transfer ownership of the collection(s) to a public or Tribal entity, FEMA and
OEM will ensure curation of the collection(s) in accordance with Stipulation 111.C.1
above,

D. Anticipatory Actions and Afier the Fact Review

l. OEM shall advise its subgrantees that they may Jjeopardize Federal funding if work is
performed without all required local, State and Federal licenses, permits or approvals,
including the completion of the Section 106 process. FEMA also shall document thjs
requirement in its Record of Environmental Consideration, as applicable, as well as all
project approval documents specifying the project scope and limits, and containing all
conditions and caveats, including an approved Project Worksheet (PW) for a Public
Assistance project, and an approved Application for an HMGP project.

2. In accordance with Section | 10(k) of the NHPA, FEMA shail not grant assistance to a
subgrantee who, with intent to avoid the requirements of this Agreement or Section
106 of the NHPA, has intentionally significantly and adversely affected a historic
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property to which the assistance would relate, or having legal power to prevent it,
allowed an adverse effect to occur. However, if after consultation with the SHPO,
Participating Tribes(s), and ACHP, FEMA determines that extraordinary
circumstances justify granting assistance despite the adverse effect created or
permitted by the subgrantee, FEMA shall complete consultation for the Undertaking
pursuant to the terms of this Agreement.

3. In ciscumstances where FEMA determines a subgrantce has initiated an Undertaking
without willful intent to avoid the requirements of this Agreement or Section 106 of
NHPA, FEMA will determine f the Undertaking would have required Section 106

raview in accordance with Stipulation ILD, Standard Project Review. '

4, If FEMA determines no Section 106 review or consultation with SHPO and

Participating Tribe(s) would have been required pursuant to Stipulation ILD, Standard

Project Review, FEMA will document this determination to the project files and
consider the project Section 106 compliant. :

5. 1f FEMA determines the Undertaking would have fequited Section 106 review, FEMA
will coordinate with SHPO and Participating Tribe(s) to determine if consultation is
feasible.

a. If after coordination with the SHPO and affected Tribes, FEMA determines that
consultation is feasible, FEMA will review the Undertaking in accordance with
Stipulation 11D, Standard Project Review.

b. If after coordination with the SHPO and Participating Tribe(s), FEMA determines
that review is infeasible, FEMA will document that the project is noncompliant
with Section 106, and the FEMA program then will make 2 funding eligibility

decision.

6. FEMA will ensure that all Undertakings considered for after the fact review in
accordance with this stipulation are included in the bi-annual reports.

IV.IMPLEMENTATION OF AGREEMENT

A. Amendments

1. If any signatory or invited signatory to the terms of the Agreement determines that the
Agreement cannot be fulfilled, or that an amendment to the terms of this agreement
must be made, the signatories and the invited signatories will consult for no more than

30 days to seek amendment of the Agreement.

2. This Agreement may be amended only upon the written consensus of the signatories.
This Stipulation does not apply to amendments made to Appendices A, B, and C
pursuant to Stipulation IV.A3, Amendments, below.
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3. Appendix A (FEMA Programs), Appendix B (Programmatic Allowances) and
Appendix C (Treatment Measures) may be amended at the request of FEMA, a
signatory party, or an invited signatory party in the following manner:

a. FEMA, on its own behalf or on behalf of another signatory or invited signatory,
shall notify all signatory and invited signatory parties to this Agreement of the
intent to add to or modify the current Appendix or Appendices and shall provide a
draft of the updated Appendix or Appendices to afl signatory and invited signatory
parties,

b. If no signatory or invited signatory object in ‘writing within 15 days of receipt of
FEMA'’s proposed addition or modification, FEMA will date and sign the amended
Appendix and provide a copy of the amended Appendix to all signatory and
invited signatory parties.

B. Dispute Resolution

1. Should any signatory or invited signatory to this Agreement object in writing within
30 days to the terms of this Agreement, FEMA will consult with the objecting party
for not more than 30 days to resolve the objection.

2. If the objection is resolved within 30 days, FEMA shall proceed in accordance with
the resolution.

3. If FEMA determines within 30 days that the objection cannot be resolved, FEMA will
forward to ACHP all documentation relévant to the objection, including FEMA’s
proposed resolution. Within 30 days of receipt, ACHP will:

a. Concur in FEMA's proposed resolution; or

b. Provide FEMA with recommendations, which FEMA Mll take into account in
reaching a final decision regarding the objection; or

c. Notify FEMA that the objection will be referred for comment in accordance with
36 CFR § 800.7(a)(4), and proceed to do so. FEMA will take the resulting
comment into account,

4. FEMA will take into account any ACHP recommendations or comments, and any
comments from the other signatories and invited signatories, in reaching a final
decision regarding the objection in accordance with 36 CFR § 800.7(cX4). The
signatories will continue to implement all other terms of this Agreement that are not
subject to objection.

5. Should ACHP not respond within 30 days, FEMA may assume ACHP has no
comment and proceed with its proposed resolution to the objection.
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6. FEMA will provide the signatories and invited signatories with its final written
decision regarding any objection brought forth pursuant to this Stipulation.

7. FEMA may authorize any disputed action to proceed, after makihg its final decision.

8. At any time while this Agreement is in effect, should a member of the public object in
writing to implementation of its terms, FEMA will notify the other signatories and
invited signatories in writing and take the objection into consideration, FEMA will
consult with the objecting party and, if that party so requests, the other signatories and
invited signatories, for not more than 21 days. In reaching its decision regarding the
objection, FEMA will take into consideration all comments from these parties. Within
15 days after closure of this consultation period, FEMA will provide the other parties
with its final decision in writing. FEMA’s decision will be final.

9. Any dispute regarding National Registei' éligibility that is not resolved pursuant to this
Stipulation will be resolved in accordance with Stipulation ILD.3.c, Determinations of
Eligibility.

C. Severability and Termination

1. In the event any provision of this Agreement shall be deemed contrary to, Of in
violation of, any applicable existing law or regulation of the United States of America
aridfor the State New York, only the conflicting provision(s) shall be deemed null and

void, and the remaining provisions of the Agreement shall remain in effect.

2. FEMA, the SHPO, OEM, or Participating Tribe(s) may terminate this Agreement by
providing 30 days’ written notice to the other signatory and invited signatory patties,
provided that the partics consult during this period to seck amendments or other
actions that would prevent termination. If this Agreement is terminated, FEMA. will
comply with 36 CFR Part 800. Upon such determination, FEMA will provide all other
signatories and invited signatories with written notice of the termination of this

Agreement.

3. A Participating Tribe may notify the other signatories and invited signatories that it is
fully withdrawing from participation in the Agreement. Following such a withdrawal,
FEMA will review undertakings that may affect historic properties of religious and
cultural significance to the Tribe in accordance with 36 CFR §§ 800.3 through $00.7
or an applicable altemative under 36 CFR § 800.14. Withdrawal from this Agreement
by a Participating Tribe does not terminate the Agreement. A Tribe that has
withdrawn from the Agreement may at any fime that this Agreement remains in effect
notify FEMA, OEM, and SHPO in writing that it has rescinded its notice withdrawing,

from participation in the Agreement.

4, This Agreement may be terminated by the jmplementation of & subsequent Agreement
that explicitly terminates or supersedes this Agreement, or by FEMA'’s implementation
of Alternate Procedures, pursuant to 36 CFR § 800.14(a).
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D. Duration and Extension

1. Unless terminated in accordance with Stipulation IV.C.2 or IV.C.4, Severability and
Termination, this Apgreement shall remain in effect until FEMA, in consultation with
all other signatories, determines that all undertakings refated to 4085-DR-NY have
been completed,

2. If another federally-declared disaster oceurs within the State of New York while this
PA is effective, the signatories and invited signatories will consult to determine
whether it would be appropriate to extend the PA. If the parties agree that the
extension of this PA is an acceptable mechanism for reviewing undertakings as a result
of the new disaster, its duration shall be extended pursuant to Stipulation IV.A.

E. Execution and Implementation

1. This Agreement may be impiemented in counterparts, with a separate page for each
signatory, invited signatory and concurring party and will become effective on the date
of the final signature, and will become effective on the date of signature by FEMA,
SHPO, and ACHP. FEMA will ensure that each signatory, invited signatory and
concurring party is provided with a complete copy.

2. Execution and implementation of this Agreement evidence that FEMA has afforded
ACHP a reasonable opportunity to comment on FEMA’s administration of all
referenced Programs, and that FEMA has satisfied its Section 106 responsibilities for
all individual Undertakings of the Programs.
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PROGRAMMATIC AGREEMENT AMONG
THE FEDERAL EMERGENCY MANAGEMENT AGENCY,

THE NEW YORK STATE HISTORIC PRESERVATION OFFICER,
THE NEW YORK STATE OFFICE OF EMERGENCY MANAGEMENT,
THE DELAWARE NATION,

THE DELAWARE TRIBE OF INDIANS,

THE SHINNECOCK N/ TION,

THE STOCKBRIDGE-MUNSEE COMMUNITY BAND OF MOHICANS,
THE NEW YORK CITY LANDMARKS PRESERVATION COMMISSION,

AN

D THE
ADVISORY COUNCIL ON HISTORIC PRESERVATION,
AS A RESULT OF HURRICANE SANDY

Signatory: '
FEDERAL EMERGENCY MANAGEMENT AGENCY

By: 97( & = Date: _Glel\D
By: MaryAn Tiembi /™~

.

Acting Regional Administrator, Region 11
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PROGRAMMATIC AGREEMENT AMONG
THE FEDERAL EMERGENCY MANAGEMENT AGENCY,

THE NEW YORK STATE HISTORIC PRESERVATION OFFICER,
THE NEW YORK STATE OFFICE OF EMERGENCY MANAGEMENT,
THE DELAWARE NATION,

THE DELAWARE TRIBE OF INDIANS,

THE SHINNECOCK NATION,

THE STOCKBRIDGE-MUNSEE COMMUNITY BAND OF MOHICANS,

THE NEW YORK CITY LANDMARKS PRESERVATION COMMISSION,

ANDTHE .
ADVISORY COUNCIL ON HISTORIC PRESERVATION,
AS A RESULT OF HURRICANE SANDY

Signatory:
NEW YORK STATE HISTORIC PRESERVATION OFFICER

By: _&%@ﬁ%ﬁe’f Date: _ééﬂfﬁ“

By: Ruth Pierpont '
New York Deputy Commissioner/New York Deputy State Historic Preservation Officer

27
20130425 FEMA-4085-DR-NY Final Docusitent




PROGRAMMATIC AGREEMENT AMONG
_ THE FEDERAL EMERGENCY MANAGEMENT AGENCY,
THE NEW YORK STATE HISTORIC PRESERVATION OFFICER,
THE NEW YORK STATE OFFICE OF EMERGENCY MANAGEMENT,
: . THE DELAWARE NATION, :
THE DELAWARE TRIBE OF INDIANS,
THE SHINNECOCK NATION,
THE STOCKBRIDGE-MUNSEE COMMUNITY BAND OF MOHICANS,
THE NEW YORK CITY LANDMARKS PRESERVATION COMMISSION,
' AND THE
ADVISORY COUNCIL ON HISTORIC PRESERVATION,
AS A RESULT OF HURRICANE SANDY

Signatury: _
ADVISORY OUNCIL ON HIST@RIC PRESERVATION .
By: 7’4 Date: {d { Of/ /2 '

John M. Fowler ~
Executive Dicector
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PROGRAMMATIC AGREEMENT AMONG
THE FEDERAL EMERGENCY MANAGEMENT AGENCY,
THE NEW YORK STATE HISTORIC PRESERVATION OFFICER,
THE NEW YORK STATE OFFICE OF EMERGENCY MANAGEMENT,
THE DELAWARE NATION,
THE DELAWARE TRIBE OF INDIANS,
| THE SHINNECOCK NATION,
THE STOCKBRIDGE-MUNSEE COMMUNITY BAND OF MOHICANS,
THE NEW YORK CITY LANDMARKS. PRESERVATION COMMISSION,
AND THE
ADVISORY COUNCIL ON HISTORIC PRESERVATION,
AS A RESULT OF HURRICANE SANDY
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PROGRAMMATIC AGREEMENT AMONG
THE FEDERAL EMERGENCY MANAGEMENT AGENCY,
THE NEW YORK STATE HISTORIC PRESERVATION OFFICER,
THE NEW YORK STATE OFFICE OF EMERGENCY MANAGEMENT,
| THE DELAWARE NATION,
THE DELAWARE TRIBE OF INDIANS,
THE SHINNECOCK NATION,

THE STOCKBRIDGE-MUNSEE COMMUNITY BAND OF MOHICANS,
THE NEW YORK CITY LANDMARKS PRESERVATION COMMISSION,
AND THE
ADVISORY COUNCIL ON HISTORIC PRESERVATION,

AS A RESULT OF HURRICANE SANDY

Invited Signatory:

THE DELAWARE NATION
By: Date:
C. J. Watkins
Vice President
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PROGRAMMATIC AGREEMENT AMONG
THE FEDERAL EMERGENCY MANAGEMENT AGENCY,

THE NEW YORK STATE HISTORIC PRESERVATION OFFICER,
THE NEW YORK STATE OFFICE OF EMERGENCY MANAGEMENT,
THE DELAWARE NATION,

THE DELAWARE TRIBE OF INDIANS,

THE SHINNECOCK NATION,

THE STOCKBRIDGE-MUNSEE COMMUNITY BAND OF MOHICANS,
THE NEW YORK CITY LANDMARKS PRESERVATION COMMISSION,
AND THE
ADVISORY COUNCIL ON HISTORIC PRESERVATION,

AS A RESULT OF HURRICANE SANDY

Invited Signatory:
THE DELAWARE NATION

By: Date:
Paula Pechonick '
Chief

31
20130509 FEMA-4085.DR-NY Executed Document




PROGRAMMATIC AGREEMENT AMONG
THE FEDERAL EMERGENCY MANAGEMENT AGENCY,
THE NEW YORK STATE HISTORIC PRESERVATION OFFICER,
THE NEW YORK STATE OFFICE OF EMERGENCY MANAGEMENT,
' THE DELAWARE NATION,
THE DELAWARE TRIBE OF INDIANS,
THE SHINNECOCK NATION,

THE STOCKBRIDGE-MUNSEE COMMUNITY BAND OF MOHICANS,
THE NEW YORK CITY LANDMAR PRESERVATION COMMISSION,
AND THE
ADVISORY COUNCIL ON HISTORIC PRESERVATION,

AS A RESULT OF HURRICANE SANDY '

Invited Signatory:
THE SHINNECOCK NATION

Date:

By: [name]
[titie]

Date:

By: [name]
[title]
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THE NEW YORK STATE OFFICE OF EMERGENCY MANAGEMENT,
THE DELAWARE NATION,
THE DELAWARE TRIBE OF INDIANS,
THE SHINNECOCK NATION,

THE STOCKBRIDGE-MUNSEE COMMUNITY BAND OF MOHICANS,
THE NEW YORK CITY LANDMARKS PRESERVATION COMMISSION,
AND THE
ADVISORY COUNCIL ON HISTORIC PRESERVATION,

AS A RESULT OF HURRICANE SANDY

Invited Signatory: :
THE STOCKBRIDGE-MUNSEE COMMUNITY BAND OF MOHICANS

Date:

By: Robert Chicks
President of Triba! Council
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PROGRAMMATIC AGREEMENT AMONG
THE FEDERAL EMERGENCY MANAGEMENT AGENCY,

THE NEW YORK STATE HISTORIC I’RESERVATION OFFICER,
THE NEW YORK STATE OFFICE OF EMERGENCY MANAGEMENT,
THE DELAWARE NATION,

THE DELAWARE TRIBE OF INDIANS,

THE SHINNECOCK NATION,
THE STOCKBRIDGE—MUNSEE cO NITY BAND OF MOHICAN S,
THE NEW YORK CITY_LANDMA&AI:)KS PRESERVATION COMMISSION,
THE
ADVISORY COUNCIL ON BISTORIC PRESERVATION,
AS A RESULT OF HURRICANE SANDY

Concurring Party: _
NEW YORK CITY LANDMARKS PRESERVATION COMMISSION

Date:

By: Robert B. Tiemey '
Chair, The New York City Landmarks Preservation Commission
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Appendix A
FEMA Program Summaries
This Appendix may be amended in accordance with Stipﬁla_tion IV.A, Amendments,

Disaster Response sn'i_l'Recove;\_r Programg_- o

- The fol!oWing programs are authorized under Titles IV and V of the Stafford Act.

_Pu_b[ic Assistance Prbgrain‘ (P4}

This program assists States, Tribal and local governments, and certain types of private nonprofit
organizations quickly respond to and recover from major disasters or emergencies declared by the
President. Grants are provided for debris removal (Public Assistance Category A), emergency
protective measures (Public Assistance Category B), and the repair, replacement, or restoration of -

disaster-damaged, publicly owned and certain . private non-profit facilities (Public Assistance
Ca_t'egorics C-G). o . ' o o

Individual Assistance Programs (I4)

These programs helps ensure that individuals and families thﬁt have been aﬁ'ected.by disasters -
have access to the full range of FEMA assistance including: crisis counseling (Section 416), -

disaster legal services (Section 415), essential assistance (Section 403), emergency sheltering
assistance (Section 403), transportation (Section 419), funeral services, minor home repairs
(Section 408), and temporary housing assistance (Section 408). It should be noted that other
Federal agencies provide disaster assistance to individuals as well, such as the US Small Business
Administration, Department of Agricuiture, and Department of Labor and that this assistance is

not subject to the terms of this agreement. -

- Flire Mh_nagemeut Assistance Grant Program (FMA G)

and control of fires on publicly or privately owned lands. Eligible costs may include expenses for
field camps, equipment use, repair and replacement, materials and supplies, and mobilization and
demobilization activities. - o ' '

. “The FMAG is avéila‘ble to State, Tribal, énd_.!ocal governments for the miiigation, management,

Hazard MﬁgatlonGraanrogram-(HMGP) ) - . R
The HMGP provides grants to States, Territories, Tribes, and local governments to implement

long-term hazard mitigation measures after a Disaster Declaration. ' Activities miay include
buyouts, retrofits, relocations, elevations, and minor flood contro} projects. . o

_ - Co .35
20130509 FEMA-408S-DR-NY Executed Document o




Appendix B

Programmatic Allowances

This list of Allowances enumerates FEMA funded activities that based on FEMA experience have
no effect or limited effect on historic properties if implemented as specified in this Appendix and
will not require review by the SHPO and Participating T ibe(s) pursuant to Stipulation ILA.1,

Programmatic Allowances.

The allowances consist of two tiers — Tier I and Tier 1L Staff may apply Tier I allowances
without meeting any professional historic preservation qualification standards, while only staff
meeting the applicable Secretary’s Professional Qualifications Standards in accordance with
Stipulation LB.1.2 of this Agreement may apply Tier Il allowances.

When referenced in the allowances, “in-kind” shall mean that it is either the same or 8 similar
material, and the result shall match all physical and visual aspects, including form, color, and
workmanship. The in-kind repair provided for in both Tiers 1 and Tier II allowances in Appendix
B should be limited to pre-existing architectural features and physical components of buildings
and structures and in general ‘should not be utilized when a building or structure has been
substantially altered.

When referenced in the allowances, “previously disturbed soils” will refer to soils that are not
likely to possess intact and distinct soil horizons and have the reduced likelihood of possessing

archaeological artifacts, features, and phenomena within their original depositional contexts.
Tier I Allowances

I. GROUND DISTURBING ACTIVITIES AND SITE WORK, when proposed activities
described below substantially conform to the original footprint and/or are performed in
previously disturbed soils and the area proposed to be disturbed does not exceed the previous

disturbance in depth or footprint, including the area where the activity is staged.
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A. Debris and Snow Removal

5.

Debris removal and collection, including removal of snow, uprooted trees, limbs and
branches from public rights of way, public area and the transport and disposal of such
waste to existing licensed waste facilities or landfills. Uprooted trees and exposed
stumps must be removed in accordance with the stump removal policy in Appendix E.
This includes the temporary establishment and expansion of non-hazardous debris
staging, reduction, and disposal areas at licensed transfer stations, or existing hard-
topped or graveled surfaces (e.g. parking lots, roads, sthletic courts) but not the
creation of new or temporary access roads,

Removal of debris from private property provided that buildings are not affected,
ground disturbance is minimal and in-ground elements, such as driveways, walkways

or swimming pools are left in place.

Chipping and disposal of woody debris by broadcasting within existing rights-of-way.
Sediment removal from man-made drainage facilities, including retention/detention
basins, ponds, ditches, and canals, in order to restore the facility to its pre-disaster
condition. The sediment may be used to repair eroded banks or disposed of at an
existing licensed or permitted spoil site.

Dewatering flooded developed areas by pumping.

B. Temporary Structures and Housing

1.

Installation of temporary structures for uses such as school classrooms, offices, or
shelters for essential public service agencies, such as police, fire, rescue and medical
care, as well as temporary housing for disaster personnel and victims, at the following
types of locations;

a. Single units on private residential sites when all utilities are instatled above ground
or tie into pre-existing utility lines.

b. Existing multi-family units.

c. Existing RV/Mobile Home Parks and campgrounds with pre-existing utility
hookups. ‘

d. Paved areas, such as parking lots ‘and paved areas at such facilities as
conference centers, shopping malls, airports, business patks, military bases
when all utilities are instalied above ground or tie into pre-existing utility lines.

e Sites that have been previously cleared and prepared for planned construction,
such as land being developed for public housing, office buildings, city parks,
ball fields, military bases, schools, etc. when all utilities are installed above-
ground or tie into pre-existing utility lines,
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f. Areas previously filled to depths of at least six feet so that subsurface utilities
can be installed.

C. Recreation and Landscaping
1. Installation of temporary removable barriers.

2. In-kind repairs or replacement, and minor upgrades/mitigation of bollards and
associated protective barriers when in previously disturbed areas.

II. BUILDINGS
A. Repair or retrofit of buildings less than 45 years old.
‘B, Removal of water by physical or mechanical means.

C. Installation of grab bars and other such minor interior modifications required for
compliance with the Americans with Disabilities Act (ADA).

D. Installation of security bars over windows on rear ¢levations.

E. Sheltering and Temporary Essential Power (STEP) Pilot Program: The STEP program
provides essential power to affected residents and thereby reduces the demand for other

shelter options by allowing individuals to return to or remain in their home while awaiting
major repairs. STEP accomplishes this by 3 measures:

1. Residential Meter Repajrs: Repairs to exterior weather head, service cable, and meter
box.

2. Temporary Essential Electric Measures: Repaits to restore temporary power 10
residences where the utility will not turn the power back on due to damages in order to
restore a minimal amount of power to allow heat and/or hot water and some power to
targeted appliances, including installation of a temporary power supply, outlet panels,
and other equipment that will be removed when permanent repairs are made.

3. &ni_d__wﬂwnﬂﬁ: Securing broken windows, covering damaged
exterior walls and patching or otherwise securing damaged exterior doors. These
repairs utilize raw, unfinished materials for temporary emergency repairs, such as
plywood secured with & padlock.

L TRANSPORTATION FACILITIES, when proposed activities substantially conform to the
original footprint and/or performed in previously disturbed soils, including any staging areas.

A. Roads and Roadways
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1. Repair of roads to pre-disaster geometric design standards and conditions using in-
kind materials, shoulders medians, clearances, curbs, and side slopes. This allowance
does not include improvement to existing roadways and appurtenances,

2. Construction of temporary emergency access roads in previously disturbed soils to
allow for passage of emergency vehicles.

3. Repairs to road slips and landslides that do not require grading of undisturbed soils on
the up-hill side of the slip.

4. Re-establishment, armoring and/or upgrading of existing roadway ditches.

5. In-kind repair or replacement of traffic control devices such as traffic signs and
signals, delineators, pavement markings, traffic surveillance systems.

6.. Instaliation and removal of temporary traffic control devices, including pre-formed
concrete barriers and fencings.

7. In-kind repéir or replacement of roadway safety elements such as barriers, guardrails,
and impact-attenuation devices. In the case of guardrails, the addition of safety end
treatments is allowed.

B. Airports
1. In-kind repair or replacement of existing runway surfaces and features (e.g. asphalt,

concrete, gravel, and dirt) and associated air transportation safety components and
systems (e.g. lighting bars, beacons, signage and weather Sensors),

C. Rail Systems
1. In-kind repair or replacement of safety components.

2. In-kind repair or replacement of existing track system and passenger loading areas.

Tier II Allowances

I. GROUND DISTURBING ACTIVITIES AND SITE WORK, when proposed activities
described below substantially conform to the original footprint and/or are performed in
previously disturbed soils, including the area where the activity is staged,

A. Footings, Foundations, Retaining Walls, Slopes, and Slope Stabilization Systems

1. In-kind repair, replacement, and reinforcement of footings, foundations, retaining
walls, slopes, and slope stabilization systems (e.g., gabion baskets, crib walls, soldier
pile and lag walls) if related ground disturbing activities are within the boundary of
previously disturbed soils.

39
20130509 FEMA-4085-DR-NY Executed Document




2. Installation of perimeter drainage (e.g. French drains) when performed in previously
disturbed soils. :

B. Recreation and Landscaping

1. In-kind repairs or replacement, and minor upgrades 10 recreational facilities and
features {e.g. playgrounds, campgrounds, fire pits, dump stations and utility hook-ups,
swimming pools, athletic fields and signage, batting cages, basketball courts, swing
sets, pathways, simple wooden/wire stream crossings).

2. Inkind repair, replacements, and minor upgrades to landscaping elements (e.g.
fencing, free standing walls, paving, planters, irrigation systems, lighting elements,
signs, flag poles, ramps, steps).

C. Piers, Docks, Boardwalks, Boat Ramps, and Dune Crossovers

1. Inkind repair and replacement and minor upgrades to existing piers, docks,
boardwalks, boat ramps and dune crossovers in areas of previously disturbed soils.

D. Cemeteries

1. Removal of woody debris such as branches, limbs, and uprooted trees from
cemeteries, provided that heavy equipment and other machinery are not operated or
staged on areas potentially containing human remains. Uprooted trees and exposed
stumps must be removed in accordance with the stump removal policy in Appendix E.
If this condition does not adequately protect human remains, then monitoring will be
required by an archaeologist who meets the Secretary’s Professional Qualifications
Standards to oversee stump removal. :

1I. BUILDINGS

1. Interior Work: Floors, Walls, Stairs, Ceilings and Trim

1. In-kind repair and replacement of floors, walls, stairs, ceilings, and/or trim. The
allowance does not apply to decorative finishes, including murals, glazed paint, gold
leaf, or omamental plaster.

2. Interior cleaning of surfaces using a weak solution of household bleach and water,
mold remediation, or mold removal. The aliowance applies to interior finishes,
including plaster and wallboard, provided the cleaning is restricted to damaged areas
and does not affect adjacent materials.

3. Non-destructive or concealed testing for yiazardous materials (e.g., lead paint,
asbestos) or for assessment of hidden damages.

B. Uilities and Mechanieal, Electrical, and Security Systems
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1. In-kind repair or replacement, or limited upgrading of interior utility systems,
including mechanical (e.g., heating, ventilation, air conditioning), electrical, and
plumbing systems, This allowance does not provide for the installation of new exposed
ductwork.

2. Elevation of heating, ventilation, and air conditioning system (HVAC) and mechanical
equipment as long as it is placed or located where it is not highly visible from the
street.

3. Replacement or installation of interior fire detection, fire suppression, or security
alarm systems, The allowance does not apply to surface mounted wiring, conduits,
piping, etc., unless previously existing, provided that installation of the system
hardware does not damage or cause the removal of character-defining architectural
features and can be easily removed in the future.

4. Installation of building communication and surveillance security systems, such as
cameras, closed-circuit television, alarm systems, and public address systems,
provided that installation of the system hardware does not damage or cause the
removal of character defining architectural features and can be easily removed in the
future,

5. Installation of building access security devices, such as card readers, enhanced locks,
and security scanners (e.g., metal detectors), provided the device does not damage or
cause the removal of character-defining architectural features and can be removed in
the future without impacts to significant architectural features.

C. Windows and Doors

. In-kind repair of damaged or severely deteriorated windows. and window frames,,
shufters, storm shutters, doors and door frames, and associated hardware, where
profiles, elevations, details and materials match those of the originals,

2. In-kind replacement of window panes. Clear plate, double, laminated or triple
insulating glazing can be used, provided it does not result in altering the existing
window material, tint, form, muntin profiles, or number of divided lights. This
allowance does not apply to the replacement of existing intact archaic or decorative

glass.

3. Replacement of exterior, utilitarian, non-character-defining metal doors and frames
-leading into non character-defining spaces with metal blast resistant doors and frames.

D. Exterior Walls, Cornices, Porches, and Foundations
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1. In-kind repainting of sutfaces, provided that destructive surface preparation treatments
are not used, such as water blasting, sandblasting, power sanding and chemical

cleaning,

2. In-kind repair of walls, porches, foundations, columns, cornices, siding, balustrades,
stairs, dormers, brackets, trim, and their ancillary components or in-kind replacement
of severely deteriorated or missing or lost features, as long as the replacement pieces
match the original in detail and material. Any ground disturbance will be limited to
previousty disturbed soils.

3. In-kind repair or replacement of signs or awriings.

4. Installation of temporary stabilization bracing or shoring, provided such work does not
result in additional damage.

5. Anchoring of walls to floor systems, provided the anchors are embedded and
concealed from exterior view.

6. Inkind repair of concrete and masonry walls, columns, parapets, chimneys, or
cornices or limit_ed_.in-kin‘d replacement of damaged components including comparable
brick, and mortar that matches the color, strength, content, rake, and joint width.

7. Bracing and reinforcing of walls, chimneys and fireplaces, provided the bracing and
reinforcing are either concealed from exterior view or reversible in the future.

8. Sirenglhening of foundations and the addition of foundation bolts, provided that
visible new work is in-kind, including mortar that matches the color, content, strength,
rake, and joint width where occurring.

9. Repairs to and in-kind replacement of elements of curtain wall assemblies or exterior
cladding that is hung on the building structure, usually from floor to floor, and when
the color, size reflectivity, materials, and visual patterns are unaltered.

E. Roofing
1. Installation of scaffolding, polyethylene sheeting, or tarps, provided such work will

" not result in additional damage or irreversible alterations to character defining features.

5. In-kind repair or replacement of roofing, of toofing, rafters, fuscia, soffits, gutters,
verge boards, leader boxes, downspouts, or other damaged roof system components.

3. Repairs to a flat roof cladding, including changes in roofing materials, where the
repairs are not highly visible from the ground level.

F. Weatherproofing and Insulation
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1. Caulking and weather-stripping to complement the color of adjacent surfaces or
sealant materials,

2. In-kind repair or replacement of insulation systems, provided that existing interior
plaster, woodwork, exterior siding, or exterior architectural detail ig not altered.

G. Structural Retrofits

1. The installation of the following retrofits/upgrades, provided that such upgrades are
not visible on the exterior: attic bracing, cross bracing on pier and post foundations;
fasteners; collar ties; gussets; tie downs; strapping and anchoring of mechanical,
electrical, and plumbing equipment; concealed anchoring of furniture; installation of
plywood diaphragms beneath first floor joists, above top floor ceiling rafiers, and on
roofs; and automatic gas shut off valves,

2. Replacement, repair or installation of lightning rods.

III. TRANSPORTATION FACILITIES, when proposed activities substantially conform to the
original footprint and/or performed in previously disturbed soils, including the area where the
activity is staged, :

A. Roads and Roadways

1. Repair of roads to pre-disaster geometric design standards and conditions using in-
kind materials, shoulders, medians, clearances, curbs, and side slopes. This allowance
permits minor improvement to meet current code and standards or hazard mitigation
measures, such as those designed to harden exposed surfaces, including the application
of gravel armoring to side slopes and ditches.

2. Inkind repair to historic paving materials for roads and walkways,

3. In-kind repair or replacement, or minor upgrade of culvert systems and arches beneath
roads or within associated drainage systems, including provision of headwalls, riprap
and any modest increase in capacity for the purposes of hazard mitigation or to meet
current cades and standards, provided that the work substantially conforms to the
existing footprint. For stone or brick culverts or arches beneath roadways, this
allowance only applies to in-kind repair.

4. In-kind repair or replacement of road lighting systems, including period lighting
fixture styles.

s, In-kind repair or replacement of road appurtenances such as curbs, berms, fences, and
sidewalks,

B. Bridges
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1.

20

Installation of a temporary (Bailey-type) bridge over an existing structure or at a
previously disturbed location, such as a former bridge location, to allow passage of

emergency vehicles.

In-kind repair or replacement of bridges and bridge components (e.g. abutments, wing
walls, piers, decks, and fenders in previously disturbed soils).

IV.UTILITIES, COMMUNICATIONS SYSTEMS AND TOWERS, when proposed activities
substantially conform to the original footprint and/or performed in previously disturbed soils,
including the area where the activity is staged.

A. General

1.

2.
3

In-kind repair or replacement, or minor upgrading, small scale realignment, and
elevation of utilities and associated features and structures within previously disturbed
soils of rights-of-way or utility corridors.

Installation of new utilities and associated features within existing rights-of-way.

Directiona} boring of new/replacement service line and related appurtenances
involving boring or silt trenches within previously disturbed soils of rights-of-way or
utility corridors.

In-kind repair or replacement, or minor upgrade of water towers provided activities
take place within previously disturbed soils. Ground-level facilities may be added or
expanded in previously disturbed areas. This allowance does not apply to masonry
water towers.

B. Generators and Utilities

1.

In-kind repair or replacement, or minor upgrades elevation, and/or installation of
generators, HVAC systems, and similar equipment provided activities occur within
previously disturbed soils and any roof mounted equipment is not visible from the
ground level.

C. Communication Equipment/Systems and Towers

1.

Acquisition, installation, or operation of communication and security
equipment/systems that use existing distribution systems, facilities, or existing
infrastructure right-of-way.

The collocation of communication and security equipment on existing towers and
buildings/structures less than 45 year in age, provided that the work does not increase
existing tower height or footprint by more than 10% and occurs within previously
disturbed soils.
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3. Enhancement, repair or replacement of existing communication towers and antenna
Structures provided the work does not increase existing tower height or footprint by
more than 10%and occurs within previously disturbed soils.

4. Installation of new temporary (not to exceed 12 months) communications towers and
antenna structures provided that the work occurs does not require modification of
buildings/structures older than 45 years and occurs within previously disturbed soils.

5. Installation of new communication towers, less than 200 feet tall, in previously
developed urban complexes when the work does not require modification of
buildings/structures older than 45 years, occurs within previously disturbed soils and is
not within 500 feet of the boundaries of & historic property.

V. WATER RESOURCE MANAGEMENT AND CONTROLS, when proposed activities

substantially conform to the original footprint and/or performed in previously disturbed soils,
including the area where the activity is staged.

A. Canal Systems
1. In-kind repairs or replacement to canal systems and associated elements,
B. Breakwaters, Seawalls, Revetments, and Berms

1, In-kind repair or replacement of breakwaters, seawalls, and revetments, provided the
work occurs in previously disturbed soils.

C. Dams, Levees, and Floodwalls

1. In-kind repair of dams, levees, floodwalls and related features, including spillways,
tide gates, and fuse plugs, provided the work occurs in previously disturbed soiis.

D. Fish Hatcheries
1. In-kind repair or replacement of fish hatcheries and fish ladders,
E. Waste-Water Treatment Lagoon Systems

1. In-kind repair or replacement, or minor upgrades of waste-water treatment lagoon
systems.

VI.OTHER PROGRAM ACTIVITIES

A. Elevation, Demolition, and Reconstruction

1. Activities related to the elevation, demolition and/or reconstruction of buildings or
structures less than 45 years of age so long as the proposed activities substantially
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conform to the original footprint and/or are performed in previously disturbed soils
including any staging area, and the buildings or structures are not located within or
adjacent to a National Register or LPC historic district.

B. Safe Rooms

1. Installation of individual safe rooms within the property limits of a residence where
the installation will occur within an existing structure of building that is less than 45
years of age and has been determined by FEMA not to be significant under Criterion
G, or within previously disturbed soils.
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Appendix C

Treatment Measures
[to be negotiated on a state-by-state basis)
The following Treatment Measures are suggested for the resolution of Adverse Effects:

If Undertakings result or will result in adverse effects, FEMA, the SHPO, OEM, and Participating
Tribes(s), may develop a treatment measure plan that includes one or more of the following
Treatment Measures, depending on the nature of historic properties affected and the severity of

properties, LPC may participate in dévelopment of a treatment measure plan. This Appendix may
be amended in accordance with Stipulation IV.A.3 of this Agreement, Amendments.

A. Recordation Package

1. Digital P hy Package: Prior to project implementation, the designated responsible

History, History, Architecture, or Historic Architecture, as appropriate, The Digital
Photography Package will meet the standards cited in the National Park Service’s
National Register of Historic Places Photographic Policy March 2010 or subsequent
revisions (http; :ADs.gov/nr/publications/bulletins/photopolicy/index .

a. The Digital Photography Package shall include a comprehensive collection of

floor plan of the building/structure, The photographs shall be indexed according to the
date photographed, site numbser, site name, site address, direction, frame number,
subject matter and photographer’s name recorded on the reverse side in pencil,

b. The Digital Photography Package shall include printed color copies of the digital
photographs (on appropriate paper, per NPS Photographic Policy), a CD/DVD of the
digital photographs, a completed state architectural inventory form, and a written site
history of the historic property,

¢. The designated responsible party shall submit the Digital Photography Package to the
SHPO and Participating Tribe(s) for review and approval. Once approved by the _
SHPO and Participating Tribe(s), the designated responsible party shall submit firll
copies of the approved Digital Photography Package to _for
permanent retention,
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2, WWMMM Prior o project implementation, the
designated responsible party chall oversee the successful delivery of a 35 mm Black and
White Film Photography Package prepared by staff or contractors that meet the

Secretary’s Professional Qualifications for Architectural History, History, Architecture, 01
Historic Architecture, as appropriate.

 a The35 mm Black and White Film Photography Package shall include a
comprehensive collection of photogtaphs of both interior and exterior views showing
representative spaces and details of significant architectural features and typical

building materials. Exterior photographs shall include full oblique and contextual
images of each elevation. Exterior views shall be keyed to a site plan while interior
views shall be keyed to a floor plan of the building/structure. The photographs shall
be indexed according to the date photographed, site number, site name, site address,
direction, frame number, subject matter and photographer’s name recorded on the

reverse side in pencil.

b. The 35 mm Black and White Fiim Photography Package shall include one (1) full set
of 35mm film black and white photographs printed on acid free paper, the
corresporiding 35Smm film negatives in acid free sleeves, a completed state
architectural inventory fotm, and a written site history of the historic property.

c. Thedesignated responsible party shall submit the 35 mm Black and White Film
Photography Package to the SHPO and Perticipating Tribe(s) for review and approval.
Once approved by the SHPO and Participating Tribe(s), the designated responsible

party shall submit full copies of the approved 35 mm Black and White Film
Photography Package to __ for permanent retention.

3. MMM&E& Prior to project implementation, the designated
responsible party shall oversee the successful delivery of a Large Format Film
Photography Package prepared by staff o contractors that meet the Secretary’s
Professional Qualifications for Architectural History, History, Architecture, or Historic
Architecture, as appropriate.

a. The Large Format Film Photography Package shall include a comprehensive
collection of photographs of both interior and exterior views showing representative
spaces and details of significant architectural features and typical building materials.

Exterior photographs shall include full oblique and contextual images of each
elevation. Exterior views shall be keyed to a site plan while interior views shall be
keyed to a floor plan of the building/structure. The photographs shall be indexed
according to the date photogtaphed, site number, site name, site address, direction,
frame number, subject matter and photographer’s name recorded on the reverse side in

pencil.
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b. The Large Format Film Photography Package shall include one (1) full setof 4 x 5 or
5 x 7-inch photographs printed on acid free paper, the corresponding4xSor5x 7-
inch negatives in acid free sleeves, a completed state architectural inventory form, and
a written site history of the historic property.

¢. The designated responsible party shall submit the Large Format Film Photography
Package to the SHPO and Participating Tribe(s) for review and approval, Once
approved by the SHPO and affected Tribe(s), the designated responsible party shall
submit full copies of the approved Large Format Film Photography Package to

_ for permanent retention, _

B. Design Review by SHPO and Participating Tribe(s)

Prior to project implementation, FEMA, the Grantee, and subgrantee shall work with the
SHPO and Participating Tribe(s) to develop a historically compatible design. Plans and
specifications will, to the greatest extent feasible, preserve the basic character of a
building. Primary emphasis shall be given to the major street elevations that are visible,
Significant contributing features (e.g. trim, windows, doors, porches) will be repaired or
replaced with either in-kind materials or materials that come as close as possible to the
criginal materials in basic appearance. Aesthetic camoufleging treatments such as use of
veneers, paints, texture compounds and other surface treatments and/or use of sympathetic
infill panels and landscaping features will be employed to the greatest extent feasible.
Final copstruction drawings used in the bidding process will be submitted to the SHPO
and Participating Tribe(s) for review and comment prior to the award of a construction
contract and the initiation of construction activities,

C. Tribal Treatment Plan

FEMA shall work with the Participating Tribe(s) to develop a plan for the protection
and treatment of, including but not limited to, Native American remains, funerary
objects, cultural and religious landscapes, ceremonial items, traditional gathering areas
and cultural items, for known sites and in the event that any are discovered in
conjunction with the Undertaking, including archaeological studies, excavation,
geotechnical investigations, grading, and all ground-disturbing activity, The plan will
also formalize procedures for Tribal monitoring during archaeological studies,
grading, and ground disturbing activities for the Undertaking. No photography of
Native Americans human remains or funerary objects will be allowed. No
photography of Native Americans human remains or funerary objects will be allowed.

D. Public Interpretation

Prior to project implementation, FEMA, OEM, and the subgrantee will work with the
SHPO and Participating Tribe(s) to design an educatiopal interpretive plan. The plan may
include signs, displays, educational pamphlets, websites, workshops and other similar
mechanisms to educate the public on historic properties within the locai community, state,
or region. Once an interpretive plan has been agreed to by the parties, SHPO, Participating
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Tribe(s), and the designated -responsible party will continue to consult throughout
implementation of the plan until -alt agreed upon actions have been completed by the
designated responsible party: '

Historical Context Statements and Narfatives

Prior to project implémentation, FEMA, OEM, and the subgrantee will work with the

0 D ticivating Tribe(s) to determine the topic and franework of a historic

ated responsible party shall be responsible for
pleting. The statement or narmalvs e “focus on ‘an individual property, 2 historic

e o set of related propeniss, or relevant themes as identified in the statewide

presevation plan. Once the topic of the historic context statement or narrative has been
o the designated responsible pas

5 through

¢ party shall continué to coordinate with the SHPO
the drafiing of the document and delivery of a final
ing Tribe(s) shall have firial approval over the end
acty will ‘use staff or contractors that meet the

is for the appropriate discipline.

‘subgrantee will Wi rk with the
documentauon needs and agree

e enid produst. The designated responsible pary will use
the Secrétary’s P ofessional’ Qualifications™ for the




H. National Register andNétid_ﬁaI.Historic Landmark Nomiﬁilio'ns-

| Prior to project impleh‘ientaﬁéﬁ; FEMA, OEM, and the subgrantee will work with the

SHPO, and Participating Tribe(s) to identify the individua] Pproperties that would benefit

Once the parties have agreed to a property, the designated responsible party shall continue
"o coordinate with the SHPQO and Participating Tribe(s) through the drafting of the

Professional Qualifications for the appropriate discipline.

L Geo-Réf_e'renccs of Historic Maps and Aerial Photographs

Prior to project implementation, FEMA, OEM, and the subgrantee will work with the
SHPO and Participating Tribe(s) to identify the historic maps and/or aerial photographs
for scanning and geo-referencing. Once a list of inaps and/or aerial photographs have been
agreed upon, the designated responsible party shall continue to coordinate with the SHPQ
and Participating Tribe(s) through the scanning and geo-referencing process and shal
submit drafts of paper maps and electronic files to them for review, The SHPO and
Participating Tribe(s) shall have fina] approval on the quality of the documentation
provided by the designated responsible party, The final deliverable shall include a paper
copy of each scanned image, a geo-referenced copy of each scanned image, and the
metadata relating to both the original creation of the paper maps and the digitization
process, : _ ‘ , : :

S o 51
- zo_laommwns-m-mwnmm :







APPENDIX D

TO THE PROGRAMMATIC AGREEMENT AMONG
THE FEDERAL EMERGENCY MANAGEMENT AGENCY,

THE NEW YORK STATE HISTORIC PRESERVATION OFFICER,
THE NEW YORK STATE OFFICE OF EMERGENCY MANAGEMENT,
THE DELAWARE NATION,

THE DELAWARE TRIBE OF INDIANS,

THE SHINNECOCK NATION,

THE STOCKBRIDGE-MUNSEE COMMUNITY BAND OF MOHICANS,
THE NEW YORK CITY LANDMARKS PRESERVATION COMMISSION,
AND THE ADVISORY COUNCIL ON HISTORIC PRESERVATION,
AS A RESULT OF HURRICANE SANDY

WHEREAS, as a result of Hurricane Sandy (DR-4085-N Y) (Disaster Declaration), the
Federal Emergency Management Agency (FEMA) of the Department of Homeland Security,
pursuant to the Robert T, Stafford Disaster Relief and Emergency Assistarice Act, Pub. L.
No. 93-288 (1974) (codified as amended at 42 U.S.C. § 5121 er seq.) (Stafford Act); the
National Flood Insurance Act of 1968, Pub. L. No. 90-448 {1968) (as amended); the Flood
Disaster Protection Act of 1973, Pub. L. No. 93-234 (1973) (as amended); the National Flood
Insurance Reform Act of 1994, Pub. L. No. 103-325 (1994) (as amended); and implementing
regulations contained in Title 44 of the Code of Federal Regulations (C.F.R.), proposes to
provide assistance through the New York State Office of Emergency Management (OEM);
and

WHEREAS, FEMA consulted with OEM, the New York State Historic Preservation Officer
(SHPOQ), the Advisory Council on Historjc Preservation (ACHP) and the New York City

WHEREAS, under the Disaster Relief Appropriations Act of 20] 3 (Public Law 113-2,
January 29, 2013), the U S, Department of Housing and Urban Development (HUD)
allocated funds for disaster fecovery activities to New York State and New York City, each
of which is executing a separate Appendix D Addendum to the Agreement; and

WHEREAS, New York City Office of Management & Budget (NYCOMB) as the Responsible
Entity for New York City has assumed HUD's environmental responsibilities and is
responsible for environmental review, decision-making and action, pursuant to Section 104(g)
of the Housing and Community Development Act of 1974 and 24 CFR Part 58, and proposes
to administer Community Development Block Grant - Disaster Recovery (CDR G-DR) funds
pursuant to the Disaster Relief Appropriations Act-of 2013 (Public Law 113-2, January 29,
2013; and -




WHEREAS, the CDBG-DR funds will support activities that fall within the scope of
programs authorized under the terms of this Agreement and Appendix A (Program activities);

and

WHEREAS, to efficiently and expeditiously deliver disaster recovery assistance to those
affected by Hurricane Sandy, there is an opportunity to coordinate and align Section 106
reviews of disaster recovery projects that may have multiple funding sources; and

WHEREAS, Stipulation LA.3. of this Agreement allows other Federal agencies {0 fulfill
their Section 106 responsibilities for those types of undertakings addressed in this
Agreement by fully accepting all the terms of the Agreement and executing this Addendum;

and

WHEREAS, in keeping with the attached 1986 Memorandum of Agreement, or:subsequent
revision, regarding Section 106 identification and evaluation of historic properties, NYCOMB
will designate the New York City Landmarks Preservation Commission (LPC) as Qualified
Staff to participate in Identification and Evaluation per Stipulation II. D.3; and

WHEREAS, NYCOMB will ensure that staff who meet the Secretary’s Professional
Qualification Standard will review Tier I projects and will provide resumes of such staff to
the signatories to this Addendum;

NOW, THEREFORE, NYCOMB agrees to assuthe the federal agency role and accept
the terms and conditions of the Agreement, as appropriate under HUD’s authorizing
Jegislation and regulations, and thereby take into account the effect of its undertakings and
satisfy its Section 106 responsibilities for the CDBG-DR program for activities in New
York City.

EXECUTION AND IMPLEMENTATION This Addendum to the Agreement may be
implemented in counterparts, with separate signature pages, and will become effective on the
date of the final signature of the Signatory Parties. Execution and Implementation of this
Addendum to the Agreement evidences that New York City Office of Management & Budget -
(NYCOMB) has taken into account the effects of its undertakings on historic properties, and
that through the execution of this Addendum and implementation of the Agreement,
NYCOMB will satisfy its responsibilities under Section 106 of the National Historic
Preservation Act and its implementing regulations for the referenced CDBG-DR program for
activities in New York City.




APPENDIX D

PROGRAMMATIC AGREEMENT AMONG
THE FEDERAL EMERGENCY MANAGEMENT AGENCY,

THE NEW YORK STATE HISTORIC PRESERVATION OFFICER,
THE NEW YORK STATE OFFICE OF EMERGENCY MANAGEMENT,
THE, DELAWARE NATION,

THE DELAWARE TRIBE OF INDIANS,

THE SHINNECOCK NATION,

THE STOCKBRIDGE-MUNSEE COMMUNITY BAND OF MOHICANS,
THE NEW YORK CITY LANDMARKS PRESERVATION COMMISSION,
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AS A RESULT OF HURRICANE SANDY

Signatory: ' :
FEDERAL EMERGENCY MANAGEMENT AGENCY

1 _ .
By: M | o ¥ Date: G\L‘-ﬂD

By MaryAn&/Tieth
Acting Regional Administrator, Region I
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NEW YORK STATE HISTORIC PRESERVATION OFFICER

By: LosticA Pz gt Date: fﬂ.,/;tjﬂﬁ ,
By: Ruth Plerpont ¢ T i
New Yark Deputy Commissioner/New York Deputy State Historic FPreservation Officer
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Siguatory:

ADVISORY @ZUNCIL ON TORIC. PRESERVATION
By: % Date: _ ﬁ//z.ér/ 3

By: John M. Fowler
Executive Director




APPENDIX D

PROGRAMMATIC AGREEMENT AMONG
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THE, DELAWARE NATION,

THE DELAWARE TRIBE OF INDIANS,

THE SHINNECOCK NATION,
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THE NEW YORK CITY LANDMARKS PRESERVATION COMMISSION,
AND THE
ADVISORY COUNCIL ON HISTORIC PRESERVATION,

AS A RESULT OF HURRICANE SANDY

Signatory:
NEW YORK CITY OFFICE OF MANAGEMENT AND BUDGET

By: / %‘b) Date:__é/i‘-&”/lf

By: Mark Page :'r'
Director of Managemest and Budget
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PROGRAMMATIC AGREEMENT AMON G
THE FEDERAL EMERGENCY MANAGEMENT AGENCY,
THE NEW YORK STATE HISTORIC PRESERVATION OFFICER,
THE NEW YORK STATE OF FICE OF EMERGENCY MANAGEMENT,
' THE DELAWARE NATION,
THE DELAWARE TRIBE OF INDIANS,
_ THE SHINNECOCK NATION,

THE STOCKBRIDGE-MUNSEE COMMUNITY BAND OF MOHICANS,
THE NEW YORK CITY LANDMARKS PRESERVATION COMMISSION,
AND THE
ADVISORY COUNCIL ON HISTORIC PRESERVATION,

AS A RESULT OF HURRICANE SANDY

Concurring Party:
NEW YORK CITY LANDMARKS PRESERVATION COMMISSION

By: m 6%{%,, Date: //9? } / (3

By: Robert B. Tiemey
Chair, The New York Ci¢y Landmarks Preservatién Commission




Advisory
Council On
Historic
Preservation

RS

The O}d Post Office Ruilding
1100 Pennsylvania. Avenua, NW, #8009
Washington. DC 20004

WHEREAS, the city of New
the proposed implementation o
program, Urban Developuent Ac

e T T

WEMORANDUM OF AGREEMENT
York, New York {city}, has detemmined that

£ its Community pevelopment Block Grant
rion Grant FProgram, gental Behabilitation

Program, and Housing Developmeat Grant program {Programs), with funds from

the Department of Housing snd
oo propertied jncluded in or

Urban Development (gup), will have an effect
eligible for inclusion in the National

Register of Historic Places aod has requested the comments of the Advisory

Council om Historic Preservat
Naticnal Historic preservatio
regulations, npeotection of B
800) ,

UHEREAS, the City's Unsa

ion (Council) pursuant to gection 106 of the
n Aet {16 U.8.C. 470f) and ite implementing
istoric and cultural Properties" {36 CFR Part

fe Building Demplition and Seal-Up Program is

covered under 8 separate Memoyrandum, and

WEEREAS, this Memorandum of Agreement will supercede previous

Memorands ratified February 9

¥oW, THEREFORE, the City
pfficer (supo), and the Coune
implemented in accordance wit

, 1981, gnd July 28, 1981,

, the New vork State Historic Preservation
il agree that the Programs shall be
h the following gtipulations in order to take

inté account the effect of the programe on histeric prOperties.

the City will ensure that the
1. Lomg Range 1dentification

A comprehensive survey of the
sites, buildings, gtructures,

S:igulatione

following measures 8TE carried out.

[

city will be continued to identify districts,
and ob jects (hereafter “proper:iea") thet may

meet the Criteria tor listing in the National Register of Historic Places

(36 CFR Section 60.6). The 8
uguidelines for the Location

COntnining'Sciantific. Prehis
CFR Part 66, Appendix B). Th
Comnission (LPC) will Keep &

surveyed.

urvey will be conducted in accordance with the
and Ideatification of Ristoric Properties
toric, Historical, or Archeological pata* (36
e New York City Landmarks Preservation
comprehensive record of all properties




(a) Upon completion of the survey, LPC, on behalf of the City and in
consultation with the New York SHPO, will apply the Natiopoal Register
Criteria to the properties identified in the survey.

(b) If there is any question concerning the eligibility of a
property, the City sponsoring agency will submit the matter to the
Secretary of the Iuterior for a determinstion of eligibility for imclusion
in the National Register, in accordance with 36 CFR 63,2

(c) Properties which have been determined to meet the Kational
Register criteria and which are designated New York City Landwarks will be
nowinated by LPC, on behalf of the City, to the National Register rhrough
the process provided for in the State of New York.

2. Interiw ldentification.

Until the survey is completed, properties that muy be affected by the
Programs will be evaluated by LPC, on behalf of the City, against the
Hational Register criteris. This process of evaluation is detsiled in the

attached "New York City Process,"

{(a) Properties that appear to meet the Criteria will be cousidered
and treated as eligible for the Nationsl Register of Historic Places.

(b) 1f there is any question as to whether a property may meef the
Criteria, the City sponsoring agency will request a determinmation of
eligibility from the Secretary of the Interior in accordance with 36 CFR
Section 63.2.

3. Review and Trestment.

Properties that are determined eligible for the National Register, -
nominated to the National Register, or listed in the Natiomal Register,
will be treated in the following manner:

(a) Prior to initiating work on a project, the City sponsoring agency
will submit documentetion on the project to the New York SHPO for review
and comment, following the process detasiled in the sttached "New York City

Procesg.™

(b) Properties thet are to be rehabilitared will be rehabilitated in
accordance with the recomwended approsches iu "The Secretary of the
Ianterior's Standards for Rehabilitstion and Guidelines for Rehabilitating

Historic Buildings™ (Standards). The Ciry will require that contracts for
rebabilitation work adhere to the Standards. ’

(c) 1f the Standards cannot be met, or the proposed treatment of the
property is not rehabilitation, or demolition is contemplated, or if the
contemplated action could have an indirect effect on such properties, prior
to taking any action, the City sponsoring agency will consult with the New
York SHPQ and obtain the Council's comments pursuant to 36 CFR Section
800.6(a), (b} end Section BOI.4(b), {c). .

(d} Funding of commercial moving.costu and purchase of machinery and
equipment will be exempt from the above-mentioned review process.
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4. Ground-distnrbing activity

() Prior to svy ground-disturhing activity, LPC, o behalf of the
city, will gdetermine the archeological sensirivity of project sreas. For

those aress deterwined archeclogically gensitive, the city sponsoring

agency will subwit documentation to the New York SHPO. This review process

ig detgiled in the attached “New York City Process."

(b) 1f, sfter reviewing the documentation, the New York SHPO, in
consultation with LPC, determines that the potential for significant
archeological reacurces exists, then an archeological survey {field
resting) of the affected ares will be undertaken by the City sponsoring

agency in consultation with the New York SHFO.

(e} The Hevw York SHPO will evaluate the results of the survey and
determine if there are archeclogical resources eligible for the Hetional
Register. 1f eligible resources exist, they will be avoided oT presarved
in place whenever feasible. When this is oot feasible, the Bev York SHPO
will be consulted, and a treatment consistent with the Council's handbook,
nrreatment of Archeological Prbpgrtien,“ and epproved by the Revw York SHPO

will be developed and implemented.

5. Personnel Training

All City aéeucies receiving funding through the Programé will send a

representative Lo an sanual training session with the New York SHFO staff

architect on the application of the Standards.

6. Ranewal.

This Memorandum of Agreemeént will continue in force in perpetuity. At tWo
year intervals, the city and the New York SHPO will review and evaluate the
Hemorandua for possible'mpdifications. termination, ar axtengion. AL the
request of any of the parties, this Agreement may be fevieved for poasible
modification or cermination at sny time.

Execution of this Memorandum of Agreement evidences that the gcity has

afforded the Council a reasonable opportuniky to comment on the Yrograms
gnd that the city has teken {nto account the effects of the Programs on

historic properties.
Iy ,
i
dé’v /é M_« (date}%g;/&g:ﬂ

DEPUTY Executive Director
Ad

visory Council on Historie preservation

gglé(&@ (date) !?/}fjgs

City of New York, New York
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NEW YORK CLTY PROCESS

The following prucess.applieﬂ_to activities funded through the Community
Development Block Grsnt Program, the Urban Development Action Grant Program,
the Rental Rehabilitation Program, and the Housiog Development Grant Program

(Prograns).

1. All City sgencies requesting funding through the Programs will send the
Environmental Review Unit of Budget (OMB) three copies of the environmental
ceviews, OMB will send the New York City Landmarks Preservation Commission
(LPC) one copy of the environmental review. The City sponsoring agency, what—
requived—by-LPE, will send photographs and maps {temizing properties under
consideration.

2. LPC will analyze each review and vill send OMB a Tesponse, within two
weeks of receipt of rhe reviews, indicating those projects which wmay affect
properties thet are jisted in the National Register of Bistoric Places or, in
LPC's opinion, appear to meet the criteria for liating in the Natiomal
Register, or which are proposed for arees thet appear to be grcheclogically
sensitive.

LPC shall consider the following criteria when conducting its analysis:

(&) individual exterior significance of any property to be affected by
the Programs;

(b) context of sny property to be affected by the Programs {designated
or potential historic district?)

(¢) proximity of any property to be affected by the Programs to 4
designated or potential historic district.

in addition, for amy project involving ground disturbauce, LPC will evaluate
the project sred againet the New York SHPO's "Archeological Site Sensitivity
Model" and other docunentation maintained by LPC to determine the area's
1ikelihood of yielding significant archeological remains.

3. For all projects involving properties listed in the Natiomal Register of
Historiec Places, or that appedr to meet the criteria for 1iating in the
Rational Regiater, or that appear to be archeologically sensitive as
deterzined by LPC, OMB will then notify the gpongoring agency Lo submit the
Project Review Checklist, including maps and necessary photographs, IO the
Kew York State Historic Preservation officer (8HPO) for review, For &ress
that appear ta be archeologically sensitive, the sponsorimg agency will
submit an historical background report {Stage 1A greheological report)
desribing the developoental history of the area from prehistoric to present
times; this report will also contain informetion concerning priox ground
disturbance. The sponsoring agency will supply OMB with & copy of the
Project Review Checklisgt and/or the archeological historical background

report submitted to the New York SHPO.




‘Checklise,. ¢he Nev York 8HPO wi)]
od coement ip 30 days, ¢ the

complete Teview, the New Yory -
#ponsoring Sgency 4 ithi i
New York SHPO recei i







Appendix E

. Voi
loose native soil from the rootball when possible. Locations for proposed Stump removal that ape
Proposed to-oceur in areas with known archeo_!ogica_l sites wili undergo further evaluation and
consultation, Ap archeologist will. pe present during the remova] of rootballs withip oradjacentto
Previously recorded archeological sites or when there are unexpected discoveries, It any potential
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