              Required Provisions of the Contract Arising from this Procurement
The following are provisions required in the contract resulting from this procurement. If the Proposer objects to any of the following provisions, its objection to the provision must be specifically set forth in the Proposal. Failure by the Proposer to raise specific objections to the following provisions shall be deemed as the Proposer’s unconditional acceptance of these provisions specifically as set forth herein.

5.1 Vendor shall provide the Plan’s Custodian, as such may be appointed from time to time the (“Custodian”), and the Plan’s administrative office with written statements for the Account each month reflecting all receipts, redemptions and disbursements during the month, and the opening and closing total values for the Account within seven (7) days after the close of that month.  In addition, Vendor shall provide to the Plan, an audited annual financial report with respect to the Account within a reasonable period of time after the close of each fiscal year.  

5.2 The terms and conditions of this Agreement shall include all the terms and conditions set
       forth herein, including attachments hereto, and the General Provisions Governing Contracts  

       for Consultants, Professional and Technical Services, annexed hereto as Appendix A and 
made a part of this Agreement as if fully set forth herein, except to the extent that Appendix A incorporates the New York City Procurement Policy Board Rules.  In addition, Vendor and the Plan agree that this Agreement shall be subject to the Rules and Regulations of the New York State Deferred Compensation Board (“State Regulations”) and are made a part of this Agreement as if fully set forth herein.  Further, Vendor and the City agree that this Agreement shall be subject to the Plan and Vendor’s Letter of Transmittal dated __________________, all of which are made a part of this Agreement as if fully set forth herein.  In the event of any express or implied conflict between any provisions of this Agreement, the following order of priority shall govern:  (1) the body of this Agreement shall govern;  (2) thereafter, the State Regulations shall govern;  (3) thereafter, the Plan shall govern unless said other provision is more favorable to the City and is not prohibited by the Plan;  and (4) thereafter, Appendix A shall govern unless said other provision is more favorable to the City and is not prohibited by Appendix A.
5.3 Authorization to do business in the State New York: Vendor represents and warrants that it is duly licensed or qualified to conduct business of the nature contemplated by the contract, and is in good standing in the State of New York, and has the power and authority to enter into this contract and to carry out the transactions contemplated hereby. Vendor further represents and warrants: (i) that it is not in arrears to the City of New York upon any debt or contract; (ii) that Vendor has not been declared not responsible, or disqualified, by any agency of the City of New York or State of New York; and (iii) that there are no proceedings pending relating to the responsibility or qualification of the Vendor to receive public contracts and is in compliance with Local Law 34.  In addition, Vendor represents and warrants that it is a bank or registered investment advisor under the Investment Advisors Act of 1940, as amended, and agrees that it shall maintain such registration at all times during the term of the contract. Vendor further represents and warrants that it has obtained or made all registrations, filings, approvals and authorizations required by any government or governmental authorities for the performance of the acts contemplated by this procurement and agree that it will maintain in full force and effect all such registrations, filings, approvals and authorizations during the term of the contract.

5.4 Indemnification: The Vendor shall be liable for and shall defend, hold harmless and indemnify the City, Office of Labor Relations and the Plan, and the fiduciaries, trustees, administrators, agents other than Vendor, and employees of each of them, other than employees of Vendor, for all losses, liabilities, settlements and related expenses, including reasonable attorneys’ fees and investigation, collection and litigation costs, which arise out of or are based upon any fraud, breach of this Agreement, reckless or negligent act or omission, or willful or intentional misconduct of Vendor or any of its fiduciaries, trustees, administrators, agents other than Vendor or employees other than those employed by Vendor, except to the extent that such loss, liability, expense, or cost is caused by or arises out of any fraud, breach of this Agreement, reckless or negligent act or omission or willful or intentional misconduct of the City, Office of Labor Relations, the Plan, or the fiduciaries, trustees, administrators, agents other than Vendor or those employed by Vendor. The Plan will promptly provide Vendor with notice of the commencement by any third party of any action regarding a claim for which it will seek indemnification. Upon the assumption of the defense, the City reserves the right to participate in the defense thereof.  

Please note that the City does not intend for the above indemnification clause to be reciprocal.  No vendor will be entitled to include a provision in the contract providing indemnification rights to the vendor.

5.5 Termination of Agreement:

5.5(1) In addition to the rights and remedies set forth in Appendix A, if the Vendor fails to fulfill any of the terms of this Agreement in a timely and satisfactory manner upon ten (10) days written notice or immediately upon the happening of any of the following events: (i) Vendor has made any misrepresentation in or with respect to, or has breached any provision of the Agreement; (ii) the filing by or against the Vendor of request or petition for liquidation, reorganization, arrangement, adjustment of debts, adjudication as a bankrupt, relief as a debtor or other relief under the bankruptcy, insolvency or similar laws of the United States or any state or territory thereof or any foreign jurisdiction, now or hereafter in effect; (iii) the making of any general assignment by the Vendor for the benefit of creditors; (iv) the appointment of a receiver or trustee for Vendor or for any asset of Vendor including without limitation, the appointment or taking possession by a “custodian,” as defined in the Federal Bankruptcy Code; or (v) the Vendor engages in negligence, recklessness, misrepresentation, fraud or other willful or intentional misconduct in its performance of any service required herein, the City shall have the right to terminate the contract and award a new contract to another contractor and the Vendor shall be responsible for all damages arising from its breach of this Agreement, as well as all costs incurred in re-letting the contract, including actual attorneys’ fees and expenses.

5.5(2) Notwithstanding any other termination provision of this Agreement, the Plan may terminate this Agreement upon providing ten (10) days written notice, if it is determined by the Plan that termination of the contract is in the best interest of the Plan.

5.5(3) In the event that funds are not appropriated or made available to the Plan for the continuation of the services described herein in any of the years succeeding the first, this contract shall terminate automatically. Such termination, however, shall not affect either the Plan’s rights or the Vendor’s rights under this termination clause.

Please note that the City does not intend for the above termination rights to be reciprocal. No Vendor will be entitled to include a provision in the contract providing termination rights to the Vendor.

5.6 Assignment: Rights or obligations under this Agreement may not be assigned or delegated by Vendor without the prior written consent of the Plan. Any permissible assignment or delegation under this Agreement shall accrue to the benefit of and shall be enforceable against successors and assigns.

5.7 Waiver: No waiver of any of the provisions of this Agreement shall be binding upon any party hereto unless in writing and signed by said party or its duly authorized representative. No failure on the part of the Plan to exercise any right or remedy hereunder, whether before or after the happening of a default, shall constitute a waiver of such default, any future default or any other default.

5.8 Insurance:  

5.8(1) Vendor shall maintain adequate professional liability insurance in an amount not less than ten ($10,000,000) million dollars to protect against any loss. Vendor shall maintain bonding in an amount of not less that twenty-five ($25,000,000) million dollars to protect against any loss resulting from fraud or dishonesty by Vendor or its employees, officers or agents.  Such insurance and/or bonding shall be obtained from an organization duly authorized and licensed to provide such bonding in the State of New York or otherwise agreed to by the Plan.

5.8(2) Vendor agrees that all insurance and bonding shall remain in full force and effect during the term of the Agreement.  If any insurance policy is terminated for any reason, Vendor agrees to notify the City immediately of said termination and agrees to obtain another policy and/or bonding for the same type of coverage.  Upon execution of the Agreement, Vendor shall provide evidence of bonding and insurance on an annual basis.

5.9 Entire Agreement: The Agreement represents the entire understanding of the parties with respect to the subject matter hereof.  No representations, oral or otherwise, express or implied, with respect to the subject matter hereof have been made by any party, which are not set forth expressly in this Agreement.  This Agreement may not be amended, modified or supplemented at any time whatsoever unless such amendment, modification or supplementation is reduced to writing executed by all parties hereto.

5.10 New York Law: The validity, performance, construction and effect of this Agreement shall be governed by the laws of the State of New York applicable to contracts entered into to be fully performed entirely therein.

5.11 Successors and Assigns: This Agreement shall inure to the benefit of and be binding upon the successors and assigns of the parties.

5.12 Venue and Jurisdiction: The Vendor hereby submits to the jurisdiction of the Supreme Court of the State of New York, New York County and agrees with the Plan that personal jurisdiction and venue over this Agreement shall rest with the Supreme Court of the State of New York, New York County and agrees with the Plan that personal jurisdiction and venue over this Agreement shall rest with the Supreme Court of the State of New York, New York County for purposes of any action related to this Agreement or the enforcement of same.  The Vendor hereby waives personal service by personal delivery and agrees that service of process may be made by post-paid certified mail directed to Vendor at Vendor’s address set forth at the address recited in the preamble hereto or at such address as may be designated in writing by Vendor to be effective with the same effect as though personally served.

5.13 Severability: In the event that any provision of this Agreement is illegal, invalid against public policy or unenforceable for any reason, the remainder of this Agreement shall nonetheless remain in full force and effect.

5.14 Receipt of Data: All materials supplied by Vendor and in connection with services to be rendered in connection with this Agreement including videos, booklets, reports, audits, newsletters, posters, announcements and other educational material (the “Contract Products”) shall be and remain at all times the sole and exclusive property of the Plan.

No Contract Products may be used, copied, modified, reproduced, or otherwise used by the Vendor for purposes unrelated to this Agreement without the prior written approval of the Plan.

Notwithstanding any other provision of this Agreement, in the event that Vendor breaches any of the provisions contained in this section, the Vendor agrees and shall: (i) remit to the Plan any and all monies, royalties or other remuneration, without limitation, received directly or indirectly as a result of the unauthorized use, sale or publication of material deemed under this Agreement to be property exclusively of the Plan; (ii) publish, at no cost to the Plan, retractions, notices or other items deemed appropriate and necessary by the Plan in order to establish publicly the Plan’s exclusive right to the property; (iii) assign to the Plan, at no cost to the Plan, any copyrights or other contract rights secured by the Vendor in violation of this section; and (iv) take such additional steps as may be deemed necessary and appropriate by the Plan in order to restore the Plan to its rightful position as owner of the Contract Products.

5.15 Future Plan Transition Rights: In the event that the Plan subsequently transfers some or all of the responsibilities to another vendor, the Vendor shall agree to supply the successor vendor with any other records deemed necessary by the Plan at no cost, fee or penalty to the Plan. The Vendor shall make every effort to cooperate with the successor(s) and the Plan in order to facilitate the transition.

5.16 Damages: Except as otherwise provided in this Agreement, the City may assess as liquidated damages, and not as a penalty, the amount of $150 per item for each day or any part thereof that each item of the services described in this Agreement is not provided in a timely manner to the City by Vendor.  Such liquidated damages may be deducted from any amounts due and owing to Vendor, or at the City’s option, Vendor shall pay such amounts to the City.  Damages as outlined in this provision shall not be the sole contractual remedy available to the City.

5.17 Additional Services: From time to time, the Board may decide to seek services from the Vendor on a special project basis ("Additional Services").  The Vendor agrees to consider such requests from the Board and, provided that the requirements for the Additional Services are within the scope of Vendor's professional practice and a fair and reasonable fee for such services can be agreed upon, Vendor will deliver the requested services.

5.18 Communications Materials: Vendor shall at the Plan’s sole discretion review all applicable employee communications/educational materials and provide appropriate recommendations and suggestions as needed. There shall be no cost or fee to the Plan associated with the services described herein.

5.19 Work Products: The contents, but not the format, of all reports, statements and other materials or data produced pursuant to the Agreement shall be the sole property of the Plan. The Plan shall have the sole right to copyright the contents of such items, with the exception of those items marked “confidential” in the Vendor’s proposal. If the Vendor fails to fulfill any of the terms of the Agreement in a timely fashion and upon the due date of any assignment or upon the termination of this Agreement, Vendor agrees to maintain the records necessary to produce all reports referenced herein and agrees that all records shall be the property of the Plan and that the Plan shall be provided with a copy of such records in hard copy within ten (10) days after the effective date of the expiration or termination at no cost or fee to the Plan.  The Vendor shall also provide the Plan with all related computer tapes, discs, and programs at no cost to the Plan.

5.20 Confidentiality: All information obtained in connection with any services performed by the Vendor with respect to the Plan shall be confidential and the Vendor shall not use any such information for any purpose not directly related to the administration of the Plan or the investment of the participant’s assets. In addition, the Vendor shall not use any information obtained by reason of its appointment to provide services with respect to the Plan to solicit or otherwise induce any person to invest in, purchase, utilize or act in any other manner regarding any products or services made available by the Vendor, except as permitted by the Agreement.

5.21 Key Employees:

(1) The Plan reserves the right to identify and designate certain employees of the Vendor as Key Employees and to communicate the names of such Key Employees in writing to the Vendor.  The Vendor shall not unreasonably withhold its Agreement with the Plan’s identification and designation of such Key Employees. Except as otherwise provided herein, the Vendor agrees that such Key Employees shall continue any assignment under this Agreement until such assignment is completed.

(2) If the Vendor wishes to remove a Key Employee from an assignment prior to commencement of an assignment or during an assignment, Vendor shall first consult with and seek the consent of the City.  If such Key Employee is removed, Vendor shall provide a replacement with similar or better qualifications.  Upon the Plan’s approval, the replacement shall be considered a Key Employee under this Agreement. Vendor shall ensure that there is a smooth transition, including ensuring that the departing Key Employee appropriately trains and instructs the replacement Key Employee.  If the Plan does not consent to the removal of a Key Employee, which consent shall not unreasonably be withheld, or if Vendor and the Plan cannot agree on a replacement, the Plan shall have the option to: (a) insist that the Key Employee continue the assignment to satisfactory completion; or (b) terminate the Agreement.

(3) In the event that a Key Employee ceases work or intends to cease work due to events beyond Vendor's control, including death, disability, illness, resignation or any other reason deemed acceptable by the Plan, Vendor shall provide written notification thereof to the Plan within one business day after such event and shall within five business days, arrange for the interview of potential replacements with similar or better qualifications.  Upon the Plan’s approval, the replacement shall be considered a Key Employee under this Agreement.  If Vendor and the Plan cannot agree on a replacement, the Plan may terminate the Agreement.

(4) Any employee of the Vendor performing services in fulfillment of this Agreement who, in the opinion of the Plan, is uncooperative or incompetent shall be reassigned at the request of the City.  The Vendor shall have a reasonable time frame, not to exceed thirty (30) days, in which to assign another employee of acceptable technical experience and skills.

5.22 Fiduciary Acknowledgments: Vendor shall be responsible as a fiduciary with respect to all matters for which it has assumed or will assume responsibility to the Plan.  Vendor shall furnish investment advice to the Plan pursuant to the provisions of this Agreement with respect to the Account, in accordance with the Investment Guidelines for the _______________________ Portfolio of the _________________________.  The diligence and standard of care which shall be utilized by the Vendor shall at all times be that which is the highest to which any of the following is subject: (i) a professional fiduciary, or (ii) an investment advisor and analyst in the industry.

5.23 Reports: The Vendor shall provide monthly, quarterly and annual transactions and holdings reports and mail to the Plan and Master Custodian.  Upon request, Vendor shall, at its expense, provide periodic presentations to the Board.  In addition, upon request, Vendor shall, at its sole expense, attend periodic meetings of the Board.

5.24 Inspection of Records: The Plan and their duly appointed and authorized representatives shall have access to and the right to examine directly pertinent books, documents, papers and records of the Vendor relating to this contract until six (6) years after the final payment has been made.  The Vendor also agrees that the representatives of the Plan shall have access to and the right to examine, during the course of the contract, all offices and physical facilities at which work in fulfillment of the contract is being performed.  The Vendor agrees to incorporate this clause into any agreement with subcontractors.

5.25 Receipt of Materials: The Plan acknowledges receipt from Vendor, not less than forty-eight (48) hours prior to entering into this Agreement, of materials relating to Vendor, including Parts I and II of Form ADV filed by Vendor under the Investment Advisors Act of 1940, as well as Vendor’s Plan participant brochure for the investment management of the Account.  Vendor promptly shall provide the Plan with copies of all annual filings and amendments to Form ADV filed under the Investment Advisors Act.

        5.26     Whistleblower Protection Expansion Act Rider
1. In accordance with Local Law Nos. 30-2012 and 33-2012, codified at sections                6-132 and 12-113 of the New York City Administrative Code, respectively, 

(a)    Contractor shall not take an adverse personnel action with respect to an officer or employee in retaliation for such officer or employee making a report of information concerning conduct which such officer or employee knows or reasonably believes to involve corruption, criminal activity, conflict of interest, gross mismanagement or abuse of authority by any officer or employee relating to this Contract to (i) the Commissioner of the Department of Investigation, (ii) a member of the New York City Council, the Public Advocate, or the Comptroller, or (iii) the City Chief Procurement Officer, ACCO, Agency head, or Commissioner. 

(b)     If any of Contractor's officers or employees believes that he or she has been the subject of an adverse personnel action in violation of subparagraph (a) of paragraph 1 of this rider, he or she shall be entitled to bring a cause of action against Contractor to recover all relief necessary to make him or her whole.  Such relief may include but is not limited to: (i) an injunction to restrain continued retaliation, (ii) reinstatement to the position such employee would have had but for the retaliation or to an equivalent position, (iii) reinstatement of full fringe benefits and seniority rights, (iv) payment of two times back pay, plus interest, and (v) compensation for any special damages sustained as a result of the retaliation, including litigation costs and reasonable attorney's fees. 

(c)    Contractor shall post a notice provided by the City in a prominent and accessible place on any site where work pursuant to the Contract is performed that contains information about:

(i)   how its employees can report to the New York City Department of Investigation allegations of fraud, false claims, criminality or corruption arising out of or in connection with the Contract; and

(ii)  the rights and remedies afforded to its employees under New York City Administrative Code sections 7-805 (the New York City False Claims Act) and 12-113 (the Whistleblower Protection Expansion Act) for lawful acts taken in connection with the reporting of allegations of fraud, false claims, criminality or corruption in connection with the Contract.

(d)   For the purposes of this rider, "adverse personnel action" includes dismissal, demotion, suspension, disciplinary action, negative performance evaluation, any action resulting in loss of staff, office space, equipment or other benefit, failure to appoint, failure to promote, or any transfer or assignment or failure to transfer or assign against the wishes of the affected officer or employee. 

(e)    This rider is applicable to all of Contractor's subcontractors having subcontracts with a value in excess of $100,000; accordingly, Contractor shall include this rider in all subcontracts with a value in excess of $100,000. 

2.  Paragraph 1 is not applicable to this Contract if it is valued at $100,000 or less. Subparagraphs (a), (b), (d), and (e) of paragraph 1 are not applicable to this Contract if it was solicited pursuant to a finding of an emergency.  Subparagraph (c) of paragraph 1 is neither applicable to this Contract if it was solicited prior to October 18, 2012 nor if it is a renewal of a contract executed prior to October 18, 2012.
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