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MESSAGE FROM CHIEF JUDGE
ROBERTO VELEZ

OATH’S STRATEGIC PLAN

hen Mayor Bloomberg appointed
Wme Chief Judge, he asked me to

investigate whether OATH was
truly meeting its mission of providing a fair,
economical, and efficient forum for resolving
disputes. To gather the necessary information,
| quickly met with OATH judges and staff, the
users of the OATH system and professionalsin
the field. Based on my findings, | am pleased
to report that OATH is meeting its mission
because of the hard work of prior Chief Judges
- - Charles D. McFaul and Rose Luttan Rubin
- - and the competent judicial staff. | am also
pleased to report that OATH is meeting the
new challenges of continuing to provide excel -
lent services in the face of ever dwindling
resources, and providing them with a greater
emphasis on accountability and customer satis
faction.

From left: Chief Judge Roberto Velez, Mayor Michael
Bloomberg, Managing Attorney Kara Miller

OFFICE OF ADMINISTRATIVE TRIALS AND HEARINGS

BenchNOTES

IN THIS ISSUE

Message from Chief Judge Velez

OATH Decisions
* Disciplinary Proceedings
* Disability Proceedings
* Practice and Procedure
» Real Property Proceedings
» Appeals

O©oo~NONN BB~

OATH Technology Innovations 10
BenchNEWS 10

New DOB Hearings at OATH 11

As afirst step, we are drafting a strategic plan
that prioritizes goals and identifies the
resources to implement them. Our hope s that
this plan, which we expect to finalize this sum-
mer, will serve as the point of reference for
management decisions and will set the stan-
dard to which OATH holds itself when setting
goals and evaluating progress. With these
thoughts in mind, we have identified the three
major priorities, which | will outline below.

Mediation: As the Mayor stated in his first
State of the City address, a magjor goal of this
administration is to reduce the City’s costs
associated with litigation. One way to accom-
plish this goal is to use alternative means to
resolve disputes, such as mediation. We plan
to create aMediation Center that will servethe
needs of City agencies and employees to
resolve their disputes quickly and cost effec-
tively. Thus far, we have approached several

(continued on page 12)




OATH DECISIONS'

A. Unnecessary or Excessive Use of Force

This tribunal frequently hears cases
brought by law enforcement agencies in which it
is alleged that a police officer, correction officer
or hospital special officer employed gratuitous or
excessive force while in the performance of his or
her duties.

In Dep't of Correction v. Menge, OATH
Index No. 1828/01 (Oct. 10, 2001),* the respon-
dent captain was observed on videotape surrepti-
tiously spraying a substance, most likely pepper
spray, into the cell of an inmate who refused to
close hisfood slot. While such conduct, in some
circumstances, would be acceptable under depart-
mental directives, in the particular circumstances,
it amounted to unnecessary and excessive force.

Unacknowledged uses of force expose the
City to heightened potential liability. The respon-
dent’s misconduct was further exacerbated by his
status as a supervisor. While demotion of the cap-
tain, who had little tenure in his position, would
not have been inappropriate, ALJ Ray
Fleischhacker adopted the Department advocate' s
recommendation of a sixty-day suspension with-

out pay.

An excessive force charge was dismissed
by ALJ Donna Merrisin Police Dep’t v. Benitez,
OATH Index No. 1496/01 (Nov. 16, 2001). The
respondent police officer was charged with kick-
ing acivilian on the left side of his face during an
arrest for marijuana possession, following an
extended chase by severa officers. The ALJ

found that petitioner could not establish the alle-
gation by a preponderance of the credible evi-
dence, citing credibility issues with petitioner’s
witnesses. The complainant’s testimony was not
credible because he did not see the officer kick
him, could not recognize her at trial, and stated
that she had blonde hair, while the officer’s hair
was brown. The complainant exhibited bias,
admitting that he was interested only in avoiding
further prosecution for a second marijuana pos-
session offense. The complainant’s mother was
not credible because she did not see the respon-
dent kick her son and identified the officer based
on information given to her by the complainant at
the precinct following her arrest for interfering
with the arresting officers.

Two other department witnesses both
stated that the offending officer had blonde hair.
The ALJ found these two witnesses' testimony
vague and inconsistent with each other and with
the complainant’s version. The ALJ found that
the force used was consistent with the necessity
to subdue the complainant, who was resisting
arrest at the time. Medical evidence of an abra-
sion to the | eft side of the complainant’s face was
not consistent with a kick or bruising blow.
Instead, the abrasion was more consistent with a
scrape against a hard surface such as the concrete
that the complainant was lying face down on dur-
ing the officers attempt to place handcuffs on
him. Moreover, the complainant’s testimony that
the officers punched and kicked him many times
in the back and head was not documented med-
ically or by other testimony.

Therespondent correction officer in Dep't
of Correction v. Smmons, OATH Index No.
1352/01 (Sept. 5, 2001), after engaging in an
acceptable physical atercation with an inmate,
was directed by a captain to stand back. He did
so, but when another officer had a problem keep-
ing control over the inmate, and the inmate
turned to spit at the respondent, the officer sprang

1 This issue covers OATH decisions from September 2001 through February 2002. Although OATH findings are primarily recommenda-
tions, all findings cited in BenchNotes have been adopted by the agency head involved unless otherwise noted. An asterisk following a cita

tion indicates that the agency has not yet taken final action on the case.
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forward and struck the inmate in the head. ALJ
Fleischhacker found that the force employed was
excessive. Considering the employee's unblem-
ished record and noting that there was some miti-
gation in this case because the officer’s attack
upon the inmate was not unprovoked, the ALJ
recommended a suspension without pay for 40

days.

B. Drugs & Alcohal

OATH has adjudicated substance abuse
cases for many years, originally determining that
“reasonable cause” was necessary to require a
civil service employee to undergo a drug test,
then later deciding issues raised by random test-
ing of employees in safety-related positions.
During this reporting period, several cases of
interest were decided.

In Dep’'t of Sanitation v. Richins, OATH
Index No. 167/01 (Oct. 15, 2001), ALJ Ray
Kramer found that despite the agency’s inability
to provethat the employee engaged in an off-duty
drug transaction, the observed activities gave the
agency alegitimate basis to test the employee for
drug use. The positive test results for cocaine
merited termination of employment in light of the
fact that the sanitation worker had a substantial
disciplinary record and had twice before violated
the agency’s substance abuse policy and proce-
dures. The harsh result was merited despite the
employee's sixteen-year tenure and his recent
enrollment in a drug treatment program.

In Human Resources Admin. v. Prescott,
OATH Index No. 1775/01 (Dec. 10, 2001), ALJ
Rosemarie Maldonado found that the preponder-
ance of the evidence did not prove that an
employee was intoxicated at work. Although his
supervisor detected the smell of acohol on the
employee's breath, he did not make any other
observation that would support the conclusion
that the employee was intoxicated. In fact, the
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supervisor sent the employee back to work. See
Human Resources Admin. v. Honey, OATH Index
No. 435/89 (Oct. 20, 1989) (the smell of alcohol
does not necessarily prove that an employee is
intoxicated). Moreover, the supervisor’s testimo-
ny, that a second supervisor believed the employ-
ee was incapable of working, was too tenuous to
be accorded probative weight. Accordingly, the
tribunal found that the intoxication charge was
not supported by the record. See also Human
Resources Admin. v. Adams OATH Index No.
342/02 (Jan. 16, 2002).*

In Dep't of Correction v. Mixon-Coley,
OATH Index No. 330/02 (Dec. 10, 2001),* ALJ
Suzanne Christen found that the agency present-
ed undisputed proof of a positive test result for
cocaine metabolite in the employee's system.
The employee offered the affirmative defense of
unknowing ingestion through oral sex performed
on her by her husband between 48 and 58 hours
prior to the drug test. ALJChristen found thetes-
timony of the husband and the employee contra-
dictory and unworthy of belief. In particular, the
husband'’ s testimony about how much cocaine he
bought and used, and the manner in which he
used it, which would have been lethal, according
to the employee’ s own expert, was not worthy of
belief. The ALJ recommended termination of
employment.

In Fire Dep't v. Choi, OATH Index No.
1417/01 (Feb. 14, 2002), ALJ Charles McFaul
rejected a firefighter’s claim that the active ele-
ment of a controlled substance, hydrocodone,
was found in his urine because he was taking pre-
scribed pain medication. The employee could not
furnish a prescription and neither his doctor’ s nor
his pharmacy’s records noted a prescription for
medication containing the substance. While the
employee had been prescribed a pain killer, the
active ingredient would not test positive for
hydrocodone. Accordingly, ALJ McFaul upheld
the charges and recommended termination of
employment.



C. Chain of Command

Dep't of Parks and Recreation v. Caban,
OATH Index No. 2023/01 (Oct. 22, 2001) pre-
sented a unique Situation under the obey now,
grieve later principle. A Parks Department
employee was charged with insubordination.
The Department’ switnesses credibly testified that
the employee refused to obey an order to cease
pouring soapy water into an outdoor drain — a
violation of a policy instituted to protect Central
Park wildlife. ALJ Maldonado rejected the
employee’ s argument that he was not obligated to
obey the order because the person issuing it was
not an employee of the Department. The Central
Park Conservancy and the Department had
entered into a contractual agreement for the pur-
pose of maintaining Central Park. This unique
arrangement alowed the chain of command to
operate as a hybrid between the entities.
Accordingly, the preponderance of the evidence
belied the employee's clam that he was not
required to obey. In light of the employee's very
good performance rating and lack of a prior disci-
plinary record, the ALJ recommended a two-day
suspension.

D. Intent
Misconduct

as a Necessary Element of

It iswell-established that afinding of mis-
conduct cannot be made under section 75 without
a finding of the requisite intent or negligence in
the performance of one’s duties.

Dep't of Sanitation v. Cliffton, OATH
Index No. 2173/01 (Nov. 5, 2001) involved a vet-
eran sanitation worker with no significant prior
disciplinary history, who had requested emer-
gency leave, but subsequently failed to document
it, as agency rules required. Although the rule
regarding documentation is couched in mandato-
ry terms, ALJ Kramer credited the employee's
claim that the nature of his emergency, staying up
all night due to marital strife and then feeling too

mentally and physically exhausted to safely per-
form his duties as scheduled the following day,
was of a type not reasonably able to be docu-
mented. The employee, who had the burden of
proving his claimed inability to comply with an
agency rule, met his burden. Since the employ-
ee's rule violation was unintentional, he did not
commit misconduct for which he could be sanc-
tioned. Accordingly, the ALJ recommended that
the charge be dismissed.

In Dep't of Sanitation v. Richards, OATH
Index No. 1579/01 (Nov. 16, 2001), the employ-
ee, a sanitation supervisor, was charged with fail-
ing to properly supervise hiswork crews, as evi-
denced by the failure of his crews to complete a
portion of their assignment in picking up recy-
clable materials. ALJ Kramer found that peti-
tioner failed to establish sufficient proof of fault
on the employee's part. An agency must prove
fault on a civil servant’s part to discipline the
employee for misconduct. Mere errors of judg-
ment, lacking in wilful intent and not so unrea-
sonable as to be considered negligent, are not a
basis for discipline. Nor is strict liability a basis
for finding misconduct in the disciplinary con-
text, and, thus, an employee cannot be disciplined
simply by showing, without more, that he failed
to complete a portion of his assignment.
Richards, at 11.

In Taxi & Limousine Comm'n v. Khan,
OATH Index Nos. 1888/01 & 1937/01 (Nov. 1,
2001),* the Commission’s proof of meter tamper-
ing consisted solely of the discovery of oneinch
of exposed insulation on one of the wires attached
to the taxi meter. The condition would only have
been visible by close inspection under the dash-
board. Based upon this proof, the Commission
charged all drivers on the rate card with meter
tampering. While the Commission dropped the
charges against two of the drivers, the other two
appeared at the hearing and denied any knowl-
edge of the tampering. ALJ John Spooner held
that the Commission’s proof was insufficient to
establish that the drivers knew of theillegal con-

Volume 26  Spring 2002



dition or could have discovered it by exercising
due diligence. In so holding, he rgected the
Commission’s contention that 35 RCNY § 2-31
(d) (providing an affirmative defense to meter
tampering) was intended to create a presumption
that all authorized taxi drivers know of anillegal
condition if found on ataxi meter.

E. Hearsay

Hearsay issues frequently arise in hear-
ings before this tribunal. While it iswell beyond
dispute that hearsay is admissible in an employee
disciplinary proceeding (* Compliance with tech-
nical rules of evidence shall not be required” -
section 75(2)), whether or not the ALJ will place
reliance on the hearsay, and, if so, how much, is
determined on an individual case basis consider-
ing the factors first set forth in Dep't of
Correction v. McKenzie, OATH Index No. 268/82
(Apr. 2, 1984).

In Transit Authority v. Francis, OATH
Index No. 234/02 (Dec. 19, 2001), modified on
penalty, Authority determination (Feb. 11, 2002),
the employee, a maintenance supervisor, was
charged with failing to identify, report, and cor-
rect aserious safety defect (awide gauge between
tracks). Petitioner offered areport with handwrit-
ten notations from a superintendent, documenting
his observations of the wide gauge. The employ-
ee objected to its introduction because the super-
intendent was not produced at trial and, therefore,
could not be cross-examined as to those observa-
tions, including his notation that the gap could be
seen “plainly.” ALJ Faye Lewis declined to give
the notation any weight because the notation con-
cerned the central issue in the case, the declarant
was known, and petitioner provided no reason
why the declarant was not called.

Nevertheless, the charge was sustained
where evidence established that the supervisor
failed to follow standard procedure to obtain and
review a computerized graph of track conditions
that would have put him on notice of the defect.
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In Dep’'t of Correction v. Brown, OATH
Index No. 1789/01 (Dec. 18, 2001),* the credibil-
ity determination clearly favored the
Department’ s witness, a captain who conducted a
home visit at the employee' shouse. The employ-
ee had reason to be vexed with the captain, who
had only recently generated a sick leave com-
plaint against the employee. Therefore, the cap-
tain’s testimony, that the employee hung up the
phone, slammed the door, used profane language
and acted in an intimidating manner toward the
captain, was credited.

ALJ Fleischhacker determined that the
respondent’s submission, a notarized letter of a
plumber allegedly present at the employee's
house at time of the incident, should not be given
substantial weight. The witness was not unavail-
able; it was merely inconvenient for him to attend
the hearing. Further, the witness had an interest
in testifying on behalf of the employee, given the
work he had done for the employee and consider-
ing the possibility for future work.

F. Other Cases of Interest -
Right To Representation at I nterview

In Health and Hospitals Corp. (Sea View
Hospital Rehabilitation Center and Home) v.
Cantres, OATH Index No. 500/02 (Jan. 15, 2002),
the undisputed proof established that an employ-
ee, about to be questioned about a confrontation
with a co-worker, was provided with at least 10
minutes in which to procure a union representa
tive to accompany him into an interview with a
supervisor, as required under section 75(2).
When the employee refused the assistance of the
union steward because the employee regarded
him as incompetent, and insisted on the presence
of another union official, who he was unable to
reach by telephone, the employer properly treated
the employee’s refusal to be questioned as an act
of disobedience to a lawful order. ALJ Spooner
recommended a 30-day suspension without pay.



Disability issues are raised in both disci-
plinary proceedings, usually as a defense, and in
hearings held pursuant to sections 71, 72 and 73
of the Civil Service Law. In the first two cases,
the issue arose in a disciplinary context.

In Dep't of Correction v. Michaels, OATH
Index No. 1870/01 (Nov. 15, 2001), an employee
who had been absent for two years offered proof
that a medical disability prevented her from
working, excused her absence, and warranted
converting the disciplinary hearing to a disability
leave hearing. ALJ Spooner held that, because
the employee made no showing that her medical
condition impaired her ability to comply with the
Department’s notification and documentation
requirements, the charge as to violation of these
requirements should be sustained. Holding that
the employee’ s documentation was insufficient in
content and dependent upon the employe€'s
doubtful truthfulness in recounting her subjective
symptoms of pain, ALJ Spooner concluded that
the charges of absenteeism should be sustained
and that conversion to a disability leave proceed-
ing was not warranted. The judge held that the
only appropriate penalty for an employee found
to have been absent without authority for over
two years was termination.

In Human Resources Admin. v. Varone,
OATH Index No. 695/01 (Dec. 26, 2001), an
employee was charged with absence without
authority based upon a series of unauthorized
latenesses. As an affirmative defense, the
employee asserted that the | atenesses were caused
by a disability, a sleep disorder, of which peti-
tioner knew, but failed to reasonably accommo-
date, asrequired by the Americanswith Disability
Act (“ADA"). The latenesses occurred following
a Civil Service Commission mandate to reinstate
the employee, with instructions to the agency to
accommodate the employee’s sleep disorder.

Petitioner, upon reinstatement, transferred the
employee, a computer speciaist, to a unit that
required more face-to-face interaction with other
employees during regular business hours, a
responsibility he did not have at his prior unit. In
addition, petitioner offered the employee a two-
hour flexible time band for arrival and departure,
e.g., ariveaslate as 11:00 am. and depart as late
as 7:00 p.m. The employee was at work for three
weeks when the agency began to cite him for late-
ness. The employee asked for a more flexible
accommodation, but no discussions with supervi-
sors ensued.

ALJ Merris determined, after a review of
current case law, that the offered accommodation
was unreasonable because: 1) petitioner failed to
engage in a good faith interactive process; and 2)
the two-hour flexibility was, under the circum-
stances, unreasonable, based on evidence that the
employee might be able to comply with a more
flexible schedule allowing him to arrive later than
11:00 am. See Humphrey v. Memorial Hospitals
Ass'n, 239 F.3d 1128 (9th Cir. 2001) (employer
has affirmative duty under the ADA . . . to
explorefurther arrangementsto offer areasonable
accommodation before terminating employee,
notwithstanding an already allowed accommoda-
tion which had proven ineffective). Petitioner,
therefore, in these circumstances, could not over-
come the affirmative defense and the charges
were dismissed.

In Housing Authority v. Liebman, OATH
Index No. 642/02 (Jan. 9, 2002),* ALJ Christen
found that the employee, a statistician in the audit
department, was unfit to perform the primary
duties of his position, i.e., copying, proofreading,
delivering and filing documents, due to his men-
tal disability, obsessive compulsive disorder,
which resulted in improper copying and hoarding
of alarge volume of agency and personal docu-
ments, which he should not have had in his pos-
session.

Volume 26  Spring 2002



Discovery that the employee prepared to
remove to personal storage alarge volume of sen-
sitive agency and employee-related documents
that the employee was not authorized to possess,
gave the agency the probable cause required
under CSL section 72(5) to place the employee on
immediate emergency pre-hearing involuntary
leave. Permitting the employee to remain on the
job would have severely interfered with opera-
tions because his presence at the work place
would have negatively affected office morale, the
agency would have had to lock everything down
and the employee's continued presence could
have exposed the agency to potential legal liabil-
ity.

A. Statute of Limitations

In a case in which an employee was
charged with excessive latenesses and absences
without authorization, Board of Education v.
Freeman, OATH Index No. 1248/01 (Sept. 7,
2001),* ALJ Christopher Kerr held that the sec-
tion 75 statute of limitations is an affirmative
defense, and is waived if not raised. Judicia
notice of the statute of limitations may not be
taken sua sponte.

B. Pro Se Appear ance; Subpoenas

In Admin. for Children’s Services v. Lin,
OATH Index No. 1812/01 (Nov. 9, 2001), ALJ
Spooner found that a civil service employee’'s
right to afair hearing was fully effectuated where
he was afforded the opportunity to obtain counsel,
chose to dismiss his attorney and represent him-
self, and where the dismissed attorney and a
union representative were present at all times dur-
ing the hearing, available to offer legal advice.
Lin, at 3, and cases cited therein.
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ALJ Spooner denied the employee's
application to subpoena two agency witnesses.
The facts that the employee sought to elicit from
the witnesses were uncontroverted and testified to
by other witnesses. The ALJ therefore found the
proposed testimony, at best, cumulative as to
undisputed and immaterial facts.

In Taxi & Limousine Comm'n v. Jean,
OATH Index No. 1884-85/01 (Dec. 21, 2001),*
ALJ McFaul excused a taxi driver’'s counsel on
the day of trial where the driver failed to complete
aretainer agreement with the attorney before trial
and the attorney informed the driver that she no
longer represented him. Although the attorney
never filed awritten notice of appearance, she did
appear by conference call to obtain an adjourn-
ment of the origina trial date. The attorney’s
telephone conference call constituted an appear-
ance under 48 RCNY § 1-11(a), notwithstanding
her failure to subsequently file awritten notice of
appearance.

After counsel was excused, the driver
requested a second adjournment on the day of
trial so that he could retain new counsel. The
motion was denied because the driver failed to
complete a retainer agreement, and he provided
no assurance that a further adjournment would
prompt him to retain counsel. The driver’s post-
trial motion to reopen the hearing was denied
because there was no indication that he would
introduce new evidence and reopening the hear-
ing would not affect the driver's general denial
defense or the outcome of the case.

C. Motion to Supplement Record

A post-hearing motion to supplement the
record made before the issuance of a report and
recommendation is directed to the trial judge's
discretion and requires a showing that the pro-
posed new evidence might reasonably ater the
outcome or the penalty; that there was substantial
reason the evidence was not offered at trial; and



that the granting of the motion would not unduly
prejudice the adverse party. 48 RCNY 8§ 1-52. In
Dep't of Sanitation v. Manzi, OATH Index No.
1753/01 (Dec. 4, 2001),* a motion to supplement
was denied by ALJMerris because the documents
offered would not have affected the outcome or
the penalty recommendation.

In Dep't of Buildings v. Owners,
Occupants and Mortgagees of 1410-1414 Vyse
Avenue, Bronx, OATH Index No. 699/02 (Feb. 22,
2002),* a padlock proceeding, ALJ Merris again
faced an issue regarding post-hearing supplemen-
tation of a record. Here, the property owner
defaulted on the date of the hearing, athough his
counsel appeared near the end of the hearing and
was instructed to make an application to vacate
the default. The ALJ granted the application only
to the extent of alowing proof that the owner had
ameritorious defense to the allegation that his use
of the property violated the City’s zoning resolu-
tion.

D. Evidence

In Matter of Kasher v. BLF Holding
Corp., OATH Index No. 262/99 (Oct. 26, 2001),
aff'd in part, rev’d in part, Loft Bd. Order No.
2704 (Feb. 7, 2002), CALJ Rose Rubin denied a
loft law tenant’s application to exclude from evi-
dence atape recording of his conversationswith a
security guard, where the tape was made by the
security guard without the tenant’s knowledge.
The CALJ held that OATH lacks jurisdiction to
exclude the tape pursuant to CPLR 8§ 4506(1),
which provides that the motion to suppress be
made before ajustice of the Supreme Court in the
district where the proceeding is pending. Further,
since the security guard was a party to the con-
versation and consented to the taping, the taping
was not illegal within the meaning of state law
(Penal Law 88 250.00(2), 250.05). Kasher, at 63-
64.

A. Loft Law

Matter of Kasher v. BLF Holding Corp.,
OATH Index No. 262/99 (Oct. 26, 2001), aff'din
part, rev'din part, Loft Bd. Order No. 2704 (Feb.
7, 2002), involved an harassment application
brought by a loft tenant against the building
owner. The owner moved that the tenant be sanc-
tioned for filing an harassment application in bad
faith. The Loft Board may fine a complainant up
to $1,000 per violation where the Board finds that
the harassment application was filed in bad faith
or in wanton disregard for the truth (29 RCNY §
2-02(c)(2)(iii)). Reviewing prior Loft Board
precedent (Kasher, at 76-77), CALJ Rubin noted
that the Loft Board has imposed sanctions only in
the most egregious circumstances. The Chief
ALJfound the tenant’ sfiling of twelve charges of
direct acts of harassment was made without
regard for the truth and, accordingly, recom-
mended a $1,000 fine for bad faith filing. Chief
ALJ Rubin further recommended that the maxi-
mum $1,000 fine be assessed against the owner
for its ongoing, persistent denial of elevator ser-
vice, even in defiance of an Order of the New
York City Civil Court, Housing Part (29 RCNY §
2-02(d)(2)(ii)). The Board upheld the limited
findings of harassment, but it declined to fine the
applicants.

Matter of Moran, OATH Index No.
2016/00 (Feb. 7, 2002)* involved an application
by a tenant for protected occupant status. The
tenant first leased the unit in 1991. In 1983, four
tenants (tenant-owners) acquired title to the build-
ing from its owner. Prior to the transfer of title,
but after a contract had been signed, the tenant-
owners entered into an agreement with the then
tenant of the applicant’ sunit in which they bought
out hisrights. ALJKramer found that the tenant-
owners status fell within the definition of an
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owner for the purpose of avalid sale of rights pur-

suant to Multiple Dwelling Law § 286(12). The
prior owner’s registration of the unit as one cov-

ered under the Loft Law did not vitiate the sales
agreement. Neither did the tenant-owners' failure
to timely file a record of the sale with the Loft

Board, as the Board’s rules only provide for a
civil penalty as a consequence of afailure to file.

Therefore, the coverage application was denied.

B. Padlock Law

In Dep't of Buildings v. Owners,
Occupants and Mortgagees of 700 East 17th
Street, Brooklyn, OATH Index No. 1905/01 (Feb.
7, 2002),* the Department alleged that the base-
ment/cellar of a residential premises was being
used illegally as a commercial establishment, a
wig shop. ALJ Kerr found that the home owner
had established that the use was a home occupa
tion, athough beauty parlors and barber shops
specifically do not qualify for home occupation
status, holding that the zoning resolution should
be strictly construed, being in derogation of fun-
damental common-law  property  rights.
Accordingly, he dismissed the zoning violation
proceeding.

C. Single Room Occupancy Law

A Certificate of No Harassment must be
obtained by an owner who seeks to convert asin-
gle room occupancy building to another use. The
Department of Housing Preservation &
Development (HPD) investigates whether acts of
harassment occurred during the thirty-six months
pre-dating the application for a certificate, and, if
so, may deny the application. OATH conducts a
hearing where the agency has made a preliminary
finding that harassment occurred.

In Dep't of Housing Preservation and
Development v. Mamudoski, OATH Index No.
771/01 (Feb. 21, 2002),* ALJ Christen noted that
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post-application acts of harassment may also be
considered, reasoning that to hold otherwise
would allow owners to commence harassing acts
with impunity once an application was filed. See
also Dep't of Housing Preservation and
Development v. Robinson, OATH Index No.
376/02 (Jan. 10, 2002).*

Contract Dispute Resolution Board

In Bedford Construction Corp. v. Dep't of
Design & Construction, OATH Index No.
1974/01 (Nov. 9, 2001), a contractor sought addi-
tional compensation in the amount of $32,964.75
from the Department of Design and Construction
for sewer installation work. In its claim, the con-
tractor contended that the City’s flawed design
resulted in cracks in the concrete bedding, which
required additional work to repair. Although
Article 24 of the Contract required the contractor
to repair defects, the contractor argued that it
should not be financially responsible for repairing
cracks caused by the City, pursuant to MacKnight
Flintic Sone Co. v. City of New York, 160 N.Y.
72,54 N.E. 661 (1899). The City contended that
the cracks were caused by vibratory pile drivers,
which the contractor used to install the section of
sewer where the cracks were discovered. Based
on the record, the Board, chaired by ALJ
Spooner, found that the contractor’'s method of
construction was the cause of the cracks and that
the contractor was obligated to repair the cracks
without additional compensation under the terms
of the contract.



n February, OATH and the 40
I Rector  Technology  Group

(“RecTech”) embarked upon a
new technology project aimed at
bringing electronic filing to OATH
and the other City agencies located at
40 Rector by 2003. In the first phase
of the project, RecTech will commis
sion a needs assessment by an outside
consultant to provide guidance for

Brian Andersson, Commissioner of the Department of Records and Information
Services; John Spooner, OATH ALJ and Chair of the 40 Rector Technology Group
(“RecTech™); Ellen Karsh, Director of the Mayor’s Office of Grant Administration; and
John Van Gorder, Executive Director of the Leon Lowenstein Foundation, at the
April 11, 2002, RecTech meeting.

completion of the joint electronic fil -
ing project. RecTech has submitted a grant appli-
cation to the New Y ork State Archivesto fund this
assessment and anticipates that, if the grant is suc-
cessful, the City will fund the remainder of the
evaluation.

OATH ALJ John Spooner, manager of the
RecTech electronic filing project, anticipates that
the project will produce one or more browser-
based, internet-compatibl e applications which will
meet all of the agencies case tracking, document
management, and online filing needs. The new
electronic filing will permit OATH to absorb an
anticipated increase in caseload with a minimal
increase in staff and to strive to become a “paper-
less court.” OATH will join the ranks of judicia
innovators such as the federa courts for the
Eastern District of New Y ork, which began elec-
tronic filing and case management four years ago.

n March 13, 2002, CALJ Roberto
OVeIez, ALJ Ray Fleischhacker and law
clerk Frank Ng attended a luncheon at
New York Law School for leaders in City gov-

opportunity to learn about governmental agen-
cies and available positions.

On April 25, 2002, Bring Your Children
To Work Day, OATH hosted approximately 100

BenchNEWS

ernment. The luncheon affords law students the

In a related initiative, OATH and two
other 40 Rector agencies have agreed to share
portions of their network in order to conserve
costs and staff. Beginning in May, OATH, the
Office of Collective Bargaining, and the Board of
Standards and Appeals plan to combine network
resources in order to lower operating costs and
increase administrative efficiency. The RecTech
model of sharing resources among City agencies
has been praised for its vision and innovation. In
remarks delivered on March 25, 2002, Gino
Menchini, the Commissioner of the Department
of Information Technology and
Telecommunications, mentioned RecTech as an
example of how smaller City agencies can
achieve savings and efficiency by consolidating
resources.

children of the staff of five agencies with offices
at 40 Rector Street: OATH, OCB, OLR, TLC
and CCRB. ALJ Suzanne Christen played a
large role in organizing the joint agency effort,
and conducted a mock trial for the children.

Confidential secretary Carol Plant
recently returned from maternity leave now that
baby Michael is 9 months old.
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In March, 2001, the City Council passed
Local Law 14 of 2001, effective June 17, 2001,
which codified Administrative Code section 26-
127.3. Thelaw declaresillegal outdoor signsto
be a public nuisance and provides for the
removal of an illegal sign after a hearing at
OATH.

The law will be enforced by the
Department of Buildings. The hearings will be
similar to padlock proceedings. Notice of the
proceeding must be served on the property
owner, the mortgagee of record and other per-
sons having a recorded interest in the property.
If the sign is under the control of an outdoor
advertising company, notice must be served on
the company, if the address of the company is
“reasonably ascertainable.”

The two issues to be determined at the
hearing are: (i) whether the sign has a surface
area greater than two hundred square feet; and
(if) whether the sign was erected in violation of
the Zoning Resolution, the Administrative Code
or DOB rules. If the ALJfinds in the affirma
tive on both questions, then s’lhe may recom-
mend that the Commissioner order removal of
the sign, or the sign structure or both. Section
27-127.3(d) specifiesthat an owner or other per-
son with an interest in the property cannot
defend based on a lack of knowledge or non-
participation in the erection or maintenance of
theillegal sign.

After posting the Commissioner’s
removal order at the property for ten days, DOB
may employ a licensed sign hanger to remove
the sign. The costs of remova may be recov-
ered from the property owner or the outdoor
advertising agency in a court action.
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The law aso added new Administrative
Code section 26-253, providing that a
Department of Buildings permit is required in
certain commercial and manufacturing districts
before erection and maintainance of an outdoor
sign, if the sign is visible from an arterial high-
way or public park. Fines for violating this sec-
tion are recoverable in court or before the
Environmental Control Board.

Loca Law 14 additionally requires out-
door advertising companies to register with
DOB (Admin. Code § 26-260). DOB may, after
notice and ahearing at OATH, revoke, suspend,
fine or refuse to renew the registration of areg-
istered company for grounds specified in subdi-
vision d of section 26- 260. One such ground is
the making of false statements in any applica
tion or certification filed with DOB.

Pursuant to section 26-262, an outdoor
advertising agency whose registration has been
revoked becomes ineligible for an award of a
City franchise or concession and is barred from
administering an advertising program for a City
franchisee or concessionaire for five years.
That section also provides for criminal penal-
ties, and civil pendlties (fines) enforceable at
ECB.

ALJ Ray Fleischhacker, Special Assistant to the Mayor Ester
Fuchs, and former Mayor David Dinkins at an event celebrating
Ms. Fuchs'’s tenure as a Columbia University Professor.
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Message From Chief Judge Velez

(continued from page 1)

agencies with this idea and the input has been
very favorable. Judge Ray Kramer, who is
spearheading this project, is working closely
with the Mayor’s Office and plans to open the
Mediation Center by year’s end.

A Paperless Court: As with most courts,
OATH'’s case filing and records management
process is paper-based. To eliminate the
expenses of maintenance and storage, OATH
plans to implement an electronic records man-
agement system that will provide a paperless
environment for case management. The elec-
tronic file management system will permit the
parties to file their pleadings via the Internet
and search an on-line version of OATH’ s calen-
dar for available dates. The “paperless court”
(or the “E-Filing System”, as we refer to it
within OATH) will yield numerous benefits,

By g
Corporation Counsel Michael Cardozo speaking with with ALJ
Ray Kramer about the the creation of the OATH Mediation Center
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such as increasing the efficiency of case track-
ing, greatly improving accessibility to case
information, reducing the costs of maintaining
filefolders, and serving as abackup in the event
of amajor catastrophe, such asthe attack on the
World Trade Center. Judge John Spooner, who
has taken the lead in this project, hopes to begin
to roll out parts of the E- Filing System by next
yedr.

Stakeholder Advisory Committee: In keep-
ing with the Mayor’s goal of enhancing service
to the users of City services, we are examining
ways to increase the participation of our users
in planning and evauating the adjudication
process. One way we have planned to increase
involvement is by establishing a committee of
OATH users, which will meet on aregular basis
to discuss how case processing and administra-
tive procedures can be improved. The
Stakeholder Advisory Committee, as it will be
called, will consist of City disciplinary direc-
tors, union officials, private attorneys and City
Hall staff. We hope that the Advisory
Committee will give our users area opportuni-
ty to have a say in how we run our tribunal and
thereby improve the services we provide.

The dtrategic plan that we at OATH have set
forth is ambitious, but with your assistance and
input, | believe it is achievable. | look forward
to meeting and working with you in the future.
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