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LICENSE AGREEMENT (“License Agreement” or “License”} made this Ziday of
} , 2009 between the Cily ol New York (the "Cily™) acting by and through the Department
of Parks & Recreation ("Parks"), whose address is The Arsenal, Central Park, 830 Fifth Avenue,
New York, New York 10065, and Manhattan River Group, LLC (“Licensee™), a New York
limited liability company whose address is 120 West 58" Street, 3D, New York, New York
10019,

WHEREAS, Parks has jurisdiction over parklands of the City of New York and facilitics
therein pursuant to Section 533{a) of the City Charter; and

WHEREAS, the Dyckman Marina, located at the weslern end of Dyclunan Street,
Manhattan and bounded by Dyckman Street on the north, the Hudson River on the west and
south, and Amtrak’s Empire Cormdor on the east, is property under the jurisdiction of Parks; and

WHEREAS, Parks desires to provide for the operation and maintenance of the Dyckman
Marina for the accommodation of and use by the public; and

WHEREAS, Parks complied with the requirements of the Franchise and Concession
Review Commiltee ("FCRC") for the selection of concessionaires, including the 1ssuance of a
Request for Proposals {*“RFP”) for the operation, maintenance and management of the Dyckman
Marina; and

WHEREAS, the Licensee desires to operate and maintain the Dyckman Marma in
accordance with the terms set forth herein; and

WHEREAS, Parks and Licensee desire to enter into this License Agreement specifying
rights and obligations with respect to the operation and maintenance of the Dyckman Marma.

NOW THEREFORE, in consideration of the promises and covenants contained herein,
the parties do hereby agree as follows:

GRANT OF LICENSE

1.1  Parks hereby grants to Licensee and Licensee hereby accepts from Parks this License o
renovate, operate, maintain and manage the Licensed Premises (as hereinafter defined) as a full-
service marina for the usc and enjoyment of the general public with mooring, docking, and
launch faciliies and with ancillary facilities, which may include boat storage, hauling, vessel
repair, boat service and maintenance, boat and equipment sales and rental, services for boaters
(such as, without limitation, laundry facilities, showers, and restrooms), a ship store, staging for
sightseeing tours, and a sailing school in accordance with the provisions herein and to the
satisfaction of the Commussioner ol Parks (“Commissioner™).

1.2 Licensee shall obtain any and all approvals, permits, and other licenses required by
federal, state and City Jaws, rules, regulations and orders which are or may beceme necessary to
operatc and maintain the Licensed Premises in accordance with the terms of this License. In
order 10 be in compliance with this License Agreement, Licensee must fulfill all of the




obligations contained herein. Commissioner may deem as a default Licensee’s failure to fulfill
any of such obligations herein for any reason, subject to the notice and cure pericds st forth in i
Section 3.3(a) hereof,

1.3 Itis expressly understood that no land, building, space, or equipment is leased to
Licensee, but that during the Interim Period (as hereinafter defined) and the Term of this
License, Licensee shall have the use of the Licensed Premises for the purpose herein provided.
Except as herein provided, Licensee has the right to occupy and operate the Licensed Premises
only 5o long as each and every term and condition in this License is strictly and properly
complied with and se long as this License is not terminated by Commissioner.

1.4 Licensee shall provide, at all times, free access to the Licensed Premises to the
Commissioner or his representatives and to other City, State and Federal officials having
Jurisdiction, for inspection purposes.

DEFINITIONS

21 As used throughout this License, the following terms shall have the meanings set forth
below:
(a)  “Alteration” sha!l mean {excepting ordinary repair and maintenance):

(i} any restoration (to original premises or in the event of fire or other cause},
rehabilitation, modification, addition or improvement to Licensed Premises; or

(iiy  any work affecting the plumbing, heating, electrical, water, mechanical,
ventilating or other systems of Licensed Premises.

(b}  “Capital Improvements” shall mean all construction, reconstruction or renovation
of the Licensed Premises, and shall include architectural and design fees necessary to implement
the Capital Improvements, but not include the Design Review Fee referenced in Section 6.2
herein. Capital Improvements also include all Alterations and “Fixed and Additional Fixed
Equipment,” as that term is defined in Section 2.1(h) below, which the Licensee installs or
causes o be installed on the Licensed Premises. Capital Improvements shall not include routine
maintenance and repair activities required to be petformed in the normal course of managgment
and opetation of the Licensed Premises, Capital Improvements shall include those activities
described in Section 6.1 and the Schedule of Capital Improvements attached as Exhibit D,

(c) “City” shall mean the City of New York, its departments and political
subdivisions.

(d) "Cotnrnissioner" shall mean the Commissioner of the New York City Department
of Parks & Recreation or his designee.

(e) "Comptroller” shall mean the Comptroller of the City of New York.

) "Expendable Equipment” or "Petsonal Equipment” shal! mean all equipment,
other than Fixed and Additional Fixed Equipment provided by Licensee.




(&)  “Final Completion” or “Finally Complete” shall mean that the construction of an
improvement to the Licensed Premises has been completed to such an extent that the
Commissioner certifies in writing that it has been finally completed and that no further work is
required by Licensee pursuant to this License in connection with the construction of said
improvement. Notwithstanding the issuance of any such certification, Licensee shall be liable
for any claims related to such construction and shall be responsible for any other obligations
{including maintenance, repair and indemnity) set forth in this License Apreement.

(b)  “Fixed Equipment" shall mean any property affixed in any way to Licensed
Premises, whether or not removal of said equipment would damage Licensed Premises.

(i} "Additional Fixed Equipment" shall mean Fixed Equipment affixed to
Licensed Premises subsequent to the date of execution of this License.

(ii} "Fixed and Additional Fixed Equipment” shall refer to Fixed
Equipment and Additional Fixed Equipment jointly and severally,

(dii) Floating docks shall be excluded from Fixed and Additional Fixed
Equipment.

(i (i} "Giross Receipts” shall include all funds or receipts of any kind received
by Licensee, without deduction or set-off of any kind, from the operation of the Licensed
Premises, from the sale of merchandise, food and beverages at the Licensed Premises, from the
licensing of the Licensed Premises for private functions, and from any related services of any
kind, provided that Gross Receipts shall (a) exclude the amount of any federal, state ot City taxes
which may now or hereafter be imposed upon or be required to be collected and paid by
Licensee as against its sales and {b) the amount of any grants, loans, and supplemental funding
awarded to Licensee or its affiliates by any municipality, organization or state or federal
program. (ross Receipts shall include any orders placed or made at Licensed Prernises, although
delivery of merchandise or services may be made outside, or away from the Licensed Premises,
and shall include all receipts of Licensee for services to be rendered or orders taken at the
Licensed Premises for services to be rendered by Licenses outside thereof. All sales made or
services rendered from Licensed Premises shall be construed as made and completed therein
even though payment therefor may be made at some other place, and although delivery of
merchandise sold or services rendered upon Licensed Premises may be made other than at
Licensed Premises.

(i) Gross Receipts shall include receipts from all sponsorships, whether in
cash or as discounts against purchase price of materials, equipment or commodities.
{iv) Gross Receipts shall also include all sales made by any other operator or

operators using the Licensed Premises under a properly authorized sublicense or subcontract
agreement, as provided in Section 14 herein, provided that in the event that the use of vending
machines on the Licensed Premises for the sale of food, drink, or other items is approved by
Parks, only Licensee’s, or in the event Licensee offers for sale ¢ertain merchandise including, but
not limited to t-shirts, caps, towels and other non-food items (“Merchandise Sales™), net receipts
from such vending machines and Merchandise Sales shall be inchided in Gross Receipts, and
provided further that Gross Receipts shall include Licensee's income from rental and sublicense
or subcontracting fees and commissicns {"Commissions") received by Licensee in connection




with all services provided by Licensee's subcontractors or sublicensees, For ¢clarity, if Licensse
receives 3100 in connection with services provided by a subcontracted service and $30 is due to
such service provider under an approved agreement, Licensee shall report $70 as its Gross
Receipts from such transaction. Notwithstanding anything herein to the contrary, Licensee shall
not be permitted to outsource restaurant-related services without the prior consent of Parks.

(v) Gross Receipts shall include sales made for cash or credit (credit sales
shall be included in gross receipts as of the date of the sale) regardless of whether the sales are
paid or uncollected, it being the distinct intention and agreement of the parties that all sums due
to be received by Licensee from ail sources from the operation of this License shail be included
in Gross Receipts, provided however that any gratuities transmitted by Licensee directly or
indirectly to employees and staff shall not be included within Gross Receipts. Licensee shall
provide documentation satisfactory to Parks to prove that such gratuities were paid to employees
and staff in addition to their regular salaries. Gross Receipts shall not include uncollected sales
debts known to be bad, Upon request, Licensee shall provide to Parks documentation of its
efforts to collect such bad debts,

{}) “Licensed Premises" or “Premises” shall mean the area of the Drvckman Marina 5o
denoted and described in Exhibit A, attached hereto, and shall include the stroctures, as well as
any improvements, constructed thereon, including, without limitation, all buildings or structures,
walkways, curbs, trees and landscaping, but shall not include the areas reserved for the restaurant
and lounge which are being separately licensed to Licensee, The “Licensed Premises” or
“Premises” also includes the area designated as “Small Craft Launch Site” on Exhibit A.

(k) “Special Events” shall mean any private function (e.g. reservation of the
Licensed Premises through Licensee by third parties) at the Licensed Premises, excluding
“Special Events” as defined in Section 13 of this Agreement. Licenses shall submit to
Commissioner for his prior approval, not to be unreasonably withheld ot delayed, plans for any
such Events at the Licensed Premises which are reasonably expected 1o attract moire than thirty
attendees, and which will result in the closing of the Licensed Premises to the public during
regular hours of operation. In the event that Licensee submits plans for any such Events at the
Licensed Premises to the Commissiongr for his approval hereunder, such plans shall be deemed
approved if, within ten days of their receipt by the Commissioner, Commissioner does not reject
them by sending Licensee written notice detailing the reasons for the rejection.

] “Substantial Completion™ or “Substantially Complete” shall mean, with respect 10
an improvement at the Licensed Premises, that the City of New York Department of Buildings
has issued a Temporary Certificate of Occupancy for the improvement or, 1f earlier, that the
Commissioner certifies that an improvement to the Licensed Premises has been completed
substantially in accordance with the plans, specifications, schematics, working and mechanical
drawings approved by Parks, notwithstanding that minor work remains to be completed in
accordance with work schedules provided for herein and/or set forth as “punch list” items as
provided for in Section 6.14 herein, and that the improvement may be utilized by the public.

(m) "Year" or "Operating Year” shali both refer to the period between the
Commencement Date in any calendar year and the day before the anniversary of the
Commencement Date in the following calendar yedr.




TERM OF LICENSE

3.1 This License shail become effective upon Parks giving written notice to proceed to
Licensee and the concession shall commence on the first to ocour: {i) the first day Licensee
opens for business after Final Completion of the Capital Improvements contemplated in Section
6.1 hereof, or (ii) the eighteenth menth anniversary of the date of notice to proceed
(“Commencement Date™} and shall terminate fifteen (15) years from the Commencement Date
(“Termination Date” or “Expiration Date™). The period of operation between the notice to
proceed and the Commencement Date shall be referred to.as the “Interim Period”. The period
between the Commencement Date and the Termination Date shall be referred to as the “Temm”.
Notwithstanding anything herein to the contrary, in the event of an adverse finding, action or
delay by any city, state or federal permitting authority for reasons beyond the control of
Licensee, the commencement date shal? be the day on which the Licensee opens for business
after Final Completion of the Capital Improvements, subject to any linitations imposed by such
permitting authority.

3.2 Notwithstanding any langnage contained herein, this License is terminable at will by the
Commissioner in his sole and absolute discretion, at any time, however, such termination shali
not be atbitrary and capricious. Such termination shall be effective after twenty-five (25) days
written notice is sent to Licensee. The Commissioner, the City, its employees and agents shall
not be liable for damages to Licensee in the event that this License is terminated by
Commissioner as provided for herein.

3.3  Parks may terminate this License for cause as follows:

(a) Should Licensee materially breach or fail to comply with any of the provisions of this
License or any federal, staie or local law, rule, regulation or order affecting the License or the
Licensed Premises with regard to any and ail matters, Commissicner shall in writing order
Licenses to remedy such breach or comply with such provision, law, rule, regulation or order,
and in the event that Licensee fails to comply with such written notice or commence, in good
faith and with due diligence, efforts to comply with such order within thirty days from the
mailing thereof, subject to unavoidable delays heyond reasonable control of Licensee, then this
License shall immediately terminate. If said breach or failure to comply is corrected, and a
1epeated violation of the same provision, law, rule, regulation or order follows thercafier,
Commissioner, by notice in writing, may tevoke and terminate this License, such revocation and
termination to be immediately effective on the mailing thereof.

{b) The following shall constitute events of default for which this License may be
terminated on three days notice: the appointment of any receiver of Licensee's assets; the making
of a general assignment for the benefit of creditors; the occurrence of any act which operates to
deprive Licensee permanently of the rights, powers and privileges necessary for the proper
conduct and operation of the License; the levy of any attachment or execution which
substantially interferes with Licensee's operations under this License and which attachment or
execution 1s not vacated, dismissed, stayed or set aside within a period of sixty days.

(¢) Nothing contained in paragraphs (a) or (b) above shail be deemed to imply or be
construed to represent an exclusive enumeration of circumstances under which Commissioner
may terminate this License,




34 Upon expiration or sooner termination of this License by Commissioner, all rights of
Licenses herein shall be forfeited without claim for loss, damages, refund of investment or any
other payment whatsoever against Commissioner, Parks or City, except as otherwise provided
herein.

3.5 In the event Commissioner terminates this License for reasons related to Paragraphs 3.3
{a) or (b) above, any property of the Licensee on the Licensed Premises may be held and used by
Commissioner in order to operate the License during the balance of the calendar year and may be
held and used thereafter until al! indebtedness of the Licensee hereunder, at the time of
termination of this License, is paid in full.

3.6 Licensee agrees that upon the expiration or socner termination of this Licensg, it shall
immediately cease all operations pursuant to this License and shall vacate the Premises without
any further notice by City and without resort to any judicial proceeding by the City. Upon the
expiration or sooner termination of this License, City reserves the right to take immediate
possession of the Premises.

3.7 Licensee shall, within 30 days following the expiration or sooner termination of this
License, remove all personal possessions from the Premises. Licensee acknowledges that any
personal preperty remaining on the Premises after the expiration or sooner termination of this
License is intended by Licensee to be abandoned. Licensee shall remain lable to the City for
any damages, including lost revenues and the cost of removal or disposal of property should
Licensee fail to remove all possessions from the Premises within 30 days following the
expiration or termination date. Pursuant to Section 4.4 berein, City may seize the Security

‘Deposit to recover such damages in part or in whole.

38  Ifthis License is terminated as provided in Section 3.3 hereof, Parks may, without notice,
re-enter and repossess the Licensed Premises using such foree for that purpose as may be
necessary without being liable to indictment, prosecution or damages therefor and may
dispossess Licensee by summary proceedings or otherwise, without court order or other judicial
approval.

3.9 If this License is terminated as provided in Section 3.3 hereof:

{a) Parks may draw down on the Security Deposit in accordance with Section 4.4;
and

(b}  Licensee shall pay to Parks all fees payable under this License Agreement by
Licensee to Parks to the termination date and Licensee shall remain liable for fees thereafter
falling due on'the respective dates when such fees would have been payable but for the
termination of this License Agreement, provided the Licensed Premises are not re-licensed at an
equal or higher fee (if at a lower fee, then only the net difference shail be owed by Licensee); and

{c) Parks may complete all repair, maintenance and construction work required to be
performed by Licensee hereunder and may repair and aiter any portion(s} of the Licensed
Premises in such manner as Parks may deem necessary or advisable without relieving Licensee
of any liability under this License Agreement or otherwise affecting any such liability, and/or
relicense the Licensed Premises or any portion thereof for the whole or any part of the remainder
of the Term or for a longer period. Parks shall in no way be responsible or liable for any failure



to relicense any portion{s) of the Licensed Premises or for any failure to collect any fees due on
any such relicensing, and no such failure to relicense or to collect fees shall operate to relieve
Licensee of any liability under this License Agreement or to otherwise affect any such liability,
provided that Licensee shall not be responsible for any further Capital Improvements or
Alterations upon re-license of the Licensed Premises, provided that Licensee shall not be
responsible for any further Capital Improvements or Alterations upon re-license of the Licensed
Premises.

310  No receipt of moneys by Parks from Licensee after the termination of this License
Agreement, or after the giving of any notice of the termination of this License Apreement, shali
reinstate, continue or extend the Term or affect any notice theretofore given to Licensee, or
opetate as a waiver of the right of Parks to enforce the payment of fees payable by Licensee
hereunder or thereafter falling due, or operate as a watver of the right of Parks to recover
possession of the Licensed Premises by proper remedy. After the service of notice to terminate
this License Agreement or the commencement of any suit or summary proceedings or after a
final order or judgment for the possession of the Licensed Premises, Parks may demand, receive
and collect any moneys due or thereafter falling due without in any manner affecting the notice,
proceeding, order, suit or judgment, all such mongys collected being deemed payments on
account of the use and occupation of the Licensed Premises or, at the election of Parks, on
account of Licensee’s liability hereunder.

PAYMENT TQ CITY

4.1  Licensee shall pay the City License fees for each Operating Year consisting of the higher
of the minimum annual fee or an annual percentage of Gross Receipts derived from the operation
of the Licensed Premises as set forth below:

OPERATING | MINIMUM ANNUAL FEE Vs. % OF GROSS RECEIPTS
YEAR
1 $1.449 5%
E $9,173 5%
3 $15,073 5%
4 $21,396 8%
5 $23,992 8%
6 $26,220 | 8%
7 328,891 9%
8 $31,333 9%
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9 $35,040 9%
10 $38,0%1 9%
11 $40,491 9%*
12 $41,626 10%*
13 $44,729 10%*
B 14 $46,774 10%*
15 $50,290 I 10%*

*In years 11-15, if the total Gross Receipts in any year exceed $4,000,000 for the
combined operations of the Dyckman Marina and the restaurant and lounge at the Dyckman
Marina (separately licensed to Licensee), the Licensee’s fee petcentage shall be increased by 1%
to 11%; for Gross Receipts for combined operations over $5,000,000, the Licensee's fee
percentage will be increasad to 13%;.

4.2 The minimum annual fee for each Operating Year shall be paid to the City in equal
monthly installments on or before the first day of each month of each Operating Year in
accordance with the Schedule of Minimum Annual Fee Payments attached as Exhibit B. If at
any time Licensee’s percentage fee for a particular Operating Year becomes applicable, Licensce
shall thereatter for the remainder of such Operating Year pay the percentage fee on the thirticth
(30™) day of each month for the prior month’s gross receipts.

4.3 Late charges shall be assessed on any payment that is overdue for more than ten days. In
the event that payment of license fees, percentage fees or any other charges shall become
overdue for ten days following the date on which such fees are due and payabie as provided in
this License, a late charge of 2% per month on the sums so overdue (computed on a thirty day
month) from the date they were due and payabie shall become immediately due and payable to
Parks as liquidated damages for the administrative cost and expenses incwred by Parks by reason
of Licensee's failure to make prompt payment, and said late charges shall be payable by Licensce
without netice or demand. If such late fee(s) and all arrearages (including prior 2% charges) are
not paid in full by the 10th day of the month following the month in which it shall be due, oris
already past due, an additional charge of 2% of the total of such fee and arrears shail be added
thereto and shall be payable and collectable with the next monthly license fee installment,
Failure to abide by the terms of this Article shall be presumed to be a failure to substantiaily
comply with the terms, conditions and covenants of this License Agreement and shall be a
default hereunder. No failure by Commissioner to bill Licensee for late charges shall constitute a
waiver by Commissioner of such late charges or his right to enforce the provisions of this
Article. If any local, state or federal law or regulation which limits the rate of interest which can
be charged putsuant to this Article is enacted, the rate of interest set forth in this Article shall not
exceed the maximum rate permitted under such law or regulation.
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4.4 (@) Upon affixing its signature to this License, Licensee shall provide the City with (i) a
certified check in the amount of $12,572.50, payable to the City of New York or (ii) an
unconditional, irrevocable and transferable letter of credit {such letter of credit or any extension
or replacement thereof being hereinafier referred to as the “L/C™) 1ssued for the account of the
City by a New York Clearing House Bank acceptable to the City, in form and substance
reasonably satisfactory to the City, in the amount of $12,572,50, as its security deposit ("Security
Deposit"). The Security Deposit shall be held by the City, without liability for the City to pay
interest thereon, as security for the full, faithful and prompt performance of and compliance with
cach and every term and condition of this License to be cbserved and performed by the Licensee,
The Security Deposit shall remain with the City throughout the Interim Period and the Term of
this License.

(b} The City shail not be obligated to place or to keep cash deposited herennder in
interest-bearing bank accounts.

{¢) Ifany fees or other charges or sums payable by Licenses to the City shall be overdue
and unpaid or should the City make payments on behalf of the Licensee, or should the Licensee
fail to perform any of the terms of this License, then Parks may, at its option, and without
prejudice to any other remedy which the City may have on account thereof, after five days'
notice, appropriate and apply the Security Deposit or as much thereof as may be necessary to
compensate the City toward the payment of license fees, late charges, liquidated damages or
other sums due from the Licensee or towards any loss, damage or expense sustained by the City
resulting from such default on the part of Licensee. In such event, the Licensee shall restore the
Security Deposit to the original sum deposited within five business days after written demang
therefor. In the event Licensee shall fully and faithfully comply with all of the terms, covenants
and conditions of this License and pay all License fees and other charges and sums payable by
Licensee to the City, the Security Deposit shall be returned to Licensee upon the surrender of the
Licensed Premises by the Licensee in compliance with the provisions of this License.

4.5 (a) On or before the thirtieth day following each month of each Operating Year,
Licensee shall submit to Parks, in a form satisfactory to Parks, a statement of Gross Receipts,
signed and verified by an officer of Licenses, reporting any Gross Receipts generated under this
License Agreement during the preceding month. Licensee shall also submit a summary report of
Gross Receipts for each Operating Year within thirty days after the end of each Operating Year
of this License. Each of the reports referenced in the preceding two sentences shall report the
Gross Receipts penerated at the Licensed Premises in the categories for which rates, fees or
prices are specified on Exhibit C, the Schedule of Approved Hours and Rates, Fees and Prices,
including, without limitation, the following categories:

Marina Receipts from labor, services, fees and ¢osts associated
with the mooring and docking of boats and rental of space
at the marina;

Mechanical Receipts from repairs, installation and sale of any
mechanical itemns at the Licensed Premises:

Receipts from charges made at the point of sale for any

Merchandi ; i i
erchandise Sales merchandise sold at the Licensed Premises;

Receipts from charges for instniction and associated costs

12




Sailing schoot at Licensee’s sailing school; and

Miscellaneous Any other sources of income realized from the Licensee’s
operation of the Licensed Premises, subject to prior written
approval of the Commissioner,

(b) Licensee shall indicate on its statement of Gross Receipts whether or not these
amounts are inclusive of sales tax collected.

(¢} Licensee is solely responsible for the payment of all federal, state and local taxes
applicable to the operation of the Licensed Premises. With the exception of federal, state and
City sales tax, no such applicable taxes, including but not limited to the New York City
Commercial Rent Tax, may be deducted from Gross Recgipts or from the compensation due
under this License.

4.6 On or before the thirtieth day following the end of each Operating Year, Licensee shall
submit to Parks an incotme and expense statement pertaining to operations under this License,
sipned and verified by an officer of Licensee. The repotts referenced in the preceding sentence
shall be in the approved format provided in Exhibit E.

4.7 (a) Licensee, during the Interim Period and the Term of this License and any renewal
thereof, shall maintain adequate systems of intemnal control and shal) keep complete and accurate
records, books of account and data, including daily sales and receipts records, which shall show
in detail the total business transacted by Licensee and the Gross Receipts therefrom. Such books
and records maintained pursuant to this License shall be conveniently segregated from other
business matters of Licensee and shall include, but not be limited to: ail federal, state and local
tax returns and schedules of the Licensee; records of daily bank deposits of the entire receipts
from transactions in, at, on ot from the Licensed Premises; sales slips, daily dated cash register
receipts, and sales books; and duplicate bank deposit slips and bank statements.

{b) Licensee shall use such accounting and internal control methods and procedures and
keep such additional books and records as may be reasonably prescribed by Parks or the
Comptroller, and Parks or the Comptroller shall have the right to examing the recordkeeping
procedures of the Licensee prior to the commencement of the Interim Period and the Term of this
License, and at any time thereafter, in order io assure that the procedures are adequate to reveal
the true, correct and entire business conducted by the Licensee. Licensee shall maintain each
year's records, books of account and data for a minimum of gix years.

{c) The failure or refusal of the Licensee to furnish any of the statements required to be
furnished under this Article within 30 days after its due date, the failure or refusal of the
Licensee t¢ maintain adequate intemal controls or to keep any of the records as reasonabiy
required by this Article or the existence of any unexplained discrepancy in the amount of fees
required to be due and paid hereunder, as disclosed by audit conducted by Parks or the
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Comptroller, of more than five percent in any two out of three consecutive months or more than
ten percent in one month, shall be presumed to be a failure to substantially comply with the terms
and conditions of this License and a default hereunder, which shall entitle Parks, at its option, to
terminate this License. In addition, the failure or refusal of Licensee to furnish the required
statements, to keep the required records or to maintain adequate internal controls shall authorize
Parks or the Comptrolier to make reascnable projections of the ameount of Gross Receipts which
wouid have been disclosed had the required statements been furnished or the required records
maintained, based upon such extrinsic factors as the auditors deern appropriate in making such
projections. Licensee shall pay any assessment based upon such reasonable projections within
fifteen days after receipt thereof, and the failure to do so shall constitute an additional substantial
violation of this License and a default hereunder.

4.8 In the event Parks reasonably determines that Licensee or Licensee’s employees, agents,
sublicensees, or subcontractors have breached any of the provisions contained in Sections 4.1
through 4.7 hereinabove, Licensee may be subject to a charge of $500.00 with respest to each
incident of breach as liquidated damages, provided that Licensee has been given reasonable
notice of such breach and has failed to cure within thirty days of such notice.

4.9 License fees shall be made payable to the City of New York Department of Parks &
Recreation and delivered or mailed in time to arrive by the due date at the following address:

City of New York Department of Parks & Recreation
Revenue Division

The Arsenal - Room 407

830 Fifth Avenue

New York, NY 10065

RIGHT TO AUDIT

5.1 Parks, the Comptroller and other duly authorized representatives of the City shall have
the right to examine or audit the records, books of account and data of the Licenses to verify
Gross Receipts as reported by the Licensee. Licensee shall also permit the inspection by Parks,
Comptroller or other duly authorized representatives of the City of any equipment used by
Licensee, including, but not limited to, cash registers and recording machings, and all reports or
data generated from or by the equipment. Licensee shall cooperate fully and assist Parks, the
Comptroller or any other duly authorized representative of the City in any examination or audit
thereof. In the event that the Licensee's books and records, including supporting documentation,
are situated at a location 50 miles or more from the City, the records must be brought to the City
for exarmination and audit or Licensee must pay the food, board and travel costs incidental to two
auditors conducting such examination or audit at said location.

5.2 The failure or refusal of the Licensee to permit Parks, the Comptroller or any other duly
authorized representative of the City to audit and examine the Licensee's records, books of
account and data or the interference in any way by the Licensee in such an audit or examination
is presumed to be a failure to substantially comply with the terms and conditions of this License
and a default hereunder which shall entitle Parks to terminate this License.
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5.3 Notwithstanding the foregoing, the parties acknowledge and agree that the powers,
duties, and obligations of the Comptroller pursuant to the provisions of the New York City
Chartet shall not be diminished, compromised or abridged in any way.

CAPITAL IMPROVEMENTS

6.1 Licensee shall expend or cause to be expended during the Interim Period and the Term
of this License a minimum of $454,000 for Capital Improvements as defined in Section 2.1(b}
herein. Such Capital Improvements shall include, but are not limited to, the items lisied in the
Schedule of Capital Improvements attached hereto as Exhibit D. Licensee shall perform and
complete all such Capital Improvements at its sole cost and expense and in accordance with
designs and plans approved by Parks and other government agencies having jurisdiction.
Notwithstanding the foregoing, Licensee is permitted to make additional Capital Improvements,
provided, however, Licensee first obtains the express written consent of the Commissioner,
which shall not be unreasonably withheld. All Fixed and Additional Fixed Equipment and
Expendable Equipment applied toward the Capital Improvements required in this Section & shall
become the property of Parks upon installation, at Parks® option.

6.2 (a} Upon affixing its signature to this License Agreement, Licensee shall pay to the
City the amount of $4,540, representing one percent of the cost of the minimum guaranteed
Capital Improvements described in Section 6,1 above, as a fee for design review by Parks
personnel {the “Design Review Fee™).

(b} To ensure faithful completion of the Capital Improvements described herein,
Licensee shall post a construction payment and performance bond to Parks, in an amount and
form acceptable to Parks, if required by Parks, before any Capital Improvements are made
pursuant to this Section 6.

6.3 The Total Cost of the Capital Improvements shall be determined by the Commissioner
based upon construction documents, invoices, labor time sheets and such other supporting
documents or other data as the Commissioner may reasonably require, Expenditures for ordinary
repairs and maintenance shall not be considered Capital Improvements; however, expenditures
for Capital Improvements reflected in Exhibit D shall be included in the Total Cost in addition to
architectural/engineering fees incurred by the Licensee. In making the determination of the total
cost of Capital Improvements, Commissioner may request any information he reasonably
believes would be helpful to make such a determination, Licensee shall forward such
information to the Commissioner upon his request. Licensee shall spend or cause to be expended
the entire amount required te complete the Capital Improvements described in Section 6.1,
including any amount needed above any estimated cost shown. In the event Licensee performs
all Capital Improvements for less than the amount listed in Section 6.1 herein, any excess monies
shall be remitted to the City as additional license fees within thirty days following the
Commissioner’s determination of Final Completion,

6.4 Licensee shall proceed in good faith and with due diligence to complete all necessary
Capital Improvements in accordance with the schedule set forth in Exhibit D. Licensee shall
complete or cause to be completed all Capital Improvements so that the services to the public
contemplated herein may commence and continue, unless such work cannot be completed due to
circumstances beyond the control of Licensee as determined by the Commissioner, including
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acts of God, war, enemies or hostile government actions, revolutions, insurrection, riots, civil
commeotion, strikes, fire or other casualty. In the event Licenses fails to finally complete a
particular improvement by the date specified for completion in Exhibit I, Licensee may be
required to pay the City liquidated damages of $100 per day until the cutstanding improvement
is completed, provided that such failure is not the result of delay by Parks or any City, state, of
federal permitting authority and provided further that Parks has given Licensee a notice to cure
such failure to complete and Licensee has failed 10 cure within the period specified in such
notice. In the event of any delay by Parks or any City, state, ot federal permitting authority, the
date specified for completion of the item affected by the delay shall be adjusted to reflect the
duration of such delay, Licensee’s failure to comply with any phase of the schedules for Capital
Improvements for a period of thirty days following written notice shall constitute a default upon
which Commissioner may terminate this License by giving ten days written notice.

6.3 Licensee shall pay all applicable fees and shail submit to Parks and all other
governmental agencies having jurisdiction, for prior approval, all plans, specifications,
schematics, working and mechanicai drawings which shall be signed and sealed by a New York
State Registered Architect or Licensed Professional Engineer, who will overses the entire
construction project. Licensee shall submit the architect’s or engineer’s qualifications to Parks
for prior approval. All plans, specifications, schematics, and working and mechanical drawings
shall be in such detail as Parks shall require.  All work shall be undertaken in accordance with
the plans, specifications, schematics, and working and mechanical drawings approved in writing
in advance by Parks, The supervising architect or engineer is required to ensure that all
construction conforms m all material respects to the plans approved by Parks. No Capital
Improvement shall be deetned Finally Completed until the Commissioner certifies in writing that
the Capital Improvement has been completed to his satisfaction. The Commissioner’s
determination as to whether the Capitai Improvements are Finally Complete shall not be
unreasonably delayed,

6.6 Upon certification by Parks of Final Completion by Licensee of the Capital
Improvements required herein, Licensee shall provide Parks with one complete set of final,
approved “AS-DESIGNED” plans on 4 millimeter double matte Mylar. Acceptable manual
drafting methods include ink or plastic film pencil. Right reading fixed line photo on 4
millimeter Mylar may be substituted for original drawings, If the fixed line photo process is
used, the resuitant film negative must be submitted with the drawings. CADD-penerated
drawings must be printed right-reading with either a pen or ink jet plotter, Drawings produced by
diazo, electrostatic (i.e. Xerographic), laser, copy press (i.e. OCE}, or other means utilizing toner
will not be accepted. All “AS-DESIGNED™ drawings submitted must be so labeled. Each
drawing shall contain the name, address & telephone number of the Architect / Engineer and the
Contractor. Each drawing shall also include the Parks property number, Block and Lot numbers
fov the Parks facility in which the work was performed, and, if applicable, the Department of
Buildings approval / application number,

6.7 For any Capital Improvements commenced under this License, Licensee shall apply for

applicable licenses from the construction permit office located in the Olmsted Center, Flushing
Meadows Corona Park prior to commencement of work, Licensee shall commence Capital
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Improvements only after the issnance of a construction license from Parks and a building permit
issued by the Department of Buildings, insofar as it has jurisdiction over Capital Improvements.
Licensee shall also, prior to commencing work, obtain all other necessary governmental
approvals, permits, and licenses. Licensee shall notify Commissioner of the specific date on
which construction shall begin.

0.8 Licensee shall perform all Capital Improvements in accordance with all federal, state,
and City laws, rules, regulations, orders, and industry standards, and with materials as set forth in
the approved plans, specifications, schematics, working and mechanical drawings. Ali
cquipment and materials installed as part of the Capital Improvements shall be new, free of
defects, of high grade and quality, suitable for the purpose intended and furnished in ample
quantities to prevent delays, Licensee shall obtain all manufacturer’s warranties and gnarantees
for all such equipment and materials, as applicable,

0.9 As required by Section 24-216 of the New York City Administrative Code, devices and
activities which will be operated, condueted, constructed or manufagtured pursuant to this
License and which are subject to the provisions of the New York City Noise Control Code (the
“Code”) shall be operated, conducted, constructed or manufactured without causing a violation
of such Code, Such devices and activities shall incorporate advances in the art of noise ¢ontrol
developed for the kind and level of noise emitted or produced by such devices and activities, in
accordance with regulations issved pursuant to federal, siate, City laws, rules, regulations and
orders.

6.10 Unless otherwise provided, Licensee shall choose the means and methods of completing
the Capital Improvements unless Commissioner reasonably determines that such means and
methods constitute or create a hazard to the Capital Improvements or to persons or property or
will not produce finished Capital Improvements.

6.11 Ne temporary storage or other ancillary strictures and staging areas may be erected and
maintained without a license obtained from Parks’ Construction Division, License Office,

6.12 Licensee may not cut down, replant, or remove any trees from the Licensed Premises
without the prior written approval of Parks’ Forestry Division.

6.13 During performance of the Capital Improvements and up to the date of Final
Completion, Licensee shall be responsible for the protection of the finished and unfinished
Capital Improvements against any damage, loss or injury. In the event of such damage, loss or
injury, Licensee shall promptly replace or repair such Capital Improvements at its sole cost and
expense.

6.14 Licensee shall provide written notice to Commissioner when the Capital Improvements
are Substantially Completed. After receiving such notice, Commissioner shall inspect such
Capital Improvements. After such inspection Commissioner and Licensee shall jointly develop
a single final “punch list” incorporating all findings from such inspection concerning all work
not completed to the reasonable satisfaction of the Commissioner. Licensee shall procesd with
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diligence to complete all “punch list” items within a reasonable time as determined by the
Commissioner.

6.15 Licensee, within three months of certification of Final Completion, shall furnish the
Commissioner with a certified statement, issued by Licensee, detailing the actual costs of
construction. Accompanying such statement shall be constructicn documents, bills, invoices,
labor time books, accounts payable, daily reports, bank deposit books, bank statements,
checkbooks and canceled checks. Licensee shall maintain accurate books and records of
ac¢ount of construction costs, which shall be segregated from other accounts, and shall itemize
and specify those costs attributable to the Licensed Premises to permit audit by Parks or the New
Yeork City Comptroller upon request.

6.16  Licensee shall provide Parks with discharges for any and all liens which may be filed or
levied against the Capital Improvements during construction of such improvements. Licensee
shall use its best efforts to discharge such liens within thirty business days of receipt of lien by
Licensee. Upon Final Compietion, as defined in Section 2, of all Capital Improvements, Parks
shall return to Licensee its remaining payment and performance bond on deposit with the City.

6.17 Licensee shall promptly repair, replace, restore, or rebuild, as the Commissioner
reasonably may determine, items of Capital Improvements in which defects in materials,
workmanship or design may appear or to which damages may occur because of such defects,
during the one year period subsequent to the date of the Final Completion of such Capital
Improvements. Failure to comply with this Section 6.17 shall constitute a default and may resnlt
in the termination of this License.

6.18 Neither Parks, nor the City, its agencies, officers, agents, employees or assigns thereof,
shall be bound, prechuded or estopped by any determination, decision, approval, order, letter,
payment or certificate made or given under or in connection with this License by the City, the
Commissioner, or any other officer, agent or employee of the City, before the Final Completion
and acceptance of the Capital Improvements, from showing that the Capital Improvements or
any part thereof do not in fact conform to the requirements of this License and from demanding
and recovering from the Licensee such damages as Parks or the City may sustain by reason of
Licensee’s failure to perform each and every part of this License in accordance with its terms,
unless such determination, decision, approval order, letter, payment or certificate shall be made
pursuant to a specific waiver of this Section 6.18 signed by the Commissioner or his authorized
representative,

6.19 Upon installation, title to all construction, renovation, improvements, and fixtures made
to the Licensed Premises shall vest in and thereafter belong to the City at the City’s option,
which may be exercised at any time afier the Substantial Completion of their construction,
renovation, improvement, affixing, placement or installation. To the extent the City chooses not
to exercise its optien with respect to any of the construction, renovation, improvements,
equipment or fixtures made to the Licensed Premises, it shall be the responsibility of Licensee to
remove its equipment (other than Fixed and Additional Fixed Equipment} and restore the
Licensed Premises to the satisfaction of the Commissioner at the sole cost and expense of the
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Licensee. However, Licensee shall not under any circumstances be required to remove heating,
plumbing, air conditioning, ¢lecirical wiring, elevators, windows and ventilation fixtures.

6.20 Prior to the commencement of any construction Licensee shall have an asbestos
inspection performed on the existing structures at the Licensed Premises. In the event that
asbestos removal is necessary, Licensee shall, at its sole cost and expense, remove the ashestos
according to City, State and Federal regulations.

ALTERATIONS

7.1 (a) Licensee may aller Licensed Premises only in accordance with the requirements of
subsection (b} of this Section. Alterations shall become property of City upon their attachment,
installation or affixing,

(B) In order to alter Licensed Premises, Licensee must:

(1) Obtain Commissioner's written approval {which shall not be unreasonably
withheld) for whatever designs, plans, specifications, cost estimates, agreements and contractual
understandings may pertain to contemplated purchases and/or work;

(i1) insure that work performed and alterations made on the Licensed
Premises are undertaken and completed in accordance with submissions approved pursuant to
sectton (i) of this Article, in a pood and workmanlike manner, and within a reasonable time; and

(iki) notify Commissioner of completion of, and the making final payment
for, any alteration within ten days after the occurrence of said completion or final payment.

(¢} Commissioner may, in his discretion, make repairs, alterations, decorations,
additions or improvements to Licensed Premises at the City's expense, but nothing herein shall
be deemed to obligate or require Commissioner to make any repairs, alterations, decorations,
additions, or improvements, nor shall this provision in any way affect or impair Licensee's
obligation herein in any respect.

7.2 Parks reserves the right to perform construction or maintenance work deemed
reasonably necessary by Commiissioner in the Commissioner’s sole discretion at the Licensed
Premises at any time during the Interim Period and the Term of this License provided that such
work is 1easonably necessary to be performed during the Interim Period and the Term of this
License. Licensee agrees to cooperate with Parks to accommodate any such work by Parks and
provide public and construction access through the Licensed Premises as deemed necessary by
the Commissioner, Parks shall use its best efforts to give Licensee at least fourteen days' written
notice of any such work and not to interfere substantially with Licensee’s operations or use of the
Licensed Premises, Parks may temporarily close a part or all of the Licensed Premises for a
Parks purpese as determined by the Commissioner. In the event that Licensse must close the
Licensed Premises for the purposes provided for in this License because of such Parks'
construction, then Licensee may propose and submit for the Commissionet's approval a plan to
equitably address the impact of the closure, including but not limited to a suspension of all
financial obligations of this License. Licensee shall be responsible for security of all Licensse's
property on the Licensed Premises at all times. Parks shall be solely responsible for any claims,
damages, and injury resulting from its work hereunder, except to the extent such claims,
damages and injury is caused by the negligence or willfu! misconduct of Licenses.
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FIXED AND EXPENDABLE EQUIPMENT

8.1 Licensee shall, at i3 sole cost and expense and to the reasonable satisfaction of the
Commissicner, provide, and replace if necessary, all equipment necessary for the operation of
this License, and put, keep, repair, preserve and maintain in good order all equipment found on,
placed in, installed in or affixed to the Licensed Premises.

8.2 City has title to all Fixed Equipment on the Premises as of the date of commencement

of this License. Title to any Additional Fixed Equipment, and to all construction, rencvation, ot
improvements made to the Licensed Premises shall vest in and belong to the City at the City's
option, which option may be exercised at any time after the substantial completion of the affixing
of said equipment or the substantial completion of such construction, renovation or
improvement, To the extent City chooses not to exercise such option it shall be the
responsibility of Licensee to remove its equipment {cther than Fixed and Additional Fixed
Equipment) and restore the Licensed Premises to the satisfaction of the Commissioner at
Licensee’s sole cost and expense after the expiration or sooner termination of this License.

8.3 Licensee shall supply at its own cost and expense all Expendable Equipment required
for the proper operation of this License, and repair or replace same at its own cost and expense
when reasonably requested by Commissioner. Licensee must acquire and use for the purpose
intended any Expendable Equipment which the Commissioner reasonably determines is
necessary to the operation of this License.

8.4 Licensee must acquire, replace or repair, install or affix, at its sole cost and expense,
any equipment, materials and supplies required for the proper operation of the Llcensed Premises
as described herein or as reasonably required by Commissioner.

8.5 Title to all Expendable Equipment obtained by Licensee shall remain in Licensee and
such equipment shall be removed by Licensee at the termination or expiration of this License. In
the event such equipment remains in the Licensed Premises following such termination or
expiration, Commissioner may ireat such property as abandened and charge all costs and
expenses incurred in the removal thereof to Licensee,

8.6 Licensee acknowledges that it is acquiring this License te use the Licensed Premises
and Fixed Equipment thereon solely in reliance on its own investigation, that no representations,
warTanties or statements have been made by the City concerning the fitness thereof, and that by
taking possession of the Licensed Premises and Fixed Equipment, Licensee accepts them in their
present condition “as is.”

8.7 The Equipment to be removed by Licensee pursuant to this Sectien 8 shall be removed
from the Licensed Premises in such a way as shall cause no damage to the Licensed Premises.
Notwithstanding its vacating and surrender of the Licensed Premises, Licensee shall remain
liable to City for any damage it may have caused to the Licensed Premises.
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UTILITIES

9.1 Licensee, at its sole cost and expense, shall directly pay for all utility costs associated
with Licensee’s construction and operations at the Licensed Premises. Licensee, at its sole cost
and expense, shall install or cause to be installed, and maintain, all utilities, service lines, meters
and supplies of power necessary for the proper operation of this License and pay all utility costs.
Utitities, as described in this Agreement, may include, but shall not be limited to, electricity, gas,
heat, coolant, telephone, water and sewer charges, Licensee shall not undertake the installation
of any new utility lines without first having obtained all necessary permits and approvals from
Parks and such other federal, state or City agencies or entities as have jurisdiction over the
construction and operation of the Premises. Parks does not make representation or warranty that
existing cables, lines, meters, or supplies of power are adequate for Licensee's needs or that any
entity can or will make such service available. Licensee shall contract directly for public
telephone services at Licensed Premises. If requested, Parks shall use reasonable efforts to assist
Licensee in obtaining utilities for the Licensed Premises.

OPERATIONS

10.1 Licensee, at its sole cost and expense, shall operate this License for the accommaodation
of the public and in such manner as the Commissioner shall preseribe and as permitted by, and in
compliance with, all laws, rules, regulations and orders of government agencies having
jurisdiction. The Commissioner retains the right, throughout the Interim Period and the Term of
this License, to approve or disapprove (which approval shall not be unreasonably withheld) any
and all rates, fees and prices to be charged by Licensee for any goods, rights or services provided
pursuant to the operation of this License, however, if the Commissioner disapproves of such
rates, fees or prices, the Commissioner shall provide Licensee with a written statement of the
basis for said disapproval. Licensee shall provide the necessary number of personnel having the
requisite skills together with the necessary personal and consumable equipment to operate,
manage, and maintain 2 full-service marina for the use and enjoyment of the general public with
mooring, docking, and launch facilities and with ancillary facilities, which may include but shall
not be limited to boat sterage, hauling, vessel repair, boat service and maintenance, boat and
equipment sales and rental, services for boaters (such as, without limitation, laundry facilities,
showers, and restrooms), a ship store, staging for sightseeing tours, and a sailing school.

10.2  The Licensed Premises shall be opened, operated and staffed by Licensee seven days a
week, commencing on or around May 1 and concluding on or around October 3 1of each calendar
year for such hours as the Commissioner shall approve. In regulating the hours of operation, the
Commissioner may consider the hours of operation of other similar Parks facilities, the nature of
the community and the environs of the concession, Parks Rules and Regulations of operations,
the public health and safety, and other similar considerations. Licensee shall, at its sole cost and
expense, print, frame and prominently display in a place and manner designated by
Commissioner, the approved schedule of operating days and hours. Annexed hereto as Exhibit C

is the Schedule of Approved Hours and Rates, Fees and Prices for the first year of operation
hereunder.

10.3 (a) Under no circumstances may the Licensee sell or cause to be scid on or about the
Licensed Premises cigarettes, cigars, or other tobacco products. No signs or any other kind of
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advertising for tobacco products shall be permitted at the Licensed Premises. In connection with
the Licensed Premises, the Licensee shall not accepi sponsorships of any kind on behalf of any
" kind of tobacco products.

(b) Smoking in any building on the Licensed Premises 1s strictly prohibited,

(¢) Additionally, Licensee shall not use in its operations any polystyrene foam products
except where such foam products are used for floatation purposes.

10.4  Licensee, at its sole cost and expense, shall obtain, possess and display prominently at
the Licensed Premises all approvals, permits and licenses that may be required to operate the
Licensed Premises in accordance with all applicable Federal, State and City laws, rules and
regulations, Licensee shall operate and occupy the Licensed Premises in accordance with all
applicable law and shall, at its sole cost and expense, obtain all licenses and permits that may be
required to operate the Licensed Premises in accordance with applicable law. Licensee shall at
all times operate the Licensed Premises in accordance with the provisions of any required
licenses or permits.

10.5  Licensee further warrants that all services of any kind provided pursuant to this License
shall be of a very high grade and of good quality. Licensee shall operate in such a manner as to
maintain the highest health inspection rating. Licensee shall submit to Commissioner for
appreval, not less than 60 days before the bepinning of ¢ach Operating Year, a list or schedule of
all items to be offered for sale pursuant to this License and the prices to be charged for each item.
The schedule of approved prices shall be printed and displayed at the expense of Licensee in a
place and manner designated by Commissioner, Licensee may change its approved prices,
subject to approval of the Commissioner. In the ¢vent Licensee subnits any change in the
schedule of approved prices to the Commissioner hereunder, such change shall be deemed
accepied if, within ten days after receipt by Commissioner, the Commissioner does not reject it
by sending Licensee written notice detailing the reasons for the r¢jection. Should Licensee
choose to charge less than the prices approved by the Commissioner, this choice shall in no way
be interpreted as a waiver of Licensee’s right to charge the approved prices at any other time.
Annexed bereto as Exhibit C is the Schedule of Approved Hours and Raies, Fees and Prices for
the first year of operation hereunder.

10.6  Licensee shall record all transactions involved in the operation of this License and keep
books and records as set forth in Section 4 hereinabove and as deemed acceptable by the
Commissioner. Licensee shall institute a revenue control system acceptable to the
Comumissioner.

10.7  An officer of the Licensee shall personally operate this License or employ an operations
manager at the Licensed Premises. The Licensee or manager must be available by telephone
during all hours of operation, and Licensee shall continuously notify the Commissioner and the
Parks Enforcement Patrol Communications Division of a 24-hour pager or cellular telephone
number through which Parks may contact the manager or officer in the event of an emergency,
Licensee shall replace any manager, officer, employee, subcontractor or sublicensee whenever
reasonably requested by Commissioner.
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10.8  Licensee shall provide equipment which will provide security for all monies received.
Licensee shall provide for the transfer of all monies collected to Licensee’s banking institution,
Licensee shall bear the loss of any lost, stolen, misappropriated or counterfeit monies derived
from operations under this License.

10.9  Licensee, at its sole cost and expense, shall provide, hire, train, supervise and be
responsible for the acts of all personnel necessary for the proper operation of this License,
including but not limited to:

(a) ¢ollecting and safeguarding all monies generated under this License;
(b) maintaining the Licensed Premises;
(c) ¢onducting and supervising all activities to be engaged in upon the Licensed

Premises; and
(d) hauling, launching, and storing of vessels,

10.10  Licensee shall provide access to the Licensed Premises to disabled members of the
public. Such accessibility shall be clearly indicated by signs and incinded in all advertising by
Licensee, Licensee shall include in its advertising and promotion program, deseribed in Section
10.135 below, a plan which describes how it intends to make facilities and services available at
the Licensed Premises readily accessible and useable by individuals with disabilities. Such plan
shall provide for compliance with the applicable provisions of the Americans with Disabilities
Act and any other similarly applicable legislation.

10.11  Licensee shall, at its sole cost and expense, provide for a twenty-four hour per day
security system at the Licensed Premises, which shall be either an electronic system ot a twenty-
four hour unarmed guard or both. Licensee shall secure the Licensed Premises every evening
before closing for the day. During the period when the marina will not be open, the facility
should additionally be secured by means of a locked gate on the shore end of the pier. No grant
of authority for Licensee to establish living quarters on the Licensed Premises is provided by this
ebligation, provided that Licensee may staff the Licensed Premises on a 24 hour a day basis
during the winter.

10.12  Licensee shail prepare and provide te Parks operational status reports and reports of
major accidents or unusval incidents occurring on the Licensed Premises, on a regular basis and
in a format acceptable to the Commissioner. Licensee shall promptly notify Parks, in writing, of
any claim for injury, death, property damage or theft which shall be asserted apainst Licensee
with respect to the Licensed Premises. Licensee shall also designate a person to handle all such
claims, including all insured claims for loss or damage pertaining to the operations of the
Licensed Premises, and Licensee shall notify Parks in writing as to said person's name and
address. '
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1013  Licensee shall promptly notify Commissioner of any unusual conditions that may
develop in the course of the operation of this License such as, but not limited to, fire, flood,
casualty and substantial damage of any character.

10.14  Licensee shall maintain c¢lose liaison with the Parks Enforcerent Patrol and New York
City Police Department, Licenses shall cooperate with all efforts to enforce Parks Rules and
Regulations at the Licensed Premises and adjacent areas. Licensee shall use its best efforts to
prevent illegal activity on the Licensed Premises.

10.15  Licensee may establish an advertising and premotion program. Licenses shall have the
right to print or to arrange for the printing of programs or brochures containing any advertising
matter except advertising matter which in the sole discretion of the Commissicner is indecent, in
obvicus bad taste, which demonstrates a lack of respect for public morals or conduct, or which
adversely effects the reputation of the Licensed Premises, Parks, or the City of New York.
Licensee may release news items to the media as it sees fit. If the Commissioner in his
discretion, however, finds any advertising or other releases to be unacceptable, then Licensee
shall cease or alter such advertisements or r¢leases as directed by the Commissioner. The
Commissioner shall have prior approval as to design, content and disttibution of all advertising
and promotional materials, provided that in the event that Licensee submits any advertising and
promotional materials to the Commissioner for his approval hereunder, such advertising and
promotional materials shall be deemed accepted if, within ten days of its receipt by the
Commissioner, Commissioner does not reject it by sending Licenses written notice detailing the
rgasons for the rejection.

10.16  Under no circumstances shall Licensee be permitted to place advertisements on the
exterior of its concession area or on any building or structure on the Licensed Premises. Licensee
shall not advertise any product brands without Parks’ prior approval. The Licensee is prohibited
from placing or permitting the placement of advertisements in the Licensed Premises without the
prior written approval of Parks. The display or placement of tobacco advertising shall not be
permitted. The advertising of alccholic beverages shall not be permitted within 250 feet of any
school, day care center, or house of worship. In the event advertising is allowed, the following
standards will apply: Any type of advertising which is false or misleading, which promotes
unlawiful or illegal goods, services or activities, or which is otherwise unlawful or obscene as
determined by Parks, inciuding but not limited to advertising that constitutes the public display
of offensive sexual material in violation of Penal Law Section 245.11, shall alsc be prohibited.
Any such prohibited material displayed or placed shall be immediately removed by the Licenses
upen notice from Parks. Any sign posted at the Licensed Premises, or any advertisement used in
connection with such facility, shall be subject to the approval of the Commissioner {which shall
not be unreasonably withheld), shall be appropriately located, and shall state that the Licensed
Prernises are a New York City Parks & Recreation.concession operated by the Licensee. A
sample of each new sign and/or advertisement shall be sent for Parks’ approval to Parks’
Revenue Division, 830 Fifth Avenue, Central Park, New York, NY, 10063, provided that in the
event Licensee submits any sign andfor advertisement to the Commissionar for his approval
hereunder, such sign and/or advertisement shall be deemed accepted if, within ten days of its
receipt by the Commissioner, the Commissioner does not reject it by sending Licensee written
notice detailing the reasens for the rejection,
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10.17  Licensee shall, at its sole ¢ost and expense, post throughout the Licensed Premises such
signs as may be necessary to direct patrons to its services and facilities. Such signs shall include
the necessary wording and arrows to direct patrons to Licensee's attendants. If Licensee
contemplates placing any signs off-site, such as on nearby highways or streets, Licensee shall be
responsible for obtaining any necessary approvals or permits from any governmental agency
having jurisdiction over such highways, streets or locations. The design and content of all such
signs, whether on or off Parks’ property, are subject to Commissioner's prior written approval,
provided that in the event Licensee submits any such sign to the Commissioner for his approval
hereunder, such sign shall be deemed accepted if, within ten days of its receipt by the
Commissioner, the Commissioner does not reject it by sending Licensee written notice detailing
the reasons for the rejection,

10.18  Licensee shall not have any outdoor, amplified music without the Commissioner’s priot
written approval. Congerts are strictly prohibited at the Licensed Premises. All amplified music
at the Licensed Premises must cease at 10:00 p.m. Notwithstanding the foregoing, any musical
programming or other type of entertainment provided solely to enhance the atmosphere of the
café (that is not amplified) shall be permitted without pricr approval of Parks during business
hours. Any music equipment permitted under this License shall be supplied at Licensee’s sole
cost and expense. Licensee shail be responsible for payment of any and all fees or royalties to
ASCAP, BMI, or such other entity as they may require for such music. Licensee shall operate
and play such sound equipment and music in accordance with the Rules of the City of New
York, Title 56 RCNY §1-05(d)(2), the Administrative Code of the City of New York, §24-244,
and only at times and at a sound level acceptable to the Commissioner.

10.19  Should Commissioner reasonably determine that Licensee is not operating the Licensed
Premises in a satisfactory manner, Commissioner may in writing order Licensee to improve
eperations or correct such conditions as Commissioner may deem unsatisfactory. In the event
that Licensee fails to comply with such written notice or respond in a manner reasonably
satisfactory to Commissioner within 20 days from the mailing of said notice, notwithstanding
any other provisions herein, then Commissioner may terminate this License, If Licensee is
prevented from complying with the written notice for reasons beyond its control, then
Commissioner may not terminate this License until Licensee has been given a reasonable
opportunity to compiy and has failed to do so.

10.20  Should Commissioner, in his sole judgment, determine that an unsafe or emergency
condition exists on the Licensed Premises, after written notification, Licensee shall have 24
hours io cerrect such unsafe or emerpency condition. During any period where the
Commissioner determines that an unsafe or emergency condition exists on the Licensed Premises
then the Commissioner may require 2 partial or complete suspension of operation in the area
affected by the unsafe or emergency condition. If Licensee believes that such unsafe or
emergency condition cannot be corrected within said period of time, the Licensee shall notify the
Commissioner in writing and indicate the period within which such condition shall be corrected.
Commissioner, in his sole discretion, which shall not be arbitrary or capricicus, may then extend
such period of time in order to permit Licensee to cure, under such terms and conditions as

appropriate.
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10.21 In the event that Parks authorizes Licensee to place vending machines at the Licensed
Premises, Licensee will be required to comply with the Citywide Beverage Vending Machines i
Standards, attached hereto as Exhibit F, which apply to all beverage vending machines Jocasted on City
propeity, for the entire Teim.

- 10.22 Intentionally omitted.

1023 (a) Licensee shall repair or replace the existing beat pump-out station {“BPO™) at
the Licensed Premises within the timeframe specified on Exhibit I} hereto.

(b) Licensee shall operate, maintain and repair the BPO throughout the term of this
Licensee Agreement in accordance with all applicable federal, state and City laws, rules and
regulations.

(c) Licensee shall be responsible for all costs associated with the BPO, including
but not limited to the cost of all water and electricity used by the BPQ as well as the cost of the
removal and disposal of BPO contents.

(d) The¢ public shall have access to the BPO during regular houts per the approved
schedule of operation attached hereto as Exhibit C, free of charge or for a minimal fee subject to
Parks’ approval and provided that such fee does not exceed five dollars {$5.00).

10.24  Except for properly stored gasoline for which all federal, state and City licenses are
granted, Licensee shall not use or permit the storage of any illuminating oils, oil lamps,
turpentine, benzine, naphtha, or similar substances or explosives of any kind or any substances or
items prohibited in the standard policies of insurance companies in the State of New York.

10.25 Licensee shall notify the Commissioner (by no later than five (5) business days prior to
the scheduling of the event in question) whenever Licensee tentatively scheduies any private use
of the Licensed Premises {e.g., privaie parties) which would close the Licensed Premises to the
generzl public. In no event shal! Licensee close the Licensed Premises to conduct private
activities during public hours of use except when such activities are specifically approved or
sponsored by Parks. In the event that Licensee submits plans for any such activities at the
Licensed Premises to the Commissioner for his approval hereunder, such plans shall be deemed
approved if, within ten days of their receipt by the Commissioner, Commissioner does not reject
thern by sending Licensee written notice detailing the reasons for the rejection. Any closure of
the Licensed Premises which Licensee seeks to schedule during public hours of use must be
announced to the public, by posting notification of such ¢losure, at the Licensed Premises at least
two weeks in advance. In addition, Parks may make use of the Licensed Premises, as provided
in Section 13 herein.

10.26 Licensee shall submit tc Commissioner for his prior reasonable approval, not less than
sixty days before the first day of each Operating Year, schedules for the coming Operating Year
concerning operating days and hours, and a proposed schedule of rates, fees and prices for the
services and products to be provided under this License during the forthcoming Operating
Season. Following approval of such schedules, Licensee shall, at its sole cost and expense, print,
frame, and prominently display in a place and manner designated by Commissioner, the current
approved schedule of operating days, hours, rates, fees and prices. Annexed hereto as Exhibit C
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is the Schedule of Approved Hours and Rates, Fees and Prices for the first year of operation
hereunder.

10.27  Licensee shall provide for safe navigation and as such shall remove all sunken boats
from the Licensed Premises. In addition, Licensee shall enforce all applicable maritime rules in
the operation of the marina. Vessels approaching, entering or leaving the marina shall be
operated according to all applicable navigational rules.

10.28  The rental or sale from the Licensed Premises or operation at the Licensed Premises of
jet skis or any other personal watercraft is strictly prohibited.

10.29  Licensee shall operate the Licensed Premises in accordance with all applicable Fire
Department Codes. In addition, Licensee shall provide supplemental equipment for fire
protection, including but not limited to alarms, extinguishers, hoses and hose reels.

10.30  Licensee should be aware that the City currently has and is developing "marketing
partnership” agreements identifying specific brands as the "designated” or “official” products or
services of the City of New York. As this occurs, the Licensee will be required to sell the
specific products so identified on an exclusive basis if the Licensee sells goods in that product
category. If directed by the City, the Licensee will be required to purchase the products from
designated distributors or suppliers, provided the distributors or suppliers provide the products at
a competitive price. If the product is in the form of a service, the Licensee will be required to use
the service identified. (For example, if the City enters inte a marketing partnership with a
financial institution that provides credit card service, the Licenses wil) be required to accept
payment by means of that credit card). If & City marketing partnership for a service is exclusive,
Licensee will be required to use that service on an exclusive basis. Licensee, working with the
City's marketing representative, may be required to give the City's marketing representative
priority in the placement and scheduling of advertising. Marketing partriers will be required to
pay the market rate for any such advertising. The City reserves the right to preclude Licensee
from selling competing products, or using competing services, in those categories for which the
City has entered into g “marketing partnership” agreement. Preclusion of any such product or
service shall not change the amount of any payment to the City.

10,31 Licensee may not cut down, replant, or remove any trees from the Licensed Premises
without the prior written approval of Parks’ Forestry Division. Any attachments to trees, such as
lights, are not permitted.

10.32  Licensee shall maintain the entire Licensed Premises in a safe and stable condition,
repainng as needed all compoenents, equipment, and structures, including without limitation wom
or broken deck slats and railings. Maintenance and security are solely the responsibility of
Licensee vear-round,

10,33 Unless being repaired for a fee by Licensee, all vessels on land or in water must be ina

geod operational condition. Licensee shall promptly dispose of abandoned, burned or otherwise
inoperable vessels.
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10.34  No person may establish the marina, boat or vehicle on grounds, moorings or piers at
the Licensed Premises as a permanent residence. No individual, other than an employee on shift,
may stay overnight in a vehicle or office at the Licensed Premises at any time, or in a boat from
December 1 through March 1. All boats must be off moorings from December through February
and at other times as required to maintain vessel safety, Boats may remain at fixed slips all year
round. Licensee shall secure the Licensed Premises and boats during the winter in accordance
with plans approved in advance by Parks.

10,35 Parks’ inspectors shall visit the Licensed Premises unannounced to inspect operations and
determine whether Licensee is in compliance with the terms and conditions of this License.
Parks may issue directives to Licensee regarding any violations found at the Licensed Premises.
Licensee shall comply with all Parks’ directives within the time period specified therein. In the
event that Licensee receives two such directives for the same violation within a six-menth
period, Licensee shall pay Parks as liquidated damages the sum of $500 per day for each such
violation until such violation is corrected.

10.3¢ The Quonset Hut at the Licensed Premises may only be used for purposes associated with
marina operations and may not be used as event space.

10.37 L icensee recognizes that there is a canoe club that is not part of this License at the
southern end of the marina. The canoe ciub will continue to operate during the term hereof, and
Licensee may not disturb the club’s utility lines that run through the Licensed Premises, Parks
shall make best efforts to give Licensee notice within 30 days after Notice to Proceed as to the
location of the club’s utility lines. Otherwise Licensee shall use best efforts not to disturb the
club’s utility lines. In the event that Licensee unintentionally disturbs the club’s viility lines and
the utility lines are outside of the location indicated by Parks, such disturbance of the club’s
utility lines shall not be a breach of this agreement.

10.38  Licensee shall comply with governmental divectives and restrictions issued in the event
of a drought.

10.39  Licensee shall submit to Parks for Parks® prior approval its plans for the aumber and
erganization of moorings. Moorings must be aligned to maintain safe navigation and dinghy
access for customers and safety for other vessels on the Hudson., Parks’ Chief Dockmaster may
inspect and reguire changes to mooring operations to address navigational safety. Licensee is
required to obtain all required permits for any marina expansion, and all such plans are subject to
Parks® prior written approval, which shall not be unreascnably withheld.

10,40 Licensee shall make the area designated as “Small Craft Launch Site” on Exhibit A {the
“Beach™} available to the general public to launch small boats free of charge. Licensee shall
have the same obligations with respect to the “Small Craft Launch Site” as it has for the rest of
the Licensed Premises. Notwithstanding anything herein te the contrary, Parks shall defend,
indemnify and hold the Licensee, its agents and employees harmless against any and all loss,
liability, cbligations, fines, damages, penalties, claims, costs, chatges, or expenses, including
reasonable attorneys' fees, for which they are or may be liable as a result of any personal injury,
death or property damage arising, i whole or in part from the use of the Beach {except to the
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extent that such injury, death, or property damage is caused by the negligence or willful
misconduct of Licensee),

MAINTENANCE, SANITATION AND REPAIRS

11.1  Licensee shall, at its sole cost and expense and to the reasonable satisfaction of
Commissioner, put, keep, repair and preserve in good order the Licensed Premises and its
associated landscaping. Licensee shall at all times keep the Licensed Premises clean, litter free,
neat and, with respect to the food and beverage service operations and public restrooms,
fumnigated, disinfected, deodorized and in every respect sanitary. While in operation, Licensee
shall provide regular cleaning and maintenance services for the Licensed Premises (up to and
including the perimeter of the Licensed Premises), and collect and remove all litter, debris and
garbage therefrom. Licensee shall repair and maintain in good working order any and ail
equipment installed at the Licensed Premises necessary for the proper operation of this License.
Licensee shall provide equipment maintenance contracts, or directly provide maintenance
services deemed by Parks to be equivalent to service contracts, for the equipment on the
Licensed Premises. Licensee shall adhere to the maintenance schedules recommended by the
manufacturers for all mechanical systems and equipment.

11.2 Licensee shall maintain the Licensed Premises to the satisfaction of the Commissioner.
All such maintenance shall be performed by Licensee in a good and worker-like manner. In part
to secure Licensee's obligation to maintain and repair the Licensed Premises, Licensee shall
provide Parks with a Security Deposit as previded in Section 4.4{a).

11.3  No later than thirty days before the end of each Operating Year, Licensee shall conduci a
site inspection at the Licensed Premises with a representative of Parks. Such inspection shall
assess the condition of the Licensed Premises and all Fixed and Additional Fixed Equipment
therein, and determine the nature and extent of repairs to be performed by Licensee.

11.4 Licensee shall provide adequate waste receptacles at the Licensed Premises that are
approved by Parks and shall have these receptacles emptied on a daily basis and ensure that all
garbage is removed by a private carter. All waste, garbage, refuse, rubbish and litter which
collect upen the Licensed Premises and within fifty {50) feet of the entrances to the Licensed
Premises, without regard for its source, shall be daily collected, recycled if possible, bagged, and
removed from the Licensed Premises by Licensee at a frequency satisfactory to the
Commissioner, all at the Licensee’s sole cost and expense. In performing its duties under this
section, Licensee shall comply with all applicable ordinances and programs of the City, State,
and Federal governments, including without limitation these regarding recycling.

Licensee shall provide for its patrons’ use appropriately sized and well-positionad blue
plastic recycling bins or receptacles for bottles and cans, and green bins or receptacles for papers,
catalogs and magazines. These containers shall be properly labeled with recycling logos and the
containers, and the areas around them, shall be maintained in a clean, sanitary, and graffiti-free
state.
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Licensee shall properly bundle and/or separate, as required, for pickup pursuant te City,
State, and Federal law, all corrugated cardboard, magazines and catalogs, newspapers, high
grade office paper and envelopes, computer paper, phone books, paper bags, cardboard boxes,
pizza boxes, non-styrofoam egg cartons, milk and juice cartons, aluminum products (including
foil and trays), metal cans, plastic and glass bottles, detergent bottles, glass jars, milk jugs,
metals (pans, irons), aerosel cans, wire hangers, and paint cans. These recyclables must be
rinsed or rid of all food products, as necessary.

11.5 At the expiration or sooner termination of this License, Licensee shall wm over the
Licensed Premises to Parks in a well maintained state, in good repair, ordinary wear and tear
excepted.

11.6 At its sole cost and expense, Licensee shall keep all signs and structures in good
condition and shall remove any and all graffiti that may appear on the buildings and structures on
the Licensed Premises during the Term hereof. Such graffiti removal shall be commenced
within twenty-Ffour hours from the appearance of any such graffiti and shall continue until such
graffiti is retnoved.

11.7  Licensee shall regularly take steps te ensure that the Licensed Premises are free of pesis.
Pest control methods chosen by Licensee shall be subject to the approval of Parks. To the extent
Licensee applies pesticides to the Licensed Premises, Licensee, or any subcontractor hired by
Licensee, shall comply with Chapter 12 of the New Yerk City Administrative Code.

11.8  Licensee shall register any and all underground oil storage tanks with over a 1,100-
gallon capacity with the Department of Environmental Protection {“DEP™). Licensee shall
conduct or cause to be conducted a tightness test on said underground oil storage tanks ot a
regular basis in accordance with City, state and federal regulations and, in any event, at least
once every five vears.

11.9  Licensee acknowledges that there are no sewer lines at the Licensed Premises and that
the existing toilets flush into three in-ground holding tanks which are located behind the existing
café, behind the Quonset Hut and next to the boat purnp-out station near the launch. Licensee
shall ensure that all holding tanks are pumped out on a regular basis and in accordance with all
applicable federal, state and City laws, rules and regulations.

11.10  [n the event Comtnissioner directs Licensee to undertake any maintenance or repair at
the Licensed Premises, Licensee shall within 48 hours from the time of notification by the
Commissioner undertake such maintenance or repair and shall complete same within the time
reasonably established by the Commissioner. If Licensee fails to undertake such maintenance or
repair within 48 hours of notification or fails to complete same within the time established by the
Commissioner, Licensee shall pay liquidated damages to Parks of $250 per day for each day
such maintenance or repair is not undertaken and/or not completed.

11.11 Licensee shall obtain Parks® written approval {which shall not be unreasonably

withheld) before adding or removing any planting or other landscaping at or associated with the
Licensed Premises.
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11.12 Licensee shall at all times, at its sole cost and expense, maintain the pump out station in
good order and repair.

APPROVALS

12.1 Licensee is solely responsible for obtaining all government approvals, permits and
licenses required by Federal, State and City laws, regulations, rules and orders to fulfill this
License,

12.2  Whenever any act, consent, approval or permission is required of the City, Parks or the
Commissioner under this Licenss, the same shall be valid only if it is, in each instange, in writing
and signed by Commissioner or his duly authorized representative. No variance, alteration,
amendment, or modification of this instrument shall be valid or binding upon the City, Parks, the
Commissioner or their agents, unless the same is, in each instance, in writing and duly signed by
the Commissioner or his duly authorized representative.

RESERVATION FOR SPECIAL EVENTS

13.1 For the purposes of this Section 13 the term "Spegial Event(s)" shall mean any event at
the Licensed Premises for which Parks has issued a Special Event Permit. Licensee shall
cooperate with Parks in connection with Special Events and unanticipated eventualitics at the
Licensed Premises. Commissioner represents to Licensee that the Commissioner has not, as of
the date hereof, granted to any other person or entity any license, permit, or right of possession or
use which would prevent in any way Licensee from performing its obligations and realizing its
rights under this License. It is expressly understood that this Section 13 shall in no way limit
Parks' right io sponsor or promote Special Events, as defined hereiu, at the Licensed Premises, or
to enter into agreements with third parties to sponser or promote such events, provided that Parks
will use its reasonable efforts to ensure that such third parties will be responsible for
maintenance and clean-up associated with any such Special Event, and provided further that
Parks shall not authorize or permit Special Events more frequently than once per calendar month
without the prior written approval of Licensee, which shall not be unreasonably withheld. Such
events shall not, without the prior written consent of Licensee, prohibit the Licensee from access
to the Licensed Premises. Al third parties sponsoring or promoting Special Events shall be
required to obtain insurance naming Licensee as an additional insured.

13.2 Parks agrees to notify any third party operator or sponsor of Special Events of
Licensee's access rights to the Licensed Premises and to provide same with the name and
telephone number of Licensee’s manager.

PROHIBITION AGAINST TRANSFER; ASSIGNMENTS AND SUBLICENSES

14.1 Licensee shall not sell, transfer, assign, sublicense or encumber in any way this License,
a majority of the shares of or interest in Licensee, or any equipment furnished as provided herein,
or any interest therein, or consent, allow or permit any other person or party to use any part of
the Licensed Premises, buildings, space or facilities covered by this License, nor shall this
License be transferred by operation of law, unless approved in advance in writing by
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Commissioner, it being the purpose of this License Agreement to prant this License solely to
Licensee herein named,

Should Licensee choose to assign or sublicense the management and operation of any
element of the Licensed Premises to another party, Licensee shail seek the approval of the
Commissioner (which shall not be unreasonably withheld) by submitting a written request
including proposed assignment documents as provided herein, The Commissiongr may request
any additional information he deems necessary and Licenses shall promptly comply with such
requests.

The term "assignment” shall be deemed to include any direct or indirect assignment,
sublet, sale, pledge, mortgage, transfer of or change in more than 49% in stock or voting control
of or interest in Licensee, including any transfer by operation of law. No sale or transfer of the
stock of or interest in Licensee may be made under any circumstance if such sale will resultin a
change of control of Licensee viclative of the intent of this Section 14, without the prior writtcn
consent of Commissioner, which shall not be unreasonably withheld.

142  No assignment or other transfer of any interest in this License Agreement shall be
permitied which, alone or in combination with other prior or simultaneous transfers or
agsignments, would have the effect of changing the ownership or control, whether direct or
indirect, of more than forty-nine percent of stock or voting control of Licensee in the Licensed
Premises without the prior written consent of Commissioner, which shall not be unreasonably
withheld. Licensee shall present to Commissioner the assignment or sublicense agreement for
approval, together with any and all information as may be required by the City for such approval,
including a statement prepared by a certified public accountant indicating that the proposed
assignee or sublicensee has a financial net worth acceptable to the Commissioner together with a
certification that it shall provide management control acceptable te the Comtnissioner for the
management and operation of the Licensed Premises. The constraints contained herein are
intended to assure the City that the Licensed Premises are operated by persons, firms and
corporations which are experienced and reputable cperators and are not intended 1o diminish
Licensee's interest in the Licensed Premises. Parks reserves the right to require payment of a
reasonable transfer fee as a condition of the granting of any required consent or approval.

14.3  No consent to or approval of any assignment or sublicensee granted pursuant to this
Section 14 shall constitute consent to or approval of any subsequent assignment or sublicense.

Failure to comply with this provision shall cause the immediate termination of this License.

PARKS CONSTRUCTION

15.0.  Parks reserves the right to perform safety or maintenance work at its discretion on or
throughout the Licensed Premises at any time during the Interim Period and the Term of this
License, provided that such work is reasonably necessary to be performed during the Interim
Pericd and the License Term. Licensee agrees to cooperate with Parks, to accommodate any
such work by Parks and provide public and construction access through the Licensed Premises as
deemed necessary by the Commissioner. Parks shall use its reasonable efforts to give Licensee
at least one week notice of any such work and not to interfere substantially with Licensee's
operations or use of the Licensed Premises. Parks may temporarily close a part or all of the
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Licensed Premises for a Parks purpose as determined by the Commissioner, Licensee shall be
responsible for security of all Licensee's property on the Licensed Premises at all times. Parks
shall be solely responsible for claims, damages, or injury resulting from its work hereunder,
except to the extent such claims, damages and injury is caused by the negligence or willful
misconduct of Licensee.

COMPLIANCE WITH LAWS

16.1 Licensee shall comply and cause its employees and agents to comply with all Jaws,
rules, regulations and orders now or hereafter prescribed by Commissioner, and to comply with
all laws, rules, regulations and orders of any City, State or Federal agency or govermnmental entity
having jurisdiction over operations of the License and the Licensed Premises and/or Licensee's
use and occupation thereof,

16.2  Licensee shall not use or allow the Licensed Premises, or any porticn thereof, to be used
or oceupied for any unlawful purpose or in any manner violative of a ceriificate pertaining 1o
occupangy of use during the Interim Period and the Term of this License.

NON-DISCRIMINATION

17.1 Licensee shall not unlawfully discriminate against any employee, applicant for
employment or patron because of race, creed, color, national origin, age, sex, handicap, marital
status, or sexual orientation.

17.2 Al advertising for employment shall indicate that Licensee is an Equal Opportunity
Employer.

NO WAIVER OF RIGHTS

18.0 No acceptance by Commissioner of any compensation, fees, penalty sums, charges or
other payments in whole or in part for any periods after a default of any terms and conditions
herein shall be deemed a waiver of any right on the part of Commissioner to terminate this
license. No waiver by Commissioner of any default on the part of Licensee in performance of
any of the terms and conditions herein shall be canstrued to be a waiver of any other or
subsequent default in the performance of any of the said terms and conditions.

INDEMNIFICATION

19.1 Licensee shall defend, indemnify and hold the City, Parks, DEP, their agents and

employees harmless against any and all loss, liability, obligations, fines, damages, penalties, |
claims, costs, charges, or expenses, including reasonable attorneys' fees, for which they are or
may be liable as a result of any personal injury, death or property damage arising, in whole or in
part, from any negligent or intentional conduct on the part of Licensee, or others, in connection
with Licensee's operations pursuant to this License (except to the extent that such injury, death,
or property damage is caused by the gross negligence or willful misconduct of Parks).
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19.2  The City, Parks and DEP wmay arrange for their own defense and the defense of their
agents and employees by the Corporation Counsel in any action, ¢laim, suit, or other proceeding,
and, having done so, may at any time thereafter, tender their further defense to Licensee, without
any prejudice to any rights to which they, or any of them, may be entitled to under Section 19.1,
including the right to be indenmwified and held harmless, as therein provided.

19.3 Licensee's duty to defend, indemnify and hold the City, Pasks, DEP, their agents and
employees harmless, as provided in Section 19.1, shall not be abrogated, diminished or otherwise
affected by Licensee's further duty in their behalf to procure and maintain insurance pursuant o
the provisions of Section 20 hereof, nor by their failure to avail themselves of the benefits of
such insurance by due and timely demand upon the insurers therefor, and shall survive the
expiration or sooner termination of this License.

19.4  Licensee assumes all risk in the operation of this License,

WORKERS' COMPENSATION AND INSURANCE

20.1 Licensee shall, af its own cost and expense, procure and maintain such insurance for the
Interim Period and the Term of this License as will:

(a) protect Licensee from Worker’s Compensation, Disability, and Employer’s.
Liability claims;

(b) insure Licensee, its agents and sublicensees, the City, Parks, DEP and their
agents and emplovees against any and all loss, liability, obligations, fines, damages, penalties,
claims, charges, costs, or expenses, including reasonable attomeys' fees, for which they, or any
of them, are or may be liable as a result of any persenal injuries, death, or property damage
arising, in whole-or in part, from any negligent or imentional conduct on the part of the Licensee,
or and its contractors, affiliates, subsidiaries, agents, assigns and invitees, in connection with
Licensee's operations pursuant to this License, including but not limited to the design,
construction, installation, operation, repair, maintenance, replacement or removal of any Capital
Improvements,

(e) provide coverage against business interruption losses; and

(d) insure the property and equipment of the City, Parks and DEP against any
damage whatsoever,

20.2 The policies shall provide the amounts of insurance hereafier mentioned, and before
delivery of the License, all certificates of insurance shall be submitted to Commissioner for his
approval and retention. Each certificate shall be marked "Premium Paid" and shall have
endorsed thereon: "No cancellation of or change in this pelicy shall become effective until after
thirty days notice by Certified Mail to Asst. Commissioner for Revenue, Department of Parks
and Recreation, The Arsenal, 830 Fifth Avenue, New York, New York 10065.” Each policy
shall also provide that the insurer is obligated to provide a legal defense in the event any c¢laim is
made against the City, 1f, at any time, any of said policies shall become unsatisfactory to
Commissioner as to form or substance, or if a company issuing any such policies shall become
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unsatisfactory to Commissioner, Licensee shall promptly (within not more than fifteen (15) days}
obtain a new policy, and submit the same to Corumissioner for written approval, which shall not
be unreasonably withheld, and for retention thereof as herginabove provided. If, at any time, any
of said policies shall terminate, Licensee shall, prior to the termination of such existing policy,
promptly cbtain a new policy, and submit the required Certificate of Insurance to Commissioner
for written approval, which shall not be unreasonably withheld, and for retention thereof as
hereinbefore provided. In the event any insurance is suspended, discontitued, or tenminated,
Licensee shall have the right, prior to such suspension, discontinuation, or termination, to secure
replacement insurance satisfying the requirements of this Section 20 and provide Parks with a
Cenrtificate of Insurance evidencing such insurance. Upon failure of Licensee to tnaintain,
furnish and deliver insurance (including renewal or replacement insurance) or to provide
Certificate(s) of Insurance as above provided in this Section 20, this License may, at the election
of Commissioner, be suspended, discontinued or terminated and any and all payments made by
Licensee on account of this License shall thereupon be retained by Commissioner as additional
lquidated damages along with the Security Deposit. Failure of Licensee to take out and/or
maintain or the taking out or maintenance of any required insurance shall not relieve Licensee
from any liability under this License, nor shall the insurance requirements be construed to
conflict with or limit the obligations of Licensee concerning indemnification.

20.3 If the Licensed Premises and/or Fixed and Additional Fixed Equipment shall be
damaged or destroyed by fire, or other covered cause, such damage shall be promptly repaired or
replaced by Licensee so that the Licensed Premises and/or Fixed and Additional Fixed
Equipment are in the same condition as prior to such damage, At Licensee's request, the City
shall advance insurance proceeds received by Commissionet to cover such costs except that such
payments shall in no event exceed the amount actually collected and received by Commnssioner
under the insurance policies. Licensee shall immediately commence and diligently prosecute to
completion any restoration or repair within six months {or such longer period as is reasonably
necessary to complete such resteration and repairs) after Licensee is notified by Commissioner
that insurance proceeds have been received and are available for such work. Any extension of
time for the completion of Restoration shall be granted at the reasonable discretion of
Commissioner.

20.4  All insurance proceeds paid to the City on account of such damage or destruction, less
the reasonable costs of the City for the recovery or-adjustment of the losses, shall be applied by
the City to the payment of the cost of the restoration, repairs, replacements, rebuilding or
alterations, including the costs of temporary repairs, provided the same has been approved by
Commissioner in writing, for the protection of property pending the completion of permanent
restoration, repairs, replacements, rebuilding or alterations {collectively referred to as the
{"Restoration™), and shall be paid out from time to time as such restoration progresses upon the
written request of the Licensee which shall be accompanigd by a certificate signed by an
executive officer of Licensee and signed also in accordance with Sectien 6.5 by the architect or
engineer in charge of Restoration (who shall be satisfactory to the Commissioner) dated not more
than 30 days prior to such request, setting forth the following:

(a) that the sum then requested either has been paid by Licensee, or in the event
the Licensee is unable to pay for the Restoration, and funds are to be advanced by the City
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pursuant to Section 20.3, that said sum is justly due or shall become due to contractors,
subcontractors, suppliers, engineets, architects or other persons who shall or have rendered
services or furnished materials for said Restoration, and giving a brief description of such
services and materials and the several amounts so paid and/or due or to become due to each of
said persons in respect thereof and the sum then requested does not exceed the value of the
services and materials described in the certificate;

(b} that except for the amount, if any, stated in said certificate to be due for
services or materials, there is no outstanding indebtedness known to Licensee, after due inquiry,
which is then due for labor, wages, materials, supplies or services in connection with
Restoration;

{c) that the cost, as estimated by such architect or engineer, of the Restoration
required to be done subsequent to the date of such certificate in order to complete the same does
not exceed the insurance money remaining in the hands of the City after payment of the sum
requested in such certificate; and

(d) a Title Company search or other evidence satisfactory to the Commissicner
showing that there has not been filed with respect to the Licensed Premises any mechanic's or
other lien which has not been discharged of record.

Upon compliance with the foregoing provisions of Section 20.4, the City shall, on
behalf of the Licensee out of such insurance money, pay or cause to be paid to the persons
named in the certificate, pursuant to Section 20.4{a), the respective amounts stated in said
certificate to be due to them and/or shall pay or cause to be paid to Licensee the amount stated in
said Certificase to have been paid by Licensee. Notwithstanding the foregeing, in the event that
Licensee fails to undertake the Restoration of Licensed Premises as a result of damage or
destruction by five or other casuvalty in accordance with Section 20.3, the Commissioner may but
shall not be obligated to proceed with such Restoration using insurance proceeds received for
such purpose and may terminate this License upoen written notice to Licensee. However, if this
License is terminated as provided in this paragraph, Licensee shall be responsible for the
payment of any fees or other sums then due and owing to the City and the City reserves any and
all rights it may have against the Licensee in law or in equity as a result of the termination of this
Licetise Agreement.

20.5 Should Licensee fail, after notice from the City of the need thereof, to perform its
obligations required hereunder, City in addition to all other available remedies may, but shall not
be obligated to, enter upon the Licensed Premises and perform Licensee's said failed obligations
using any equipment or materials on the premises suitable for such purposes. Licensee shall
forthwith on demand reimburse City for all costs and expenses so incurred,

20.6  All required insurance must be issued by companies which have an A.M. Best rating of
at least A-7 or a Standards & Poor rating of at least AA and are duly licensed to do business in
the State of New York and must be in effect and continue so during the life of the License in not
less than the fellowing amounts (or such higher amounts as the City’s Risk Manager may
hereafter require}:
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Worker's Compensation Insurance ., . ., Per Statutory Limits
Disability [nsurance. .. .............. Per Statutory Limits

Employer’s Liability (for any
ONE OCCUTTENCE). . ... vvvve et ce 51,000,000

Comprehensive General Liability Insurance (with Broad Form Property Damage,
Products/Completed Operations Liability, Contractual Liability, Independent
Contractors, Fire/ Legal Liability, Property Insurance Endorsements)

for any ong occurtence

notlessthan, ............. £1,000,000.00

Personal Injury Liability
Insurance {for any one
QCCUTTENCE) . . . vvve e nn s $1,000,000

Property Damage Insurance
(for any one occurrence). . .. .. $500,000

Any Auio, Hired Auto, and Non-Owned Auto Insurance
for any one occurrence
notlessthan . ............. $1,060,000.00

Fire and Extended Coverage Insurance

for any one occurrence

notlessthan....................... . ..the replacement valug of
the buildlngs and leed and Additiona! Fixed Equipment
at the Licensed Premises, which shall be reassessed
gvery vear or at Parks’ discretion.

In the event that claims in excess of these amounts are filed against the City, the amount

of excess of such claims, or any portion thereof, may be withheld from any payment due or to
become due Licensee until such time as Licensee shall furnish such additional security covering
such claims as may be reasonably determined by Commissioner. Ail policies other than
Worker's Compensation, Disability and Fire and Extended Coverage shall name the City of New
York, Parks and DEP as additional insured parties. The Fire and Extended Coverage policy shall
name Parks as sole insured.

WAIVER OF COMPENSATION

Licensee hereby expressly waives any and all claims for compensation for any zand all

loss or damage sustained by reason of any defects, including, but not limited to, deficiency or
irnpairment of the water supply system, gas mains, electrical apparatus or wires furnished for the
Licensed Premises, or by reason of any loss of any gas supply, water supply, heat or current
which may occur from time to time, or for any loss resulting from fire, water, windstorm,
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tornado, explosion, civil commotion, strike or riot, and Licensee hereby expressly releases and
discharges Commissioner, his agents, and City from any and ail demands claims, actions, and
causes of action arising from any of the causes aforesaid.

21.2 Licensee further expressly waives any and all ¢claims for compensation, loss of profit, or
refund of its investment, if any, or any other payment whatsoever, in the event this License is
terminated by Commissioner sooner than the fixed term because the Licensed Premises are
required for any park or other public purpose, or because the License was terminated or revoked
for any reason as provided herein.

INVESTIGATIONS

22,1 (a)  The parties to this license shall cooperate fully and faithfully with any
investigation, audit or inquiry conducted by a State of New York (hereinafter "State™) or City
governmental agency or authority that is empowered directly or by designation to compel the
attendance of witnesses and to examine witnesses under oath, or cenducied by the Inspector
General of a governmental agency that is a party in interest to the transaction, submitted bid,
submitted proposal, contract, lease, permit, or license that is the subject of the investigation,
audit or inquiry.

(b} (i) If any person who has been advised that his or her statement, and any
information from such statement, will not be used against him or her in any subsequent ctiminal
proceeding refuses to testify before a grand jury or other governmental agency or authority
empowered directly or by designation to compel the attendance of withesses and to examine
witnesses under oath concerning the award of or performance under any transaction, agreement,
lease, permit, contract, ot license entered into with the City, the State, or any political
subdivision or public authority thereof, or the Port Autherity of New York and New Jersey, or
any local development corporation within the City, or any public benefit corporation organized
under the laws of the State of New York; or

(i)  If apy person refuses to testify for a reason other than the assertion of his
or her privilege against self incrimination in an investigation, audit or inquiry conducted by a
City or State governmental agency or authority empowsred directly or by designation to compel
the attendance of witnesses and to take testimony concetning the award of, or performance
under, any transaction, agreement, lease, permit, contract, or license entered into with the City,
the State, or any political subdivision thereof or any local development corperation within the
City, then

(A) The Commissioner or agency head whose agency is a party in intergst to
the transaction, submitted bid, submitted proposal, contract, lease, permit, or license shall
convene & hearing, upon not less than five days written notice to the parties involved to
determine if any penalties should attach for the failure of any person to testify.

(B) If any non-governmental party to the hearing requests an adjournment, the
Commissioner or agency head who convened the hearing may, upon granting the
adjournment, suspend any contract, lease, permit, or license pending the final
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determination pursuant to Section 22 (d) below without the City incurring any penalty or
damages for delay or otherwise.
(¢) The penalties which may attach afier a final determination by the Commissioner
or agency head may include but shail not exceed:

(i} The disqualification for a period not to exceed five years from the date of
an adverse determination of any person or entity of which such person was a member at the time
the testimony was sought, from submitting bids for, or transacting business with, or entering inte
-or obtaining any contract, lease, permit or license with or from the City; and/or

(i)  The cancellation or termination of any and all existing City contracts,
leases, permits, or licenses that the refusal to testify concerns and that have not been assigned as
permitted under this license, not the proceeds of which pledged, to an unaffiliated and unrelated
institutional lender for fair value prior to the issuance of the notice scheduling the hearing,
without the City incurring any penalty or damages on account of such cancellation or
termination; monies Jawfully due for goods delivered, work done, rentals, or fees accrued prior
to the cancellation or termination shall be paid by the City.

{(d} The Commissioner or agency head shall consider and address in reaching his or
her determination and in assessing an appropriate penalty the factors in Section 22(d) (i} and (ii)
below, He or she may also consider, if relevant and appropriate, the criteria established in
Sections 22(d) (iii) and (iv) below in addition to any other information which may be relevant
and appropriate. :

{i) The party's good faith endeavors or lack thereof to cooperate fully and
faithfully with any governmental investigation or audit, including but not litnited to the
discipline, discharge, or disassociation of any person failing to testify, the production of accurate
and complete books and records, and the forthcoming testimony of all other members, agents,
assignees or fiduciaries whose testimony is sought.

(ii)  The relationship of the person who refused to testify to any entity that is 2
party to the hearing, including, but not limited to, whether the person whose testimony is sought
has an ownership interest in the entity and/or the degree of authority and responsibility the
person has within the entity,

(iii}  The nexus of the testimeny sought to the subject entity and its contracts,
leases, permits or licenses with the City.

{iv)  The effect a penalty may have on an unaffiliated and unrelated party or
entity that has a significant interest in an entity subject to penalties under (¢) above, provided that
the party or entity has given actual notice to the Commissioner or agency head upon the
acquisition of the interest, or at the hearing called for in (b} (11)(A) above gives notice and proves
that such interest was previously acquired. Under either circumstance the party or entity must
present evidence at the hearing demonstrating the potentially adverse impact a penalty will have
on such person or entity.
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(e) (i} The term "license” or "permit” 45 used herein shall be defined as a license,
permit, franchise or concession not grantéd as a matter of right.

(i) The term “"person” as used herein shall be defined as any natural person
doing business alone or associaied with another person or entity as a partner, director, officer,
principal or employee.

(ili)  The terrn "entity” as used herein shall be defined as any firm, partnership,
corporation, association, or person that receives monies, benefits, licenses, leases, or penmnits
from or through the City or otherwise transacts business with the City.

(iv}  The term "member” as used herein shall be defined as any person
associated with another person or entity as a partner, director, officer, principal or employee,

() In addition to and notwithstanding any other provision of this License the
Commissioner or agency head may in his or her sole discretion terminate this agreement upon
not less than three days written notice in the event Licensee fails to promptly report in writing to
the Commissioner of Investigation of the City of New York any solicitation of money goods
requests for future employment ot other benefit or thing of value, by or on behalf of any
employee of the City of other person, firm, corporation or entity for any purpose which may be
rclated to the procurement or ebtaining of this agreement by the Licensee, or affecting the
performance or this License Agreement.

CHOICE OF LAW, CONSENT TO JURISDICTION AN} VENUE

23.1  This License Agreement shall be deemed to be executed in the City of New York, State
of New York, regardless of the domicile of the Licensee, and shall be governed by and construed
in accordance with the laws of the State of New York.

232 Any and all claims asserted by or against the City arising under this License or related
thereto shall be heard and determined either in the courts of the United States located in New
York City {"Federal Courts™) or in the courts of the State of New York ("New York State
Courts") located in the City and County of New York. To effect this License Agreement and its
intent, Licensee agrees:

(a) If the City initiates any action against the Licenses in Federal Court or in New
York State Court, service of process may be made on the Licensee either in person, wherever
such Licensee may be found, or by registered mail addressed to the Licensee at its address set
forth in this License, or to such other address as the Licensee may provide to the City in writing;
and

(b) With respect to any action between the City and the Licenses in New York State
Court, the Licensee hereby expressly waives and relinquishes any rights it might otherwise have
(i} to move to dismiss on grounds of forum non cenveniens, (i1) to remove to Federal Court; and
(i} to move for a change of venue to 2 New York State Court outside New York County.
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233 With respect 10 any action between the City and the Licensee in Federal Court located
in New York City, the Licensee expressly waives and relinguishes any right it might otherwise
have to move to transfer the action 1o a United States Court outside the City of New York.

23.4  Ifthe Licensee commences any action against the City in a court locaied other than in
the City and State of New York, upon request of the City, the Licensee shall either consent to a
transfer of the action to a court of competent jurisdiction located in the City and State of New
York or, if the court where the action is initially brought will not or cannot transfer the action,
the Licensee shall consent to dismiss such action without prejudice and may thereafter reinstitute
the action in 4 court of competent jurisdiction in New York City.

WAIVER OF TRIAL BY JURY

24,0 Licensee hereby waives trial by jury in any action, proceeding, or counterclaim brought
by the City against Licensee in any matter related to this license. Any action taken by
Commissioner relating to this license may only be challenged in a proceeding instituted in New
York County pursuant to CPLR Article 78.

CUMUELATIVE REMEDIES - NO WAIVER

250  The specific remedies to which the City may resort under the terms of this License are
cumulative and are not intended to be exclusive of any other remedies or means of redress to
which it may be lawfully entitled in case of any other default hereunder. The failure of the City
te insist in any one or more cases upon the strict performance of any of the covenants of this
License, or to exercise any option herein contained, shall not be construed as a waiver or
relinquishment for the future of such covenants or option.

EMPLOYEES

26.0  All experts, consultants and employees of Licensee who are employed by Licensee 1o
perform work under this License are neither employees of the City nor under contract to the City
and Licensee along is responsible for their work, direction, compensation and personal condust
while engaged under this License. Mothing in this License shall impose any lability or duty on
the City for acts, omissions, liabilities or obligations of Licensege or any person, firm, company,
agency, association, corporation or organization engaged by Licensee as expert, consultant,
independent contractor, specialist, trainee, employee, servant, or agent or for taxes of any nature
including but not limited to unemployment insurance, workers' compensation, disability benefiis
and social security.

INDEPENDENT STATUS OF LICENSEE

27.0 Licensee is not an employee of Parks or the City and in accordance with such
independent status neither Licensee nor its employees or agents will hold themselves cut as, nor
claim to be officers, employees, or agents of the City, or of any department, agency, ot unit
thereof, and they will not make any claim, demand, or application to or for any right or privilege
applicable to an officer of, or employee of, the City, including but not limited to, workers'
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compensation coverage, unemployment insurance benefits, social security coverage or emplovee
retirement membership or credit.

CREDITOR-DEBTOR PROCEEDINGS

28.0 In the event any bankruptcy, insolvency, reorganization or other creditor-debtor
proceedings shall be instituted by or against the Licensee or its successors or assigns, or the
guarantor, if any, the Security Deposit shall be deemed to be applied first to the payment of
license fees and/or other charges due the City for all periods prior to the institution of such
proceedings and the balance, if any, of the Security Deposit may be retained by the City in
partial liquidation of the City's damages.

CONFLICT OF INTEREST

29.0 Licenseg represents and warrants that neither it nor any of its directors, officers,
metnbers, partners or employees, has any interest nor shall they acquire any interest, directly or
indirectly, which would or may conflict in any manuer or degree with the performance or
rendering of the services herein provided. Licensee further represents and warrants that in the
performance of this License no person having such interest or possible interest shail be employed
by it. No elected official or other officer or employee of the City or Department, nor any person
whose salary is payable, in whole or part, from the City treasury, shall participate in any decision
relating to this License which affects his/her personal interest or the interest of any corporation,
partnership or association in which he/she is, directly or indirectly, interested nor shall any such
person have any interest, direct or indirect, in this License or in the proceeds thereof.

PROCUREMENT OF AGREEMENT

3.1 Licensee represents and warrants that no person or selling agency has been employed or
retained to solicit or secure this License upon an agreement or understanding for a commission,
percentage, brokerage fee, contingent fee or any other compensation. Licensee further represents
and warrants that no payment, gift or thing of value has been made, given or promised to obtain
this or any other agreement between the parties. Licensee makes such representations and
warranties to induce the City to enter into this License and the City relies upon such
representations and warranties in the execution hereof.

30.2 For a breach or violation of such representations or warranties, the Commissioner shall
have the right to annul this license without liability, entitling the City to recover all monies paid
hereunder, if any, and the Licensee shall not make any claim for, or be entitled to recover, any
sum or sums due under this license. This remedy, if effected, shall not constitute the sole remedy
afforded the City for the falsity or breach, nor shall it constitute a waiver of the City's right to
claim damages or refuse payment or 1o take any other action provided by law or pursuant to this
License.
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NO CLAIM AGAINST OFFICERS, AGENTS OR EMPLOYEES

31.0  No claim whatsoever shall be made by the Licensee against any officer, agent or
employee of the City for, or on account of, anything done or omitted in connection with this
License,

ALL LEGAL PROVISIONS DEEMED INCLUDED

320 Eachand every provision of law required to be inserted in this License shali be and is
inserted herein. Every such provision is to be deemed to be inserted herein, and if, through
mistake or otherwise, any such provision is not inserted, or is not inserted in correct form, then
this License shall, forthwith upon the application of either party, be amended by such insertion
s0 as 1o comply strictly with the law and without prejudice to the rights of either party hereunder.

SEVERABILITY: INVALIDITY OF PARTICULAR PROVISIONS

330 Ifany term or provision of this License or the application thereof to any person or
circumstances shall, to any extent, be invalid or unenforceable, the remainder of this License, or
the application of such term or provision to persons or circumstances other than those as to
which it is held invalid or unenforceable, shall not be affected thereby, and each term and
provision of this License shall be valid and enforceable to the fullest extent permitted by law.

JUDICTAL INTERPRETATION

34.0 Should any provision of this License require judicial interpretation, it is agreed that the
court interpreting or considering same shall not apply the presumption that the terms herecf shall
be more strictly construed against a party by reason of the rule of construction that a decument
should be construed more strictly against the party who itself or through its agent prepared the
same, it being agreed that all parties hereto have participated in the preparation of this License
and that legal counsel was consulted by each responsible party before the execution of this
License,

MODIFICATION OF AGREEMENT

35.0 This License Agreement constitutes the whole of the agreement between the parties
hereto, and no other representation made heretofore shall be binding upon the parties hereto.
This License Agreement may be modified from time to time by agreement in writing, but no
meadification of this License Agreement shall be in effect until such modification has been agreed
1o in writing and duly executed by the party or parties affected by said modification.

NOTICES
36,0 Where provision is made herein for notice or other communication to be given in writing,

the same shall be given by hand delivery or by mailing a copy of such notice or other
communication by certified mail, return receipt requested, addressed to Commissioner or to the
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attention of Licensee at their respective addresses provided at the beginning of this License
Agreement, or to any other address that Licensee shail have filed with Commissioner.

IN WITNESS WHEREOF, the parties hereto have caused this License Agreement to
be signed and scaled on the day and year first above written.

CITY OF NEW YORK DEPARTMENT OF

PARKS & RECREATION MANHATTAN RIVER GROUP, LLC

7
C ,
o G2 Np N

Elizabeth W. Smith T
Asgsistant Commissioner for Revenue and Marketing

Dated: (é’/ﬁ» { 75' ? Dated: 6/25}/2 ﬂﬁ?

APPROVED AS TO FORM AND
CERTIFIED AS TO LEGAL AUTHORITY

Ie
_ﬂ‘{-_-h nﬁ Corporation Counsel {:[y; JiN o 5 209
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STATE OF NEW YORK
58
COUNTY OF NEW YORK

On thiskoday of T v | ZGD;HJCT‘GTE me personally came Elizabeth W. Smith 10 me known,
and known to be the Assistant Commissioner for Revenue and Marketing of the Department of
Parks and Recreation of the City of New York, and the said person described in and who
executed the foregoing instrument and (s)he acknowledged that (s)he cxecuted the same in
herthis ofticial capacity and for the purpose mentiened therein,

JUSTIM C.hRP.L'JL
MNotary Fuhg% Sﬁtg’rﬁ ol H
T, 1,1
Cualified in Queens Guun

Commission Expiras July 3, 2010
STATE OF NEW YORK
COUNTY OF >
On thifd¥day of ~F v EGN.lbefore me personally camér] {DUI"H; ﬁiﬂm‘?'i and who, being duly
swort by me, did depose and sav that he isthe _ Peiney F“*l of Manhattan River

Group, LLC and that he was authorized to execute the foregoing instrument on bebalf of that
company and acknowledged that he executed the same on behalf of that company for the

purposes mentioned therein.
( Notary Public W

JUSTIN CARROLL
Nutary Public, State of Maw York
No. 02CAG149001
Quallfied in {lussns Coun
Commiszion Expires July 3, 2010
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EXHIBIT A .

SITE PLAN

Oyckman Marina M28-M
Fort Washington Park, Manhattan
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EXHIBIT B

SCHEDULE OF MINIMUM ANNUAL FEE PAYMENTS

(TO BE PROVIDED UPON COMMENCEMENT)
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EXHIBIT C

SCHEDULE OF APPROYED HOURS AND RATES, FEES ANIEI PRICES

Hours: :
Summer Scason: April 16™ through October 15", which may be extended until October 30
Winler Storage Services: October 16" through April 157
Marina Customer Access: 24 hours a day through the usc of electronic security keys.
Launch Serviges for Mocrings; 8:00 a.m. to 11:00 p.m., 7 days a week during the summer
season. (Dingy rentals will be offered for mooring customers requiring boat aceess after launch
hours and dinghy docks are available for mooring customers with their own tender.}

[k

Rates, Fees, and Prices:
Service Fee
Seasonal Wet Slip $150 per foot
April 15" -~ October 15"
Scasonal Mooring with Launch Service $1,750 per season
April 15" — Qctober 15"

Transient Wet Slip $3 per foot
Transient Mooring with Launch Service

~ Daily | $50

Weekly | $250
Electric Fecs $0.25 per kw hour
Transient Electric $10 per day
Passenger Pick-up Fee $15
Dock & Dine Fee

Under 25 | $25
Over 25 | 1 per foot

Kayak Storage, vearly $600
Concierge Services 5350 per hour
Ramp Launch Fee 530

Towing _ $150 per hour
Short Haul Fee $10 per foot
Winder Dry Storage $55 per foot
October 16" — Aprl 14"

Haul/Launch Fee $18 per loot

Shrink Wrap $20 per foot




EXHIBIT D

CAPITAL INVESTMENT

1. Repair and rencvate the Quonset Hut, including painting hut a color and design to be

approved by Parks.

Repair and stabilize the existing cement bulkhead leading to floating docks.

Repair and replace floating docs as needed.

Rebuild and extend walkway and floating pier.

Install new pilings up to 80 feet beyond the existing piling line, running roughly parallel

to the shore.

Install custom, removable, floating, rough-water dock extending south approximately 300

feet.

7. Reconstruct the pre-existing docks by installing eastern-extending fingers to
accommodate 22 boat slips in year 1.

8. Install Ice Breakers.

9. Repair engine lift.*

19). Provide boat repair and winterizing equipment.

11. Restore parking, asphalt and concrete areas to usable and safe condition.

12. Install etectric and water hookups.

13. Install a dinghy dock, subject to regulatory approval

14, Create a barrier between the public pier and the Licensed Premises.

Wk

&

15. Repair the perimeter fence and erect a safety barrier to separate the boat storage area
from the nip rap and shore.

16. Install restroom and shower facilities for mooring customers, and build a laundry reom.

17. Provide a new office with new office furniture.

18. Repair or replace boat pump-out station,

TOTAL COST FOR CAPITAL INVESTMENT: - $454,000%%

* The parties hereto acknowledge that an engine lift is not currently located at the Licensed Premises.
However, in the event that either party installs an engine lift at the Licensed Premises, Licensee shall
repair such engine lift.

** This total cost for capital investment must be expended by the end of Year 2.

19




EXHIBIT E

ANNUAL REPORTING FORM

{TO BE SUPPLIED UPON NOTICETO PROCEED)
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