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MunNicipaL Law

BY JEFFREY D. FRIEDLANDER

Defending the City

he City of Mew York is ane of the
st sued entitbes in the world.
Each wvear about 24,000 ¢laims
agalnst the cliy are flled with the
city’s comptrodler. Acting purswant to the
Mew York City Charter and the General
Municipal Law, that office investigates
and attempts to setile them,” Neverthe-
less, on average about 5,000 of the clalms
Fled against the city resuwlt in litigation
each year and are defended by the Law
Depariment s Tort Division. In the last
fiscal year, 1he city pald nearly $600 nil
lion In tort sefilements and judgments.
The key eberments of the Tort Division's
operation, which | will discuss bebow, are:
case managemoent, early settlerent and
vigorous Hekgatkon. The Law Department also works vig-
orously for leglslative changes and for appellate deci-
shons that will signilicantly reduce munbcipal ot lkabiliby,

Management of the Caseload

With 215 attorneys, the Tort Division is the Law
Department’s largest, comprising about one-third of the
entire department. Glven its caseload, the number of
attorneys and the complexity of many of its cases, alllce
management is the first order of business of the division.

Five of the Tort Divislen's 10 units represent the clty
In tort cases [neach of the city’s five borowghs, Referred
tor as “borough offices,” these five units handle the bulk
of {he cases fibed against The city in the civil and supremie
courts of each county. Because of the large wolume of
cazes the borough odlices handle, altornéeys practicing
I them cannot have individoeal casalosds. Kather, the
offices are stalfed horizontally with altorneys assigned
apeciic tasks on & multitiede of cases ln the entine city,
Bl attermneys litigate approximately 27000 cases in their
pretrial phases. They conduect and defend depositions.
serve and answer discovery demands and engage In
motlon practice. Other attorneys are deslgnated trial
atlormeys, They are assigned coses in the Trial Asslgn-
ment Parts, and often select jurles in cases on a hack-fo-
hack basis. Mevertheless, in Fiscal Year 200, lawyers
in the Tort Division tried 210 cases completely to ver-
el and obitainsd detense verdbets fin 115 ol thome chsis,
a track record comparable 10 that of delense lywrers in
the private tort bar

The Tort Division's Medical Malpractice Unit baoth
directly defends the New York City Health ard Hospitals
Corporation in malpractice cases and manages cutside
counse| retalned to defend It In other actions. In all, thers
are about 1,900 malpractice cases pending against the
Hospitals Corporation. In Fiscal Year 303, the City pald
2194 millicn s setthe or satisfy judgments In medical mal-
practice cises,

The Special Litigation Linit handles higher exposure
and more complex Lot cases tind reguire vertical attens
tion. ldeally, the same attorney will handie a case [rom
when the city's answer is inlerposed wntil it is tried. The
unit’s 30 line attorneys each handbe 40-50 cases, which

Jaffrey D, FPriedlandeor iz ! assizsfont corporation
counsel of the City of New York Thomas Merrll,
depudy chiel of the Toef Division of the Lo Depariment,
rsvisted fm o prepanasiion of Kiis arfiche

can Include catastrophic injury cases,
L highway destan claimes, and tosdec torts like
Y bead &nd asbestod, In Figcal Year 20008, The
L city paid $66 million to resalve 276 Special
Litigation Unit cases,

: A e sulbsdivisbon of the Tort Divigion,

the World Trade Center Unit, was created
L oin 2002 to handle Htigation anticipated
i from the terrorist attacks of Sepd. 11, 2001,

A todal of 2325 people flled claims alleg-
. Ing that they were injured elther in the
attacks or in the subsequent recovery
effort. With the city demanstrating that
¢ it would Eairly but vigorousky defend any
! actions brought against i1, the owver-
U whelming majority of these claimants
opted for guick and no-lault relied by iling
clatms with the Vietim Compensation Fund established
by Congress and led by Kenneth Felnberg, rather than
pursuing litigation clalming the clty was at fault for thekr
/11 redated infurles, The unlt alsc oversees outside coun-
sel representing the clty in several large property dam-
age suits arlsing from the attacks, in which collectively
more than $1 ballion is at stake,

A new undt = the Risk Management Linit =— was cre-
ated in the Tort Division in 2006 It has thoee primary
objectives: (1) to reduce the nuember of for! claims
brought against the city by identiiying Irom pending
cases problems that can be sobved, and. not incidental-
Iy, thereby promoting public safety; (2} to preserve
defenses by coordinating record retention by city agen-
cies; and (3) to prevent tork fraud by identlfving and
investigating iravdubent claims

Early Settlement

Hiztarically, the city failed to resolve a numbser of
claims equal to the number of new claims being filed
against it in a given year, resulting in a growing backhsg
of pending cases. The backlog exacerbated stalfing issues
and compromised the city's ability o defend Hsell, since
the overwhelming volume of cases prevented proper
and timely preparation of cases that might be expected
to g to trial. Thus, in recent years, Bboth the comptrolk
ler and the Law Department have aggressively purswed
new seltlement projects, especially those targeted at
resofving cases early, Early settlement not only relicwes
pressune on the resources of the Law epartment, the
compliroller’s olflee and tlhe courts, but also albows
injured plaintifls who in fact have a legitimate claim to
recover reasonabde compensation in a reasonablbe time.

To promote early settlement, the Tort Diviabon nwowves
virtually all of the ton cases liled against the city initially
through the Early Intervention Undt. The stafl of this unit
preparcs responsive |.'l|i.'-:'|li“ﬁ|£5. Pursues imsurance
takeowers where appropriate and, most Important]y,
attempts to settle as many meritorlous cases as |t can
before referring cases to the Borough offices. In Fiscal
Fear MHGE, the unit settled 1a6T cases, These efforts,
along with those of the comptroller, ave reduced the
city's backlog of open cases Irorm SCHD Eo 40,0040,

e expect this trend to conlinue as Lthe city explores
other innovations. For example, i Febiruary 2004, the
camptroller began a twoyear pilol program with Cyber-
settle, a private dispute resolution company. Claimanis
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and the city submit over the Internet
a range of three numbers for which
they would be willing to settle the
claim. If there is a match, the com-
puter will confirm a settlement by
disclosing only the settlement
amount to the parties. If the case
does not settle, it proceeds with nei-
ther side knowing the amounts for
which the other was willing to settle,
In March 2004, the comptroller's
office settled 37 percent more claims
than it did in March 2003, due, in
part, to this pilot program.

Legislative Efforts

The Tort Division has spearhead-
ed the Law Department’s initiatives
for changes in the laws that govern
tort actions. Last year, the New York
City Council joined in these efiorts
by enacting Local Law 49 of 2003, the
so-called “sidewalk bill." Although
private landowners have always
been responsible by law for main-
taining the sidewalks in front of their
buildings, anomalously, tort liability
lor accidents occurring on adjacent
sidewalks fell on the city and not
them. The new law shifts Hability to
the owners of commercial property
and multiple residences and requires
all property owners to obtain liabil-
ity insurance against sidewalk
claims.’ It will take a while for the full
impact of this law to be felt, but early
signs are encouraging. Since the law
went into effect on Sept. 15 sidewalk
claims against the city are down 65
percent from the same period in the
previous year. We estimate that the
law will eventually eliminate 1,700
annual claims against the city.

Un the state level, the city's main
priority — and that of municipalities
from one end of the state to the other
— is legislation that would amend
the collateral source rule as it relates
to governmental entities. Pursuant
to CPLR 54345, a court must reduce
a jury award against a private defen-
dant by the amount it finds any col-
lateral source replaced, or will
replace, an item of damages (such as
lost earnings) included in that award.
However, the section of the statute
pertaining to actions against public
employers’ does not permit the
reduction of a jury award to take into
account the future collateral sources
a plaintifi will receive. This enables
public employees who receive dis-
ability pensions because of their
accldents to "double-dip™ by recov-
ering future lost wages from the city
in addition to their pensions.’ Thus,
if a public employee sues both the
city and a private codefendant, the
private codefendant can reduce its
liability by the amount of a pension
award but the city cannot. This
inequity will cost the city $130 mil-
lion in pending cases alone. At last
count, our continuing effort to effect
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this change has the support of 655
other New York State municipalities.

Another of the changes in the law
that we are seeking is the elimination
of joint and several liability in actions
against municipalities. The city is a
“deep-pocket” defendant and is often
sued in cases of weak liability but
involving catastrophic injuries. For
instance, in Colicehio v, City of New
York, a jury found a codefendant
driver 95 percent responsible for an
accident on the 86th street Trans-
verse in Central Park. But because
the city was found 5 percent at fault,
it became entirely responsible for $3
million in economic damages. If the
city’s legislative proposal to elimi-
nate joint liabllity in these circum-
stances becomes law, the city will
save 515 million per yvear.

Another way to reduce the city's
tort exposure is to vigorously litigate
cases in which the city does not
believe it should be found liable and,
where appropriate, to appeal unfa-
vorable decisions. A recent decision
of the Court of Appeals illustrates the
importance of this appellate strate-
gv. On March 25, 2004, the Court
issued a consolidated opinion in the
cases of Pelaez v Seide and Flarris ©.
Liewellyn that affirmed the dis-
missals of two claims against public
health agencies brought on behalf of
children exposed to lead paint in pri-
vately-owned residences.’In its deci-
sion, the Court reaffirmed that, when
defining the scope of a municipality's
tort duty, it will consider the effect
of its decision on both the public
purse and on the ability of govern-
ment (o operate.

A municipality cannot generally
be held liable for errors its health
officials make when investigating
reported cases of lead polsoning.*
Thus, in both Pelaez and Harris, the
liability of the municipal defendants
turned on whether health officials
had assumed, and then breached,
special duties to protect the infant
plaintiffs.

Health officials generally advise
parents of lead poisoned children to
feed them iron-rich foods and to
wash thelr hands frequently. Almed
at reducing both the body's absorp-
tion of lead and the amount of dust
ingested by hand-to-mouth activity,
these interventions are recom-
mended by the Centers for Disease
Control and are clearly beneficial. Yet
ane court found that the New York
City Department of Health had
assumed a special duty to protect an
infant plaintiff by giving his family
this advice.” That decision led to a
spate of new claims against govern-
ment defendants, all alleging that by
counseling an infant’s mother, a
health agency had assumed a special
duty to protect the infant from a pri-
vate landlord's failure to abate a lead
paint hazard.

The Court of Appeals recognized
that this holding unreasonably

expanded the potential liability of
municipalities. When government is
sued on a theory of secondary lia-
bility, the Court of Appeals will
restrict liability because “no gov-
ernment could possibly exist if it was
made answerable in damages when-
ever it could have done better to pro-
tect someone from another person’s
misconduct.™

Pelaez will immediately impact
about 500 similar lead palnt claims
that currently are pending against
the city. Its duty analysis also applies
in other secondary liability cases,
making them more difficult to bring.

Unexpected Contingencies

Al any time, an unexpected
tragedy can occur and further
stretch the limitations of the Tort
Division's staffing. In October 2003,
the Andrew J. Barberi collided with
a pler on Staten [sland. The accident
has generated 191 claims against the
city seeking $3.39 billion in damages.
Although the city retained outside
counsel to assist on issues of mar-
itime law in federal court, lawyers
from the Tort Division have been
assisting the lirm and working with
the comptroller to evaluate each of
the claims that arose from the acci-
dent. Thus far, the city has met with
lawyers for 53 of the claimants and
settled 16 cases. The Law Depart-
ment and the comptroller's office
have encouraged potential plaintiffs
to come [orward and present claims
for speedy resolution.

Conclusion

Faced with an overwhelming vol-
ume of cases, the Law Department’s
Tort Division is able to defend the
city zealously in a wide variety of
cases. By increasing early settle-
ments and creating a Risk Manage-
ment Unit, the Tort Division is
attacking its caseload. Pelaez was an
important victory for the Division,
but legislative help is needed to cure
inequities in the law and to reduce
the amount of money the city spends
unnecessarily on judgments and
claims, money that can much better
be allocated to education and to the
public health, safety and welfare.
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1. As o condition precedent to suing the City,
a prlaintiff must file a Notice of Claim with the
ity The clalm may not e put inbo suit until
efforts to resalve Bt have failed,

2. Admiristrative Code §87-210, 7-211.

3. Certain public employess are exeluded
from Workers' Compensation. They may in
some siluations sue the Chy i they are injured
o Bhe jab, See, eg., General Municipal Law
§5005-a and 205-e

4, Jazzeiti 0. Cily of New Yok, 94 N2d 183
{19959,

& 2004 NY LEXIS 475.

&, See Dawis o Owens, 259 AD2d 272 (st
Dep't), Iv. den'd 93 NY2d 850 (1999) and Gibks
w, Paine, 280 ADZA 517 (2d Depty, Iv, den'd 96
NY2d 441 (2001).

i, S, g, Valencia p. Lee, 123 Foupp2d 666
(EDINY 2000), vacated, 316 F3d 199 {2003).

8. 2004 Wy LEMIS 475, =28,
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