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Managing Complex Transactions

n order to achieve the goals of city

policy-makers, Law Department

attorneys are often called upon to

engage in complex transactional
work that proceeds through many phas-
es involving many players.

Such transactions require our attor-
neys, usually drawn from several divi-
sions of the Law Department, to resolve
multiple issues, negotiate and, some-
times, litigate with multiple parties and
coordinate the efforts of numerous city
offices and agencies. One notable exam-
ple is the long effort, ultimately suc-
cessful, to merge the New York Police
Department (NYPD), transit police and
housing police in 1995. Another, requir-
ing perseverance and the application of considerable
skills, is the recent transfer of the city’s franchise bus
service from private companies to the Metropolitan
Transportation Authority (MTA).

For decades, the city’s Department of Transportation
(DOT) supplemented the bus service provided by the
MTA through a mix of local and express bus lines oper-
ated, most recently, by seven private bus companies on
franchises awarded by DOT. This system had a fleet of
approximately 1,250 buses, and ran a total of 82 local
and express routes servicing passengers in Queens,
Brooklyn, the Bronx, and Manhattan. Although the pri-
vate companies originally paid the city franchise fees,
the city eventually owned almost all of the buses and,
since 1974, subsidized their operating costs, recently by
as much as $189 million per year.

To seek efficiencies from having a single authority
provide bus service throughout the city, on April 19,
2004, Governor George Pataki, Mayor Michael Bloomberg
and MTA Chairman Peter Kalikow announced that bus
service in the areas in which the seven private bus lines
operated would be transferred to the MTA with a city
subsidy. The MTA eventually created a new subsidiary,
the MTA Bus Co. (MTA Bus), to provide service in the
areas formerly served by the franchised private com-
panies.

The transition began on Jan. 3, 2005 when MTA Bus
began service in the areas previously served by one of
the companies, Liberty Lines. Transitions continued
throughout 2005 and into 2006 as the city reached agree-
ments with the remaining companies. With the transi-
tion of service of the last remaining company, Triboro
Coach, on Feb. 20, 2006, MTA Bus now provides service
in all of the areas previously served by the private com-
panies.

Although the transfer process may appear rather
straightforward, it was in fact complex and attenuated,
involving separate and parallel negotiations between the
city and the MTA, the private companies, the unionized
employees of those companies, the nonunionized
employees of the same companies, and the federal gov-
ernment. Each set of negotiations presented its own
issues of labor, environmental or pension law, to name
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. only a few of the more salient areas, its

own technical difficulties and its own busi-
- ness considerations. Before the end of the
process, seven divisions of the Law
Department, eight other city agencies and
four private consultants performed vari-
ous project-related tasks for the city.

On the city's side, negotiations for the
transfer were conducted primarily by the
mayor's Office of Management and Bud-
get (OMB) and by the Contracts and Real
| Estate Division of the Law Department.
OMB was involved in all aspects of the
project and made key decisions on the
business terms of the various deals. The
Law Department acted with OMB as lead
negotiator and drafted substantially all of
the transactional documents. Law Department attorneys
also, among other things, defended six legal actions insti-
tuted either to stop the transfer or to improve the nego-
tiating position of various parties to the transfer; drafted
local legislation to extend the operating authority of the
private bus companies through the transition period;
analyzed environmental issues arising from conditions
at some of the bus depots owned by the private com-
panies; and assisted in the development of procedures
to resolve pending tort claims against the private com-
panies.

MTA and MTA Bus Co.

While the April 19, 2004 transfer announcement com-
mitted the city and the MTA to the project, the admin-
istrative and operational details of the transition had not
yet been determined. The MTA had to decide how the
new bus service would be provided, eventually opting
to create a new subsidiary, MTA Bus. The city and the
MTA also had to negotiate the details of the city’s finan-
cial subsidy and the transfer of certain assets (e.g., buses
and bus depots), culminating in a formal agreement on
Dec. 8, 2004. Throughout the transfer process, the city
worked closely with the MTA and MTA Bus to resolve
significant operational issues and ensure that the results
of the city’s negotiations with the other parties enabled
MTA Bus to provide a seamless transition of service to
the riding public.

Private Bus Companies

The city’s negotiations with the private bus compa-
nies were, in essence, four separate negotiations. Three
of the companies negotiated separate agreements on
their own behalf. The remaining four companies, while
under separate ownership, negotiated together. While
the negotiations were often contentious, and suits chal-
lenging the transfer were filed by some of the companies
in federal and state court, ultimately the city reached
agreements with each of the companies. The central fea-
tures of each agreement concerned the bus company’s
cooperation in the transition of service to MTA Bus, the
transfer of bus depots from the companies to the city
through an acquisition in fee or long-term leases, the
transfer of related personal property, appropriate com-
pensation to the companies, and the city’s assumption
of pension and health plan obligations.
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Although the city, strictly speak-
ing, could have terminated its fran-
chise agreements with the private
companies and ended its relation-
ship with them at any time, the
transition would have been diffi-
cult to complete or, at best, would
have been significantly delayed if
it had not proceeded on a volun-
tary basis. Moreover, the compa-
nies owned six of the eight depots
from which service was provided.
The city therefore needed either to
reach an agreement with the com-
panies regarding the depots, to
find locations for and construct
new depots, or to take the existing
depots by condemnation. Since
neither alternative could have
been accomplished without signif-
icant cost and delay, the bus com-
panies’ cooperation was important
if the transition was to occur with-
out disruption of service.

The bus companies, for their part,
asserted property rights to intangi-
ble assets such as the bus routes and
schedules, good will of the riding
public and the value of a trained
work force. However, the companies
depended on ongoing city subsidies
and, in addition, faced significant
long-term financial obligations
through pension and health plans,
which they wanted the city to
assume. Since they needed the city’s
cooperation in these matters, the
companies ultimately decided to
compromise and reached agreement
with the city.

Federal Transit

In the past, the city had used fed-
eral funds to purchase buses and
construct two bus depots for use of
the private bus companies. The city
and MTA had to reach agreement
with the Federal Transit Administra-
tion (FTA) regarding the transfer of
those assets from the city to the
MTA. Since the assets in question
were being transferred to a respon-
sible party and still being used for
public transportation, the FTA read-
ily approved the transfer.

Bus Company Employees

Workers at the bus companies
were represented by three different
union locals. When the city and the
MTA announced the transfer plan,
the MTA stated that it would “assume
all union employees and will honor
existing collective bargaining obli-
gations until new agreements are
negotiated.” Because of this guaran-
tee, the transition issues raised by

the unions were not whether union
employees would keep their jobs but,
primarily, what to do with their pen-
sion plans and health benefit trusts.
The specific issues varied by com-
pany.

In order to ensure continued
health care coverage for employ-
ees during the course of the tran-
sition, the city agreed to pay the
health insurance companies for the
deficits owed. by the bus compa-
nies’ health benefit trusts. Since
the MTA agreed to match the pen-
sion benefits of unionized employ-
ees in the MTA's Defined Benefit
pension plan, substantive pension
benefits were protected. However,
litigation over certain aspects of
those plans is still pending. The
parties also differed as to whether
the existing private plans should
be merged into the MTA Defined
Benefit Plan or remain private
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plans. Those issues were resolved
differently in each agreement.

For the companies’ nonunion
employees, there was no uncondi-
tional guarantee of employment at
the time the transition was
announced due to uncertainty over
how many such employees there
were and what tasks they per-
formed. In the end, MTA Bus offered
employment to all nonunion
employees other than certain sen-
ior members of management
(including some who had received
and accepted offers of continuing
employment with companies affili-
ated with the private bus compa-
nies), and family members of the
owners of certain companies.
Nonunion employees retained by
MTA Bus will receive their existing
salaries and benefits that are, in the
aggregate, comparable to their pre-
vious benefits.

Throughout the transfer process,
the city and MTA faced litigation
from both unionized and nonunion
employees over whether the trans-
fer triggered the job protection

requirements of 49 USC §5333(b),
commonly referred to as §13(c) of
the Federal Transit Act, and
whether those requirements ran not
only to the city but also to MTA Bus.
Under §13(c), employees who are
worsened in the terms of their
employment “as a resuit of a feder-
al project” are entitled to damages.
In addition, in cases of an acquisi-
tion of a mass transportation sys-
tem with federal funds, §13(c)
requires an assurance of employ-
ment to the employees of the
acquired entity.

In order to be entitled to benefits
under §13(c), an employee must be
shown to be disadvantaged “as a
result” of a federal project, or there
must be a federally funded acqui-
sition of a bus company. Because no
federal funds were used to pur-
chase any assets from the bus com-
panies or otherwise to facilitate the
transfer of service to the MTA, the
city and the MTA do not believe that
§13(c) applies. The unions and the
nonunion employees disagree, and
this question is currently being lit-
igated in state court and before a
U.S. Department of Labor hearing
officer.

Conclusion

The transfer of franchise bus serv-
ice to MTA Bus is an important step
toward the improvement of service
in certain areas of the city. It was also
a significant accomplishment in coor-
dination, negotiation and legal and
technical analysis for Law Depart-
ment attorneys and their colleagues
in other city agencies.
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