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AGENDA

2:00-4:00 Session 1: Overview of the Law and Rules Governing NYC Procurements:

4,

What's New for Vendors in 20137

Competitive sealed bids: New PPB rules and State law allowing the City to award contracts for
the purchase of goods and standard services on a "Best Value" basis.

Minority and woman-owned business enterprises (MWBE): New local law and opportunities to
participate in New York City contracts.

Contracts for client and community based services: The HHS Accelerator program to speed and
simplify contracting.

Pay to Play and COIB rules.

Speakers: Steven Stein Cushman; Martha Mann Alfaro; Howard Friedman; Elaine Windholz

4:00-4:15 Break

4:15-5:45 Session 2: Core Vendor Issues

5.

Bid protests: How and when may a bidder protest procurement decisions such as those regarding
specifications in invitations for bids or requests for proposals, and decisions regarding contract
awards?

Denial or revocation of pre-qualification status: How and when may a pre-qualification applicant
challenge an adverse decision?

Non-responsiveness determinations: How and when may a vendor challenge a non-
responsiveness determination?

Vendor responsibility determinations, non-responsibility appeals, and VENDEX cautions: How
and when may a vendor manage business integrity and capacity issues that arise during the
procurement process?

Dispute resolution: How can a vendor elevate a contract dispute to a higher level?

Speakers: Claude Millman; John Mascialino; Denise Richardson; Elaine Windholz
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NEW YORK CITY
MINORITY & WOMEN OWNED
BUSINESS ENTERPRISE
PROGRAM

Charter § 1304
Administrative Code § 6-129
66 RCNY 811-21 et seq; 811-60 et seq

Sources

* Local Law 129 of 2005

— Minority & Women Owned Business
Enterprises

e Local Law 12 of 2006
— Emerging Business Enterprises
(Socially & Economically Disadvantaged)

 Local Law 1 of 2013




Eligibility for MBE/WBE cetrtification

51% ownership held by women or minorities
who are citizens or permanent residents

Ownership must be real, substantial &
continuing

Owners must have & exercise authority to
control independently day to day business
decisions

Firms owned by
women who are minorities

* May be certified as both MBEs and WBEs

* May be counted by an agency and a
contractor toward either a goal for MBEs
or a goal for WBEs (but not both)




Emerging business enterprises

* 51% ownership by citizens or permanent
residents

« Ownership is real, substantial & continuing

« Owners must have & exercise authority to
control independently day to day business
decisions

« Owners are “socially & economically
disadvantaged”

Economic disadvantage

Net worth must be less than $1M,
excluding ownership interest in the
business enterprise and equity in primary
personal residence.




Social disadvantage

Objective distinguishing feature that has contributed to
social disadvantage, such as physical or mental disability,
long-term residence in environment isolated from the
mainstream U.S. society, or other similar causes not
common to individuals who are not socially disadvantaged,;
and

Personal experiences of substantial and chronic social
disadvantage in U.S. society; and

Negative impact on entry into or advancement in the
business world because of the social disadvantage.

Certified firms must have nexus to
City’s geographic market

(1) Principal office or place of business or headquarters is located within the
City; or

(2) Full-time employees in offices within the City to conduct or solicit business
in the City the majority of their working time; or

(3) Principal office or place of business or headquarters is located within the
geographic market of the City, and (i) has transacted business more than
once in the City within the last 3 years, or (ii) has sought to transact
business more than once in the City within the last 3 years; or

(4) 25% of annual gross receipts for the last 3 years were derived from
transacting business in the City; or

(5) 2 or more of the following: (i) the business has maintained a bank account
or engaged in other banking transactions in the City; (ii) the business, or
one of its owners, possesses a license issued by a City agency to do
business in the City; (iii) the business has transacted/sought to transact
business in/with the City more than once in the past 3 years.




Qualified joint venture

» Joint venture between one or more MBEsSs,
WBEs and/or EBEs and another person

« MBE/WBE/EBE must be entitled to at least
25% of profits, exposed to at least 25% of
losses

Graduate MBE/WBE/EBE

« Has been awarded contracts within past 3
years where total City funding was $50M
or more, and

» Size has exceeded standard for relevant
industry by U.S. Small Business
Administration for 3 years




Contracts and subcontracts performed by
“graduates” don’t count toward goals

Firms can apply to have “graduate”
designation lifted after 2 years by
demonstrating that they have been below
the relevant SBA size standards for 2
years.

ANNUAL CITYWIDE GOALS

CONSTRUCTION STANDARD
SERVICES

Black American 18% | Black American 12%
Asian American 8% | Asian American 3%
Hispanic American 4% | Hispanic American 6%
Women 18% | Women 10%
Emerging 6% | Emerging 6%
PROFESSIONAL GOODS UNDER $100K
SERVICES
Black American 12% | Black American 7%
Asian American -- Asian American 8%
Hispanic American 8% Hispanic American 5%
Women 17% | Women 25%
Emerging 6% | Emerging 6%




Disparity study & updates

» Citywide goals are based on a study comparing
availability & utilization of MBEs & WBEs in City
procurements.

» Goals are set for categories where significant
underutilization is found.

» Law requires Commissioner of SBS, in
consultation with City Chief Procurement Officer,
to review availability and utilization every 2
years, and adjust goals by rule as appropriate.

Agency annual utilization plans

» Agency goals are set annually

» Considerations:
— Citywide goals
— Size & nature of agency’s procurements

— Availability of MBEs, WBEs & EBEs with
capacity to perform specific types & scale of
work the agency anticipates




Goals for individual procurements

» Factors:
— Scope of work
— Availability of MBEs, WBEs and EBEs

— Prime contracting and subcontracting
opportunities within their capacity

— Agency’s progress in meeting its annual goals
through race- and gender- neutral means

— Other relevant factors

Options for goals

» Agency may establish specific goals for
particular services

» Agency may establish goals for particular types
of certified firms (e.g. owned by Black Americans
or Asian Americans or Hispanic Americans or
Women or Economically/Socially Disadvantaged)

* Agency may specify that goals can be achieved
by
— Combination of prime contract & subcontract dollars
— Combination of construction and services
— Combination of MBEs, WBEs and/or EBEs




Credit

Contractor that is a certified MBE/WBE/EBE may count own
participation, after subtracting amounts awarded to
subcontractors

Contractor may count participation of subcontractors that
are certified MBEs/WBES/EBEs

Qualified joint venture may count own participation, after
— subtracting amounts awarded to subcontractors

— multiplying the remainder by percentage of profit to which the
MBE/WBE/EBE partner is entitled under the JV agreement

Credit for subcontractors’
subcontractors

« The City Chief Procurement Officer may
identify types of contracts where payments
made to “indirect subcontractors” are
credited toward the relevant goals.




Waivers (full or partial)

» A bidder/proposer may ask agency to
reduce goal

—on grounds it is unreasonable in light of
availability of certified firms, or

— by demonstrating it has legitimate business
reasons for proposing lower level of
subcontracting

Agency decisions on waivers

» Based on whether bidder/proposer has
capacity and bona fide intention to perform
contract without subcontracting, or without as
much subcontracting as contemplated by the
goals

» Considering
* past practice of bidder/proposer
» whether it made efforts to form a qualified joint venture

» whether it made good faith efforts to identify portions
of contract it intends to subcontract




Modifications

* May be granted at contractor’s request or
agency’s initiative when agency
determines contractor has made all
reasonable good faith efforts to meet the
goals.

Factors demonstrating good faith

Advertising in general media, professional publications,
and publications of minority and women’s organizations
Timely notice to minority and women’s organizations
Written notice to solicit M/W/EBEs

Efforts to identify work that could be substituted for
portions originally designated for M/W/EBEs

Meetings with M/W/EBEs prior to due date of
bid/proposal

Efforts to negotiate with M/W/EBEs

Timely requests for assistance to agency MWBE officer
and SBS

Description of how their recommendations were acted
upon and why they did not lead to desired level of
participation

11



Changes in scale/scope

« Agency may modify participation goals
when it has changed scope of work in
manner affecting scale & type of work that
contractor’s utilization plan indicated would
be awarded to subcontractors.

HELPFUL TOOLS
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constructien and constructien-related businesses. Companies
that become certified obtain greater access te and infermation
about contracting opportunities, receive technical assistance to
better compete for those cpportunities, and benefit from
inclusicn in the City’s Online Directery of Certified Firms.

A New M/WBE Program for New York City

On January 7, 2013, Mayor Bloomberg signed Local Law 1 of
2013 to help strengthen the existing Minority and Women-owned
Business Enterprises (M/WBE) Program. Once Local Law 1
(formerly Local Law 129) was signed, the Department of Small
Business Services has been implementing improvements to the
M/WEE program to continue promoting fairness and equity in
City procurement processes. We believe in addressing the full
range of business needs by providing services designed to
strengthen the ability of certified M/WBEs to compste
successfully in the marketplace.

Online Directory

To better promate the City's certified vendors and to make it
easy for buyers to find them, SBS maintains an Online Directory
of Certified Businesses, which includes a detailed profile of each
company. Through inclusion in the directory, vendors can
market their goods, services, and experience directly to
purchasing agents who may not be familiar with their company.

e | Click here to access the NYC Online Directory
e of Certified MWBE Businesses
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+ NYC Business Solutions

+ MYC Business Solutions
Industrial &
Transportation

+ Workforcel Career
Centers

- Mew York City Economic
Development Corp.

- Business Owner's Bill of
Rights

AFFECTED BY A
RECENT DISASTER?
Apply for assistance fram

yg'swull E'lflne!s
Administration:
R W VO ¢

o rs & renters

SBS

Request for Proposal -
Senior Business
Development
Consultant

November 20, 2013

Be sure to submit your
proposal on time

+ For more infermation

a Internet

# 100%
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How to Find Qualified M/WBEs

ACCESS the Online Directory of Certified Businesses
www.nyc.govibuycertified
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Search the Onfine Directory
Find a Cernnea vendor
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How Do I Apply?
Step 1: Get Registered

Any business that wants to do business with the City of New York must register with
the Vendor Enrollment Center. Log on to www.nvc.qov/selltonyc to download the
Vendor Enrollment Application. When registering, please limit your NIGP code
selections to those that best describe the product or services you sell.

Step 2: Get Certified

Attend a free M/WEE Certification Prep Course every 3rd Thursday of the month from
2-4 P.M. or every 4th Wednesday of the month from 6-7:30 P.M. Trained certification
analysts will walk you through the application process a» nd help you to avoid
commonly made mistakes. Go to 311 Online to register.

» Standard M/WBE Application
» Standard LBE Application
» Standard EBE Application

To re-certify, the business will have to complete and submit an abbreviated version of
the certification application which will be sent before the end of the business' current
certification. You may also contact the certification helpline to request a re-
certification application.

You may be eligible to submit a Fast Track application if you are currently certified by
any one of the following organizations:

New York City Scheel Construction Autherity

The Port Autherity of New York and New Jersey

Women President's Educational Grganization

New York & New Jersey Minority Supplier Development Council Inc.

New York State Department of Econemic Development, Division of Minarity &
Women's Business Development (DMWED)

& mtemet 100%
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The City of New York can be an
excellent source of business.

In its 2012 fiscal year, the City of New York
procured more than $10.5 billion in
supplies, services, and construction.

It processed more than 46,000
transactions.

But issues and disputes can arise.

These matters usually play out within the following
categories, all addressed in the New York City Procurement
Policy Board (PPB) Rules:

Responsiveness

Responsibility (Rehabilitation)
Pre-Qualification

Protests

Disputes




The Players:

o Contracting Agency (Agency Chief Contracting Officer)

o Mayor’s Office of Contracts Services (City Chief
Procurement Officer)

o Law Department (Corporation Counsel)
o Department of Investigations

o Comptroller

o Procurement Policy Board

o Contract Dispute Resolution Board (“OATH” -
Office of Administrative Trials and Hearings)




Section 2-07

RESPONSIVENESS OF
BIDS/PROPOSALS

= Bid/proposal is responsive if it “complies with all material
terms and conditions’ of the solicitation.

= |f ACCO determines bid/proposal is non-responsive,
decision must be mailed to vendor “no later than two
business days after the determination is made.”

= Vendor has five days from receipt to appeal to Agency
Head (with copy to Comptroller).

= Award of the contract is stayed pending determination of
the Agency Head, unless ACCO determines to proceed “to
protect substantial City interests.”

= Agency Head must make a “prompt determination” of
appeal.

= Article 78 petition may be filed within four months to
challenge adverse Agency Head decision.

Relevant Rules




Section 2-07

RESPONSIVENESS OF
BIDS/PROPOSALS

= (a) Policy

o A responsive bid or proposal is one that complies
with all material terms and conditions of the
solicitation and all material requirements of the
specifications. The ACCO shall make a
determination of responsiveness prior to award.

Section 2-07

RESPONSIVENESS OF
BIDS/PROPOSALS

= (b) Determination of Non-Responsiveness

o If the lowest price bid or any proposal is found non-
responsive, a determination, setting forth in detail
and with specificity the reasons for such finding,
shall be made by the ACCO.

o A copy of such determination shall be mailed to the
non-responsive vendor no later than two business
days after the determination is made, and the
agency shall inform the vendor of the right to
appeal as set forth herein.

10




Section 2-07

RESPONSIVENESS OF
BIDS/PROPOSALS

» (b) Determination of Non-Responsiveness
(cont.)

= Such notice shall also inform the vendor that, if an appeal
is taken, award of the contract shall be stayed pending the
determination of the Agency Head, unless the ACCO makes
a determination and informs the vendor, pursuant to
subdivision (e) of this Rule, that the award will not be
stayed because proceeding with the award without delay is
necessary to protect substantial City interests.

11

Section 2-07

RESPONSIVENESS OF
BIDS/PROPOSALS

= (c) Standards. Factors affecting the
responsiveness of bids or proposals include:

o (1) compliance with all material requirements of the
specification;

o (2) compliance with all material terms and conditions of
the solicitation;

o (3) submission of bids or proposals in the form specified in
the solicitation including all required signatures, in ink,
and including all required pricing information;

o (4) if bid or proposal price has been materially altered,
alterations must be initialed in ink by the bidder or
proposer. If the alteration has not been initialed in ink, and
can be severed from the other items in the bid or proposal,
then that particular item only may be considered non-

responsive;
12




Section 2-07

RESPONSIVENESS OF
BIDS/PROPOSALS

» (c) Standards (cont.)

o (5) submission of bids or proposals by the time and date
and at the place specified in the solicitation except that
a late proposal may be accepted pursuant to these Rules;

o (6) submission of bid, performance, or payment security,
if required by the solicitation. Acceptable security for
bids, performance, and payment shall be limited to:

= (i) a one-time bond in a form satisfactory to the City,
= (ii) a bank certified check or money order,

= (iii) City bonds, or

= (iv) other financial instruments as determined by

the Office of Construction in consultation with the
Comptroller;

13

Section 2-07

RESPONSIVENESS OF
BIDS/PROPOSALS

= (c¢) Standards (cont.)

o (7) submission of samples, literature, or other
information, if required by the solicitation;

o (8) submission of all required disclosure
statements; and

o (9) attendance at a mandatory pre-bid or
pre-proposal conference or site inspection.

14




Section 2-07

RESPONSIVENESS OF
BIDS/PROPOSALS

» (d) Rejection of Bids or Proposals

o Bids or proposals that fail to conform with the
standards set forth above shall be rejected unless
the ACCO determines in writing that waiving the
nonconformance would not deprive the agency of
the assurance that the contract will be performed
according to its specified requirements and would
not adversely affect the competition by placing a
bidder in a position of advantage over other bidders
or by otherwise undermining the competition.

15

Section 2-07

RESPONSIVENESS OF
BIDS/PROPOSALS

= (e) Appeal. All non-responsive determinations
may be appealed as set forth herein.

o (1) Time Limit. A vendor shall have five days from
receipt of the determination of non-responsiveness to
file an appeal with the Agency Head. Receipt of notice by
the vendor shall be deemed to be no later than five days
from the date of mailing or upon delivery, if delivered.
Filing of the appeal shall be accomplished by actual
delivery of the appeal document to the office of the
Agency Head. The vendors shall also send a copy of its
appeal, for informational purposes, to Office of the
New York City Comptroller, Office of Contract
Administration, 1 Centre Street, Room 1005, New York,
NY 10007.

16




Section 2-07

RESPONSIVENESS OF
BIDS/PROPOSALS

= (e) Appeal (cont.)

o (2) Form and Content. The appeal shall be in
writing and shall briefly state all the facts or
other basis upon which the vendor contests the
finding of non- responsiveness. Supporting
documentation, if any, shall be included.

17

Section 2-07

RESPONSIVENESS OF
BIDS/PROPOSALS

= (e) Appeal (cont.)

o (3) Stay of Award of Contract Pending Agency
Head Determination

= Award of the contract shall be stayed pending the
determination of the Agency Head, unless the ACCO
makes a determination that proceeding with the award
without delay is necessary to protect substantial
City interests. Where such a determination is
made, the vendor shall be advised of this action
in the determination of non-responsiveness or, if the
stay is removed at any time after the vendor has been
notified of determination of non-responsiveness,
notification shall be provided to the vendor no
later than two business days after such
determination is made.

18




Section 2-07

RESPONSIVENESS OF
BIDS/PROPOSALS

= (e) Appeal (cont.)

o (3) Stay of Award of Contract Pending Agency
Head Determination (cont.)

= The Agency Head shall consider the appeal, and may,
in his or her sole discretion, meet with the vendor to
discuss the merits of the appeal. The Agency Head shall
make a prompt determination with respect to the
merits of the appeal, a copy of which shall be sent to
the vendor. The Agency Head’s determination shall be
final. The Agency Head shall not delegate the
authority to make a determination on the appeal to the
ACCO.

19




Section 2-08

VENDOR RESPONSIBILITY AND APPEAL

= *Aresponsible contractor is one which has the capability in all
respects to perform fully the contract requirements and the business
integrity to justify the award of public tax dollars.”

= Comparison and Overlap: Non-Responsiveness and Responsibility

= ACCO must notify vendor of non-responsibility determination within
two days of the determination.

= Vendor has ten days from receipt to appesl to Agency Head jwith
copy to Comptroller).

= Agency Head must make a “prompt written decision no later than
sixty days after receipt.”

= Contract eward is stayed pending appeal te the Agency Head unless
the ACCO decides award is “necessary to protect substantial City
interests.”

eantinues ta et slide)
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Section 2-08

VENDOR RESPONSIBILITY AND APPEAL

= Vendor has ten calendar days from receipt of the Agency Head’s
decision to appeal to the CCPO.

= CCPO must “make a prompt written decision.”

= Contract award is stayed pending appeal to the CCPO unless the
ACCO or CCOP decides award is “necessary to protect substantial
City interests.”

= Decisions about non-responsibility are included in VENDEX database.

= Article 78 petition may be filed within four months to challenge
adverse CCPO decision.

(continuse k2 next wlids)
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Section 2-08

VENDOR RESPONSIBILITY AND APPEAL
= Rehabilitation

o Based on a finding of non-responsibility or other
caution.

o Historical background: Housing Works.
o Very few decisions.
a Role of DOI,

{contiues to nes dide)
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Section 2-08

VENDOR RESPONSIBILITY AND APPEAL
= Vendor Integrity Tips

a Code of Conduct.

a Hothne.

a Training.

o Personnel Changes.

a Internal Controls.

a Investigation/Compliance System,

o Monitor.

a Self-Reporting.

a Acceptance of Responsibility.

24




Relevant Rules

25

Section 2-08

VENDOR RESPONSIBILITY AND APPEAL

= (a) Policy

o (1) Purchases shall be made from, and contracts
shall be awarded to, responsible prospective
contractors only.

o (2) The award of a contract to a contractor based on
lowest evaluated price alone can be false economy if
there is subsequent default, improper or exaggerated
claims, late deliveries, or other unsatisfactory
performance resulting in additional contractual and
administrative costs. While it is important that City
purchases be made at the lowest price, this does not
require an award to a contractor solely because that
contractor submits the lowest offer. A prospective
contractor must affirmatively demonstrate its
responsibility, including, when necessary, the
responsibility of its proposed subcontractors.

26




Section 2-08

VENDOR RESPONSIBILITY AND APPEAL

» (b) General Standards

o (1) A responsible contractor is one which has the

capability in all respects to perform fully the
contract requirements and the business integrity
to justify the award of public tax dollars.

27

Section 2-08

VENDOR RESPONSIBILITY AND APPEAL

» (b) General Standards (cont.)

[m}

(2) Factors affecting a contractor’s responsibility may
include:

= (i) financial resources;

= (ii) technical qualifications;

= (iii)  experience;

= (iv)  organization, material, equipment,
facilities, and personnel resources and expertise (or
the ability to obtain them) necessary to carry out the
work and to comply with required delivery or

performance schedules, taking into consideration other
business commitments;

= (V) a satisfactory record of performance;
= (vi) asatisfactory record of business integrity;

28




Section 2-08

VENDOR RESPONSIBILITY AND APPEAL

» (b) General Standards (cont.)

o (2) Factors affecting a contractor’s responsibility
(cont.)

= (vii) where the contract includes provisions
for reimbursement of contractor costs, the
existence of accounting and auditing
procedures adequate to control property, funds,
or other assets, accurately delineate costs, and
attribute them to their causes; and

= (viii) compliance with requirements for the
utilization of small, minority-owned, and
women-owned businesses as subcontractors.

29

Section 2-08

VENDOR RESPONSIBILITY AND APPEAL

= (c¢) Special Standards

o (1) When it is necessary for a particular contract or
class of contracts, the Contracting Officer shall develop,
with the assistance of appropriate specialists, special
standards of responsibility. Special standards may
be particularly desirable when experience has
demonstrated that certain minimum experience or
specialized facilities are needed for adequate contract
performance.

o (2) The special standards shall be set forth in the
solicitation (and so identified) and shall apply to all
bidders/proposers.

o (3) Special standards must be based on demonstrated
need and must not be used to artificially limit
competition.

30




Section 2-08

VENDOR RESPONSIBILITY AND APPEAL

= (d) Ability To Meet Standards

o (1) The prospective contractor may demonstrate
the availability of necessary financing, equipment,
facilities, expertise, and personnel by submitting
upon request:

= (i) evidence that such contractor possesses such
necessary items;

= (i) acceptable plans to subcontract for such
necessary items; and

= (iii) adocumented commitment from, or explicit
arrangement with, a satisfactory source to provide the
necessary items.

31

Section 2-08

VENDOR RESPONSIBILITY AND APPEAL

= (d) Ability To Meet Standards (cont.)

o (2) A prospective contractor that has
performed unsatisfactorily shall be presumed to be
non-responsible, unless the Contracting Officer
determines that the circumstances were beyond the
contractor’s control or that the contractor has taken
appropriate corrective action. Past failure to apply
sufficient tenacity and perseverance to perform
acceptably is strong evidence of non-responsibility.

32




Section 2-08

VENDOR RESPONSIBILITY AND APPEAL
»= (e) VENDEX Questionnaire

o (2) Obligation to File Questionnaires. VENDEX
guestionnaires shall be completed and filed by the
contractor at least once within each three year period
within which such contractor does business with the
City. Each contractor shall certify at the time of
award of each contract that all the information
submitted within such three year period is current,
accurate and complete. In the event that changes
have occurred within the three year period, the
contractor shall update, prior to contract award, any
previously-submitted VENDEX questionnaire to supply
any changed information, and shall certify that both
the updated and unchanged information is current,
accurate and complete.

33

Section 2-08

VENDOR RESPONSIBILITY AND APPEAL
= (e) VENDEX Questionnaire (cont.)

o (2) Obligation to File Questionnaires (cont.) If
VENDEX questionnaires have not been submitted
within three years, then such questionnaires
shall be completed and filed:

» (i) by applicants, at the time of an application for
inclusion on a prequalified list;
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Section 2-08

VENDOR RESPONSIBILITY AND APPEAL

= (f) Department of Investigation and Administrative
Fee.

o (1) Prior to making its determination of vendor responsibility,
the agency shall request the Department of Investigation to
conduct a Vendor Name Check on the proposed vendor, which
shall consist of a review of the names on the Questionnaire and
other information to ascertain whether the business or its
affiliated individuals are or have, during a relevant period of
time, been the subject of an investigation by the Department.
The Department of Investigation shall undertake the review
expeditiously and provide an explanation to an agency if its
review is not completed within thirty calendar days of the
request. If the Department of Investigation ascertains that
there has been such an investigation, it shall provide a copy of
any final report or statement of findings to the Agency Head for
use in making the determination of responsibility. If the results
of the review are not made available to the agency within
thirty calendar days of the request, the agency may make its
responsibility determination on the basis of the information
then available to it.
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Section 2-08

VENDOR RESPONSIBILITY AND APPEAL
= (g) Making the Responsibility Determination

o (1) The Contracting Officer shall use the following
sources of information to support determinations of
responsibility or non-responsibility:

= (i) the VENDEX database of debarred, suspended, and
ineligible contractors;

= (ii) VENDEX and other records of evaluations of
performance, as well as verifiable knowledge of
contracting and audit personnel;

= (iii) determinations of violations of employment-related
federal, state, or local law or executive order, including
but not limited to those relating to equal employment
opportunity, prevailing wage, workplace health and
safety, employee benefits, and employee wages and
hours;
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Section 2-08

VENDOR RESPONSIBILITY AND APPEAL

» (g) Making the Responsibility Determination
(cont.)

(m]

(1) The Contracting Officer shall use the following
sources of information to support determinations of
responsibility or non-responsibility: (cont.)

= (iv) information supplied by the prospective contractor,
including bid or proposal information, VENDEX and
prequalification questionnaire replies, financial data,
information on production equipment, and
personnel information;

= (v) pre-award survey reports; and

= (vi) other sources such as publications, suppliers,
subcontractors and customers of the prospective
contractor, financial institutions, other government
agencies, and business and trade associations.
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Section 2-08

VENDOR RESPONSIBILITY AND APPEAL

= (g) Making the Responsibility Determination
(cont.)

]

(2) A Contracting Officer may notify the bidder or
offeror of unfavorable responsibility information and
provide the bidder or offeror an opportunity to submit
additional information or explain its actions before
adverse action is taken by the City.
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Section 2-08

VENDOR RESPONSIBILITY AND APPEAL

= (h) Determination of Non-Responsibility
Required

o (1) If a bidder or offeror who otherwise would have been
awarded a contract is found non-responsible, a determination
of non-responsibility setting forth in detail and with specificity
the reasons for the finding of non-responsibility shall be
prepared by the Contracting Officer.

o (2) A copy of the determination of non-responsibility shall be
immediately sent to the non-responsible bidder or offeror.
Notice to the non-responsible bidder must be mailed no later
than two business days after the determination of non-
responsibility is made and must inform the contractor of the
right to appeal the determination to the Agency Head or
designee within ten calendar days of receipt. A copy of the
determination of non-responsibility shall also be sent to the
CCPO and Comptroller.

o (3) The determination of non-responsibility shall be included in
the VENDEX database.
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Section 2-08

VENDOR RESPONSIBILITY AND APPEAL
= (i) Determination of Non-Responsibility.

An agency letting a contract by competitive
sealed bid or competitive sealed bid from
prequalified vendors may find the lowest
responsive bidder(s) to be non-responsible in
accordance with Section 2-08 of these Rules.
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Section 2-08

VENDOR RESPONSIBILITY AND APPEAL

* (jJ) Notice. After making a determination of non-
responsibility, the ACCO shall notify the lowest bidder in
writing of that determination. The notification shall
state the reasons upon which the determination is based
and shall inform the bidder of the right to appeal the
determination of non-responsibility to the Agency Head
and subsequently to the Mayor, and of the procedure
for taking such appeals. The notification shall also
contain the following statement:

The vendor shall also send a copy of its appeal to
the New York City Comptroller, for informational
purposes, at Office of the New York City
Comptroller, Office of Contract Administration, 1
Centre Street, Room 1005, New York, NY 10007,
(212) 669-2323.
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Section 2-08

VENDOR RESPONSIBILITY AND APPEAL

» (k) Appeal to Agency Head. Appeals to the
Agency Head of the determination of non-
responsibility shall be made pursuant to the
following procedure:

o (1) Time for Appeal. Any vendor who is determined
to be non-responsible in connection with the award of
a particular contract shall be allowed ten days from
receipt of the agency’s notification to file a written
appeal of that determination with the Agency Head.
Receipt of notice by the vendor shall be deemed to be
no later than five days from the date of mailing or
upon delivery, if delivered. Filing of the appeal shall
be accomplished by actual delivery of the appeal
document to the office of the Agency Head.
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Section 2-08

VENDOR RESPONSIBILITY AND APPEAL
» (k) Appeal to Agency Head (cont.)

o (2) Form and Content of Appeal by Vendor.
The appeal by the vendor shall be in writing
and shall briefly state all the facts or other
basis upon which the bidder contests the
agency finding of non-responsibility.
Supporting documentation shall be included.

3

Section 2-08

VENDOR RESPONSIBILITY AND APPEAL

= (k) Appeal to Agency Head (cont.)

o (3) Agency Head Determination. The Agency Head
shall consider the vendor’s appeal, and shall make a
prompt written decision no later than sixty days after
receipt with respect to the merits of the bidder’s appeal,
except when such appeal relates to an Office of Labor
Services determination of non-compliance with applicable
equal employment opportunity requirements. Under
such exception, the Office of Labor Services shall review all
appeals and shall inform the Agency Head of its
recommendation as to the merits of the vendor’s appeal
within forty-five days. The Agency Head or head of the
Office of Labor Services may, in his or her sole discretion,
meet with the vendor to discuss his/her appeal. If the
Agency Head’s determination is not made within the
prescribed sixty days after receipt of the appeal, then the
vendor may present the appeal to the Mayor.
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Section 2-08

VENDOR RESPONSIBILITY AND APPEAL
» (k) Appeal to Agency Head (cont.)

o (4) Notification to Vendor of Agency Head
Decision. A copy of the decision of the Agency Head
shall be sent to the vendor. If the Agency Head
upholds the ACCO’s finding of non-responsibility, the
Agency Head shall inform the vendor of the right to
appeal the decision to the Mayor, and of the
procedure for taking such an appeal.

o (5) Delegation. The Agency Head may designate a
senior agency official, other than the ACCO or his or
her subordinates, to consider this appeal.

o (6) Finality. The Agency Head’s decision of a
vendor’s appeal shall be final unless further appealed
to the Mayor.
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Section 2-08

VENDOR RESPONSIBILITY AND APPEAL

= (I) Stay of Award of Contract Pending
Agency Head Decision

Award of the contract shall be stayed pending the
rendering of a decision by the Agency Head unless the
ACCO makes a determination that execution of the
contract without delay is necessary to protect
substantial City interests. Where the award is not
stayed, the vendor shall be advised of this action in the
determination of non-responsibility or if the stay is
removed at a later date, notification shall be provided
to the vendor no later than two business days after
such determination is made.
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Section 2-08

VENDOR RESPONSIBILITY AND APPEAL

= (m) Appeal to Mayor. Appeals to the Mayor of
the Agency Head decision upholding a
determination of non-responsibility shall be
made pursuant to the following procedure:

o (1) Delegation. The Mayor may delegate responsibility
for deciding this appeal to the CCPO.

o (2) Time for Appeal. Any vendor who wishes to appeal
the decision of the Agency Head shall be allowed ten
calendar days from receipt of the Agency Head’s
notification to file a written appeal of that
determination with the Mayor or CCPO. Receipt of
notification by the vendor shall be deemed to be no
later than five days from the date of mailing or upon
delivery, if delivered. Filing of the appeal shall be
accomplished by actual delivery of the appeal document
to the Office of the Mayor.
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Section 2-08

VENDOR RESPONSIBILITY AND APPEAL

= (m) Appeal to Mayor (cont.)

o (3) Form and Content of Appeal by Vendor. The appeal by
the bidder shall be in writing and shall briefly state all the
facts or other basis upon which the bidder contests the
agency finding of non responsibility. Supporting
documentation shall be included.

o (4) Mayoral Determination. The Mayor or CCPO shall
consider the vendor’s appeal, and shall make a prompt
written decision with respect to the merits of the vendor’s
appeal. The Mayor, in the Mayor’s sole discretion, may
meet with the bidder to discuss the appeal.

o (5) Notification to Bidder of Mayoral Decision. A copy of
the decision of the Mayor or CCPO shall be sent to the
vendor.

o (6) Finality. The decision by the Mayor or CCPO of a
vendor’s appeal from an Agency Head decision concerning
non-responsibility shall be final.
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Section 2-08

VENDOR RESPONSIBILITY AND APPEAL

= (n) Stay of Award of Contract Pending
Decision By Mayor or His Designee

Award of the contract shall be stayed pending the
rendering of a decision by the Mayor or CCPO,
unless the ACCO has made a determination
pursuant to these Rules that the execution of
the contract without delay is necessary, or the
Mayor or CCPO, in their discretion, determine
that it is in the best interests of the City to go
forward with the award of the contract.
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Section 2-08

VENDOR RESPONSIBILITY AND APPEAL
= (0) Documentation

Documents reflecting the agency
determination of non- responsibility and any
appeal and decision with respect to appeal,
and evidence of having supplied written
notifications as required by these Rules, shall
be sent to the CCPO for inclusion in the
VENDEX database.
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Section 2-08

VENDOR RESPONSIBILITY AND APPEAL
* (p) Rehabilitation of Vendors

An application for a declaration of rehabilitation may be
made by any vendor who has been found non-responsible
by one or more City agencies, if such vendor has either
declined to appeal or exhausted the process for
appealing such non- responsibility determination(s) as
set forth in this section, or by any vendor that is the
subject of any unfavorable responsibility information
recorded in the VENDEX database as a caution(s). A
declaration of rehabilitation will not result in deletion
of the underlying non-responsibility determination or
caution from the VENDEX database, but a summary of
such declaration or of any decision denying such an
application shall be entered into the VENDEX database
for consideration by agency Contracting Officers in
making future responsibility determinations.
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Section 2-08

VENDOR RESPONSIBILITY AND APPEAL
= (p) Rehabilitation of Vendors (cont.)

In making responsibility determinations, Contracting
Officers may rely upon the declaration of rehabilitation
in lieu of requiring a vendor to explain negative
responsibility information in accordance with subdivision
(9)(2) of this section.

o(1) Time for Filing. No application for a declaration of
rehabilitation may be filed prior to the latest date for
filing of an appeal of a non-responsibility determination in
accordance with subdivision (k)(1) of this section. If a vendor
pursues an appeal in accordance with subdivision (k)(1) of
this section, no application for a declaration of rehabilitation
may be filed prior to the latest date for filing of an appeal to
the Mayor in accordance with subdivision (m)(2) of this section.
The submission of an application for a declaration of
rehabilitation shall not toll the time limits set forth in this
section for filing an appeal.
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Section 2-08

VENDOR RESPONSIBILITY AND APPEAL
* (p) Rehabilitation of Vendors (cont.)

o (2) Form and Content of Filing. To apply for a declaration
of rehabilitation, a vendor must submit a written
application to the CCPO. The rehabilitation application
shall be certified by the applicant to the effect that
all of the information supplied is true to the best of the
applicant’s knowledge, information and belief. The
application shall state how the applicant has demonstrated
its responsibility for future procurement awards, and shall:

= (i) demonstrate that the issues leading to the
relevant non- responsibility determination(s) or to the
relevant caution(s) have been remedied by the applicant,
and

= (ii) set forth any additional remedies or corrective
actions the applicant is willing to undertake as a
condition of a final declaration of rehabilitation by the
CCPO.
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Section 2-08

VENDOR RESPONSIBILITY AND APPEAL

= (p) Rehabilitation of Vendors (cont.)

o (3) Remedies. Remedies or corrective actions may
include, but are not limited to:

= (i) retaining an auditor, monitor, technical consultant or
independent private sector inspector general with the
consent of the Department of Investigation to review
the applicant’s business practices, oversee its
performance and/or develop specific remedies with
respect to the subject matter of the non-responsibility
determination(s) or caution(s);

= (ii) ownership changes and/or reorganizations of the
legal structure of the applicant in a manner that
appropriately remedies the issues raised in the non-
responsibility determination(s) or caution(s);

= (iii) dismissing employees whose actions were the
subject matter of the non-responsibility determination(s)
or caution(s);
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Section 2-08

VENDOR RESPONSIBILITY AND APPEAL

* (p) Rehabilitation of Vendors (cont.)
o (3) Remedies (cont.)

= (iv) entering into certification agreements with the
Department of Investigation prescribing corrective actions
and/or otherwise appropriately remedying the subject
matter of the non-responsibility determination(s) or
caution(s);

= (v) resolving judicial or administrative proceedings that
were the subject matter of the non-responsibility
determination(s) or caution(s) under terms demonstrating
that such concerns have been appropriately remedied; or

= (vi) engaging in any other lawful action leading to
resolution of the issues that were the subject
matter of the non-responsibility determination(s) or
caution(s), or demonstrating that any negative
responsibility information recorded as a caution has been
appropriately remedied.
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Section 2-08

VENDOR RESPONSIBILITY AND APPEAL

= (p) Rehabilitation of Vendors (cont.)

o (4) Notice to Agencies. The applicant shall
concurrently provide a copy of its
application for rehabilitation to the
Department of Investigation, the
Comptroller and to the Contracting Officer
of any agency that found such applicant non-
responsible or requested that negative
responsibility information be entered as a
caution in the VENDEX database.
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Section 2-08

VENDOR RESPONSIBILITY AND APPEAL

* (p) Rehabilitation of Vendors (cont.)

o (5) CCPO Decision. The CCPO shall review the filing,
shall consult with the Department of Investigation and
may consult with any other relevant government
agency, prior to making a final decision
concerning the application for a declaration of
rehabilitation. The CCPO may seek additional
information from the applicant. Upon review of the
filing and any subsequent submission by the applicant,
the CCPO shall issue a decision granting or denying
the application for declaration of rehabilitation. In
making such decision, the CCPO may consider a broad
range of factors, which may include, but is not
limited to, the following:
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Section 2-08

VENDOR RESPONSIBILITY AND APPEAL
= (p) Rehabilitation of Vendors (cont.)
o (5) CCPO Decision. (cont.)

= (i) The public policy expressed in these Rules that the
vendors have the capability in all respects to perform
fully the requirements of public contracting and the
business integrity to justify the award of public tax
dollars;

= (ii) The bearing of any criminal, false, fraudulent or
other activities of the vendor, its affiliates and
current and past owners, principals, employees, or
their associates or other persons or entities on the skill,
judgment and integrity of the vendor or on its fitness or
ability to perform as a public contractor, and the time
elapsed since and seriousness of such activities;
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Section 2-08

VENDOR RESPONSIBILITY AND APPEAL

* (p) Rehabilitation of Vendors (cont.)
o (5) CCPO Decision (cont.)

= (iii) Any information produced by the vendor or available
from other sources relevant to its rehabilitation,
including the adequacy of the remedies or corrective
actions identified by the applicant, or to any other factor
bearing on the vendor’s skill, judgment and integrity or
its fitness or ability to perform as a public contractor.

= The CCPO may condition any declaration of
rehabilitation upon the applicant’s completion of the
specific additional corrective actions, if any, set
forth in such declaration. The CCPO decision granting or
denying the application for declaration of rehabilitation
shall be final and a record of the determination shall be
included in the VENDEX database.
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Section 2-08

VENDOR RESPONSIBILITY AND APPEAL
= (p) Rehabilitation of Vendors (cont.)

o (6) Notification of Decision. A copy of the CCPO
decision granting or denying the application for
declaration of rehabilitation shall be mailed to the
vendor, with copies to the Department of
Investigation, the Comptroller and the Contracting
Officer of any agency that found such applicant non-
responsible or requested that negative responsibility
information be entered as a caution in the VENDEX
database.
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Section 2-08

VENDOR RESPONSIBILITY AND APPEAL
* (p) Rehabilitation of Vendors (cont.)

[m]

(7) Effect. Nothing in this subdivision shall preclude
an agency Contracting Officer from finding a vendor
to be responsible where such vendor has not
applied for a declaration of rehabilitation or
where an application for such declaration has been
denied. Furthermore, nothing in this subdivision
shall preclude an agency Contracting Officer from
finding a vendor to be non- responsible,
notwithstanding a declaration of rehabilitation.
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Section 2-10

VENDOR PROTESTS

Vendor must protest “within ten days after the protesting
vendor knows or should have known of the facts that
prompted the protest but no later than ten days after
publication of the notice of award.”

= |ssue: Protest the solicitation itself?
= |ssue: Multiple protests?

= Protest is filed with Agency Head (copied to Comptroller and
ACCO).

= Agency Head has 30 days to decide.
= No automatic stay of award.

= Article 78 petition may be filed within four months to
challenge adverse Agency Head decision.
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Relevant Rules
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Section 2-10

VENDOR PROTESTS

= (a) Protests. Any vendor may protest a
determination of any procurement action
pursuant to this section, unless another appeal
or protest provision is provided in these Rules.
Accelerated procurements, emergency
procurements, and small purchases are not
subject to vendor protests.

o (1) Time for Protest. A protest shall be made
within ten days after the protesting vendor knows or
should have known of the facts that prompted the
protest but no later than ten days after publication of
the notice of award.
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Section 2-10

VENDOR PROTESTS
= (a) Protests (cont.)

o (2) Form and Content of Protest. The protest shall
be filed with the Agency Head and shall briefly state
all the facts or other basis upon which the vendor
contests the agency decision. Supporting
documentation, if any, shall be included. If a
vendor has already been selected for the
procurement, the Agency Head shall, upon receipt of
the protest, mail a copy of the protest to the selected
vendor. Filing of the protest shall be accomplished
by actual delivery of the protest documents to the
office of the Agency Head. The vendor shall also send
a copy of its protest to the ACCO and the New York
City Comptroller, Office of Contract Administration.
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Section 2-10

VENDOR PROTESTS
= (a) Protests (cont.)

[m}

(3) Agency Head Determination. The Agency Head may, in
his or her sole discretion, invite written comment from the
selected vendor (if any) or other interested party, and/or
convene an informal conference with the protesting
vendor, the selected vendor, and/or any other interested
party to resolve the protest by mutual consent. The
Agency Head's determination with respect to the merits of
the protest shall be mailed to the protesting vendor and the
selected vendor (if any) within thirty days of receipt of
the protest documents. The determination shall state the
reasons upon which it is based. Copies of all
documents required by this paragraph shall be forwarded to
the CCPO and the Comptroller as such documents become
available to the agency.
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Section 3-10

PREQUALIFICATION

ACCO must approve or deny prequalification within 90 days
“of submission of a properly completed prequalification
questionnaire.”

= Vendor’s appeal from denial or revocation of prequalification
is to OATH.

= OATH must consider whether ACCO decision is “arbitrary or
capricious” and “based on substantial evidence.

= No automatic stay of award.
= Decisions are entered in VENDEX.

= Article 78 petition may be filed within four months to
challenge OATH decision.
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Relevant Rules
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Section 3-10

PREQUALIFICATION

= (a) Policy. Prequalification allows an
agency to evaluate the qualifications of
vendors for provision of particular categories of
goods, services, construction, or construction-
related services (including subcategories based
on expertise, size, dollar size of project, or
other factors as determined by the ACCO)
before issuing a solicitation for a specific
contract. Except for procurements for
construction, a procurement using a PQL shall
be considered a "special case" under these
Rules.
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Section 3-10

PREQUALIFICATION

= (b) “Special Case’” Determination. Prior to
using a PQL for a procurement of goods, services or
construction-related services, the ACCO shall
make a determination that such procurement is a
"special case" that requires the use of a PQL, that
the list is composed of vendors that have been
prequalified to provide the specified item(s) to be
procured, and that the particular PQL is accurate,
complete, and current. The ACCO may permit joint
ventures of two or more prequalified vendors from
one or more PQLs, or may combine PQLs for a
solicitation. Use of a PQL for a procurement of
construction does not require a special case
determination.
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Section 3-10

PREQUALIFICATION

» (c) Circumstances of Use. Prequalification shall
be used only where the need for advance screening of
vendors’ qualifications outweighs the benefits of
broader competition, as determined by the ACCO.
Such circumstances include, but are not limited to,
categories of procurement where:

o (1) it is essential that only highly competent and
experienced vendors be invited to bid;

o (2 high volume and/or repetitive procurements
necessitate reduction of paperwork and delays in the
award of contracts;

o (3) the time between the occurrence of the need and
the award of the contract must often be reduced to avert or
respond to an emergency; or

o (4 with respect to procurement of construction, any
basis that is in the best interests of the City.
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Section 3-10

PREQUALIFICATION

= (d) Criteria. Criteria that may be used to prequalify
vendors include, but are not limited to:

o (1) current and past experience with similar projects;
o (2) references, past performance, and reliability;

o (3) organization, staffing (both members of staff and
particular abilities and experience), and ability to
undertake the type and complexity of work;

o (4) financial capability, responsibility and
reliability for such type and complexity of work,
and availability of appropriate resources;
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Section 3-10

PREQUALIFICATION
= (d) Criteria (cont.)

(]

(5) record of compliance with all federal, State,
and local laws, rules, licensing requirements, where
applicable, and executive orders, including but not
limited to compliance with existing labor standards;

(6) record of maintaining harmonious labor relations;
(7) use of subcontractors;

(8) compliance with equal employment opportunity
requirements and anti- discrimination laws, and
demonstrated commitment to working with minority
and women-owned businesses through joint ventures
or subcontractor relationships;
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Section 3-10

PREQUALIFICATION
= (d) Criteria (cont.)

[m}

(9) record of protecting the health and safety of workers on
public works projects and job sites as demonstrated by the
vendor’s experience modification rate for each of the last
three years; and

(10) record of business integrity of vendor.

In developing a PQL for a procurement of goods,
services or construction-related services, the agency
may use any of the criteria listed in this subsection.
In developing a PQL for a procurement of
construction, the agency must use all of the criteria
listed in this subsection.
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Section 3-10

PREQUALIFICATION
= (e) Public Notice.

o (1) Frequency.

= (i) For each category of procurement for which an
agency maintains a PQL or intends to establish a new
PQL, the ACCO shall publish in the City Record at least
once annually for five consecutive editions and shall post
on the City’s website in a location that is accessible by
the public simultaneously with its publication a notice
or notices specifically identifying each such category
and inviting vendors to apply for inclusion on such PQL.
Application for inclusion on such PQL shall be
continuously available.
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Section 3-10

PREQUALIFICATION
= (e) Public Notice (cont.)
o (1) Frequency (cont.)

= (ii) For each procurement not falling within a category
for which a PQL has been established, but for which the
agency intends to prequalify vendors prior to issuing a
solicitation for such procurement, the ACCO shall publish
in the City Record for five consecutive editions and shall
post on the City’s website in a location that is accessible
by the public simultaneously with its publication a notice
of its intention to establish such a PQL and invite vendors
to apply for inclusion. There shall be a cutoff date for
receipt of prequalification questionnaires for such PQL.
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Section 3-10

PREQUALIFICATION

»= (e) Public Notice (cont.)

o (1) Frequency (cont.)

= (iii) When using a PQL for a procurement,
publication of notice inviting vendors to apply for such
PQL shall have occurred within one year prior to the
issuance of the solicitation.

= (iv) The CCPO shall cause to be published in the City
Record and shall post on the City’s website in a location
that is accessible by the public simultaneously with its
publication a prominently placed continuous notice
stating that New York City procurement policy
encourages agencies to develop a PQL for various
categories of goods, services, construction and
construction-related services. Information and
applications to be included on such PQLs may be
obtained from the ACCO at each agency, may be
submitted to ACCOs at any time, and shall be approved or
denied within ninety days from the date of submission.
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Section 3-10

PREQUALIFICATION

= (e) Public Notice (cont.)

o (1) Frequency (cont.)

= (v) For any PQL for construction, in addition to the
notices required by this subsection, the ACCO shall
publish, not less than annually, an advertisement in a
New York City newspaper of general circulation
inviting vendors to apply for inclusion on such PQL.

o (2) Content. The notice shall include the
agency name, category of procurement, and
information on how the vendor may obtain an
application.

o (3) Updated PQLs. When using a PQL for a
procurement, publication of notice soliciting vendors

for such list shall have occurred within one year of
the solicitation.
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Section 3-10

PREQUALIFICATION

» (f) Questionnaire. To apply for inclusion on a PQL,
a vendor must complete and submit an agency-
developed prequalification questionnaire. At least once
every two years, and at the time of submitting any bid or
proposal in response to a solicitation from a PQL,
vendors shall affirm that there has been no change in the
information included in the prequalification
questionnaire, or shall supply such changed information.
With respect to any PQL used in connection with
contract awards pursuant to Section 1-02(e) of these
Rules, such affirmation by vendors that there has been
no change in the information included in the
prequalification questionnaire (or the supplying of such
changed information) shall occur at the time of contract
award.
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Section 3-10

PREQUALIFICATION

= (g) Making the Prequalification Decision.
Prequalification questionnaires shall be
reviewed by the ACCO and other agency
personnel with knowledge, expertise, and
experience sufficient to make a fair and
reasonable determination, as appropriate. The
ACCO shall have ninety days from the date of
submission of a properly completed
prequalification questionnaire to approve or
deny prequalification.
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Section 3-10

PREQUALIFICATION
» (h) Solicitation from a POL.

[m]

(1) Where a PQL has been established for a category of
procurement or a particular procurement, the
solicitation of bids or proposals for such procurement or
category is not required to be publicly advertised, but
may be limited to vendors on the PQL. PQLs for
construction must have no less than five vendors and
shall remain open for all additional qualified vendors.
Where a PQL has been established for a category of
construction procurement or a particular construction
procurement, the solicitation of bids for such
procurement or within such category must be limited to
vendors on the PQL.

(2) Prequalified lists shall be reviewed at least once
every two years to ensure that firms that no longer meet
prequalification standards are not retained on the list.
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Section 3-10

PREQUALIFICATION
= (i) Selective Solicitation from a POL.

a

(1) Definition and Policy. Selective solicitation is
the solicitation of bids or proposals from fewer than
all the vendors on a PQL. This method may be used
where time is of the essence or the benefits of
additional competition are outweighed by the
administrative cost of soliciting more than a minimum
number of bids. A determination to utilize
selective solicitation for a particular procurement
or for a particular category of procurement shall be
made in writing by the ACCO and approved by the
CCPO, unless the CCPO, upon adequate assurances of
an agency’s capacity to comply with the applicable
procedural requirements, has determined that such
approval is not required for an agency’s contracts or
particular categories of contracts.
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Section 3-10

PREQUALIFICATION

= (i) Selective Solicitation from a POL (cont.)
o (2) Methods of Selective Solicitation.

= (i) Minimum Requirement. When selective solicitation is
used, it is essential that a minimum level of competition
be sought.

= (ii) Random Selective Solicitation. Except as otherwise
permitted by §83-03(h) and 3-04(b) of these Rules, bids or
proposals shall be solicited from a minimum of eight
vendors, selected at random from the PQL.

= (iii) Rotational Selective Solicitation. Rotational
selective solicitation is permitted for construction and
construction-related services pursuant to §3-03(h)of these
Rules.
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Section 3-10

PREQUALIFICATION
= (i) Selective Solicitation from a POL (cont.)

o (2) Methods of Selective Solicitation (cont.)

= (iv) Selective Solicitation Based on a Determination that
a Vendor(s) is the Best Qualified. In the case of
construction or construction-related services where
selective solicitation based on a determination that a
vendor(s) is the best qualified pursuant to §3-03(h) and
§3-04(b) of these Rules will be utilized, the evaluation
committee established pursuant to §3-03(g) of these Rules
or a separate committee, composed of no fewer than
three persons with knowledge, expertise, and experience
to make a fair and reasonable evaluation of the vendors,
shall select a minimum of five vendors evaluated as being
the best qualified for the construction or construction-
related service. The committee shall make a
determination of the basis for selecting each vendor.
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Section 3-10

PREQUALIFICATION
= (i) Selective Solicitation from a POL (cont.)

o (2) Methods of Selective Solicitation (cont.)

= (v) Selective Solicitation and Multiple Awards. Where
the solicitation will result in the award of multiple
contracts, the minimum number of vendors solicited shall
be proportional to the number of anticipated awards
(e.g., where two contracts are to be awarded, the agency
must select a minimum of sixteen vendors, except that
in the case of construction- related services to be
procured pursuant to §3-03(h)(2)(i)(B) of these Rules,
the agency must only select a minimum of six vendors; in
the case of construction-related services to be procured
pursuant to §3-03(h)(2)(ii) of these Rules where selection
based on a “best qualified” determination is utilized,
either alone or in combination with random and/or
rotational selective solicitation, the agency must only
select a minimum of ten vendors).
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Section 3-10

PREQUALIFICATION

* (J) Prequalification Not a Finding of
Responsibility. The fact that a vendor has
been prequalified does not in and of itself
represent a finding of responsibility for a
particular procurement. Between the time of
bid opening or receipt of proposals and
contract award, the ACCO may determine that
a prequalified vendor is not responsible and, as
such, should be removed from the PQL.
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Section 3-10

PREQUALIFICATION

» (k) POL of Auditors. A PQL of auditors shall be
maintained by the Comptroller in accordance with
this section. An agency seeking to award an audit
contract shall solicit only those vendors that have
been prequalified by the Comptroller.

= (I) Denial or Revocation of Prequalification.

o (1) Any vendor whose qualifications fail to meet the
criteria established by the ACCO shall be denied
prequalification. The prequalified status of a vendor may
be revoked on the basis of changed circumstance,
conditions, or status of the vendor or its staff, or additional
information acquired by the agency, or further analysis of
the information upon which the original prequalification
determination was made where the new information or
further analysis indicates that the vendor does not meet the
established criteria for prequalification.
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Section 3-10

PREQUALIFICATION

= (I) Denial or Revocation of Prequalification
(cont.)

o (2) The ACCO shall notify the vendor in writing of a denial
or revocation of prequalification, stating the reasons upon
which the determination is based and informing the vendor
of the right to appeal. The notification shall also include
the following statement:

The vendor shall send a copy of its appeal to the New
York City Comptroller, for informational purposes, at
the Office of the New York City Comptroller, Office of
Contract Administration, 1 Centre Street, Room
1005, New York, NY 10007, (212) 669-2323.

A copy of the ACCO’s determination shall also be sent to the
CCPO for inclusion in the VENDEX database and to the
Comptroller’s Office.
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Section 3-10

PREQUALIFICATION

= () Denial or Revocation of Prequalification
(cont.)

(m]

(3) A prequalified vendor that fails to respond
to three consecutive solicitations shall be deemed
to have withdrawn from the PQL. For purposes of this
subdivision, a response of “no bid” or “no proposal”
shall be considered a response to a solicitation.

No appeal shall be considered from a deemed
withdrawal from a PQL, but a vendor who has been so
removed may apply for reinstatement by submitting a
new prequalification questionnaire.
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Section 3-10

PREQUALIFICATION

= (m) Appeal of Denial or Revocation of
Prequalification.

]

(1) Time Limit. A vendor shall have fifteen days
from receipt of the determination to file a written
appeal of that determination with the Agency Head.
Receipt of notice by the vendor shall be deemed to be
no later than five days from the date of mailing or
upon delivery, if delivered. Filing of the appeal shall
be accomplished by actual delivery of the appeal
document to the office of the Agency Head.

(2) Form and Content. The appeal shall be in writing
and shall briefly state all the facts or other basis
upon which the vendor contests the agency
determination. Supporting documentation, if any,
shall be included.
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Section 3-10

PREQUALIFICATION

= (m) Appeal of Denial or Revocation of
Prequalification (cont.)

[m]

(3) Determination. The Agency Head shall consider the
appeal, and shall make a prompt written decision with
respect to its merits, except when such appeal relates to
a DLS determination of non-compliance with equal
employment opportunity requirements. Under such
exception, the head of DLS shall consider the appeal and
shall promptly inform the Agency Head in writing of
his/her determination on the merits. The Agency Head
or head of DLS (as applicable) may in his/her sole
discretion convene an informal conference with the
vendor and the ACCO to resolve the issue by mutual
consent prior to making a determination. The Agency
Head shall determine whether the ACCO’s decision is
arbitrary and capricious and whether it is based on
substantial evidence.
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Section 3-10

PREQUALIFICATION

= (m) Appeal of Denial or Revocation of
Prequalification (cont.)

]

(4) Notification. A copy of the decision of the Agency
Head or the head of DLS shall be sent to the vendor,
stating the reasons upon which the decision is based
and informing the vendor of the right to appeal.
A copy of such determination shall be sent to the
CCPO for any modification to the VENDEX database
and to the Comptroller’s Office.
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Section 3-10

PREQUALIFICATION

= (m) Appeal of Denial or Revocation of
Prequalification (cont.)

(m]

(5) Appeal to OATH. The decision of the Agency
Head or the head of DLS shall be final unless appealed
to OATH. If a vendor wishes to contest the Agency
Head/head of DLS decision, it may appeal to OATH,
which shall hear and take final action in the matter in
accordance with its rules. The petition to OATH shall
be filed by the vendor within fifteen days of the date
of the decision. Supporting documentation, if any,
shall be included. The vendor shall, at the same time,
send a copy of its appeal to the Agency Head, CCPO,
and Comptroller’s Office.

95

Section 3-10

PREQUALIFICATION

= (m) Appeal of Denial or Revocation of
Prequalification (cont.)

]

The agency shall forward a copy of all appeal-related
documents within fourteen days of its receipt of the
copy of the vendor’s appeal to OATH. OATH shall
review the decision and determine whether that
decision is arbitrary or capricious and whether it is
based on substantial evidence. Copies of OATH’s
determination shall be sent to the vendor, Agency
Head, Comptroller’s Office, and, where the decision
results in the revocation of prequalification, to the
CCPO for any modifications to the VENDEX database.
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Section 4-09

RESOLUTION OF DISPUTES

Review contract and statutory provisions regarding notices of
claim and similar exhaustion procedures.

= Contracts often contain administrative “notice of claim”
time restrictions and “opportunity to cure” provisions.

= NYC Administrative Code requires submission of claim to
Comptroller.

o §7-201(a): “In every action or special proceeding prosecuted or
maintained against the city, the complaint or necessary moving papers
shall contain an allegation that at least thirty days have elapsed since the
demand, claim or claims, upon which such action or special proceeding is
founded, were presented to the comptroller for adjustment, and that the
comptroller has neglected or refused to make an adjustment or payment
thereof for thirty days after such presentment . . . ”

= Contracts often require that action be commenced within
specific time period from “accrual,” e.g., six months.

= PPB Rules Dispute Resolution clause contains additional time
limitations.
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Section 4-09

RESOLUTION OF DISPUTES

PPB Dispute Resolution provision applies to “all disputes between
the City and a vendor that arise under, or by virtue of, a contract
between them.”

o For construction and construction related services, clause only
applies to following disputes: scope of work, contract
interpretation, payment for extra or disputed work, conformity
of work to contract, and acceptability and quality of work.
Disputes arising from adverse determinations of Engineer,
Resident Engineer, Engineering Audit Officer, or Agency
designee.

= Other Exceptions - where can pursue plenary action for breach of
contract:

o Disputes concerning matters dealt with in other PPB Rules
sections.

o Disputes involving patents, copyrights, trademarks, or trade
secrets relating to proprietary rights in computer software.

o Disputes involving termination other than for cause (for
construction, all terminations are excluded).
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Section 4-09

RESOLUTION OF DISPUTES

Vendor must submit Notice of Dispute to Agency Head within
thirty days of receiving written notice of the determination
or action that is the subject of the dispute (or within the
contractual deadline).

= Agency Head decides within thirty days of receipt of all
materials and information from agency staff.

= Vendor may submit Notice of Claim to the Comptroller within
30 days of Agency Head decision.

= Comptroller may adjust claim within 45 days of receiving
agency’s materials.

= Vendor may petition the CDRB within thirty days of the end
of the Comptroller’s time to adjust the claim.
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Section 4-09

RESOLUTION OF DISPUTES

CDRB: OATH ALJ, MOCS, and Private Representative.
Process follows OATH Rules.

If a decision is note made within the required period, it is
deemed a “non-determination without prejudice that will
allow application to the next level.”

During dispute process, contract terms remain in force and
work continues otherwise directed by the City.

Vendor or City can bring Article 78 within four months to
challenge CDRB decision.
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Relevant Rules
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Section 4-09

RESOLUTION OF DISPUTES
= (a) Applicability. Except as provided in (1) and (2)

below, this section shall apply to all disputes between
the City and a vendor that arise under, or by virtue of, a
contract between them. All contracts shall include a
clause providing that all such disputes shall be finally
resolved in accordance with the provisions of this
section. Parties to contracts that do not contain this
clause may by written agreement consent to the
resolution of any disputes pursuant to this section.

o (1) This section shall not apply to disputes concerning
matters dealt with in other sections of these Rules or to
disputes involving patents, copyrights, trademarks, or
trade secrets (as interpreted by the courts of New York
State) relating to proprietary rights in computer software,
or to termination other than for cause.
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Section 4-09

RESOLUTION OF DISPUTES
= (a) Applicability (cont.)

o (2) For construction and construction related services, this
section shall apply only to disputes about the scope of work
delineated by the contract, the interpretation of contract
documents, the amount to be paid for extra work or
disputed work performed in connection with the contract,
the conformity of the vendor’s work to the contract, and
the acceptability and quality of the vendor’s work; such
disputes arise when the Engineer, Resident Engineer,
Engineering Audit Officer, or other designee of the Agency
Head under the contract (as defined in the contract) makes
a determination with which the vendor disagrees. For
construction, this section shall not apply to termination of
the contract for cause or other than for cause.
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Section 4-09

RESOLUTION OF DISPUTES

» (b) General Provisions. All determinations
required by this section shall be clearly stated, with a
reasoned explanation for the determination based on the
information and evidence presented to the party making
the determination. Failure to make such determination
within the time required by this section shall be deemed
a non-determination without prejudice that will allow
application to the next level.

»= (c) Work to Continue. During such time as any
dispute is being presented, heard, and considered
pursuant to this section, the contract terms shall remain
in force and, unless otherwise directed by the ACCO or
Engineer, work shall continue as directed. Failure of the
vendor to continue the work as directed shall constitute
a waiver by the vendor of its claim.
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Section 4-09

RESOLUTION OF DISPUTES

= (d) Presentation of Dispute to Agency Head.

o (1) Notice of Dispute and Agency Response. The
vendor shall present its dispute in writing (“Notice of Dispute™)
to the Agency Head within the time specified by the contract
or, if no time is specified, within thirty days of receiving
written notice of the determination or action that is the
subject of the dispute. This notice requirement shall not be
read to replace any other notice requirements contained in the
contract. The Notice of Dispute shall include all the facts,
evidence, documents, or other basis upon which the vendor
relies in support of its position, as well as a detailed
computation demonstrating how any amount of money claimed
by the vendor in the dispute was arrived at. Within thirty days
after receipt of the complete Notice of Dispute, the ACCO or,
in the case of construction or construction related services,
the Engineer, Resident Engineer, Engineering Audit Officer, or
designee of the Agency Head under the contract, as applicable,
shall submit to the Agency Head all materials he or she
deems pertinent to the dispute.
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Section 4-09

RESOLUTION OF DISPUTES

= (d) Presentation of Dispute to Agency Head
(cont.)

o (1) Notice of Dispute and Agency Response (cont.)

Following initial submissions to the Agency Head, either party
may demand of the other the production of any document
or other material the demanding party believes may be
relevant to the dispute. The requested party shall produce
all relevant materials that are not otherwise protected by a
legal privilege recognized by the courts of New York State.
Any question of relevancy shall be determined by the
Agency Head whose decision shall be final. Willful failure of
the vendor to produce any requested material whose
relevancy the vendor has not disputed, or whose relevancy
has been affirmatively determined, shall constitute a
waiver by the vendor of its claim.
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Section 4-09

RESOLUTION OF DISPUTES

= (d) Presentation of Dispute to Agency Head
(cont.)

o (2) Agency Head Inquiry. The Agency Head shall
examine the material and may, in his or her
discretion, convene an informal conference with the
vendor and the ACCO and, in the case of
construction or construction related services, the
Engineer, Resident Engineer, Engineering Audit
Officer, or designee of the Agency Head under the
contract, as applicable, to resolve the issue by mutual
consent prior to reaching a determination. The
Agency Head may seek such technical or other
expertise as he or she shall deem appropriate,
including the use of neutral mediators, and require
any such additional material from either or both
parties as he or she deems fit.
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Section 4-09

RESOLUTION OF DISPUTES

= (d) Presentation of Dispute to Agency Head
(cont.)

(m]

(2) Agency Head Inquiry (cont.)

The Agency Head’s ability to render, and the effect of, a

decision hereunder shall not be impaired by any
negotiations in connection with the dispute
presented, whether or not the Agency Head
participated therein. The Agency Head may or, at the
request of any party to the dispute, shall compel the
participation of any other vendor with a contract
related to that of the party presenting the dispute,
and that vendor shall be bound by the decision of the
Agency Head. Any vendor thus brought into the
dispute resolution proceeding shall have the same
rights and obligations under this section as the
vendor initiating the dispute.
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Section 4-09

RESOLUTION OF DISPUTES

= (d) Presentation of Dispute to Agency Head
(cont.)

]

(3) Agency Head Determination. Within thirty days
after the receipt of all materials and information, or
such longer time as may be agreed to by the parties,
the Agency Head shall make his or her determination
and shall deliver or send a copy of such
determination to the vendor and ACCO and, in
the case of construction or construction related
services, the Engineer, Resident Engineer, Engineering
Audit Officer, or designee of the Agency Head under
the contract, as applicable, together with a
statement concerning how the decision may be
appealed.
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Section 4-09

RESOLUTION OF DISPUTES

= (d) Presentation of Dispute to Agency Head
(cont.)

o (4) Finality of Agency Head Decision. The Agency
Head’s decision shall be final and binding on all
parties, unless presented to the CDRB pursuant to this
section. The City may not take a petition to the
CDRB. However, should the vendor take such a
petition, the City may seek, and the CDRB may
render, a determination less favorable to the vendor
and more favorable to the City than the decision of
the Agency Head.
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Section 4-09

RESOLUTION OF DISPUTES

= (e) Presentation of Dispute to the

Comptroller. Before any dispute may be brought by
the vendor to the CDRB, the vendor must first present its
claim to the Comptroller for his or her review,
investigation, and possible adjustment.

o (1) Time, Form, and Content of Notice. Within thirty days of
receipt of a decision by the Agency Head, the vendor shall
submit to the Comptroller and to the Agency Head a Notice of
Claim regarding its dispute with the agency. The Notice of
Claim shall consist of (i) a brief statement of the substance of
the dispute; the amount of money, if any, claimed; and the
reason(s) the vendor contends the dispute was wrongly decided
by the Agency Head; (ii) a copy of the decision of the Agency
Head; and (iii) a copy of all materials submitted by the vendor
to the agency, including the Notice of Dispute. The vendor
may not present to the Comptroller any material not presented
to the Agency Head, except at the request of the Comptroller.
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Section 4-09

RESOLUTION OF DISPUTES

» (e) Presentation of Dispute to the
Comptroller (cont.)

(m]

(2) Agency Response. Within thirty days of receipt of
the Notice of Claim, the agency shall make
available to the Comptroller a copy of all
material submitted by the agency to the Agency Head
in connection with the dispute. The agency may not
present to the Comptroller any material not
presented to the Agency Head except at the request
of the Comptroller.
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Section 4-09

RESOLUTION OF DISPUTES

= (e) Presentation of Dispute to the
Comptroller (cont.)

[m}

(3) Comptroller Investigation. The Comptroller may
investigate the claim in dispute and, in the course of such
investigation, may exercise all powers provided in Sections
7-201 and 7-203 of the New York City Administrative Code.
In addition, the Comptroller may demand of either
party, and such party shall provide, whatever additional
material the Comptroller deems pertinent to the claim,
including original business records of the vendor. Willful
failure of the vendor to produce within fifteen days any
material requested by the Comptroller shall constitute a
waiver by the vendor of its claim. The Comptroller may
also schedule an informal conference to be attended by
the vendor, agency representatives, and any other
personnel desired by the Comptroller.
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Section 4-09

RESOLUTION OF DISPUTES

» (e) Presentation of Dispute to the
Comptroller (cont.)

(m]

(4) Opportunity of Comptroller to Compromise or
Adjust Claim. The Comptroller shall have forty-five
days from his or her receipt of all materials referred
to in (e)(3) to investigate the disputed claim. The
period for investigation and compromise may be
further extended by agreement between the vendor
and the Comptroller, to a maximum of ninety days
from the Comptroller’s receipt of all materials. The
vendor may not present its petition to the CDRB until
the period for investigation and compromise
delineated in this section has expired. In
compromising or adjusting any claim hereunder, the
Comptroller may not revise or disregard the terms of
the contract between the parties.
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Section 4-09

RESOLUTION OF DISPUTES

= (f) Contract Dispute Resolution Board. There
shall be a Contract Dispute Resolution Board
composed of:

]

(1) the chief administrative law judge of OATH or
his/her designated OATH administrative law judge,
who shall act as chairperson, and may adopt
operational procedures and issue such orders
consistent with this section as may be necessary in
the execution of the CDRB’s functions, including, but
not limited to, granting extensions of time to present
or respond to submissions;
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Section 4-09

RESOLUTION OF DISPUTES

= (f) Contract Dispute Resolution Board (cont.)

o (2) the CCPO or his/her designee; any designee shall
have the requisite background to consider and resolve the
merits of the dispute and shall not have participated
personally and substantially in the particular matter that is
the subject of the dispute or report to anyone who so
participated; and

o (3) aperson with appropriate expertise who is not an
employee of the City. This person shall be selected by the
presiding administrative law judge from a prequalified
panel of individuals, established and administered by OATH,
with appropriate background to act as decision-makers in a
dispute. Such individuals may not have a contract or
dispute with the City or be an officer or employee of any
company or organization that does, or regularly represent
persons, companies, or organizations having disputes with
the City.
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Section 4-09

RESOLUTION OF DISPUTES

= (g) Petition to CDRB. In the event the claim
has not been settled or adjusted by the
Comptroller within the period provided in this
section, the vendor, within thirty days
thereafter, may petition the CDRB to review
the Agency Head determination.

118




Section 4-09

RESOLUTION OF DISPUTES
= (g) Petition to CDRB (cont.)

[m}

(1) Form and Content of Petition by Vendor. The vendor
shall present its dispute to the CDRB in the form of a
Petition, which shall include (i) a brief statement of the
substance of the dispute; the amount of money, if any,
claimed; and the reason(s) the vendor contends that the
dispute was wrongly decided by the Agency Head; (ii) a
copy of the decision of the Agency Head; (iii) copies of all
materials submitted by the vendor to the agency; (iv) a
copy of the decision of the Comptroller, if any; and (v)
copies of all correspondence with, and material submitted
by the vendor to, the Comptroller’s Office. The
vendor shall concurrently submit four complete sets of the
Petition: one to the Corporation Counsel (Attn: Commercial
and Real Estate Litigation Division), and three to the CDRB
at OATH’s offices, with proof of service on the Corporation
Counsel. In addition, the vendor shall submit a copy of the
statement of the substance of the dispute, cited in (i)
above, to both the Agency Head and the Comptroller.

119

Section 4-09

RESOLUTION OF DISPUTES
= (g) Petition to CDRB (cont.)

a

(2) Agency Response. Within thirty days of
receipt the Petition by the Corporation Counsel,
the agency shall respond to the statement of the
vendor and make available to the CDRB all material it
submitted to the Agency Head and Comptroller.
Three complete copies of the agency response shall
be submitted to the CDRB at OATH’s offices and one
to the vendor. Extensions of time for submittal of the
agency response shall be given as necessary upon a
showing of good cause or, upon the consent of the
parties, for an initial period of up to thirty days.
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Section 4-09

RESOLUTION OF DISPUTES
= (g) Petition to CDRB (cont.)

[m}

(3) Further Proceedings. The Board shall permit the vendor
to present its case by submission of memoranda, briefs, and
oral argument. The Board shall also permit the agency to
present its case in response to the vendor by submission of
memoranda, briefs, and oral argument. If requested by the
Corporation Counsel, the Comptroller shall provide
reasonable assistance in the preparation of the agency’s
case. Neither the vendor nor the agency may support its
case with any documentation or other material that was not
considered by the Comptroller, unless requested by the
CDRB. The CDRB, in its discretion, may seek such technical
or other expert advice as it shall deem appropriate and may
seek, on it own or upon application of a party, any such
additional material from any party as it deems fit. The
CDRB, in its discretion, may combine more than one dispute
between the parties for concurrent resolution.
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Section 4-09

RESOLUTION OF DISPUTES
= (g) Petition to CDRB (cont.)

[m}

(3) FEurther Proceedings. The Board shall permit the vendor
to present its case by submission of memoranda, briefs, and
oral argument. The Board shall also permit the agency to
present its case in response to the vendor by submission of
memoranda, briefs, and oral argument. If requested by the
Corporation Counsel, the Comptroller shall provide
reasonable assistance in the preparation of the agency’s
case. Neither the vendor nor the agency may support its
case with any documentation or other material that was not
considered by the Comptroller, unless requested by the
CDRB. The CDRB, in its discretion, may seek such technical
or other expert advice as it shall deem appropriate and may
seek, on it own or upon application of a party, any such
additional material from any party as it deems fit. The
CDRB, in its discretion, may combine more than one dispute
between the parties for concurrent resolution.
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Section 4-09

RESOLUTION OF DISPUTES
= (g) Petition to CDRB (cont.)

a

(4) CDRB Determination. Within forty-five days of
the conclusion of all submissions and oral arguments,
the CDRB shall render a decision resolving the
dispute. In an unusually complex case, the CDRB may
render its decision in a longer period of time, not to
exceed ninety days, and shall so advise the parties at
the commencement of this period. The CDRB’s
decision must be consistent with the terms of the
contract. Decisions of the CDRB shall only resolve
matters before the CDRB and shall not have
precedential effect with respect to matters not
before the CDRB.
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Section 4-09

RESOLUTION OF DISPUTES
» (g) Petition to CDRB (cont.)

a

(5) Notification of CDRB Decision. The CDRB shall
send a copy of its decision to the vendor, the ACCO,
the Corporation Counsel, the Comptroller, the CCPO,
and, in the case of construction or construction
related services, the Engineer. A decision in favor of
the vendor shall be subject to the prompt payment
provisions of these Rules. The Required Payment
Date shall be thirty days after the date the parties are
formally notified of the CDRB’s decision.
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Section 4-09

RESOLUTION OF DISPUTES
= (g) Petition to CDRB (cont.)

o (6) Finality of CDRB Decision. The CDRB’s decision
shall be final and binding on all parties. Any party
may seek review of the CDRB’s decision solely in the
form of a challenge, filed within four months of the
date of the CDRB’s decision, in a court of competent
jurisdiction of the State of New York, County of New
York pursuant to Article 78 of the Civil Practice Law
and Rules. Such review by the court shall be limited
to the question of whether or not the CDRB’s decision
was made in violation of lawful procedure, was
affected by an error of law, or was arbitrary and
capricious or an abuse of discretion. No evidence or
information shall be introduced or relied upon in such
proceeding that was not presented to the CDRB in
accordance with this section.
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Section 4-09

RESOLUTION OF DISPUTES

= (h) Einal Decision Not Impaired by
Contract Termination. Any termination,
cancellation, or alleged breach of the contract
prior to or during the pendency of any
proceedings pursuant to this section shall not
affect or impair the ability of the Agency Head
or CDRB to make a binding and final decision
pursuant to this section.
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