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On March 27, 2008, the Court entered an order siaying enloreement of Regutation
8130 nnti! Apail i4, 2008 and preventing Detfondanty (ront seeking nionctary fines for
violaglons of Regulation 8150 until Muay 27, 2008, On Aprtl L 2008 the Coun
extended this stay until April 210 Now that the Court has issued its ruling, Plainnft
respectiufly requests that the Court extend that stay until appellate proceadings are
complete.

ARGUMUENT

Linder Rade 62(c) of the Tederal Rules o Civil Procedure, [ w Jiule an appeal s
pending from an interlocutory - judgment that . denies an injunction, the court may
~omodify L or grant an injunction on terms tor bond or vther termis thal secure the
opposing party™s pighiz” Fed. R Civ. Peo, 62{c). The standard for issuance ol a stay or
fjunction pending appeal 1s: (1) whether the movant will sufter irreparable harm ubsent
w stivy. (2) whether a party will suffer substansial injury 3Fa sty is issued, (3) whether the
movant has demonstrated “a substantial possibiitty, although fess than hkelihood, of
suceess’ ot appeal. and (4) the public mferests that may be afivcted.™ Hirsehfold v. Bd, of
Elections, R4 1 2d 3539 020d Cie, 1993 (citation omitted ) aecord fa re World Trade
Conier Dixosrer Site Litivation, 503 F.3d 167, 170/(2d Crir. 2007).

The refatsonship between these factors s dynamic, with “ftfhe necessary “level”
or “degree” of passilnlity ol success - vary[ing] according (o the cowt’s assensment of
the olher . Bretors,” Molinuncd v. Rena, 309 F.3d 93 11 (2d Cir, 20023 (guoting
Hashiogron Moetrapolitan drea Transic Comm v Hofidav Tours, dne, 339 ) 1A 841,

s eD.COCie 197
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i PLAINTIFF'S MEMBERS WOULD SUFFER IMMEDIATE AND IRREPARABLE INJURY
ABSERT A FURTHER STAY OF ENFORCEMENT PESIING APPEAL

Two constitutional riphts are at stake. While we recognize that the Court has
rihed against Plaintitt, there can be no question that the rights it stake are themscelves
substant] and voportant ones. and their infringement constitutes iregparable harm. Sce
Statharos v. New York Toxi & Limousine Comnn,, 198 F.3d 317, 322 (2d Cer, 1999)
{where Uplamtitts allege deprivation of a constitutional righte no scparate showing of
irrenarable haron is necessury ™).

s established that *THhe Joss of First Amendment {recdoms, for even minima
periods of thine. unguestionably constitutes irreparable injury,™™ fnef Datnv Foods Assoc,
voAdnestn, 92 F3d 67, 71 (2d Cir, 1996) (atatten emitted). Sumtlarly. enforeement of's
Tocal liw ihat is preempled by o tederal statate constitutes irreparabdle harm. I Morelvs
v, Trans World Aivlines, Ine., S04 1.8, 374, 381 (1992), the Count allirmed an injunction
agamst threatened enforcement of state consumer protection laws preempled by the
Airhme Derepudation Act, The Court explamed thi parties threatened by such
enforcement hid no adequate remedy at law, beeause, absent an injuncion, they were
“faced with o Hobson's chowee: continually violate the {preempled local] faw and expose
therselves Lo potentiaily huge habilitv; or violate the law once as o test case and sulter
the wjury of obeyving the aw during the pendeney of ihe proceedings and any furtheer
review. " A preemption stitute constiiwtes a lederally ereated stght Lo have only one
recitatar with regavd to the 1ssue ot hand. Frany World Aivlines, e oo 3oy, 897
[20 PTA0TRE o Sth e 1990, afid in relevasie part suh nom. Maovates v Frans Woebd
Adrlines, Ine 504 U S ar 381, Henee, "permitiing states w repidate™ where Congress

has preempted state regubittion “would vielate the Sopremacy Clause, causisy rrepanihle

[
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injury.” fid; f&.‘clfun/ VRO LLC v, oy of Dadlus, 366134 607, 611 (5th Cir, 2006} (i an
“an express preemplion case -, the {inding with respect Lo hkehihood of success currics
with it o determinatton that the other three requireiments, including ipreparable harm, have
been satislted ™).

Ll THE Crry WKL NOT SUFFER [Naury DURING A FURTHER STay PENDING ,
APPEAL

Continuing the stay of enforcement pending an expedited appeal will not harm
Defendants. They have already voluntarily stayed enforcement since July 2007,
inchuding three voluntary stipulations so-ordered by this Court, An extension of the
current siay will preserve the ssams quo.

PDelendants cannot seriously conend it e 15 of the ¢ssence requirmy
implementation ol Regulation $1.50 before its leghumacy hax been considered hy ihe
courts. The Department of Healih first promulgated the prior version of Regulation 8150
an December 3, 2006, and included an elfecuve dite of July 1, 2007, seven months alier
passiee. Later, in g website posung, the Clty unilaterally announced thay 1t would
provide a diree-month “grace pertod” through October 1, 2007, Atter PlanalT
commenced an action to enjoim enloteerment of that regulation, Detendas agreed w
canvert thelr volunigry Qclober 1 prace period” into a court-ordered stay of
caforcement, to grve the Court adequate time to evaluate the partics” Jegat and (e
subrissions o6 the preliminary injunction.

Following this Court's permancnt mpunction, the Defendans elected not 1o
appead. Rather, the Board of {leaith promulyamed the revised Regulation 8150 on

Sanuary 22, 2008, This timg, the regulation wis not scheculed 1o beconie effective antid

L
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March 31, 2008 At oral argument before (he Court, Defendants voluntanily agreed not o
tevy any monetary fines on PlamtitfEs members for another six weeks following March
31 More recently, on April 1 Defendants agreed (o another extension of the stay on
Apalb L whieh the Court so ordered staying entorcoment unul April 21,

The case ot Goldseem v Miller, 488 ¥ Supp. 156 (1. Md. 1980}, is instructive.
There, the platntitts chatlenged a federad reguiation restricting the siec of liguor botdes.
Fhe povermment agreed o postpone cnforcement of the regulation during dismriet court
procecdings. The District Court upheld the regulation. and the government then retused
to consent o a Turther sty pending appeal. Gven though it had demicd the preliminary
injunction. the Districs Court stayed enforcement pending appeal, i addressing the
potentind injury to the government that would result from a stay of enlorcement pending
appeal, the court noled thar the government had already agreed to postpone enforcement
ol 1he Taw during two months ol districi court proceedings: “Such postponement
seemingfy did net ciutse any rreparable npwry o defendants” and thos a further
postponcment would not cause irreparable injury cither, 488 F. Supp, at 175 The same
is true here,
H.  PrasNnTier’s CHALLENGE PRESENTS SERIOUS LEGAL QUESTIONS

“The necessary level or degree of possibility of suceess™ is sutislicd by “a
substanniad possibility, although fess than a likelihood, of success.” See Mahammied, 369
A a1 101-02 dinteruat quetations onntled): Dubose v, Pleree, 760 F .20 913, 920 (24
Cir VORSY. vacated on other gronmdys, 487 U8, 1229 (1988), As the Second Circntt has
cxplataed, "u grant of imunctive relicf pending appeal does ot depend <olely or even

primarly on g consideration of the ments.” LaRouche v, Kezer, 20 F 3d 68, 72 {2d Cir,
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Fudy. I considering a motion under Rude 62(c), o vowrt is 1ot asked w0 “predier] ] that it
has rendered wn erroneous deaision.” Wasfungton Metropolitan Arca Transit Connn 'n,
359 F 2d wd B, Such a standard would render Rule 62 molions an empiy formality
Teacking in all eases w the fihing of an identical mohion belure the Court of Appends. See
Fed, R, App. Pro. 8aX 1) (providing that “{z] party must ordinacily move first in the
dratriet court for oo astay of the .. L order of u distriet court pending appeal ™).

“What s fairly contenplated 1s that {ribunals may properly stay their own orders
when they have nided on an admittedly ditfiaudt legal question and when the equities of
the case suggest that the statuy quo should be maintained.” Waslingron Motropolitan
Arca Transit Conun i, 559V 2d ar 844-45: svee also Curvel Corp, v Fisenberg, No, 87
Civ, 608, TOSE WL 120735, at 52 (S 0NYL Oct 31, 199%8) (same, grandmg stay);
Fmpresa { whana Dol Tabaco v Cullwo Corp., Nu, 97 Civ, 3399, 2004 WE 925615, at *5
(S.DUNY. Ape, 30, 2004) (“Becaose of the novelty of the fegal ssues, the Court
acknowledges that [ihe movant] has shown ‘a substantial possibility although less than o
tikehihoud of stecess” onappeal™y: Mifler v Browa, 465 T Supp, 2d 384, 596 (B.D. Va.
2007y C"While the Court cannot say that Defendants are bkely to prevanl in their appual.
the Court docs recoygmize that this casc ratses an issue of firsg impression. Bechuse the
Fousth Crecint may resoive the issue ditferendy, Delendants have at least demarnstrined o
“subsstaniad case on the merts, "y Simon Progeriy Growp, e v Tawhoan Centers, Ine.
202 F, Supp. 2d 794, TUR (E.D. Mich, 2003) tholding that a party can sabisfy the
“Hkelhood of suecess” factor “where substantiaf legal guestions or maiters of fivs
unpresston are abssue und the equities vor mainguining the Sltus quo’™ )y, Goldstein, 8%

FoSupp. al 173 (1D espite this Court's strong belicl as (o the correciness of 115 views . . .,

o
.
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thee i Httle doubt that at {east snme of the issues raised in these cuses present serious
guestions of fiest impiession. Tor that reason, this Court concludes that plamntsdts have
nwt The burden imposad by the {likelthood of suecessi standard ™)

This is such a case, and the yuestions presenied by Plaintit? raise senious issies
not vet resobved in the Second Cireuit, The pregmptive reach of 21 US.CL§§ 343-1a)(3)
with regard fo restaurants” nurient chaims tuns on o cotoplex set of statutory and
regultory provisions. This Court has ruled once m Plainuffs favor and once for the
Dielendants on the preemptive scope of 21 U.S.CL § 343+1. Botore this Court's first
ruling, that preemption provision has been construed by only one other court a distnct
court that sided with Plaintitfs position. Reves v MeDonald s Corp., Nes, 06 C 100 &
00 0, 2813, 206 WL 3253379, at *4 (N.D. [ Nov. 8, 2006), The manmer in which $§
43- (a4 and 343 Ha)S) refate to cach other is & malter of [irst impression m this
Cireuit,

Similarty, the law yndertying Plaintits First Amendment claim remaims
ansettled. This matter involves questions about the relattonship between compelicd
speech., protected commuercial speech. and govermnment-campelled disclosures. While this
Conrt resolved these questions against Plandtl, the Second Circuit could reach the
oppasite conclusion, in efteet realfirming its carlier decision o fufernational Dairv, 92
Fadam T Clr, 1996), foilowing Conzral fHdven, Altematively, the Circutt could
tollow {nited States v Emired Foode, I, 333 10S, 44 {2001 Under cither case,

Prataadt would prevaa) on the ments.

_(|_
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1V, CONTINUED STAY OF ENFORCEMENT PENING APPEAL B uvrne Puntae
INTEREST

The public interest also favors a stay here, Sernous and impartant constitutioal
frecdons are at stake. The Uity s admitedly “breaking new ground” with this regutatory
vutative' und has already voluntarily postponed fall ¢niorcement of the regutation for
more thag & yeur and four montbs, The public mterest will be served by cvaluating
whether the new regulation s Bowlul bofore subjecting Bl s members to it for there
i 0o pubhcoterest in the enforeement of unconstiutional state laws, Bk Che
Oratienns, 190 U 3d 844, B37.4%8 (Sth Cir, 1999); Binganic Sufety Brawdy, Ine, v, Ament, 174
FoSupp. 2d 1168, 1179 {1, Col, 2001 (stating that the public mtorest Factor arg satistied
when “the infusction secks to enloree expeess federal preemption™ ), Pearson v. Shaluf,
130 F, Supp. 2d 1S 19 (0.D.C 2000 ) (stting that it s “clearly n the public mterest to
ensare that governmental agenuies . . fully comply with the low, expecially when that
[avw ¢omcerns the parameters of a party s First Amendment rights (o effectively

comrmunicate its health messige 1o consumers.” ).

' Ser RAY RIVERA, Survey Swaps Metrel ardys for Moal Reeeiprs, NOY U Tiaes, Maveh 30,
2007, st B2,

.7 -
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CONCLUSION
For the reasons above, Plhanitt respeaifully requests that this Court provide for a
combinued stay ol all enforcement pending completion of any appelfate proceedings, on

the terms set forth in the Cowrt's Apnl L1, 2008 Ordar

Dated: Aprid T4, 2008
wNew York, New York
Respeetfully subinstied,

I'& Hﬁ’
By: f"vjf'f JK '

T’ulul fmﬂ‘ulh

Fally Yidor a’m:f'rm‘mr1aprrrhi‘r. Cratli
Kent A \'ﬂ]ij\(\-‘il‘.’.

Bl Ao, }'}r[nwn:({r. dprarler ool
Narey G Milburn

Vil Nanev Aiflmrnad aporterac
Brandon Cowart

Bl Hranden Cowdrtd aportor com

AswnL{{L P{nm RoLE

399 Park Avenuc
New York, New York 10022
(212) 7131000

(Catenivel Jor Plaintif, New York Stoare
Restaurant ASsociaiion
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COURTESY Copy

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

- 7
NEW YORK STATE RESTAURANT ?
ASSOCIATION,
Plainoff, No. 08 Civ. 1000 (RJH)
v,

NEwW YORK CITY BOARD OF HEALTH, £7 A/, l
Dq‘crr{ards :

ORDER TO SHOW CAUSE
AND TEMPORARY CONTINUATION OF STAY

The Court having denicd Plaintift™s Motion for a Preliminary Injunction, and being fully
apprised of the entire record in this action, ingtuding the accompariving Memorandum of Law,
dared April 16, 2008, it is hereby:

ORDERED that, good cause having heen shown, Defendants New York City Board of

[{calth, New York City Deparment of Health and Mental Hygicne. and Commissioner Thomas

R. Frieden show cause betore the Honorable Richard J, Holwell at Room . United States
Dstriet Caurthouse, 500 Pearl Strect, New York, New York 10007, on the ____dayolApnl,
<008, at ___am/p.m.. or as soon thereafter as counsel may be heard, why an order should

nat be entered granting Plamttffs motion for & stay pending appeal; and it is

URTHER ORDERED that service ol this Order, together with the Memorandum of
~aw i Supporl of Motion for a Stay Pending Appeal and the Declaration of Peter L. Zimroth, be
rmade upon Defendants ofo the Law Department of the City of New York. 100 Church Street,
Mew Yok, New York, by clectronic mail and hand, e-mait service 10 be made within twelve {(12)
fiours and by-hand service to be made within twenty-four (24) hours after this Order has been

~igned. shall congstitute good and suflicient service of this motion upen Delendants; and
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FURTHER ORDERED that apy opposition papers of Octendants shall be filed and
cerved by hand by no later than 12:00 noon onthe  day of April, 2008: and it is

ANDIT IS FURTHER ORDERED that, pending a determination of the present motion,
the Court’s April 14, 2008 Order is continued. and all enforcement {including, without
limitation, issuing warning lctters, notices of violsiion or violations, making statements on the
New York City Depattment of Health's webpage or elscwhere indicating that restaurants or other
entitics are not in compliance with Regulation 81.50. or assessing fines ot penakties) of
Regulabon 81.50 shall be stayed. Nothing hercin shal) preclude defendants from publicly
expressing thar opinions about pluintitf's challenge o Regulation 81,50 so fong as thar public
statements do not indicate that restaurants or other entities are pot in comphance with the
reenlation.
Dated: New York, New York

April 2008
$0 ORDERED:

United States Distnet Judpe

14
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UNIVLD S TATES IBSTRICT COURT COURTESY COPY

SOUTHERN DISTRICT OF NEW YORK

NEW YORK STATE RESTALRANT :
ASKSOCTATHON, :
Plaintift, ;

- HEMEISE - : No. 008 Civo 100 (RN 5

NEW VORK CITY BOARD O HEALTH, :
NEW YORK CUPY DEPARTMENT OF HEALTH :
AND MENTAL HYGIENE, and 'Thomas R, Fricden,
f His Offacial Capacity sy Commissioner

af the New York City Depavtment of Health

and Montal Hveience,

Byefendants.

DECLARATION OF URGENCY
OF KENT A YALOWITZ AN SUPPORT
OF STAY OF EAFORCEMENT PEXNDING APEAL

Kent AL Yalowity declares as follows:

b Parn acmember ol the bar ot ihis Courtand o the firm ol Arneld & Porter L1,
cotmnsed for e PLatift New York Seate Restormmt Assaciation ONYSRAT) w the aboves
caphioned ease. U submit this deelaraion i suppart of the Pleati T motion, hy Order o Show
Capse, fora sty or imiongiion pending appeat enjoining Delendants from enlorcing New York
ity Hleabth Code seenon 8TA0 ¢ Repedation 81.507),

ey Plaintidt secks o stay or injunction pending appeal i order to prevent reparable
arm o PLantdUCs members™ Fost Amendment righis and 1o avoid undue diseaption o thewr
restanrant operattons. Pl application s hroughy by Owder 1o Show Cause, rdhier i by Nodive
s Mation, becanse Plaintili™s abihiy w have memmmuelul appellate review of tus Conrt™s denizd

al o predimirare ingunction will be prejudived by detay. The toss of constitetionatly protected
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Drecdors steh s those an stake here whitle sppeating the Couvt™s decision o irreparable and

IHCrCs=ary.

‘rd

The Department of Health first promulgated e prior versiein of Regolation 8150
SO Revudation 315071 an Decewsber 3, 2006, and meiuded un effective dute o July 1, 2007,
subsegnentiv, the Cit enifateratly sanounced wthrec-month “wrzee period™ through October I
2007 hefore enfaccing OId Reeulaton 81800 Tn the Htisation invelving, the prior reglation,
Defenduats voluntasiiy apreed te comvert this “prace period” into o stay of enforeement wiieh
was o ordered by this Court,

4. O Seplember 12007, this Conrt isseed a decision and ordee granting PlainutPs
nation Tor stimary jidement abd peemaneit injunctive eehel prolibitnig entorcament Old
Repnlation X150, finding that the reguhelion wis predinpied by federad Taw,

S Defendant Board of Healih promtteated the revised Regudation 8150 on Tanoary
22,2001 This rerulation was die o ke cifeet Mareh 31, 20080 Ch Maneh 27 brefendants
coluniaaly aoreed o stay enforcement of Regulation 8130 untib Aprii B4 and not to seek
monetary fines for violation of Regalation S0 unul Mayv 27,

. O April 14, Defendants apreed not o oppose PMlaimif s request (o extend the
Sy ol enforcement but deferred on v hother 1o exlend the “no Tine” stay. Laler that day. the
fauel entered @ order extending the stay of entoreement untid Apeil 21 and the "no fine™ say
vutt June 1

b lieht ol the Cowrts decision issucd today, poke with cousset Tor Dretendanis
o reguest o stipulation 1o continge the eurment sty ol enforeement and the "o dine” stay while
PlaoilTs appeal is heard. Counscel for Defendans could not immediately aaree o either

denston bul will consider the matter Tuethes vt s chients, 1 albso told eonnsel for Prefendants
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it D wonsbd bring belore the Coort e presant applicibon for g sy of enforgese pnching
appezl, today by order to show ense,

X, Ag detaited in the record, Reeulation R150 mmpucts hwo coastitulional rights of
Plain s members. First Regulation 8150 will abter the way thousands ol restaurnts aeross
e City engnee i commercial specch wiih cusomess throngh menus and mena boards, Absent
A sty or injunction pending appeal, Defendants' enforcement of Royubation S1A0 wilt
irreparally deprive many of Plaintités” members ol thar First Amcndment freedoms, The loss of
conshttionally protected freedoms even for mintna] te perinds s nreparble.

Y, Second, Rewulution 1,30 subjeets Phaintifi™s members to another repalatory
regime where, Plainiifl bolicves, onlv the federat veaime should apply. The Regulation impuoses
siupificant additionad burdens. Many of the restaurants covered by the Regulation bave not
previousty published nutrition information abhout their menn iems and st make arrangemenis
to T vach item analyzed and tested inorder 1o desenmine catorie count. Restaurants that use
hand behd menus will have w design and print new menus. Resturants that use menu boards
wilt fne o destemn, produce. distribute, and install them. Restaurints covered by Beaulition
L1 A0 have estintated that fhis work will fake them o ninimun of yis werks o complete.

14, Linless enforeetnens is sived or enjoined pending appeal. these NYSHA members
Cree the Hobson's chaice of uiking these immediale steps to change thets ments and menu
bosrds (a comply with a lay that they belivve is mvalid. Moreover. hese restiuriits may b
stthieer Lo Gnes during the ime between the Regulaion king clfect and ther bemg in
compliange.

N Nu previeus applicihion for relwed sought [eremn hig bean miade (o his arany other

vl

T
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12 For the forcoome reasons, Flamt) is moceeding by Order o Show Cruese rather
dray by Notiee ol Meton,

“

13, Ddechire dnder penally ol pertury that the foresoing 15 trae and correct.

Loaegculed on Aprtd 16, 200X




