State Legislature Trips Up Local Government (Again)

on Ethics
By Mark Davies

The New York State
Legislature can’t seem to get
anything right these days
when it comes to govern-
ment ethics. Sadly, some-
times others must pay for
their mistakes. This time, it’s
local government.

The most recent de-
bacle has come in the form
of “technical corrections”
to Article 18 of the General
Municipal Law,! the state
law regulating conflicts of interest in all 10,000 mu-
nicipalities in New York State.? Had the Legislature
consulted with experts on government ethics, includ-
ing the New York State Bar Association’s Municipal
Law Section, the Legislature would have avoided the
mess it has now created for local government. But it
didn’t. So here’s the bad news: the “technical correc-
tions” repealed the authority of local ethics boards to
redact from financial disclosure reports any informa-
tion, including categories of amounts, not exempt from
the Freedom of Information Law (FOIL); repealed the
authority of such boards to exempt municipal officials
from disclosing information relating to their spouses
and unemancipated children; and eliminated the
exemption from FOIL that financial disclosure records
enjoyed. Here’s how and why.

In addition to setting forth conflicts of interest pro-
visions, anemic and unworkable as they are,® Article
18 also mandates that every county, city, town, and
village with a population of 50,000 or more must adopt
a financial disclosure form, upon penalty of being
subject to the lengthy state form.* All other municipali-
ties may adopt a financial disclosure form but are not
required to do so.’ From January 1, 1991, until Decem-
ber 31, 1992, these provisions were overseen by the
former Temporary State Commission on Local Govern-
ment Ethics.®

The Commission’s powers included, among oth-
ers, the power to redact information from the public
copy of the report upon request of the filer and the
power to permit a filer to request an exemption from
disclosing certain information relating to the filer’s
spouse or unemancipated children.” Furthermore, the
Commission was expressly made exempt from FOIL
and the Open Meetings Law, with the exception of
specified documents, namely the financial disclosure
statements themselves, notices of delinquency sent by

the Commission to an official who failed to file his or
her disclosure statement or filed a deficient statement,
notices sent by the Commission to a filer stating that
reasonable cause existed to believe that he or she had
violated Article 18 or a local ethics code, and notices

of civil assessment of penalties imposed by the Com-
mission upon an official for violation of the financial
disclosure requirements.® Excluded from those excep-
tions, however, were the categories of value or amount,
“which shall remain confidential,” and “any other item
of information” deleted by the Commission from the
publicly available report upon the request of the filer.”

Municipalities that adopted a financial disclosure
form (or voted to continue an existing form) were
expressly granted, in that regard, “such other powers
as are conferred upon the [Commission]”!? and were
in fact required to confer those powers upon their local
ethics board if the disclosure statements were to be
filed locally and not with the Commission.!! Accord-
ingly, municipalities, in regard to financial disclosure
reports, possessed the power to redact information
from the public copy of the report upon request of
the filer and the power to permit a filer to request an
exemption from disclosing certain information relat-
ing to the filer’s spouse or unemancipated children.!2
Furthermore, in the opinion of this author, who was the
Executive Director of the Temporary State Commission
throughout its existence, municipalities, in regard to the
administration of financial disclosure mandates, were,
like the Commission, exempt from FOIL and the Open
Meetings Law.

These powers of municipalities and municipal
ethics boards became even clearer upon the sunsetting
of the Commission on December 31, 1992. The 1987
Ethics in Government Act, which enacted the financial
disclosure requirements for political subdivisions and
established the Commission, specified that the provi-
sions of section 813, governing the powers and duties
of the Commission,

shall remain in effect until and includ-
ing December thirty-first, nineteen
hundred ninety-two; upon the expira-
tion of such provisions, the powers,
duties and functions of the temporary
state commission on local government
ethics shall be transferred, assigned
and devolved upon the respective
board of ethics, if there be one, or if
not, upon the governing body, of politi-
cal subdivisions which are required
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by the provisions of sections eight
hundred eleven and eight hundred
twelve of the general municipal law,
or which have elected pursuant to
such sections, to be subject to the
jurisdiction of such temporary state
commission....13

Clearly, therefore, upon the expiration of the Commis-
sion, its powers and duties, including the power to
redact and exempt and its exemption from FOIL and
the Open Meetings Law, devolved upon local ethics
boards or, in the absence of a local ethics board, upon
the municipality’s governing body, in regard to finan-
cial disclosure.

Now the bad news. The “technical corrections” en-
acted by the Legislature, effective December 17, 2014,
expunge from Article 18 all mention of the Temporary
State Commission and section 813. The “technical
corrections” repeal section 813 and delete references to
the Commission in the other sections of Article 18. In
particular, the conferral of the Commission’s powers
upon municipalities that adopt a financial disclosure
form no longer exists. They may no longer redact
information from a publicly available financial disclo-
sure report nor may they exempt a filer from reporting
information relating to his or her spouse or unemanci-
pated children. No exemption from FOIL or the Open
Meetings Law exists. Furthermore, categories of value
and amount must now be provided to the public.!*

Instead, the public availability of all municipal
records relating to financial disclosure is now regu-
lated solely by the Freedom of Information Law.!®
Thus, inadvertently reported bank account numbers
or home telephone numbers or addresses may still
be redacted, but generally not other information on
the report.'® In view of New York City’s mandate that
categories of amount and values be publicly disclosed
and the Second Circuit’s upholding of the legality of
that requirement over privacy objections,'” any argu-
ment that values and amounts disclosed on municipal
financial disclosure reports may be redacted is likely
to fall on deaf judicial ears.

I hope that my analysis of these “technical correc-
tions” is wrong. If one of our readers can indeed point
out the error of my ways here, we will publish it in the
next issue of the Municipal Lawyer.
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