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Prohibited Interests in Contracts
Gen. Mun. Law § 801 provides, subject to over a 

dozen exceptions, that “no municipal offi cer or employ-
ee shall have an interest in any contract with the munici-
pality of which he is an offi cer or employee” if the offi -
cial has some power as to that contract. The current law’s 
restrictions on municipal offi cials’ interests in contracts 
with their municipalities5 are among the most unclear, 
confusing, and unfair provisions in the consolidated 
laws to which municipal offi cials are subject. Courts 
have also been reluctant to fi nd violations of these 
provisions, unless the “contract” at issue is of the most 
obvious kind,6 perhaps refl ecting aversion to the opacity 
of the statutory language and the draconian results that 
such a fi nding may produce—making the contract void 
ab initio and unratifi able, despite recusal and competitive 
bids, transforming the offi cial into a criminal (a misde-
meanant), and preventing the municipality from enter-
ing into the contract, no matter how benefi cial it might 
be for the municipality, during the offi cial’s entire tenure. 

The Bill only compounds those defects by amend-
ing Gen. Mun. Law § 800(3) to add a benefi t to one’s 
“spouse” to the defi nition of “interest.”7 The amendment 
would mean, for example, that a village trustee would 
violate section 801 (and thus commit a crime, punishable 
by a year in prison) if the village public works depart-
ment purchases material and supplies from the area’s 
only hardware store, 6%-owned by the trustee’s wife, 
even if the trustee fully recuses himself from having 
anything to do with such purchases and even if his wife 
forgoes receiving even a dime as a result of the pur-
chases; and the contract is null and void ab initio.8 Such a 
provision, even when it is understood, can wreak havoc 
in small, rural municipalities where goods and services 
are not as readily available as in more populated areas. 
More importantly, because they are so confusing, these 
provisions set a trap for honest public servants (dishon-
est ones will simply ignore the provisions and rely on the 
courts’ reluctance to enforce section 801), a trap made all 
the worse by the addition of “spouse” to the defi nition 
of “interest.” The problems that section 801 is intended 
to redress (self-dealing) can be, and should be, fully ad-
dressed by a strong disclosure and recusal provision.

Furthermore, the Bill’s amendment to section 801, 
adding a restriction on municipal lawyers’ interests in 
legal services contracts with their municipality, will im-
pose a signifi cant burden on smaller municipalities that 
must rely on appointed outside counsel (village attorney 
or town attorney) and their fi rms rather than on in-house 
counsel and that must either pay the cost of going out for 
bids for, e.g., litigation counsel, including hiring another 
attorney to evaluate any proposals by the municipality’s 
own municipal counsel, or forgo hiring counsel of their 

In municipal ethics, as 
in baseball, failure often 
proves instructive. The 
recent failed attempt by the 
Comptroller and legislature 
to rush through a not-so-
well thought out revision 
to the state ethics law for 
municipal offi cials (Article 
18 of the General Municipal 
Law)1 offers an opportunity 
to analyze what the process should be for amending 
Article 18 and to describe some of the shortcomings in 
this most recent legislative proposal—and thus forestall 
their recurrence.

At the outset one should highlight certain points. 
First, the much (and deservedly) maligned Article 18 
desperately needs wholesale revision, and has needed it 
for decades.2 Second, the Comptroller’s goals in propos-
ing the Bill are to be applauded—to address the issues of 
municipal offi cials acting in matters in which they have a 
personal interest, of the failure of ethics codes to regulate 
nepotism and misuse of municipal resources, of the need 
to inform municipal offi cials of the requirements of the 
relevant ethics laws, and, in particular, of the absence of 
authoritative interpretation and enforcement of those 
laws. Third, the comments by some critics of the Bill that 
no one’s life, liberty, or property is safe while the legisla-
ture is in session3 prove not only mean-spirited but also 
unhelpful, for only the legislature can fi x the mess that 
constitutes Article 18. This article will thus fi rst discuss 
the problems raised by the Bill—in the hope that they 
will not be repeated—and then second, and briefl y, pro-
pose a better approach to revising Article 18.

Analysis of the Bill
Enacted in 1964, Article 18 of the General Municipal 

Law, the primary state law regulating municipal ethics, 
has been described by the Temporary State Commission 
on Local Government Ethics as “disgracefully inad-
equate.” Among its many fl aws, this law provides no 
guidance to municipal offi cials in the form of a simple 
and comprehensive code of ethics, establishes no ethics 
enforcement mechanism, offers no assistance to munici-
palities struggling with ethics matters, infl icts upon mu-
nicipalities a criminal prohibited interests provision that 
is virtually opaque, and contains fi nancial disclosure re-
quirements that are nonsensical and onerous.4 But as bad 
as Article 18 is, the Bill would have made it worse in the 
three substantive areas the Bill addresses: prohibited in-
terests in contracts, codes of ethics, and especially boards 
of ethics. The Bill also provides no relief from the exces-
sively burdensome fi nancial disclosure requirements of 
Article 18. Each of these areas is discussed below.
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Instead, the Bill continues down the long-discredited 
path of imposing an onerous, state-mandated prohibi-
tion on interests in municipal contracts (section 801) 
while cutting municipalities adrift on fundamental ethics 
provisions.12 In mandating certain additional provi-
sions in local ethics codes (“use of public resources for 
personal or private purposes, nepotism, circumstances 
requiring recusal and abstention”), while not even men-
tioning such critical provisions as misuse of public offi ce 
and post-employment restrictions,13 the Bill continues 
to thrust upon the municipality itself the responsibil-
ity for adopting an effective code of ethics to plug the 
enormous holes in Article 18, with virtually no assistance 
from the state, such as a clear and comprehensive state 
code of ethics for all municipal offi cials in the state.

This approach refl ects, on a more fundamental level, 
the failure to appreciate the nature and structure of local 
government or to apprehend the distinction between 
state government and municipal government, which 
depends heavily on volunteers, may be geographically 
isolated, and not infrequently lacks ready access to so-
phisticated legal counsel. In particular, the Bill assumes 
that municipalities will adopt their own ethics code that 
addresses the broad array of confl icts of interest and 
establish their own local ethics board, with full enforce-
ment power, to avoid control by the county (discussed 
below). But practice over the past four decades has prov-
en time and again that the enactment of an effective local 
ethics law and the voluntary establishment of an effec-
tive local ethics board present insurmountable obstacles 
for most municipalities and that, as a result, few munici-
palities in New York State, even those mandated to have 
a code, have either an effective code of ethics or an effec-
tive ethics board. Furthermore, no code of ethics exists at 
all for the thousands of municipalities not mandated by 
current law or the Bill to adopt one—that is, all munici-
palities except political subdivisions, school districts, and 
fi re districts.14 To assume that this Bill would magically 
change that history appears questionable, at best.

Boards of Ethics
But the most pernicious amendments in the Bill 

occur in Gen. Mun. Law § 808, which regulates boards 
of ethics. Currently, although every county, city, town, 
village, school district, and fi re district must have a code 
of ethics, boards of ethics are optional.15 Few municipali-
ties have functioning ethics boards, and almost none of 
those functioning ethics boards have enforcement power 
meeting the requirements of the Bill. As a result, few 
municipalities enforce Article 18 or the municipal ethics 
codes, an unacceptable situation. 

The Bill mandates ethics boards for all counties, for 
all cities, towns, and villages with a population of 50,000 
or more, and for all Boards of Cooperative Educational 
Services (BOCES)16—a total of about 127 of the approxi-
mately 1,641 counties, cities, towns, villages, and BOCES 
in the state (excluding New York City and its constituent 

choice, in particular, their municipal attorney whom 
they know and trust.9 Hiring such separate counsel will 
also likely prove an added expense.

Moreover, this amendment to section 801 complete-
ly fails to address the most signifi cant issue that arises 
with respect to municipal lawyers: appearing before an 
agency of the municipality on behalf of a private client. 
Currently, for example, Article 18 does not prohibit an 
associate town attorney from appearing on behalf of a 
private client before the town zoning board of appeals 
where the ZBA has its own counsel. Nor does Article 
18 prohibit that separate ZBA attorney from appearing 
before the town planning board.10 Article 18 should not 
countenance such appearances. 

Thus, the Bill is wedded to, and even expands, a 
mischievous provision, section 801, that should instead, 
as noted, be repealed and replaced with a strong, clear, 
and comprehensive disclosure and recusal requirement. 
Indeed, disclosure and recusal when a confl ict of interest 
arises is one of the most important provisions of an eth-
ics law. But the anemic disclosure and recusal provision 
added by the Bill, a new Gen. Mun. Law § 803-a, proves 
woefully inadequate because it applies only where the 
offi cial or his or her spouse has an interest in a munici-
pal contract, or in a land use application falling within 
the narrow ambit of Gen. Mun. Law § 809.11 The Bill 
would still permit a town supervisor to hire his business 
partner, as long as it was not the supervisor’s own fi rm, 
or give town business to someone who holds a loan on 
which the supervisor has personally defaulted. Disclo-
sure and recusal must apply to any action (or failure to 
act) by an offi cial that may benefi t the offi cial, his or her 
private business or employer, or anyone with whom the 
offi cial has a business or fi nancial relationship.

Codes of Ethics
Of particular concern, the Bill fails to provide a basic 

code of ethics for municipal offi cials and indeed does not 
even address many of the most fundamental confl icts 
of interest, such as misuse of offi ce (the Bill would still 
permit a village mayor to hire her husband as a village 
employee), misuse of municipal resources, gratuities (the 
Bill would still permit municipal offi cials to accept most 
tips), political solicitation of subordinates and those who 
do business with the municipality (the Bill would still 
permit a superior to “ask” a subordinate or developer 
to buy a ticket to the offi cial’s political fundraiser), or 
post-employment provisions (the Bill would still permit 
a planning board member to resign today and appear 
tomorrow before the planning board for a developer on 
the very same matter the board has long been con-
sidering). The Bill also fails to correct the vague gifts 
provision of Gen. Mun. Law § 805-a(1)(a) that provides 
virtually no guidance to municipal offi cials, particularly 
those without ready access to legal counsel, and indeed 
makes no attempt to plug the huge gaps in the prohib-
ited conduct provisions of section 805-a.
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barely able to meet those requirements for their own fi l-
ers, let alone for untold additional fi lers in municipalities 
throughout the county. Only a handful of ethics boards, 
including county ethics boards, in New York State have 
any staff. Query if the Bill will as a practical matter re-
quire counties to hire staff for their ethics boards.

Apparently, the Bill assumes that all of these mu-
nicipalities will establish their own local ethics board, or 
create a cooperative board of ethics, to avoid being sub-
ject to the county board or BOCES board, a backhanded 
recognition that counties and municipalities within the 
counties are often at odds; but 40 years of history belies 
that assumption. The voluntary creation of local ethics 
boards is likely to be all the more diffi cult because under 
the Bill all local ethics boards, regardless of the size of 
the municipality, must have enforcement power, includ-
ing the power to investigate possible violations and 
impose fi nes. An ethics board should have those powers, 
but mandating them in small municipalities will almost 
certainly prevent such municipalities from establishing 
an ethics board. As a result, this enormous, unfunded, 
state-mandated burden will fall squarely upon the coun-
ties and BOCES. Currently counties need not establish 
an ethics board, but if they do, the board must render 
advisory opinions to municipalities within the county; 
many county ethics boards refuse to do so.23 Mandat-
ing the establishment of county ethics boards and their 
enforcement of local ethics codes and fi nancial disclo-
sure requirements would not seem likely to improve 
that record. So, too, municipalities within the county, to 
avoid being subjected to county ethics authority while 
avoiding establishing a local ethics board with teeth, 
may simply create an ethics board in name only, as is 
already often the case.24 Although the Bill would permit 
municipalities to establish cooperative boards of ethics,25 
an excellent idea, few municipalities are likely to do so 
if, as under the Bill, such cooperative boards must have 
enforcement power, for municipalities would not wish 
to bear the expense of enforcement against offi cials other 
than their own.

A far better approach would require every county, 
city, town, village, and school district to establish an 
ethics board to interpret Article 18 and any local code of 
ethics, to provide ethics training to the municipality’s 
offi cers and employees, and to administer fi nancial dis-
closure, if any, within the municipality. But only counties 
and larger cities, towns, and villages (those with a popu-
lation of 10,000 or more) should be required to have eth-
ics boards with enforcement power because enforcement 
of ethics laws by local ethics boards presents a signifi cant 
challenge in small municipalities, which often lack the 
required resources for effective enforcement; and many 
cities, towns, and villages in New York State are small. 
For example, 84% of towns, 94% of villages, and 18% of 
cities have populations under 10,000.26 Although few 
enforcement matters arise in small municipalities (and, 
therefore, the lack of ethics enforcement there would 

units).17 All other cities, towns, and villages, as well as 
all school districts must still adopt a local ethics code 
(and virtually all have done so), as must all fi re districts; 
but they need not establish a local ethics board. Instead, 
under the Bill the county ethics board acts as the board 
of ethics for all municipalities within the county, except 
school districts, that have not created their own ethics 
board. School districts that have not established an eth-
ics board are subject to the ethics board of the BOCES 
for the supervisory district within which the school 
district is located.18 Since few municipalities have an 
ethics board that meets the Bill’s requirements in regard 
to investigative authority and the power to impose civil 
fi nes, refl ecting the diffi culty that municipalities face 
in granting such power to their ethics board, one may 
expect that the enactment of the Bill will decrease the 
number of ethics boards and concomitantly increase the 
number of municipalities subject to the jurisdiction of 
counties/BOCES ethics boards.

Westchester County, for example, contains about 
45 cities, towns, and villages, only fi ve of which have a 
population exceeding 50,000 (Westchester also has two 
BOCES), and over 50 fi re districts.19 The Bill potentially 
mandates, therefore, that the Westchester County Board 
of Ethics interpret, administer, and enforce mandated local 
ethics codes for almost 100 municipalities, in addition to the 
County itself—and any other municipalities (such as 
public libraries or urban renewal agencies)20 that volun-
tarily adopt a code of ethics but do not create an ethics 
board meeting the requirements of the Bill. Likewise, the 
Westchester County Board of Ethics must interpret and 
enforce Article 18 in all municipalities within the county—
well in excess of 100—that have not formed their own 
ethics board, again assuming, as seems likely, that few 
municipalities will establish an ethics board meeting the 
requirements of the Bill. Similarly, the Bill requires that 
the two BOCES in Westchester interpret, administer, and 
enforce Article 18 and the mandated local ethics codes for 
about 46 local school districts,21 except those, presum-
ably few, districts that create an ethics board, complying 
with the Bill’s mandates. 

The burden thus placed upon the counties and 
BOCES can scarcely be conceived. Indeed, this burden is 
compounded by the requirement that the county/BOC-
ES ethics boards administer fi nancial disclosure for all of 
the municipalities subject to those ethics boards’ jurisdic-
tion, in accordance with each municipality’s individual 
fi nancial disclosure law, which would include interpret-
ing varying local fi nancial disclosure laws and forms, 
distributing blank fi nancial disclosure forms, receiving 
completed forms, reviewing them for completeness and 
possible confl icts of interest, making them available to 
the public, ruling on privacy requests, and prosecuting 
non-fi lers and late fi lers.22 Yet the contents and format 
of the forms, and the requirements of the fi nancial 
disclosure law, often vary widely from municipality to 
municipality, just like local ethics codes. Counties are 
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provisions must be enacted that ensure that confi den-
tial information of the ethics board is not shared with 
anyone outside the board, lest the independence and 
integrity of the board be subverted, both in appearance 
and in fact. The Bill fails to address this critical issue.28

With respect to ethics training, the Bill does man-
date that the members of every ethics board in the state 
be trained in Article 18, the local ethics code, fi nancial 
disclosure laws, and “decisional law”—a worthy goal—
but requires that such training be approved by the State 
Comptroller.29 Not only does such a requirement grant 
to the Comptroller the sole gate-keeping function on 
what is and is not acceptable ethics training, but it also 
fails to provide any assurance that the Comptroller’s 
Offi ce will promptly review for approval ethics training 
programs. As a result, ethics board members may go for 
months or even years without any training. Training of 
municipal ethics board members should be handled the 
same as training of zoning board and planning board 
members—largely by the municipal associations, bar 
associations, and academic centers, such as the Govern-
ment Law Center, Municipal Law Resource Center, and 
Cornell University. At the same time, the Bill fails to re-
quire ethics boards to train their municipality’s offi cials, 
one of the most important functions of an ethics board 
and one that is critical to the success of the ethics code.

With respect to the provision of advice by the ethics 
board, another critical function, the Bill fails to clarify to 
whom advice may be given and what it may address.30 
Advice should be available only to those offi cials whose 
conduct, or whose subordinate’s conduct, is at issue 
and may address only future conduct, not past con-
duct, which is an enforcement matter. Similarly, the Bill 
contains no protection for the confi dentiality of ethics 
boards’ information and records. Yet the absence of 
such protection may signifi cantly chill municipal offi -
cers and employees seeking advice or fi ling complaints.

Perhaps worst of all, the Bill establishes a maxi-
mum penalty of $1,000 for an ethics violation,31 a sum 
that is paltry in the state’s larger municipalities, some of 
which have thousands of employees. Since the Comp-
troller has taken the position that counties, cities, towns, 
and villages may not use their home rule power to vary 
the provisions of section 808—and, of course, other 
kinds of municipalities have no such power—according 
to the Comptroller, the $1,000 cap may not be increased 
by local law.32

Financial Disclosure
Finally, the Bill fails to give relief, sought by munic-

ipalities for almost 20 years, from the fi nancial disclo-
sure requirements of Article 18.33 In particular, the Bill 
fails to clarify who must fi le fi nancial disclosure state-
ments, fails to tie fi nancial disclosure to the confl icts of 
interest provisions, and fails to address the excessive-
ness of the disclosure required.

result in relatively few violations going unpunished), 
when such matters do arise, they consume substantial 
time, money, resources, and legal expertise. 

While not perfect, this approach would ensure 
that every political subdivision and school district 
had an ethics board to interpret and train on the ethics 
law and that larger political subdivisions enforced 
that law. Smaller municipalities could, if they found it 
necessary, grant enforcement power to their existing 
ethics boards, consistent with state law. Not perfect 
but, balancing the competing realities, very good. And 
in ethics one must never let the perfect become the 
enemy of the good. As an aside, one should note that 
requiring a state agency to administer, or even just 
enforce, municipal ethics would not only violate the 
principles of municipal home rule but would mandate 
a signifi cant state bureaucracy, with offi ces throughout 
the state and a staff sensitive to local issues and the 
differences among various types, sizes, and locations of 
municipalities. 

With respect to the membership of ethics boards, 
while the Bill properly eliminates the requirement that 
an offi cer or employee of the municipality sit on the 
ethics board, the Bill fails to prohibit such dual posi-
tions.27 Yet, permitting a municipal offi cial to sit on 
the ethics board—typically these offi cials are relatively 
high level, such as the municipal attorney—under-
mines the independence of the ethics board, both in 
reality and in perception. The apparent presence of 
such a “mole” on the ethics board chills municipal 
offi cers and employees from seeking advice or fi ling a 
complaint, for fear that their action will be reported to 
their superior.

In addition, while the Bill replaces the at-will 
service of ethics board members under current Article 
18 with a term of offi ce, the Bill fails to specify the 
minimum term of offi ce; a one-year term is effectively 
at-will, thereby signifi cantly undercutting the indepen-
dence of ethics board members. The Bill would permit 
three-member ethics boards, for which quorums often 
become diffi cult; would permit even-numbered ethics 
boards, which risk tie votes; and would permit ethics 
boards that are so large that they become unwieldy 
and prone to leaking confi dences. The Bill also fails 
to require that ethics boards be bi-partisan or multi-
partisan, thus risking the politicization of the board. 
Furthermore, the Bill fails to specify requirements for 
service on the ethics board, such as restrictions on lob-
bying, doing business with the municipality on behalf 
of a non-municipal party, serving in a political party 
position, or running for party or elective offi ce, all of 
which activities seriously undermine the perception of 
the ethics board’s impartiality. Finally, the Bill contains 
no provisions regulating ethics board staff. In particu-
lar, since few municipalities will be able to afford cleri-
cal or legal staff for their ethics board, thus requiring 
the board to rely upon such staff of the municipality, 
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ately needed overhaul of Article 18 and deserve the 
support of the governor and the legislature.

Conclusion
Although the Bill fails to address the manifold prob-

lems of Article 18 and displays a lack of appreciation for 
how municipalities work and the burdens they already 
face, it has resurrected legislative interest in municipal 
ethics reform. So, too, the new governor has expressed 
his commitment to such reform. Since the successful 
enactment of a sensible and effective state ethics law 
for municipalities requires a broad-based partnership, 
with full input, of those who enact the law (the governor 
and the legislature, on behalf of the state and municipal 
citizens), those who are regulated by it (the offi cials 
themselves, in particular as represented by the state as-
sociations), and those who must interpret it (municipal 
attorneys in both the public and private sectors), the 
new governor should establish a task force, composed of 
representatives of these groups, to hammer out a draft 
bill refl ecting the recommendations of the Association’s 
Government Ethics Task Force.
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