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CHAI RMAN MACCHI AROLA: | would like to
call this nmeeting to order

I would like to start by beginning the
anal ysis on the Voting Rights Act that were prom sed
to you fromthe last tinme we net.

Fromthere we would nmove to a discussion
of the | anguage changes in the procurenent
resolutions that we had di scussed, and then from
there we will nove to the final report and | anguage
bal | ot questi ons.

Al l an, do you want to start?

DR, GARTNER: Yes, thank you.

We have had the good fortune as we've
gone t hrough these several nonths of having gui dance
fromtwo Voting Rights Act experts, Allan Lichtman
and Jerry Hebert, who not only are experts in the
Voting Rights Act but are know edgeable and fam i ar
and confortable with the City, so we got two for the
price of one in a certain sense

We have all read, | assune, the case in
Texas with the Texas legislature, the effort to -- |
guess | shouldn't characterize it, should I?

The case in Texas about districting and

the State senators who have found it necessary to
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protect their own First Anendnent rights to | eave
the state.

Jerry Hebert is their Iawer and flew out
from Texas and will go back there, and as it turns
out, | didn't realize Allan Lichtmn has been an
expert witness in that.

If Jerry and Allan could cone up and sit
next to M. Lynch, | think that would be easiest.

COVM LYNCH: Are they | awers for
Denocr at s?

DR. GARTNER: They're a | awer for the
good guys. They are only | awers for good guys.

We have asked Jerry and Allan to come and
to say something about Voting Rights Act issues. I
assured them that we would not ask them as Allan
makes clear in his own testinony, that we sent out
to you earlier that we are not going to ask himhis
judgnent about non-partisan el ections.

| literally don't know his view about it
and | intend to cone away fromthis meeting wthout
knowi ng his view.

Each of themw |l make a brief
presentation and then we'll have a chance for sone
questions of them

We flipped a coin and Allan either won or
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lost, so he will start.

MR. LI CHTMAN: | am Al'lan J. Lichtnman,
prof essor of history at American University in
Washi ngton D.C., a specialist in Arerican politica
hi story and the quantitative mathematical analysis
of historical and political information.

| have been an expert wi tness or
consultant in nore than 70 federal and state Voting
Ri ghts cases, including work for the Departnent of
Justice, for state governnents, nmunicipa
governnments, and nunmerous civil rights groups
representing both African-Anmericans and Hi spani cs.

I'"mvery pleased to have this opportunity
to speak to you this evening, although it does seem
a bit like deja vu all over again, since | have been
testifying before various versions of this very
di stingui shed Conmmi ssion for several years.

What | will be briefly doing this evening
is going over sone of the highlights of ny current
report, which is a review and confirmation of
previ ous anal yses, reports and testinonies that |
have prepared for this Comm ssion

And as Allan quite correctly indicated,
the focus of ny review of non-partisan cityw de

bor ough president and city council elections is to
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assess the question of whether a nove from partisan
to non-partisan elections at these three el ectoral

| evel s woul d have the effect of conpeting
opportunities for mnority voters in the city to
participate fully in the political process and to
el ect candi dates of their choice.

I am not doing a policy analysis of the
pros and cons of partisan versus non-partisan
el ections, and | am not expressing ny own Vi ews one
way or the other about the wi sdom of partisan versus
non-parti san el ections.

I am focusing on voting rights and on the
i ssue of whether you would risk a violation of the
Voting Rights Act in a novenent at these three
| evel s frompartisan to non-partisan el ections.

My concl usi ons and findings are based on
specific detailed quantitative studies, both of the
experience with partisan and non-partisan el ections
in recent years, of 100 largest cities in the United
States, and a detailed analysis of such matters as
party affiliation, and voting by various groups
within the City of New York, for cityw de borough
presi dent and city council elections.

Briefly, what | have found is the

fol | owi ng:
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That the analysis of electoral results
and el ection systens from 100 of the nation's
| argest cities indicates that non-partisan el ections
are not an inpedinent to the election of mayors from
menbers of mnority denographic groups.

Second, that the analysis of elections
within the City of New York shows that standard
expl anations for how partisan el ections mght help
mnority voters elect candidates of their choice, do
not apply to elections in the City of New York.

And noreover, that a change from parti san
to non-partisan elections at the various |evels of
the City of New York might actually help rather than
i npede the opportunities for mnorities to
participate fully in the political process and to
el ect candi dates of choice for public office.

These concl usions are sustained through
the anal ysis of cityw de borough president and city
council el ections.

I will turn first to the externa
evi dence, what has been the experience of mgjor
cities in the United States with partisan and
non-partisan elections with respect to the election
of minority mayors.

In fact, the vast mpjorities of large
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cities in this country have chosen to elect their
of ficials through non-partisan systens.

About 83 of the top 100 cities el ect
their mayor on a non-partisan basis; 17 elect their
mayor on a partisan basis.

Of the 17 that elect their mayor on a
partisan basis, only three have mnority mayors, or
18 percent. Those all cone fromnmgjority, mnority
cities, | believe they're Phil adel phia, Washi ngton
D.C. and Rochester, New York.

And all three of the nmayors are
African- Areri cans. That is 18 percent el ection
rate, no mnority mayors, all African-Anericans, al
frommajority minority cities.

Qut of the 83 cities, 24 have minority
mayors, both Hispanic and African-American for a
rate of 29 percent.

29 percent of the cities with
non-parti san systenms have mnority mayors, as
conpared to 18 percent of the cities with partisan
syst ens.

This slight |ead for non-partisan systens
persists when one controls for the denography of the
cities. \When one controls for the fact that

different cities have different m xes of whites and
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mnorities, the lead of non-partisan el ections
persi sts.

I am not here to say that if you have
non-partisan elections that is necessarily going to
lead to a greater probability of electing minority
mayors, but | amhere to testify that there is
certainly nothing fromthe experience of 100 cities
to suggest that a shift frompartisan to
non-parti san elections would i npede the el ections of
mnorities to the position of mayor.

Now, with respect to the New York City
experi ence.

The typical argunent as to why partisan
el ections mght aid mnorities goes as foll ows:

Mnorities are overwhelnmngly affiliated
with the Denocratic party. Whites tend to divide
bet ween the Denocratic and Republican parties, even
predom nantly Republic.

As a result, mnority voters doninate the
Denocratic primaries and can el ect candi dates of
their choice in the Denocratic prinmaries.

And in turn, those mnority candi dates
nom nated in the Denocratic primary through
overwhel mi ng cohesion from m norities and cross-over

votes fromwhite Denpcrats can get el ected. Thi s
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10
nodel has worked quite well in congressional and
state legislative elections in nuch of the south.

We basically have two minority groups,
whites and bl acks, and whites are to a great extent
Republ i can and do not participate in Denpbcratic
primaries.

The nodel, however, does not pertain to
the City of New York, or as you know, in the |ast 15
years only two minorities have cityw de advance to a
general election; M. Dinkins, | believe, and M.
Thonpson.

There are several reasons why this nopde
doesn't apply here.

First, whites, not mnorities are the
strongest voting block in Denocratic prinmary
el ections. They have a plurality racial group in
the city and they tend to affiliate as a nmajority
with the denocratic party.

Secondly, the voting strength of
mnorities is not divergent, especially in
denocratic primaries in general elections; in sharp
contrast to the experience in the south where you
have two mnority groups and whites are
predom nantly Republican.

Third, you have very distinctive mnority
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11
groups here in New York. The two predom nant
mnority groups, of course, are African-Anericans
and Hi spani cs, but you al so have about a 10 percent
popul ati on of Asians, and at whatever |evel of
el ection you | ook at, especially cityw de el ections,
these mnority groups do not necessarily cone
together to vote as a block. Quite often they have
their own divergent preferences in primary
el ecti ons.

Finally, a mnority candi date nom nat ed
in a Denocratic prinmary, as we have seen fromthe
experience of M. Dinkens against M. Guliani wll
not necessarily wi n enough white votes to carry the
el ecti on.

And t hese concl usi ons are sustai ned by
detailed statistical tables that | have included
t hroughout this report, and that | have testified to
in the past before this Comm ssion.

Wth respect to elections in New York,
and particularly citywide elections, it is quite
possible that a shift frompartisan to non-partisan
el ections might actually aid and expand the
opportunities of minorities to participate fully in
the political process, and to el ect candi dates of

their choice.
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As | indicated to you,

know, minorities have not

and as you al

been especially

successful, particularly in citywi de elections, in

advanci ng out of the Denocratic primary into

conpetition in the

I f, however,

primary in which a

i ncl udi ng white Republicans,

genera

el ection.

you had a non-partisan

| candi dates were conpeting,

you woul d not be able

to get a white nonm nee separately out of the

Republ i can party.

It is nost

non-partisan primary,

predom nant group,

predom nant group.

t hat whites,

unlikely that in a

al t hough t he

are not the overwhel m ng

It is nost

unl

i kely that white

voters would be able to el ect two candi dates of

their choice out of the primary into the genera

el ecti on.

It is quite likely that

at | east one

m nority candi date woul d advance out of a primary

12

where everyone is voting and everyone is eligible to

nove on to the genera

el ecti on.

So not only do ny findings suggest that

the nove from partisan to non-parti san woul d not

i npede opportunities for

candi dates of their

choi ce,

but

it

mnorities to el ect

m ght actually
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13
enhance such opportunities especially in cityw de
el ecti ons.

The findings fromcityw de el ections are
confirmed by the exam nation of borough president
and city council elections.

As you know, four of the boroughs within
the City of New York are majority minority in their
raci al conposition, but not all of them have
m nority borough presidents.

In particular, in the borough of
Brookl yn, there is a white borough president who in
the Denocratic prinmary defeated an African-Ameri can
conpetitor.

In a system of non-partisan elections, it
is extrenmely |likely that both M. Markowi tz, the
victor, and M. Gadston, his African-American
opponent, woul d have advanced into a genera
el ection and there would have been a second
opportunity in the borough of Brooklyn to -- for
m norities, and he was the candi date of choice of
African-Americans to el ect candi dates of their
choi ce.

G ven that only three of the four
majority mnority borough presidents currently have

mnority -- three of the four mnority boroughs have
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m nority borough presidents. There really isn't
much | atitude here for what we call retrogression.

Any decline in opportunities for
mnorities to el ect candi dates of their choice for
bor ough president, if you nobve to non-partisan
el ections and the exanple of the Markow tz/ Gadston
race suggests there mght even be sone enhanced
opportunity.

Finally, with respect to city counci
el ections, | didn't know that nuch about city
council el ections. | have to say | was
fl abbergasted by what | found in |ooking at city
council elections in New York

It turns out essentially mnorities,
whet her they be Asian, Hispanic, or
African-Americans, are only elected in city counci
districts that are 70 percent or nore combi ned
mnorities. Not 50, not 60, but 70 percent.
Virtually every city council district, | think al
but one that is 70 percent or nore mnority has
elected a mnority city council nenber. It's about
hal f the districts.

Wth respect to the other half of the
districts, only one district has elected a mnority

menber of the city council
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So here certainly one could hardly argue
that a nove to non-partisan el ections would i npede
opportunities for the election of minority nenbers
of the city council, since currently they are only
being elected in overwhelnmng mnority city counci
districts.

So in sum then, when one | ooks at the
external picture, and one | ooks in great detail and
specificity at the internal statistics on party
affiliation, voting and election of mnorities, it
seens quite clear to nme that were you, for whatever
reasons, to switch frompartisan to non-partisan
el ections, you would not be running afoul of the
Voting Rights Act by inpeding opportunities for
mnorities to participate fully in the politica
process and el ect candi dates of their choice to the
three levels of cityw de positions.

In fact, one could argue quite plausibly,
given the patterns within the City of New York, that
such a move could enhance the opportunities for
mnority voters to participate fully in the process
and to el ect candidates of their choice.

DR. GARTNER: Thank you, Allan

Jerry.

One additional piece of information.
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Jerry was, for a nunber of years, an official in the
civil rights section of the Departnment of Justice.

MR. HEBERT: Thank you, Allan.

It's an honor for me to have an
opportunity to appear before the Comm ssion and talk
to the Voting Rights Act. It's sonmething | have
devoted nmy whole life to enforcing.

The City of New York is required under
the Voting Rights Act to seek what is called
precl earance approval from federal authorities
before they nmake any changes at all that affect
voti ng.

Hol ding a referendumon a switch from
partisan to non-partisan elections, for exanple, is
the inplenmentation of voting changes and so
therefore has to be approved in advance before it
coul d be inpl ement ed.

Simlarly, if in a referendum voting
changes are approved by the voters, then subsequent
to that those approved voting changes again on the
merits have to undergo precl earance approval from
federal authorities.

There are two avenues of securing federa
approval. One is to go through the federal court in

Washi ngton D.C., a special three judge court. The
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other is to proceed adm nistratively through the
Department of Justice in Washington, and subnit your
voting changes to them for approval.

99. 999 percent of all the changes that
gets submitted to federal authorities go to the
Department of Justice because it's considered to be
the nore expedited, | ess costly nmeans of obtaining
precl earance revi ew.

There are only 17 states that are subject
to the preclearance requirenents. New York City
happens to have sonme counties that are covered, and
so any changes that get inplemented within the city
have to undergo this precl earance review.

General |y speaki ng, New York has
proceeded to -- the City | should say, not New York
State, the City has proceeded to obtain preclearance
by going to the Departnment of Justice in its cases.

In order to get preclearance approval,
what the Justice Departnent |ooks at is whatever you
are proposing to change. They are going to | ook at
the before and the after, and they are going to see
what inpact that is going to have on minority
vot ers.

To obtain preclearance, what the City has

to show is that the proposed change, whether it be a
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hol di ng of a referendum whether it be a change from
partisan to non-partisan elections for all city
of ficers, whatever change is before the Departnment
of Justice, the test has now becone as a result of
court rulings that the City would have to show t hat
the changes are not intended to make minority voters
worse of f than they were before, and they will not
have the effect of making mnority voters worse off
than they were before.

And the worse of f | anguage cones from a
decision in 1976 called Beer versus United States,
in which the court said that Voting Rights Act
precl earance requirenments are about retrogression

That is to say changes really, we want to
have a safety net that ensures that any changes that
are made in any jurisdiction will not have any
sl i ppage or back-sliding for mnority voters.

We will only be noving forward or
neutral, we will not be noving backwards. So t hey
come up with what is called a retrogression test.

Just this year you may have heard the
Suprene Court of the United States rendered a new
deci sion called Georgia versus Ashcroft. It does
have sone bearing on the issues that are pending

before the Conmi ssion, so | thought | would spend
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just a mnute to tell you a little bit about the
Georgia versus Ashcroft decision.

What the decision did, it was just
announced in June by the Suprene Court, it talked
about how to define retrogression under the Voting
Ri ghts Act.

It was inportant because you had to
nmeasure the proposed system the benchmark system
the old systemas it was called and the new system

But there was a |l ot of what | would cal
wi ggle roomin making that analysis.

O tentines you could have a redistricting
map, for exanple, just to use the exanple fromthat
case that had a nunber of mnority districts that
el ected mnorities.

And then a state could come in and
produce an additional plan and say, now we have cone
up with a new plan and we've increased the nunmber of
districts by one.

But what if it could be shown they could
have increased it by two or by three. Does t hat
mean a fair plan that would have created nore
districts should have been adopted and the failure
to adopt a plan that really nmaxed out mnority

voting strength was retrogressive in sonme way?
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O to use the exanple from Georgia versus
Ashcroft, what if the districts in the state's map
were all 60 percent minority and the states said,
we think we could actually do a better job of
enhancing mnority voting strength by dropping sone
of the districts down to about 50 percent from 60
and creating additional districts that would be in
the 40 to 50 percent |evel.

We think we can actually provide greater
opportunities for mnorities under that.

So the Supreme Court really gets to weigh
in on those kinds of issues to how does that al
sort out in the retrogression test.

What the Supreme Court explained in
bringing it back to New York City and the switch --
considering a switch to non-partisan el ections, what
it means is that in CGeorgia versus Ashcroft, the
court said when you are assessing a voting change
under Section 5, what you really have to look at is
what effect it's going to have on the ability of the
mnority group within the City of New York to
effectively exercise the franchi se under the new
system

So you really have to conpare, as Dr.

Li cht man has done in his analysis, the opportunities
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that mnority voters have under the partisan
el ection schene and then try to gauge what i npact
t he new system woul d have on mnority voters under a
non- parti san system

What the Supreme Court said in Georgia
versus Ashcroft is that you have to | ook at the
retrogression test in toto. You can't just pull out
little pieces of the election schene and say, well
this part of partisan elections is good and
therefore if that opportunity is taken away in a
non-parti san system that would be bad and,
therefore violative of the Voting Rights Act.

The Supreme Court said no, you have to
| ook at the entire systemin total and see if, even
if there are sone losses for mnority voters as a
result of going to a new system do those | osses get
of fset in other ways by enhancenents or gains.

If the answer is that they at | east wash
out and are neutral, or if they in fact nake
mnority voters better off and Dr. Lichtman has
gi ven you a coupl e of exanples of how that would be,
then the plan will be entitled to Section 5
precl ear ance.

Now, having said all that and ki nd of

I aying out at least the |legal standard, in New York
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the critical question under the Voting Rights Act is
this:

It will be to exam ne the extent to which
t he change to non-partisan elections will inpact the
ability of mnority voters to participate in the
political process effectively.

And the Voting Rights Act is not about
candi dates getting el ected and not about politica
parties. It's about voters being protected.

That is what the Voting Act Rights was to
protect. Right to vote is an individual right, but
it's also a group right when voters coal esce behind
candi dates of choice and the Voting Rights Act kind
of gives that |egal protection.

| have | ooked at thousands of subm ssions
to the Justice Departnent that have been nade over
t he years. The Justice Departnent on average gets
about 20,000 voting changes subnitted to it a year
by jurisdictions that are subject to the
precl earance requirenents.

That doesn't nean there have been 20, 000
changes to non-partisan el ections. There have been
around 150 jurisdictions that are subject to the
precl earance requirenments that have indeed sought

precl earance approval fromthe Justice Departnment.
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In only one instance has the Justice

Department found the problemwith the switch to a

non-partisan el ection schene.

And that was in a

very rural district in the deep south where it was

shown actually that in order to win election in the

general el ection,

benefits of a partisan primary.

As Dr. Lichtman expl a

you really had to have the

ned a few m nutes

ago, mnority voters in this city had difficulty

making it

to that general election. I ndeed he said

in citywide elections, | believe,

candi dat es, Mayor Di nkins and M.

to the general

| east not

only two

Thonpson nade it

So anything that could inprove or at

make worse that situat

on, would certainly

seemlike on its face to be an enhancenent of

mnority voting strength and woul d be somewhat

typi cal ,

I think of the changes that the Justice

Depart ment had revi ewed.

| stopped counting at

around 150 citi es.

Only one of which again is a rural deep south, smal

jurisdiction had an objection fromthe Justice

Departnment, the other 149 had been approved.

read Dr.

The few things that |

Lichtman's report and

pi cked out when

studi ed prior
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submi ssions on this issue to the Conm ssion and read
testimony, the few things that just stuck out for ne
and | think bear on the |egal issue about
precl earance are these two or three things.

The use of non-partisan el ections woul d,
according to Dr. Lichtman's data, actually inprove
the chances of minority preferred candi dates because
t hey woul d have at |east an easier tinme of making it
to the general election ballot, something that has
proven difficult in the past.

The other significant enhancenent is the
candi date qualifying procedures that woul d expand
the opportunities for people to circulate petitions,
and therefore ease the ability to get on the ballot.

Agai n, harkening back to the Georgia
versus Ashcroft decision which says you have to | ook
at the systemin toto, that nay seemlike a discrete
change. As part of the overall systemit can turn
out to be a pretty significant enhancenent.

At the end of the day what really matters
under the Voting Rights Act is will any change to
non-partisan el ecti ons decrease the chances of
getting to the general election

The answer is clearly no, until the

switch to non-partisan elections in nmy judgenent
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woul d be entitled to preclearance under the Voting
Ri ghts Act and woul d receive that approval being
submitted to the city.

Havi ng given you just that part of the
Voting Rights Act, | want to alert you to one other
pi ece that cones into play, Section 2 of the Voting
Ri ghts Act.

Even if something is precleared under the
Voting Rights Act, under Section 5, the preclearance
provi sions that gives you a clean bill of health
i nsofar as Section 5 is concerned, but mnority
voters still have the right under the Voting Rights
Act to go to court and prove the systemis
discrimnatory in its results.

That is to say it doesn't make minority
voters worse off. It was not intended to nmake them
wor se of f. Nonet hel ess, it results in a
di sadvantage to a particular racial or ethnic or
| anguage mnority group in conparison to their
ability vis-a-vis other groups to participate
effectively in the political process.

| have not undertaken that study yet but
I will tell you this, that if have you a systemthat
does not retrogress and you have a systemthat

actual ly enhances opportunities, | think your
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chances are prevailing on a Section 2 case seem
excel l ent indeed, at |east by way of forecast.

Thank you very much.

CHAI RMAN MACCHI AROLA: Are there any
qguestions that any of the Conm ssioners have for M.
Li cht man or M. Hebert?

COW  LYNCH: The only question | have,
M. Chairman, is, | do have sone other questions.

The question | have now, or statenent |
have nowis, | wish we would have gotten both
reports a little earlier so we had an opportunity to
take a |l ook at it.

The question | have is, have you gotten
any indication fromthe NAACP Legal Defense Fund
about their position on non-partisan elections in
general and New York in particular?

MR. HEBERT: | have not.

MR. LI CHTMAN: | have not.

| have gotten no comrunications fromthem
on this issue at all. | have been testifying on
this for many years now.

MR. HEBERT: | did speak with the general
counsel of the NAACP's Legal Defense Fund this
afternoon relating to the Texas matter involving the

Senators now in New Mexico. W didn't get into a
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di scussi on about it.

COVW  LYNCH: Coul d you make the fina
point, if | heard you correctly, that a mnority
group can go into court if they feel that this wll
put them at a di sadvantage?

MR, HEBERT: That point | made at the end
was just to alert the nenbers of the Conmm ssion,
even if a precl earance approval is obtained under
the Voting Rights Act to a change in non-partisan
el ections, mnority voters within the City of New
York or an individual for that matter within the
City of New York can still file a lawsuit
chal I engi ng the non-partisan el ection systemon the
grounds that it dilutes minority voters' rights.

That is primarily what Section 2 of the
Voting Rights Act has been used for

There is a |l eading case back from 1986
cal l ed Thornberg versus G ngl es.

In that case, the court laid out some
standards for judgi ng cases under Section 2 of the
Voting Rights Act.

It provides in essence that in order to
establish a violation of Section 2, a court would
exam ne the totality of circunstances and nmake an

assessnment based on a whol e host of factors as to
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whet her or not the ability of mnority voters or
| anguage mnority voters is being diluted in their
ability to participate effectively in the politica
process i s being denied and abri dged under Section
2.

CHAI RVAN MACCHI AROLA: How many
i nstances do you know of where Section 2 has been in
vote to invalidate a change from partisan to
non-parti san el ections?

MR, HEBERT: | don't know of any.
think I would know. I''m not aware of any.

CHAI RMAN MACCHI AROLA: Are you giving us
a warni ng but not based on substantial evidence of
that having occurred in the past, just that there
is, | guess, a renpte possibility that that m ght
happen?

MR. HEBERT: In every preclearance letter
fromthe Justice Departnent there is a proviso that
says our approval, that's under Section 5, does not
prevent voters fromfiling suit, challenging the
system | was alerting you to that fact.

MR, LICHTMAN: | will follow up on
Jerry's coments about Section 2.

One issue that is a bit tangential to ny

analysis, but is in there that has come up, there
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have been sone suggestions that perhaps a nove from
partisan to non-partisan el ections m ght depress
turnout.

A couple of coments on that. | did test
for that. | |ooked at every |evel of turnout I
could find out in the 100 |argest cities and found
absolutely no rel ati onship between partisan
el ections, non-partisan elections and turnout of any
ki nd.

Simlarly, in looking at non-partisan
special elections in New York City, | was unable to
find any evidence of differential |ow turnout for
mnorities.

And finally, the experience of the 100
cities whereby you get a substantially higher
el ection rate in non-partisan systens than partisan
systems al so speaks agai nst the proposition that
sonehow non-a parti san systemis going to depress
turnout, which in turn will depress minority
turnout, and in turn make it nmore difficult for
mnorities to elect candi dates of their choice.

| wanted to get at that issue because it
could arise in that context.

CHAI RVAN MACCHI AROLA: Wth only

two-thirds of the voters, registered voters in the
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city able to participate in a partisan primary,
doesn't that seemto suggest that voter turnout
woul d be increased by a non-partisan primry
el ection?

MR, LICHTMAN: In primaries there is no
guestion you would greatly expand debates for voter
partici pation.

CHAI RMAN MACCHI AROLA: You take a | ook
at the fact that in 51 out -- 50 out of the -- 42
out of the 51 council elections and 50 out of the 51
el ections, you have such a trenendous difference of
30 percent in the case of 42 and |l ess than 10
percent in the case -- one remaining district.

MR, LICHTMAN: Exactly. The city counci
el ections are so | opsided and non-conpetitive,
anyt hing that would begin to shake that up and get
nore conpetition in the general election would
likely to spark greater turnout.

CHAI RMAN MACCHI AROLA: So we woul d have
conpetitive elections in New York City at the | oca
| evel ?

MR. LI CHTMAN: Woul dn't that be
sonet hi ng?

CHAI RVMAN MACCHI AROLA: It would be hard

to get used to, wouldn't it?
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Dr. Khalid, any question?

DR. KHALID: The sanme question as you
sai d.

My under st andi ng of precl earance, there
is no incident, to your know edge, in any other
jurisdiction when the non-parti san was changed from
parti san?

MR. HEBERT: Not an instance where the
change froma partisan to a non-parti san schenme was
subsequently challenged in court and the plaintiffs
prevail ed.

There have been numerous instances of
where peopl e have actually changed from parti san
el ections to non-partisan, and in the vast
overwhel ming majority of cases, those have received
approval under the Voting Rights Act and there was
only one instance where that did not happen

CHAI RMAN MACCHI AROLA: Are there any
ot her questions?

COW  NEWWVAN: You tal ked about specia
el ections for city council. You studi ed them

My inmpression, |I'mhoping you can tell ne
whether it's right or wong, is that within New York
City, special elections for city council have higher

turnout than special elections for state assenbly
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and state Senate races.

MR, LICHTMAN: | didn't do that study
myself. | believe that was a correct concl usion
the conparison | did was if there was differentially
low mnority turnout.

COVW  NEWWVAN: When you tal ked about the
70 percent rule before, was that based on tota
popul ati on or registered voting?

MR. LI CHTMAN: It wouldn't be based on
regi stered voters. You wouldn't have that kind of
br eakdown. | believe it was based on voting age
popul ati on.

COVM  NEWWVAN: That was the question
whether this would just be triggered by the age, but
you controlled for that, okay.

CHAI RMAN MACCHI AROLA: Are there any

ot her questions?

M. Lynch?
MR. LI CHTMAN: It is voting age
popul ation. | checked ny table, absolutely.

COW  LYNCH: We have been tal king
about, or proposing a kind of hybrid primary, and to
ny know edge that is only applicable to three cities
in the country: Jacksonville, Florida; M nneapolis,

and the state of Loui siana.
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Does your information still hold?

MR. LI CHTMAN

COW  LYNCH

MR. LI CHTMAN:

When you tal ked about a

you nean a primary with --

Wth party | abel

My experience with

non-partisan elections is that even when there isn't

explicit party |abels, people know. That is

usually its prom nent figures, particularly for

cityw

de el ections.

So the fact that you mi ght have party

| abel s whereas other systenms don't have party

| abels, | don't think --

af f ect

this would of course only

my external analysis of 100 cities. | don't

think it would fundanentally inpact upon the

concl usions or findings of that analysis.

ot her

CHAI RMAN MACCHI AROLA: Are there any

guestions?

Dr. Gartner,

W t nesses?

chore.

want to thank them again,

in all

DR. GARTNER

do you want to thank our

will take on that

| thank both Allan and Jerry.

One of the things at the beginning, |

sorts of places,

al

is that the availability

sorts of hours of day
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and night, you say what about this, what about that.
I know it has led me to be a better executive
director and | trust a better product of the
Conmi ssi on.

So thank you, Jerry and All an.

Ant hony, want to enter sonething.

MR, CROWELL: I want to thank you, you
have been extraordinary to work with this year and
previ ous years that we worked together. I am
really grateful for your service to the city and
really the fine anal yses you have given us as an
underlying framework to work fromon this year's
conmi ssi on.

So thank you again.

CHAI RMAN MACCHI AROLA: You al so honor us
by the fact that you are so distinguished in this
field. You bring not only your analysis but
hi story of your involvenent and the way you advanced
the cause of voting rights to all people in the
country, particularly mnorities, so we thank you
very rmuch.

MR. LI CHTMAN: Thank you. W appreciate
the opportunities we have had to be of assistance.

DR. GARTNER: May we have a five-ninute

recess?
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CHAI RVAN MACCHI AROLA: Sur e.

(Recess taken.)

CHAI RMAN MACCHI AROLA: May | pl ease have
some order in the house?

The order before us now is the question
of procurenment, the | anguage.

Al | an, please advise us, we had two
i ssues we were dealing with dealing with
procurement.

Do you want to get to the two issues
regardi ng procurenent that we had carried over from
the |l ast nmeeting, or Anthony, are you prepared to do
t hat ?

MR, CROWELL.: W are going to nove to
t hat .

| just want to say the conmi ssioners have
a copy of a draft final report.

This is a followup to the E-mail they
recei ved. This draft contains sone revisions that
we have nmade in terns of the appendices attached to
them and we have tightened up some of the |anguage.

And as we nove through the substantive
proposal points, we will guide you through the
report.

I will let Allan deal with the
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procurenent issues now and then we will address the
report nore fully as we nove to the various issues.

FATHER O HARE: | read this on the
conmputer this norning, nmy own identification is
i naccur at e. I am no | onger the president of
For dham Uni versity, so it is to read the forner
presi dent of Fordham University, the forner chairman
of the finance board, forner resident of the Bronx.

DR. GARTNER: Are you anyt hing now?

FATHER O HARE: No.

DR. GARTNER: We will call you President
Ameritus. You're far fromformer as far as we're
concer ned.

FATHER O HARE: The last tinme we nmet, one
of the topics we discussed was the question of
procurenent and the issue of the response on the
failure of the City's part to act in a pronpt and
ti mely manner.

We heard at the Queens school neeting
fromboth representatives of the Conptroller's
of fice and of the Mayor's office, and they descri bed
conversations that they had.

There have been subsequent conversations
between them and the |anguage that can be found on

page 103, 1'Il give you a second to turn to that --
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paragraph 6 at the very top of the page, the
underlined portion, you will note fromtwo or three
iterations ago, nonetary was not in there, it is not
now t here.

Both the conptroller and the Mayor's
representatives agree to this.

They have informed nme as recently as four
m nutes ago that they continue to have di scussions
about fleshing this out, including the question of
payment of interest.

And | reconmend that you support this
| anguage that has been devel oped by the two offices.

Just as a kind of parenthetic note, |
refl ect on the work of the Comm ssion, npst
particularly this area.

One needs to | ook, if one | ooks back on
it retrospectively, on not just the things you pass
and enact, but the things you have precipitated,
think in this area the Conmm ssion has been
precipitant for a nunmber of activities that | trust
will be good for the City.

So | recomended that the underlined
portion of the | anguage on page 103 in nunber 6 be
adopted by the Conmm ssion.

CHAI RMAN MACCHI AROLA: This reflects a
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change fromthe | anguage we saw but does not go
entirely to the point that was rai sed by nenbers of
t he Conmi ssi on.

Al an, in your judgnent, this is as far as
we could go wi thout doing violence to the
perspective on what the |aw --

DR. GARTNER: O violence as to the
perspective in each of those offices, appropriately
different.

COW  NEVWAN: Poi nt of order?

CHAI RVAN MACCHI ARCLA: Yes, sir

COW  NEWWAN: The Conmi ssion tw ce the
ot her night voted for sonmething very specific.

CHAI RMAN MACCHI ARCLA: That is correct.

COW  NEVWAN: | believe under the
rul es, unless one of the nmenmbers of that majority
called for a new vote, that what was specifically
voted is required.

CHAI RVAN MACCHI AROLA: Dr. Khalid?

DR. KHALID: Yes. | certainly would like
to ask questions on the non-profit interest paynent.

I was not clear until | heard the menber
fromthe Conptroller's Ofice.

I can go for the nonetary penalty, but |

was not clear on it. That is why | said | wanted
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nore information on it.

But | could go further to the nonetary
penalty, but |I would vote no on your proposal

CHAI RVAN MACCHI AROLA: Are you asking
for a reconsideration?

DR. KHALI Dt Yes, absolutely.

CHAI RMAN MACCHI ARCLA: Dr. Khalid has
asked for reconsideration of that vote.

So l et us now vote the issue as anended,
as it is found in this |anguage.

If we have a majority this will be the
| anguage we will have.

COVW NEWWVAN: Can | add one fact?

Si nce last Thursday, the issue of the
objection to following the state law and creating a
City Charter change that required interest paynents
for late contracting, the objection to it was that
in some way, though the state could do it, it
vi ol ated sone section of state |aw.

| have had di scussions with former
councils to city procurenent agenci es who have
researched this issue and find no such | aw.

And nore inportantly, | have spoken to a
seni or menber of Attorney General Spitzer's staff,

Dan Fel dman, who has informed nme that there is a
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section of the law that if you wanted to inply
creating a problem you could so inply but you could
also inply it the other way.

Speaking for his office, there was a
Charter anendnment that was approved, he couldn't
i magi ne they woul d have chall enged it.

CHAI RMAN MACCHI AROLA: M. Crowell, you
are our |awyer.

MR, CROWELL.: Parts of the | egal problem
is under state |law. Those cases | have heard under
the Court of C ains.

Under the City, the determination is
reveal ed upon an Article 78 petition which goes to
State Suprene Court. |It's a very, very lengthy
process.

There is another strong | egal argunment to
be made that you are actually going to hanper the
process by elongating Article 78 rather than when
you | ook at the State Court -- sorry, the state
provi sions that goes right to the Court of C ains,
which is a much nore expeditious process.

So you are not really achieving the goa
that you woul d necessarily be seeking.

COW  NEVWAN: One woul d assune t hat

woul d happen once and then it woul d be resol ved.
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That you woul d have the court
deternmination that it was in the |legal |aw

And fromthat point on, I amnot an
attorney.

MR, CROWELL: That is part of the |ega
anal ysi s invol ved.

We had a rmuch nore expansive | ega
di scussion over several neetings in the past nonth,
and that is where -- howit's evolving nowin terns
of really trying to get a nanageable tine frane in
pl ace.

COW  NEWWVAN: The sane argunent could
have been made on pronpt paynent. The result has
been that the '89 Charter Commi ssion went forward
anyway and has successfully resol ved the paynent
probl em because what it resulted inis city
agencies and the mayoralty having to set up systens
to expedite paynents to contractors, and that is
what will happen here.

A tracking system now exi sts on paymnent,
a tracking system doesn't exist for contracts.

Thi ngs happen in series concerning
contracts. They happen in parallel concerning
paynments.

| guarantee you, this passes, the City
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will figure out how to contract.

The sane way they figured out how to pay
qui ckly.

CHAI RMAN MACCHI AROLA: Coul d I suggest
since we are at an inpasse here that we add the
phrase, "An interest to the extent pernmtted by
l aw' ?

COVW PATTERSON: | thought there was
nmore of a legal issue than purely whether state | aw
permtted it.

| thought one of the concerns was that if
you include in a Charter |anguage which appears to
give an entitlement of the specific type to somebody
who might be a beneficiary of this section, you are
risking litigation against the City, whereas if you
speci fy nonetary renedi es, nobody really quite knows
what ki nd of nmonetary renmedi es woul d be fashioned.

If you specify interest, everybody knows
what interest is.

And there was sonme concern expressed by
peopl e who know a | ot nore about the procurenent

process than I do, that placing the word "interest™
in the Charter was ultimately going to result in
greater cost to the City in the sense of greater

litigation, presunably in the Article 78 procedures.
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COVW  NEWWVAN: That did not happen with
the '89 Charter Conmission, but | can live with the
Chai rman' s suggestion

DR. GARTNER: I would be happy to
accept your suggested concl usion.

COW  NEWWAN: As woul d |

CHAI RMAN MACCHI AROLA: To the extent,
accepted by -- to the extent pernmitted by state | aw

COW  GATLI NG That doesn't dea
with --

DR. GARTNER: Let's understand what
happens.

CHAI RVAN MACCHI AROLA: VWi ch rul e shal
speci fy the appropriate remedy including nonetary
remedi es and interest to the extent permitted by
law, failure to neet the terns of any applicable
schedul e for taking such actions can then -- the
Board nmay set forth exceptions to these rules.

So the Board is the -- the power is al
on the Board. We are not giving them nore power
than they woul d choose to exercise because they have
the power to withdraw it or not.

We are giving themthe power, if they so
decide to give interest.

The second sentence nodifies that



(516) 741-5342 AR-TI RECORDI NG COVPANY (212) 349-9692



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

44
dramatically, | think.
COW  NEWWVAN: | accept it.

CHAI RMAN MACCHI AROLA: W have a few

| awyers.
COW GATLI NG I want to say "and
interest."
CHAI RVAN MACCHI AROLA: "Or interest.”
DR. GARTNER: My under st andi ng of your

suggestion was including nonetary renedi es, which
enconpasses what Conm ssioner Patterson said, which
woul d specify and add to the extent pernmitted by
state | aw but not add the word "interest."

That is what |'m saying.

COW  NEWWAN: Your recomendation did
include the word interest.

CHAI RVAN MACCHI AROLA: If the word
i nterest causes them a problem nonetary renedies --

COVM NEWMAN: I don't know why it
shoul d.

COVWM NORAT: Interest is the nmonetary
r emedy.

CHAI RMAN MACCHI AROLA: Let me call the
qguestion on the way in which this is now worded
with the understanding that there's an expansive

reading, and if they determi ne that interest is one
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of the nonetary renedies, it's possible it's
i ncluded in the scope, the history of this
di scussion we have had, it nakes it clear that we
are not in any way circunscribing interest, if that
i s perm ssible.

On the question as it is produced here --
M. Lynch?

COWMWM LYNCH: Yes.

COVMWM  NEWWVAN: Yes.

COVWM PATTERSON: Yes.

DR, KHALI D: Yes.

COW GATLI NG Yes.

COVM  NORAT: Yes.

FATHER O HARE: Yes.

COW  GARCI A: Yes.

COW SI EGAL: Yes.

CHAI RMAN MACCHI AROLA:  Unani nous.

Thank you very nuch.

We are now -- we had -- did we have one
ot her issue on procurenent?

DR GARTNER: That is it.

CHAI RMAN MACCHI AROLA: That was wor ked
out between the Conptroller and the Mayor. W had
that | anguage | ast tine.

DR. GARTNER: Yes.
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Questions for the ballot, do you have
that for us?

COW LYNCH: M. Chairman, on
procurenent, | did get a meno from Commi ssi oner
Patterson that we worked out the | anguage on vendex
to the satisfaction of the city council

COW PATTERSON: Commi ssi oner Newman
sent an E-mail making a few observations regarding
your concerns, and then | sent around a responsive
E-mai |l that in essence said well done, Conmi ssioner
Newman.

And | said in addition, the |anguage that
was presented at the |last neeting as | understood
it, had been approved by -- regardi ng procurenent,
and the relationship between the Mayor and the
Conmptroller's office and the vendex issue, had been
approved by Speaker M|l er and counsel

DR. GARTNER: It was approved by his
counsel, who was asked whet her he was speaking for
t he speaker and he said yes.

COW PATTERSON: Yes.

COWM  LYNCH: So it's a yes to ny
guestion?

CHAI RVAN MACCHI AROLA: Yes, it's a yes.

What we heard in Queens, we had the
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di scussion here, and then in Queens we heard that
they had reached a limt on the |anguage, and that
was fine with M. Lane, and then M. Lane was asked
specifically if he was speaking on behal f of Speaker
MIler, and he said yes.

COVWM  LYNCH: Here.

CHAI RMAN MACCHI AROLA: He didn't say
that here. He said that in his nmenorandum

COMM  LYNCH: In Queens?

CHAI RVMAN MACCHI AROLA: Did he say it in
Queens or the menorandunf?

COW PATTERSON: In the menorandum
where you circul ated new | anguage.

DR. GARTNER: He said it to me and |
have -- if any Conmi ssioner wi shes to see it, his
handwritten version on the back of an old piece of
paper, sitting in my cubicle in the bull pen.

CHAI RVMAN MACCHI AROLA: We are fine on
any of the | anguages.

Any questions that are open, we can now
proceed to vote on the ballot |anguage itself.

The determ nation, we have had three sets
of ballot issues that we presented.

COW Sl EGAL: What page?

CHAI RMAN MACCHI AROLA: I am not on any
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page yet.

Ladi es and gentl enen, we have three sets
of -- | want to work back through the ball ot
guesti ons.

We have three separate itens that if we
agree will be presented to the voters as three

bal | ot questi ons.

VWhat | want to do is to start the
di scussion by starting with the question on city
el ections, non-partisan elections.

Before that you want to do sonmething on
ef fective dates?

MR. CROWELL: I want to make sure that
everybody has this separately pulled out about the
effective dates of the provisions, and we can go
through that as we hit each ballot question.

If you want to do it by pockets, you can
address it pocket by pocket, that way.

I want to nmke sure everybody that has it
in hand cul |l ed out separately.

CHAI RMAN MACCHI AROLA: Let's first
di scuss the ballot question of non-partisan
el ecti ons.

Al an, do you want to go through the

pi eces of this so that we can get a vote, | think?
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DR. GARTNER: Bal | ot questions is a
forei gn | anguage. In which there are -- there is
rul es, sonme of which Iist the findings.

Essential intent of the ballot |anguage
is to give the voter a fair picture of what it is
that is being proposed, to do it in |language that is
clear and not jargon filled, and to give the voter
an indication of the -- both the scope of the change
and what it is that it replaces, if it replaces
anyt hi ng.

And it's to be short. O relatively
short, however one defines "short."

VWhat we have done, for ne at |east, you
know, my head is organized in colums, | went
through the 8 or 9 topics that we addressed, and you
can see, | trust, the reflection of each of themin
this item

The first sentence addresses the

guestion, overall question that there will be a new
systemof city elections and that it will cover the
three sets of offices that we have -- that you have

i ndi cated you wanted to do, three citywi de and five
bor ough presidents and the council menber.
The next sentence that begins, "The

Septenber primary," response to the question that
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will there be a primary election, and it makes cl ear
that it will be open both to voters and candi dat es,
and all means all, but in this instance, we spel
out "all" regardl ess of party nenbership independent
stat us.

The next question in that list, "How do
you nove fromthe primary election to the genera
el ecti on?”

It is the top two vote getters who nove
fromthe primary to the general election. That
el ection is held in Novenber.

The next sentence, "Both el ections nakes
clear that the candidate, if he or she wi shes, may
i ndicate party nenbership on the ballot."

Next sonmewhat |ong sentence, | will cone
back to that in a nonment, the question of
rel ati onshi p between canpai gn finance and the
non-parti san el ection.

It nmakes clear that those candi dates who
participate in the voluntary canpai gn finance
program that word is underlined because it's
critical in the legal analysis of whether you're
dealing with infringenent on free speech as opposed
to sonmeone voluntarily accepting m nutes on his or

her speech in exchange for public noney.
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May not accept contribution for politica
parties or party conmttees.

The next sentence describes the mgjor
change that will replace the current system of
political party nom nations and prinmary el ections,
which only party nenbers nmay vote.

The changes woul d take effect after the
2005 citywi de el ection

I want to turn, if | may, before we get
to whatever discussion, to the issue:

We went back and forth at our | ast
nmeeti ng about how to descri be soneone who is
regi stered to vote but is not a menber of a party.
We played with words such as "unaffiliated" and
"i ndependent . "

The recomendati on here is that we use
the word "independent."

The downside thereafter is it mght
confuse sonmeone in terns of neaning the i ndependent
party. But the up-side is that's the common term
t hat people use rather than "unaffiliated,” and it
seened to be the clearer choice

I guess the third option, there always
are three, is to use either/or, but that seenmed to

be confusing to the voters, so | think it best to
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opt for a particular one.

| just want to be clear that we have
chosen i ndependent status to describe persons who
are registered but not -- did not select a party.

The other issue, and Anthony will talk
about it, it's in the package that you have, rel ates
to campai gn finance, and the question of
attribution.

We heard a great deal of discussion
testinmony and di scussi on about attribution, how that
is used in the current scheme and whether it could
be used in a non-partisan setting.

Ant hony, do you want to pick up on that?

MR, CROWELL: You will have seen in your
report an analysis of the proposal to have the
Canpai gn Finance Board attribute party spending in
non-partisan primary in general election

Upon revi ew today, that section has
changed a little bit, but the actual |egislative
| anguage has not. That | anguage, on page 79, the
| anguage based on all our testinony that we heard
| ast Thursday night, the specific attribution
| anguage has been nodified, and this is in the draft
that was sent to you last night, to nmake nore clear

exactly how attribution should take place, and the
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representative fromthe Canpai gn Fi nance Board who
was t here spoke about their attribution rules.

What we put together for the Conm ssion
was based on using those rules, and using a | ot of
the characteristics that woul d be apparent in any
non-parti san el ection.

Let me read to you the change to that
section which is going to be 1052.

Section 1052(b) says, "The Board shal
promul gate rules as it deens necessary to attribute
expenditures that indirectly assist or benefit a
candi date participating in the voluntary system of
canpai gn finance reformas in kind contribution to
such candi date."

What | just read was existing |anguage.

The additional |anguage, "lIn addition,
and without limtation of the preceding sentence,
the Board may require a participant to denonstrate
in a proceeding before the Board that expenditures
made by a party committee or a constituted comittee
of a party are not in kind contributions to the
partici pant. Factors for determn ni ng whether
contributions are expenditures by a party conmm ssion
or constituted commttee of a party are coordi nated,

shall include but not be limted to the party
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menber shi p, party registration, choice of
regi stration, status on the ballot, party
affiliation, party identification, the voter guide
or canpaign literature of a party when the Board
deternmines that the participating candi date has not
met his or her burden of proof, and that an inkind
contribution or expenditure has been made, the Board
shall attribute such contributions or expenditures
to the participating candi date consistent with its
rul es of governing party contributions and shal
promul gate rulings to adm nister and enforce this
provision."

CHAI RMAN MACCHI AROLA: | note the phrase
that started the paragraph, "In addition and w thout
limtation of the preceding sentence,” which is the
sentence whi ch authorizes the canpaign finance rules
to do this work. Therefore gives to the Canpai gn
Fi nance Board di scretions.

In no way is this a limtation of the
Canpai gn Fi nance Board, but rather an opportunity
for the Canpaign Finance Board to define those rules
necessary to inplenment its power.

| think, Father O Hare, the question you
raised with us at the last tine we discussed it --

FATHER O HARE: I didn't say anything.
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CHAI RVAN MACCHI AROLA: At the tinme, you
said the Board may be limted. | think the staff
has gone out of its way here to nodify that to neet
t hat obj ection.

FATHER O HARE: The change is that you
have given the Board discretion rather than telling
the Board what to do, | think that is a nice
di pl omatic way of doing it.

I amall for diplonmacy, or at |east
polite speaking. It doesn't necessarily solve the
probl em

CHAI RMAN MACCHI AROLA: Anyt hi ng el se on
t hat ?

DR. GARTNER: I will be glad to answer
any questions about the ballot |anguage.

CHAI RMAN MACCHI ARCLA: Let ne first then
ask any of the Conm ssion menbers if there is
anything in this | anguage that does not include the
el enents of what we have di scussed.

Is there anything mssing in here or
anyt hing i nappropriately stated that we would |ike
to deal with?

COVW  NEWWVAN: I have a question we can
lead to that.

CHAI RMAN MACCHI AROLA: Yes.
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COVW  NEWWVAN: When we were discussing
the issue, we tal ked about special elections that
woul d take place between el ections and we needed to
change those rules also to confirmto these rules,
and though we may have done that in the broader
docunent, the little paragraph doesn't comrunicate
that that has occurred.

CHAI RMAN MACCHI AROLA: What you're
saying is the proposal would anend the City Charter
to establish a new systemof City elections for the
of fices of Mayor, Public Advocate, Conptroller
Bor ough Presi dent and Council Menber in regular and
speci al el ections.

COVM  NEWWWAN: Yes.

CHAI RVAN MACCHI ARCLA: Because the
speci al elections are also nodified by this since --

DR. GARTNER: It is the intent of the
paragraph, M. Newran points out, it doesn't
speci fy.

CHAI RVAN MACCHI AROLA: Can we add that,
"in regular and special elections or in al
el ections"?

We are nodifying.

MR, CROWELL: My recomrendation is that

because we are establishing an entirely new system
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of City elections where the non -- where the current
non-parti san special election is necessarily
subsunmed now into this new system

We have in the legislative text included
amendnents to all those provisions in every one of
the City offices. | think it was ny intent when
wrote it and nmy understanding that it would be
reflective of the entire system as applying to that
entire system

So | think the phrase, "A new system of

City election for the offices," incorporates the
noti on of elections to fill vacancies.

COVM NORAT: | agree.

MR, CROWELL: | think one of the things

the Commi ssion wants to consider is nmeking sure the
voters don't have too much to read through because
there are going to be, obviously several other
questions you're putting forth. But you want to
make sure they have enough information to nake those
det er m nati ons.

We can certainly put information --

CHAI RMAN MACCHI AROLA: Let's see --

MR, CROWELL: My recommendati on woul d be
that it's incorporated in there.

CHAI RMAN MACCHI AROLA: Any objection to
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keeping it the way it is, Steve?

COW  NEWWVAN: No, it's okay, | was just
asking the question.

CHAI RMAN MACCHI AROLA: Any ot her
guestions on this |language as to this issue?

Commi ssi oner Lynch? Conmi ssioner Lynch
has some issues in his nenorandum | don't think
this is the appropriate tinme.

COVM LYNCH: I just want to tal k about
some recommended changes, particularly on City
el ecti ons.

In the first sentence, if we -- where it

says "election for,” if we could put "elimnnation of
party primaries" in that first sentence.

And then in the third sentence where it
says, "Septenber primary elections,” if we could put
"prelimnary" election, instead of "primary."

And the third recommendati on woul d be on
this | anguage -- would be instead of "independent,"
that we put "affiliate.”

CHAI RMAN MACCHI ARCLA: W have three
suggesti ons.

Is there a second to any of those

suggesti ons? Anybody secondi ng those suggestions?

FATHER O HARE: | second them
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CHAI RVAN MACCHI AROLA: Al three?

FATHER O HARE: Some of them at |east.

CHAI RMAN MACCHI AROLA: Let's get the
ones you want to second.

Bill, the first one is?

COW LYNCH: The first one is in the
first sentence where it says "election for," | want
to put, "elinmnating party primaries."

FATHER O HARE: I don't support that.
Later in the statenent it says, "replace the current
system'

They do say that further down.

CHAI RMAN MACCHI AROLA: You are not
secondi ng that?

Is there any other second to that?

FATHER O HARE: I think saying the
Septenber prelimnary el ection systemrather than
primary would clarify the difference between the old
system and the new.

CHAI RVAN MACCHI ARCLA: Di scussi on on
t hat ?

COW LYNCH: The third was where it
says "independent, affiliate.”

CHAI RVAN MACCHI ARCLA: One at a tine.

Fat her, you want to change " Septenber
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primary election" to --

FATHER O HARE: | am seconding Bill's
suggestion from"primary" to "prelimnary."

CHAI RMAN MACCHI AROLA: | never heard of
a prelimnary election. That is part of the
probl em

I think npst people describe it as
primaries, even when they are non-partisan
primaries, those elections are called primary
el ecti ons.

| don't know

FATHER O HARE: You are not calling
this --

CHAI RMAN MACCHI ARCLA: It's a
non- parti san.

We have been sensitive to the | anguage
that Bill sent. Bill sent sonme | anguage to us. I
think the drafter has nade an effort to accomopdate
t hat .

That is why we are not using the | anguage
part.

VWhat Bill had said to us in his
menor andum was, in fact, reviewed by staff and they
made those corrections to reflect -- or made those

changes to reflect Bill's nenn. There were a nunber
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of points in there.

So we have al ready gone to that point.

COW  NEWWVAN: A suggestion is maybe not
to use any termand just refer to it as the
" Sept enber el ection.”

CHAI RVMAN MACCHI AROLA: | think part of
what we want to do is nmeke it clear to voters, they
understand it's a primary el ection

It seens to ne we are arguing around |ess
clear than nore clear |anguage.

It's a Septenber primary.

COVM  NEWWAN: We don't want to confuse
voters either.

COVWM PATTERSON: Can | speak to that?

I amnot a local politician, | never have been,
have agoni zed on whether it should be primary,
prelimnary, or anything like that.

When you are talking to -- when you are
trying to appeal to the kinds of voters that we seem
to be trying to expand, to bring into the system
they aren't going to be thinking |ike party
| oyal i sts.

They think a primary is the first
el ection you get to in Septenber. They don't think

of it as a party or non-party. Simlar to what
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Frank was sayi ng.

| say that as sonmebody who doesn't think
like a partisan.

So | really felt quite strongly about
this, as | thought it through

And to nme, primary neans first. That is
the dictionary definition, the first election is in
Sept enber .

And | think to npost people who are not
intimately involved in local politics, primary just
means the first time you go to the polls.

COW  LYNCH: Sonmeone who is very
i nvol ved, the people | talk to, "primary" has a
broader nmeeting than "first."

COW PATTERSON: I think there is a
legitimate di fference of opinion.

I["mjust saying | really worried about it
because | started thinking, what does the regul ar
voter, the person who just has to show up to vote
and who is not deeply involved in party politics,
what does primary nmean to that person

And | can't get to the point of thinking
it is so associated with the party prinmary that
person is going to be confused if you are calling it

a primary. They are going to think it's the one
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have to vote for in Septenber.

COW GARCI A: The second sentence of
the section talks about it's a primary election

The third to final sentence tal ks about
primary el ections, which only party nenbers are
allowed to vote.

I find that sinple. If we introduce
anot her word, that mght throw people off in termns
of what we want to neke it fromand to.

COW PATTERSON: | agree.

CHAI RVAN MACCHI ARCLA: I think we have
had di scussion on this | anguage, does this |anguage
fit the resolution -- | guess the question is --

COW LYNCH: | second it.

CHAI RMAN MACCHI AROLA: Let's vote on the
anmendnents that Bill has suggested.

COWM LYNCH: | vote yes.

CHAI RMAN MACCHI AROLA: M. Siegel ?

COW S| EGAL: No to Bill's amendnent.

COW  NEWWVAN: There's only one
amendnent .

CHAI RMAN MACCHI AROLA: Bill's three
amendment s.

COW  NEVWAN: The first was seconded.

The third one we haven't discussed.
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CHAI RMAN MACCHI ARCLA: The second
anmendnent, which | think is the right to bear arns.

COVW  NEWWAN: | vote yes.

COVW PATTERSON: Which is the yes and
which is the no?

CHAI RVMAN MACCHI AROLA: The | anguage Bil |
wants to change to "primry."

COVW PATTERSON: No.

DR KHALID: | wll keep the sane order
No.

COW GATLI NG No.

COVM NORAT: No.

FATHER O HARE: Yes.

COW  GARCI A: No.

DR. GARTNER: No.

CHAI RMAN MACCHI ARCLA: Resol ution is
def eat ed

The third of your amendnents is --

COMW LYNCH: Where it says
"i ndependent," put "unaffiliated."

CHAI RMAN MACCHI ARCLA: Both el ections
candi dates can indicate their party menmbership or
unaffiliated status on the ballot.

COVW  LYNCH: I nstead of "independent,"

it says in the voter guide "unaffiliated."
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CHAI RVAN MACCHI AROLA: The question |I'm

asking is whether this clearly represents what we

sai d.

Did we vote that candidate could indicate
i ndependent status on the ballot? I don't think we
said that.

COW LYNCH: It said "unaffiliated."”

CHAI RMAN MACCHI AROLA: | think we said a

candi date can identify with his or her political
party.
We didn't say what the consequences woul d
be --
COW  NEWWVAN: We say not hing.
FATHER O HARE:
I ndependent/unaffiliated, if they are not on any
party, they can say independent/not affiliated.
CHAI RMAN MACCHI AROLA: We gave the
option, | didn't recall.
COW PATTERSON: It's on page 69.
MR. CROVELL: Section 69.
This is what Alan was getting to.
COW PATTERSON: Page 69.
MR. CROWELL: Those are in the
conform ng amendnents.

This issue conmes up | think eight tines



(516) 741-5342 AR-TI RECORDI NG COVPANY (212) 349-9692



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

66
in this docunent.

And the question we need to resolve is
exactly what options people are going to have.

Thi s document can change by your vote.

The options were independent,
unaffiliated, one or the other, or
i ndependent/unaffili at ed.

The way this docunent reads now, and we
were unclear, that's why we're seeking resolution is
how should it read in the ballot, should someone be
abl e to say independent? Shoul d they be able to
say i ndependent and/or unaffiliated or should it be
a conbi ned ternf

That is what we need the Commission to
vote on now.

DR. GARTNER: That is in effect -- one
of the options you're proposing is M. Lynch's
noti on?

MR, CROWELL: That is right. One of
the proposals is M. Lynch's notion

CHAI RMAN MACCHI ARCLA: So that a
candi date has the follow ng choices, let's say, |ist
party, if that is whatever party, registered,
recogni zed political party.

MR, CROWELL: Ri ght .
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CHAI RMAN MACCHI ARCLA: Coul d indicate
i ndependent/unaffili ated.

MR, CROWELL: Correct.

CHAI RMAN MACCHI AROLA: And coul d choose
to put nothing.

MR, CROWELL: Ri ght, or they could
choose to put thensel ves as i ndependent or
unaf fili ated. They can have four choices, up to
four choices; their party, independent, unaffiliated
or bl ank. Up to four choices.

FATHER O HARE: Can we reduce it to
three?

COVM  NORAT: We can take "independent™
out .

CHAI RVAN MACCHI ARCLA: Take the word
"i ndependent" out and |ist party, unaffiliated or
silent.

Three choi ces.

COVM NORAT: | thought Bill said
everywhere where i ndependent appeared.

COW PATTERSON: He is tal king about
t hi s paragraph.

COVW LYNCH: Only this paragraph. I
was tal ki ng about just this paragraph.

CHAI RMAN MACCHI AROLA: | understand
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t hat .

We'lIl have to go back and take that out.

MR, CROWELL: I want to point out, we
had received sonme comments after the neeting | ast
week, people were confused, and a nunber of people
said to the staff that they were -- they felt use of
the word "unaffiliated" somehow may be unclear to
peopl e.

"l ndependent” actually nmeans sonething in
nodern political parlance.

So that was sonme of the conmentary we had
hear d.

COVM  NEWWVAN: VWhat is the Board of
El ections tern®

COW GATLI NG | ndependent

unaffiliated, what does it say on the registration

card? I think it's independent unaffiliated.
MR, CROWELL: | don't have a
regi stration card. I think it is independent.

CHAI RMAN MACCHI AROLA: What you have to
do, if you say "unaffiliated,"” which is -- which is
Fat her O Hare's suggestion, to add unaffili ated,
your suggestion, your nodification.

Bill's choice of unaffiliated, we'll give

Bill credit.



(516) 741-5342 AR-TI RECORDI NG COVPANY (212) 349-9692



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

69

Does a Board of Elections -- if the Board
of Elections says unaffiliated/independent --

COW S| EGAL: We can go around in
circles, let's call a vote

CHAI RVAN MACCHI AROLA: VWhat is the
guestion?

COW S| EGAL: Bill made a notion
Fat her O Hare accepted, substitute "unaffiliated"

for "independent."

MR, CROWELL: | ndependents on the voter
recognition party would check off, | do not wish to
enroll in a party.

COVM  NEWWVAN: It doesn't use either

term

COWM PATTERSON: We can take that
entire phrase and put it in.

CHAI RMAN MACCHI AROLA: The ot her option
is, of course, not to put anything.

You can put your political party, list
yourself as unaffiliated or leave it bl ank.

Those are three choices that someone has.

Bill's recomrendation, we sinplify it and
say "unaffiliated" rather than "independent."

M. Lynch, on the proposal ?

COWM  LYNCH: Yes.
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I want to be clear, exactly clear what |
was voting on.

"Unaffiliated."

CHAI RMAN MACCHI AROLA: I woul dn't think
of engaging you in any vote on the wong side.

I have ny friendship to take care of,

t oo.

M. Siegal?

COW S| EGAL: No.

COW  NEVWAN: Before | vote, | want to
say the discussion we have been having tal ki ng about
| eavi ng people the option of not saying anything is
nowhere listed in this paragraph.

CHAI RMAN MACCHI ARCLA: The word "coul d"

conveys that. It doesn't say "shall," it says
"coul d."

Therefore, you can list party
affiliation, independent under bill of the anmendnent
or |list nothing.

When you read through here it will say
t hat .

On the resolution, the amendnent.

COVM  NEWWAN: Yes.

COW PATTERSON: | don't know, let me

pass.
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DR. KHALID: I'Ill pass.

COW GATLI NG No.

COVM NORAT: No.

FATHER O HARE: Yes.

COW  GARCI A: No.

CHAI RVAN MACCHI AROLA: Do you want to
vote -- I'Il vote no. If you want to be sure we
have a majority here.

DR. KHALID: No neans we are having
i ndependent/unaffili ated.

CHAI RVAN MACCHI AROLA: W are going to
keep it exactly the way it is.

These guys worked all weekend to put all
this stuff together.

The last thing | want to do is send them

home and nmake them change all four.

DR. KHALI D: I will keep the word |ike
this.

COW PATTERSON: I will vote no.

CHAI RVAN MACCHI ARCLA: The resol ution
fails.

MR, CROWELL: The question will remain
"i ndependent . "

The | egislation should just read, "Party

regi stration or independent status."
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I's that what |I'mto understand?

DR. GARTNER: Yes.

MR, CROWELL: That's fine

DR. GARTNER: One coment, only one of
the three of us worked all weekend, M. Crowell

CHAI RVMAN MACCHI AROLA: Sonebody reported
you guys worked all weekend.

COVM  NEWWAN: My E-mail indicated
you're sending out a report at 4:00 a.m I thought
that was pretty inpressive.

DR. GARTNER: | stayed up | ast night,
M. Crowell stayed up two nights in a row. I want
the record straight.

CHAI RVAN MACCHI AROLA: He did get three
days off this sumrer.

MR, CROWELL: Today is my birthday.

COW NORAT: When we're done, we'l
si ng.

CHAI RVAN MACCHI AROLA: This is the
resol ution. It embraces all of the amendments and
all of the suggestions that it made.

M. Lynch made several suggestions of a
substantive nature.

Bill, do you want to advance any of those

at this point for discussion, or nodify anything you
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al ready agreed to?

COW LYNCH: No.

CHAI RMAN MACCHI AROLA: Then if we have
it, let's put it to a vote.

| shoul d enphasize here, this is a vote
to submt this ballot question to the voters.

It does not require that you agree with
all of it, with nost of it, all it requires is that
at this point in the process you believe the voters
of the City of New York should have this question
put to themin the election in Novenber.

M. Lynch?

COW LYNCH: M. Chairman, before
vote, | would like to make a couple of short
conments about the vote.

When | make my vote, | have taken into
consi deration a couple of things.

One, the community in which I cone from
and try to the best of my ability to understand that
comunity's concerns on these issues.

I know | have been the poster boy on this
Conmi ssion for the Denocratic party, but | tried the
best of my ability to be objective and listen to al
the information to nme brought to ne before | nmade ny

vot e.
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Even before | cast ny vote now, | want to
thank the Mayor, | want to thank the nenbers of the
Commi ssion, and | want to thank nmy two col | eagues
behi nd me who hel ped ne tremendously with this stuff
we had to | ook at.

VWhen | first was asked to do this |
wasn't sure if | could handle all the information
that was put before us.

But | still think we rushed this process.
That we did it too quickly. We didn't do the
necessary study, and m dway through the process, we
changed horses.

And what | nean by that, we went -- we
wer e tal king about non-partisan el ections and then
we put this, what | call the Jacksonville position
on us, where candi dates could put their party
affiliation, and we hadn't done any real study, we
hasn't really |ooked at it.

I wasn't sure what we were voting on and
I"'mnot sure if the community in which I thought |
was representing was understand -- understood what
was happeni ng here.

First we were tal king about non-partisan
el ections, then we went to candidates putting their

names on the ballot.
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The ot her concerns | had was what |
t hought was the nmain objective of this Conm ssion
The main goal of this Commission was to increase
voter participation. And | put forward three or
four proposals.

One being same day voter registration,
and | thought there was sone argunents pushing ne
back that said that same day voter registration was
not in the purview of the Comm ssion

| also raised the issue of non-federa
citizen participation.

| got a similar push-back and | raised
the i ssue of extended voting days.

And really didn't get an answer on that
until late in the process.

And so being the politician | am | went
public on it.

| probably ruffled a few feathers on the
Conmi ssion, and therefore |I apol ogize for doing
that, but | wanted the comrunity at |large to know at
| east where | stood on this, and that's why | went
publi c.

Again, | want to thank the Mayor for
allowing this, the Chairman and the staff for

tol erati ng what ever push-back | made.
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And | particularly want to thank Andy and
Deni se who have been very hel pful advising nme and a
| ot of other people | talked to in the city about
what we're doing.

Wth all of that, | vote no at this
poi nt .

CHAI RMAN MACCHI AROLA: Thank you, sir

It goes without saying we all appreciate
your service. These don't go to any basic questions
about how we relate to each other as people on this
Commi ssi on, as you have done a fine job in terns of
representing what you believe and we can only
support that, | can only support that and take ny
hat off to you.

Thank you.

Commi ssi oner Si egal ?

COW S| EGAL: Yes.

COVM NEWMAN: | believe this proposa
presents a great opportunity to increase voter
partici pati on and i ndependence in the governance
process of the city, so | vote yes.

COW PATTERSON: Yes.

DR. KHALID: | also believe that this wll
help the ethnic comunity all over the city and so

vote yes.
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COW GATLI NG Havi ng served on this
Commi ssion twice, I'mgreatly honored and | |earned
alot.
Li ke M. Lynch, | am a product of the

deep south and a benefactor of nmany things that went

on. My grandfather had a cotton farmin
M ssissippi. He's 67 years old. Just like | want
my grandfather to, | want the mllion and a half New

Yorkers who can't vote to vote.

CHAI RVAN MACCHI AROLA:  Thank you.

COVM NORAT: | am al so very honored to
have served on this Commission twice. | amvery
happy to vote yes on this proposal

FATHER O HARE: | amafraid | have to
vote no on this proposal. I will be open to
partially put on the ballot that the voters may
judge it even though | vote against it. | fee
that posture is too confusing and too anbi guous.

Let me previously say why | am voting no.

I think the staff has pointed out that
t he acadenmi c research done on the different el ection
schenmes that we have considered and the experience
of other jurisdictions is inconclusive regardi ng New
York City.

| understand this to nean that the
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acadenmic research presently avail able cannot support
confident predictions about either the negative or
the positive consequences of the elimnation of
party primaries in New York City.

It is not clear to ne what kind of new
research coul d provi de persuasi ve evidence, that the
elimnation of party primaries with both the
i nportant goals and greater voter participation of
citizen engagenent and other rationale behind what
its proponents see in eventual reform

Agai nst this background of inconclusive
research, and after considering the testinony we
have heard for many citizens and groups over the
past several nonths, | remain concerned about the
possi bl e uni nt ended negative consequences of such a
fundament al change. In particular, |'m concerned
about three possible negative consequences.

I m concerned about the great irony which
Dougl as Kelter warned on July 24th, that the
elimnation of party primaries could actually
i ncrease the power of party bosses by stripping away
the right of party rank and file to vote in party
primaries.

Most of all, | am concerned about the

dangers that these fundanental changes poses for New
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York City's canpaign financial program dangers
which | believe the staff and the Commi ssion do not
fully appreciate.

I am al so bothered by the assertion of
the staff report that | read this norning on ny
conputer that 80 percent of the testinmony we have
heard supported the elinination of party prinmaries.

In fact, two groups consistently and
repeatedly spoke in favor of this change,
representatives of the |Independence Party and the
new era Denocrats.

While it is true that elected public
officials and Denocratic party |eaders were vehement
in their opposition, and it could be argued they
have a vested interest in the present system it is
also true we heard testinony fromthe working famly
party and from every good governnent group that
appeared before us who argued against putting this
proposal on the ballot at this tine.

| refer to Citizens Union, NYPER and
Common Cause

Even the representatives of the
| ndependence Party, the strongest, | should say
those vari ous good government groups testified only

once; therefore, they are not included in the 80
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percent who testified for it.

Finally, the representatives of the
I ndependence Party, the strongest and nost
consi stent advocate of the elimnation of party
primari es have expressed their fundanental
di sagreenment with the proposal we are now
consi dering, nanmely one that would all ow candi dates
to indicate their party affiliation or |ack thereof.

For these reasons, | conclude |I nust vote
agai nst putting the changes in the ballot in this
Novenber's el ecti on.

CHAI RMAN MACCHI AROLA: Thank you.

COW GARCI A: | amsitting on | ast
year's and this year's Conm ssion and attending
probably 30 or 40 hearings. | am happy to vote yes.

CHAI RVAN MACCHI AROLA: | have a note
from Comm ssi oner Tsang who unfortunately is
traveling and can't be with us.

"Although | can't be with you to vote on
whi ch proposal should be placed on the ballot, |
woul d nonet hel ess give ny support. | support the
Commi ssi on pl aci ng non-partisan el ections on the
bal | ot . It is clear to ne is entity of the current
parti san system of elections is deeply flawed and

non-parti san el ections would provide a breath of
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fresh air in the voting booth. This reformis
critical to procuring our candidate pool that is
reflective of the diverse comunities and
perspectives our city and el ections are conpetitive
and conducted with integrity."”

I would Iike to express my support for
the questions that we have here, both affirmatively.

It seens to nme there have been a numnber
of argunents that have been quite persuasive and
argunents that convince ne even further. | nust
confess | came to this process with a belief having
of fered the 1988 Charter provisions regarding
non-partisan elections with special elections for
the city council

That it was a good thing, provided access
for nore people. I think the elections we have had
since that tinme have denpnstrated it.

But | think a nunber of things should be
enphasi zed.

First, the trenmendous nunber of people,
fully one-third of the people who are enroll ed,
regi stered to vote do not participate in the primary
el ections that really matter in this city, the
primary el ections of the party to which I bel ong,

Denocratic party, and to which | would wel cone
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additional voices into that party process.

The second thing that | think it would do
woul d be to make sure that access is available to
nor e candi dates.

When we see so many ballot -- people
being thrown off the ballot for technical reasons,
for reasons that they have not properly filled out
forms or had the appropriate people sign fornms,
expandi ng the pool of who can collect signatures and
expandi ng the pool who can vote in those el ections,
just sinply increases the opportunity for people to
conpete in those el ections.

| think it will also ensure that we have
had party elections. There is nothing nore
frustrating in going to the polls and in seeing the
el ection is already forecl osed because a prinmary
process would put a person on the ballot with 20
percent. 25 percent of the vote in a party primary
is tantamobunt to an election in the general
el ecti on.

The result of that is we do not have as
many representatives, truly representative of the
conmuni ti es.

This ensures that no one represents any

district unless that person has received a najority
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vote of the people in that district who cane to the
polls on El ection Day. It will represent a
broadeni ng of the legitimcy of the people who
presently hold those positions.

Finally, it is for the Canpai gn Fi nance
Board, one of the nobst frustrating things, | think
has to be that two-thirds of the noney that's given
by the Canpai gn Finance Board in elections in the
City of New York are given to candi dates who have no
el ection. Candi dat es who are put on the ballot and
are elected in nost instances with a significant
nunber of a significant margin

42 out of the last 51 council manic races
inthis city were decided by margi ns of over 30
percent.

That huge amount of margin noney is
i nvested fromthe Canpai gn Fi nance Board on the
theory that these aren't conpetitive el ections.
They are not conpetitive elections and the noney is
really spent by candi dates who have no chance of
| osi ng.

Rat her than do what they're intended to
do, which is to provide access, what they sinply do
is provide a slush fund for people who are al ready

el ected to get on that ballot.
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So it seens to nme that this opportunity
to put this before the voters, and again hats off to
the Mayor for doing this for 2009 because it was the
Mayor who felt -- and convinced a nunber of us that
he shoul d not be the beneficiary of this, and,
therefore, we should await 2009.

I would I ove to see it happen tonorrow,
because | think it will bring denbcracy to the city
in ways that the city sorely needs.

So | am pleased to cast an affirnmative
vote and al so am pl eased the nenbers of the
Commi ssion by a significant margin have voted to
endorse it.

Dr. Gartner, proposal 2?

COVM  NEWWAN: Bef ore we nobve on, Father
O Hare, | think, made a legitinmate point which is
one we di scussed before.

| think it's unfortunate that the reports
we put out continue to talk about the 80 percent of
peopl e com ng and testifying.

It is in no way reflective of what we saw
here, and to have the sane people testify over and
over again, and count each tinme they testify as a
notch on the belt, is just unfortunate.

And it's unnecessary, and doesn't change
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anyt hing except nmake it | ook that we're desperate to
denonstrate support.

We shoul dn't show such desperation

I woul d encourage the rempoval of that
| anguage.

If you want, I'Il make it as a notion.

DR. KHALID: | think that in one of the
nmeeti ngs, the |anguage was changed from "percent age”
to "majority."

| think it was changed to sort of 80
percent.

CHAI RVAN MACCHI AROLA: Let me not
entertain -- we can spend nore tine going over this.
I want to get to the business of the Comm ssion,
which is, the conclusion of that, if you wants to
raise that, | will be happy to entertain.

I want to go through the other amendnents
in the Charter.

Dr. Gartner?

DR. GARTNER: We have three itemns.

I want to note as Anthony did a nonment
ago that pertinent to either of them| suggest we
take that up after the governnent reorganization,
are effective dates and separate provisions.

CHAI RMAN MACCHI AROLA: Do you want to
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present that to us?

MR CROWELL: I want to nmke sure you
have it in front of you.

CHAI RMAN MACCHI AROLA: We have it in
front of us. Explain what the ram fications are.

MR. CROWELL: Ef fective date woul d be
for the 2009 cityw de el ections.

CHAI RMAN MACCHI AROLA: For the el ection
after 20057

MR, CROWELL: It would apply generally
to that cityw de el ection, 2009.

However, it would take effect on Novenber
9, 2005, the day after the general election of 2005,
in which the Mayor is expected to seek reel ection,
and would apply to all those special elections that
woul d take place, if there are any in that four-year
peri od.

CHAI RVAN MACCHI AROLA: Thank you.

MR, CROWELL: Severability provisions,
if any of the provisions are litigated in the way we

fashi oned the non-partisan program that entire

systemwoul dn't fail just because one provision may
have sone infirmty. There are safeguards built
in.

M. Lynch?
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COVWM  LYNCH: Yes.

COVM  NEWWWAN: Yes.

COW PATTERSON: Yes.

DR. KHALI D: Yes.

COW  GATLI NG Yes.

COVM  NORAT: Yes.

DR. GARTNER: Agai n, paragraph 4 worked
better on city elections. |I'mnot sure | can fully
justify the distinction.

We again went through each of the issues
that you had discussed. The first itemas it says
in plain English, "Renoving the detailed requirenent
for specific purchasing nmethods."

Exploiting the nunicipal -- this is the
| aw provision for special cases that will allow the
PPB to fashion an appropriate nmethod for each
ci rcunst ance

The second deals with the issue of
training and certification for ATC ACCO.

Let me be clear that your agreenment was
this focus on ACCGs, we didn't say ACCOs here
because we thought that was conplicated.

The third itemis to -- an itemwe
di scussed, enhance opportunity to small busi nesses

i ncluding minority wonen-owned busi nesses.
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The fourth itemdeals with the situation
wher eby determ nation of the Mayor, revealing what
t he procurenent is about in and of itself, would be
a danger to the city or its people, and required
procedures such as hearings would be wai ved by
deternmination of the Mayor in specific instances.

The next itemdeals with a whol e shebang,
if you will, of issues that you dealt with in terns
of reducing the inpact on city contractors,
particularly but not exclusive for not-for-profit
or gani zati ons.

And the final itemis the shorthand of
A- 133 brought to the city.

Again, shall this proposal be adopted is
the final iteration of that?

CHAI RMAN MACCHI AROLA: Are there any
items that any of the comm ssioners think is not
included in here or wish to be clarified or restated
in a better or nore enhanced way?

COW  NEWWAN: The A-133 clause, | think
you want to use the termfinancial or financial and
operational audits.

I don't think the intent suggested was to
di scourage agenci es from i ndependent of a nonitoring

the performance of their contractors.
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DR. GARTNER: I'"m not sure, Steve,
whet her you wanted financial in or programmtic
out --.

COW  NEWWVAN: I think you want to
speci fy financial and operational. Not
progranmmmati c.

I don't think we want to stop agencies
fromnonitoring how well their contractors are
doi ng.

DR. GARTNER: That was the intent, we
have no difficulty with that.

COVM  NEWWAN: | guess the other thing
on that, it's in a big issue, but we tal k about
consol i dat e.

| guess the technical termthat cones to
exist in the country is consolidate audit
requi rements above.

I don't know that anybody wi Il understand
ei ther of them

MR, CROWELL: | appreciate that.

VWhen we drafted this we thought the
consolidate is effectively to bring it to one.

CHAI RVAN MACCHI AROLA: Why don't you
put --

COW  NEWWVAN: Single audit is the
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official federal termfor what they're doing.

CHAI RVAN MACCHI AROLA: Single audit.

DR. GARTNER: Single financial audit.

COW  NEWWVAN: Singl e financial and
operational audits.

MR. CROWELL: We shoul d use the
consolidateded termso there's flexibility, to
reflect flexibility in how they are going to
recreate this.

CHAI RVMAN MACCHI AROLA: They have a
system ri ght now. I"'mnot asking to recreate it,
just giving themthe authority to provide -- right,
you' re adding --

MR. CROWELL: "Consol i date" seens |ike
the appropriate word.

COW  NEWWAN: It's a technical term

MR, CROWELL: It's reflected as a single
financial audit in the report, legislative history
will note that.

DR. GARTNER: Insert the word
“financial."

COVM  NEWWVAN: Fi nanci al and
oper ati onal

CHAI RVAN MACCHI ARCLA: Fi nanci al and

operational audit requirenment?



(516) 741-5342 AR-TI RECORDI NG COVPANY (212) 349-9692



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

COVW PATTERSON: It's not

audit and operate.

DR. GARTNER: My under standi ng was we

were tal king about financial audits.

COVMM  NEWWVAN: Fi nanci a

i ncl udes operati onal

fi nanci al

for city contractors.

clear.

objection to the anendnent that M. Newran has added

Wth that anmendnent,

CHAI RMAN MACCHI AROLA: Use the word

Consolidate financial audit

toit and it's accepted by the staff?

Let's vote on the audit.
Commi ssi oner Lynch?
COWM LYNCH: Yes.
COVW  NEWWVAN: Yes.
COVWM PATTERSON: Yes.
DR. KHALI D: Yes.

COW GATLI NG Yes.
COVM  NORAT: Yes.
FATHER O HARE: Yes.

COW GARCI A: Yes.

CHAI RMAN MACCHI AROLA: Commi ssi oner

designed to

requi rements

The | anguage of that

is there any
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Si egal, we don't know where he is.

W will give himthe opportunity to vote
when he returns.

Al so indicate to you that Commi ssioner
Tsang fully supports the Conmm ssion placing the
i ssue of procurenent reformon the ballot.

Qobvi ously, that vote doesn't count but we should
enter that in the record

So this resolution is adopted.

Resol ution 3 --

MR, CROWELL: Let's go over the
severability provisions.

Most of the procurement provisions wll
take effect immediately if they are adopted by the
voters and there is a 90-day w ndow for
i mpl ementation or effective date on the vendex
provi sions and the enploynent report fromthe
Department of Enpl oynment Services.

CHAI RMAN MACCHI AROLA: We have di scussed
this before. W have discussed all this before.

MR CROWELL: Yes.

DR GARTNER: This is the tine we wll
affirm

CHAI RVAN MACCHI AROLA: Do you want a

single vote on all of this?
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DR. GARTNER: No. Col l ective vote on
all of the items would be fine.

CHAI RMAN MACCHI AROLA: On the
servability or effectiveness issues?

COVM  LYNCH: "' muncl ear.

CHAI RVAN MACCHI AROLA:  We are now doi ng
the servability and effective |anguage on
procurenment.

We voted on procurenent. Everyone voted
in the affirmtive.

COW Sl EGAL: Yes.

CHAI RMAN MACCHI AROLA: Can we
consolidate this?

We're voting on the tinme in which this
takes effect and the servability clauses sinlar to
what we did.

MR, CROWELL: Same concept, exactly.

COVM LYNCH: | pass for right now.

I'"'mclear about the first part, but I'm
not quite clear about the second part.

CHAI RMAN MACCHI AROLA: Havi ng voted on
procurenment, there are sonme technical questions
regardi ng when it takes pl ace.

COW Sl EGAL: Servability questions?

CHAI RMAN MACCHI AROLA: Ef fective date
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and servability questions.

DR. GARTNER: For all the itens, all
three sets of reconmendations, there are servability
cl auses that apply. Any one leg falls the whole
house does not fall.

On the effective date question, the city
el ections effective date is one date, the day after
the 2005 general election.

DR. GARTNER: There is a m xture of
ef fective dates.

The general effective date is imediately
except for two particular itens where the effective
date is nine nonths subsequent to the passage.

CHAI RMAN MACCHI AROLA: Al l of which we
di scussed before, if you renenber the question of
4t h of July.

COW S| EGAL: Yes.

MR, CROWELL.: The way this works is each
ball ot question is a separate |egal docunent for
presentation to the City Clerk, separate
| egi sl ation, has to have a separate effective date
and servability clause. That is why we are doing it
this way.

I will in effect be creating three

separate packets for the City. It will be down in
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one.

COW S| EGAL: Yes.

COVW  NEWWAN: Yes.

COW PATTERSON: Yes.

DR. KHALI D: Yes.

COW GATLI NG Yes.

COVM NORAT:  Yes.

FATHER O HARE: Yes.

COW GARCI A: Yes.

CHAI RVAN MACCHI ARCLA: There are a
series of consolidated questions, four consolidated
guestions. W have dealt with each of them before.

There is a question that Conm ssioner
Sei gel brought to ny attention before. | don't know
whet her that question has been resolved. M. Norat
has participated in this.

Why don't we explain what the issue is?

Al an, start by telling us.

DR. GARTNER: ' m happy to have Fred do
it.

COW Sl EGAL: I had sone objections to
this initially. In terns of servability, | wanted
to serve sone of the provisions. I wanted sone of

themto be put under the purview of the Consuner

Affairs Departnent, others not.
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Then we were told that business groups
found this acceptable, the | anguage was accept abl e.

Now | have | earned today that sone snal
busi ness groups have serious questions about this
and are not willing to go along with this.

Wi ch rai ses questions about this.

Part of this I'"'mvery strongly in favor
of, especially when it deals with selling of box
cutters, spray paint, et cetera, et cetera.

That clearly --

W were given an entire package. W
decided not to sort it out because we were told
there were no | onger any objections.

If there really are objections, the | ast
thing I want to do is stir up a hornet's nest by
making life nmore difficult for small business owners
in New York.

| amup in the air. I am not sure what
to do.

| amreluctant to go ahead with this
first provision.

I"'msinply reluctant to go ahead with
this first item with this anbiguity hangi ng over
it.

COVM NORAT: | agree.
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CHAI RVAN MACCHI AROLA: Ms. Norat al so
had di scussi ons.

I think what we have to understand, |
just heard about this tonight, this is not sonething
| knew anyt hing about, the issue that we had
presented to us was an issue which the fornmer city
conmi ssi oners of Consuner Affairs had witten to us
on behal f of these proposals.

The proposals al so had been vetted
t hrough sone of the larger groups. Conmi ssioner
Norat had worked with those groups as well

These new groups had not been consulted
and brought an issue to our attention late in the
process.

Have you had any --

COVWM NORAT: The problem nostly is we
haven't been able to confer with the small business
peopl e.

The | ast we heard, they were in
opposition and we have not -- the other day we were
able to deternmne that the big groups renmoved their
application because they worked on the fina
versi on.

It just cane to our attention today that

apparently we have nothing to confirmw th the
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ot hers.

So we are not confortable -- we are not
at the level of confort that the other day we had
when we assunmed that all business groups had signed
off on this, and were confortable.

CHAI RVAN MACCHI AROLA: well --

COW Sl EGAL: One ot her point.

As | understand it, nuch of this can be
done by the council, not -- tell me if |I'mwong.

The npbst inportant provision, the one
about itens being sold of potentially an untoward
nature, that cannot be done by the council, am
ri ght about this? Box cutters, acetylene paint?

COVM NORAT: There was a bill in Al bany
| ast session which didn't go anywhere, as nost of
the bills |ast year.

VR, CROWELL: The issue here is hearing
authority and docketing authority. These are the
bi gger issues.

What the city council can't do is give a
city agency docketing authority. That is an issue
exclusively for state governnent, state |egislature.

They can give them hearing authority to
hear on matters ordinarily within its jurisdiction.

That is where the issues you are tal ki ng about do
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cone into play.

What nmy understanding is is that the
Department of Consuner Affairs has not introduced
this in the council at this time, just for the
hearing authority.

What they have pursued is the
consol i dat ed package of hearing and docketed
authority in Al bany, that has failed to be enacted,
as Conmi ssi oner Norat has stated.

COVM NORAT: | would have to renpve ny
support at this point. There are too nmany unknowns
that we were not aware of.

COW Sl EGAL: | agree.

CHAI RMAN MACCHI ARCLA: Let's take that
item separately.

The | ast sentence of the first bullet,
the | ast phrase of the last bullet --

DR. GARTNER: If I may, if you split
the two and have a comment about the second, if you
end the first itemwith the words, "such tribunals."

CHAI RMAN MACCHI AROLA: Peri od.

MR, CROWELL: Sem col on

CHAI RMAN MACCHI ARCLA: I n other words,
you have two pi eces here. One piece that says up

until and expand the authority of the adm nistrative
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tribunal of the Departnent of Consuner Affairs to
hear all matters within the agency's jurisdiction.

W will take each section of that
separately.

The first section is to authorize the
Mayor to issue rules governing the official conduct
and adm nistrative | aw judges of the City's
adm nistrative tribunals, and require the
coordi nation of such tribunals.

On that part of the resolution, M.
Lynch?

COWM LYNCH: Abst ai n.

COW Sl EGAL: Yes.

COVM  NEWWWAN: Yes.

COW PATTERSON: Yes.

DR. KHALI D: Yes.

COW GATLI NG Yes.

COVM NORAT: Yes.

FATHER O HARE: Yes.

COW  GARCI A: Yes.

CHAI RMAN MACCHI ARCLA: On the second
part will either read or expand the authority of the
adm nistrative tribunal of the Departnent of
Consuner Affairs to hear all matters within the

agency's jurisdiction or it will fail.
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On this particular section, expanding the
authority of the administrative tribunal, unless
there is nmore discussion, is there anyone that wants
nore di scussion on this?

DR, GARTNER: Let me say | was aware of
the issues that M. Siegal raised and Ms. Norat
rai sed. | think this is an inportant gain. | was
i npressed by the reconmendati on of the prior
commi ssi oners.

| think this is a matter | amnot able to
make a recommendation to. The question is what the
confort |evel of each commissioner is in going
forward with the valid assurance which | cannot give

you that | was confortable giving you several days

ago.

CHAI RMAN MACCHI AROLA: M. Lynch, up or
down?

COWM  LYNCH: Let me see if |I'mclear
here.

Didn't we make a minor change with this
at our last neeting? On whether -- | vote yes.

COW Sl EGAL: No.

COVWM  NEWVAN: Yes.

COW PATTERSON: Yes.

DR. KHALID: Yes.
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COW GATLI NG No.

COVM  NORAT: No.

FATHER O HARE: Yes.

COW GARCI A: No.

COW  NEWWVAN: 5-4.

CHAI RVAN MACCHI AROLA:
adopted, 5-4.

Is that enough to carry?

DR. GARTNER: | believ
super mpjority vote.

MR. CROWELL: On that s

102

Motion is

e so, there is no

ection, you

shoul d know t hat independent of this discussion

which | did not know was going to b
gi ve you the pages, that is on page
| egislative text is just revised.

| reviewed it today and

when BCA transmitted it to us, they

e comng up, 'l

122, the

it appeared that

had too nuch

| anguage that suggested a |local |aw can authorize

docketing authority.

I revanped the |egislat

on in

consultation with the Law Departnment and now t he

| egislation is precise as to its just the hearing

authority that can get the local co
CHAI RMAN MACCHI ARCLA:

bad as one woul d have thought then.

mponent .

It's not quite as
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Enhance the enforcenent authority of the
conflict of interest board by allow ng increased
penalties for violation of the city's ethics |aw

COVWM LYNCH: Yes.

COW S| EGAL: Yes.

COVM  NEWWWAN: Yes.

COWM PATTERSON: Yes.

DR KHALI D: Yes.

COW GATLI NG Yes.

COVM  NORAT: Yes.

FATHER O HARE: Yes.

COW GARCI A: Yes.

CHAI RMAN MACCHI AROLA: Yes.

Pl ace the current 16 menber Voter
Assi stance Commri ssion with a 7 nenber panel which
woul d include the public advocate -- with the
counsel 's advice and consent coordi nator of Voter
Assi stance. Voter Assistance woul d be appointed by
the Mayor with counsel's advice and consent instead
of by the Commi ssion.

COVM  NEWWAN: The ot her issue we
di scussed which maybe fits in here but doesn't show
up anywhere is the issue of the video, the franchise
use of TV for elections, which we did approve at

some point. But it doesn't show up.
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MR, CROWELL: It's in the non-partisan
el ecti on section.

COVWM  NEWWAN: But it doesn't --

MR. CROWELL: It was -- ball ot questions
as Alan said try to be as broad and reflective of
everything that is going on, but at the same tine
not every single change is reflected. But t hat
will be reflected in the voter guide itself, under
description of the question

COVW  NEWWVAN: Okay.

FATHER O HARE: But it's in connection
with the canpai gn finance vote, not with voter
assi stance question.

DR. GARTNER: M. Newman is correct if
that is where we discussed it. It belongs in the
context of the election and Canpai gn Fi nance Board.

CHAI RMAN MACCHI AROLA: Do you think we
shoul d not include that in the ballot question?

Never mi nd. It's done.

On the question of the Voter Assistance
Conmi ssion, are we ready to call this question?

Any further discussion?

VR. CROWELL: | want to make clear on
t he Voter Assistance Comm ssion revision, we refined

the | anguage just slightly to make it clear -- it
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cones up with the effective date, the effective date
will be in April. Accordingly, we nodified the
text just to reflect it rather than make it too |ong
a period before that took effect.

CHAI RVAN MACCHI AROLA: M. Lynch?

COVWM  LYNCH: Yes.

COW S| EGAL: Yes.

COW  NEWWAN: Yes.

COW GATLI NG Yes.

COVWM PATTERSON: Yes.

COVM  NORAT: Yes.

FATHER O HARE: Yes.

COW GARCI A: Yes.

CHAI RMAN MACCHI ARCLA: Unani nous.

The annual publication of the Mayor's
of fi ce managenent report, a prelimnary Mayor's
managenment report will no | onger be required.

COW GATLI NG Yes.

CHAI RVMAN MACCHI AROLA: You junped the
line.

COW  NEWWAN: Such ent husiasm fromthe
City Conm ssioner to change the tortured position.

CHAI RVAN MACCHI AROLA: M. Lynch?

COWM  LYNCH: No.

COW S| EGAL: Yes.
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COW  NEWWVAN: Yes.

COVW PATTERSON: Yes.

DR. KHALID: Yes.

COW GATLI NG: Yes.

COVM NORAT: Yes.

FATHER O HARE: Yes.

COW GARCI A: Yes.

CHAI RMAN MACCHI AROLA: Yes.

Are there any other provisions?

DR. GARTNER: Excuse nme, one nore
round, effective date and servability.

CHAI RMAN MACCHI AROLA: Questions that
have been subnitted for this section that the
conmi ssi oners feel has not been governed or m ssing
or is not reflected in this set of questions here?

Anyone?

MR, CROWELL: This section, | told you
t hat provisions concerning Voter Assistance
Conmmi ssion woul d take effect in April. PMVR,
Department of Consuner Affairs would take effect
i medi ately.

And then the coordi nator of
adm nistrative justice would take effect
i medi ately.

CHAI RMAN MACCHI AROLA: Al'l right.
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On those resol utions?

M. Lynch?

COW LYNCH: | pass.

COW Sl EGAL: Yes.

COVM  NEWWWAN: Yes.

COVWM PATTERSON: Yes.

DR. KHALID: Yes.

COW GATLI NG Yes.

COVM  NORAT: Yes.

FATHER O HARE: Yes.

COW  GARCI A: Yes.

CHAI RMAN MACCHI AROLA: Yes.

DR. GARTNER: Shoul d | ask the genera
counsel, could it be effective yesterday,
retroactively?

MR, CROWELL: Only if the retroactive
applicability was interesting.

CHAI RVMAN MACCHI AROLA: There is one
other itemwe have to do. Then we can go onto the
guestions that we had about --

MR, CROWELL: I would like to clarify a
couple of things in the report.

On page 7, the difference between the
draft you received and this draft, | have just

expanded t he description of our scope of work and
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our outreach and made that section tighter

On page 33, after discussing -- after
tal king with Professor Hebert and | ooking at the
entire docunent, | added sonme | anguage concer ni ng
the Georgia versus Ashcroft decision to nake it
clear about the City's authority post Georgia versus
Ashcroft.

Al so, on page 137, | added sone nore
clarifying | anguage about why we have deferred
guestions to other conmm ssions or decided not to put
certain questions on the ballot.

This is on page 137 in this draft.

COW Sl EGAL: Am | m ssing sonething?
My draft begins on page 37, is that correct?

MR, CROWELL: Your draft should begin on

page 2.

Woul d you like to have m ne?

CHAI RVAN MACCHI AROLA: You can have
m ne.

COW  NEWWVAN: You can have everybody's,
probably.

DR. GARTNER: VWhat you have before you
is a formal resolution that enables the presentation
of the matters that you have just voted on to be

presented to the City Clerk.
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It authorizes the chair, executive
director and chief counsel to take actions necessary
to nmove forward on that, including technical
non- substanti ve techni cal changes, and al so
aut hori zes any defense or conmencenent litigation to
protect the interests of the Conmm ssion.

And also to go forward with publication
of material, as part of the presentation for the
City Clerk, we will take the docunent that you have
just approved, the ballot |anguage, and the
| egi sl ative | anguage whi ch you previously approved
and craft abstracts for the ballot process.

I reconmmend and urge that you adopt the
resolution so that we can conplete the work.

CHAI RVAN MACCHI AROLA: These
resol utions, or this resolution is not a resolution
in support of the proposals that we put on the
bal | ot .

This resolution sinply authorizations
work of this Comr ssion to go forward.

If you oppose, in Bill's case, in Father
O Hare's case, you both opposed one of the ball ot
guestions, that does not nean you have to oppose
this resol ution.

DR. GARTNER: That's correct.
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CHAI RVAN MACCHI AROLA: You're
authorizing to do the Conmi ssion --
MR. CROVELL: You have authorization on

some of the substantive provisions to go forward.

CHAI RMAN MACCHI AROLA: I n other words,
we have votes on several of the proposals. This is
an i ndependent question, not a question -- it wll

not say you support non-partisan el ections.

FATHER O HARE: VWhat does it nean, the
Conmi ssi on adopts the report --

CHAI RMAN MACCHI AROLA: The Conmi ssi on
adopts the report.

FATHER O HARE: Does that mean we agree
with everything in the report?

CHAI RMAN MACCHI AROLA: Pl ease tell us
what it does.

DR. GARTNER: It does not nmean -- in
ternms of the three ballot |anguage areas,
non-partisan elections -- it authorizes the actions
to place themon the ballot, |ike themor not,
havi ng voted for them or not.

In terns of the report, part of the
subm ssion to the City Clerk is mandated in state
| egislation, is that a Charter Revision Conm ssion

submt a report of its work to -- it conpletes that
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wor k.

This is that report. It is not an item
where any indication is when it supports this or
that, no nore than one would say, the docunent
reports on testinony given by a particular w tness
whi ch you di sagree with.

FATHER O HARE: If we adopt this report
whi ch we just got tonight, we say | adopt this
report, what does it nmean? Does it nmean | agree

with this report?

DR. GARTNER: It does not.

FATHER O HARE: | adopt it, | make it
ny own, isn't that what that word nmeans, | adopt it?

CHAI RMAN MACCHI ARCLA: It doesn't
actual ly.

If you have trouble with it, don't vote
for it.

I don't want to convince you of nore than
| have to.

We have enough votes to secure it.

It's not an endorsenment of it. It's
sinmply authorizing the Chair to go forward and
submit what the Conmission itself as a Comm ssion
voted, not what the individual nmenbers of the

Commi ssi on did.
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COVW  NEWWVAN: Is it possible we can
revise the words in a way that makes it confortable?

I nstead of adopting it which does make it
at least to nme, I'man engineer, not an attorney or
what ever, but the nmeaning to ne when | vote to adopt
something, | agree with it.

| certainly don't agree with that 80
percent of the people who canme here to testify.

MR, CROWELL.: That actually will be
changed.

CHAI RVAN MACCHI ARCLA: We have hel d that
vote, when you had gone to the bathroom we had nore
votes than when you were here.

COVW  NEWWVAN: VWhat will it say?

MR. CROWELL: We'l|l revise that out of
there.

CHAI RMAN MACCHI AROLA: Take all the
references out.

COW  NEWWAN: Take all the references
out .

CHAI RMAN MACCHI AROLA: It's not
necessary.

COW  NEWWWAN: That's correct.

COVW  LYNCH: If | vote yes on this, or

if I vote no on this, you're still asking ne to sign
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this to go forward? Only if | vote yes are you
asking ne to sign it?

CHAI RMAN MACCHI AROLA: You know what ?
VWhat is the requirenent on the signatures?

MR, CROWELL: What is the question
agai n?

CHAI RVAN MACCHI AROLA: Bill wants to
know i f he votes yes does he have to sign it.

DR. GARTNER: No, if he votes no.

COW LYNCH: If I vote no, do I stil
have to sign it

MR. CROWELL: There is nothing mandating
signing this. Al'l this does is you're authorizing
the Conmmi ssion staff to go forward and file the
docunents to put the information on the ballot.

COW  LYNCH: But if there are 5 yes
votes in the room and | vote no, they signit, it
will still go forward?

MR, CROWELL: Ri ght .

COW LYNCH: That's all | want to know.

FATHER O HARE: | certainly think you
shoul d forward it. ['mtroubled by that phrase
that adopting neans | agree with it. | haven't
read it. I don't think anybody here has read it

DR GARTNER: Let me suggest, perhaps,
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to address Father O Hare's inquiry.

I nstead of the word "adopt," accepts or
receives.

COVWM  NEWMAN: Recei ves.

CHAI RMAN MACCHI AROLA: And then resol ved
that it authorizes and del egates to the Chair

MR, CROWELL: | think received neans you
have received it

I think you want to say you have used
this as the underlying basis to provide infornmation
for those votes that you voted yes on and that
you're allowi ng the Commission staff to go forward
Wi t ness.

If you have exceptions to certain things
in the report, you can certainly denote that.

We have had situations in the past where
sonmeone fromlast year's Comr ssion who is here
toni ght actually had a statenment --

CHAI RMAN MACCHI AROLA: You know what ,
this phrase, "Resolve, Comr ssion hereby adopts the
report that is attached hereto and be it further
resol ved" -- that whole clause can be stricken. It
doesn't add anything to it.

MR, CROWELL: | think it's actually --

it actually makes a concrete step that the
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Conmi ssion has taken this report as it's the
underlying basis for which it made its decisions,
and therefore | think it should stay in
COW  NEWWVAN: Is a conprom se that it

adopts the Charter changes that are within the

report?

COVW PATTERSON: We have al ready done
t hat .

MR, CROWELL.: Have you al ready done
t hat ?

COW  NEVWAN: What we have done is a
summary of them The nore specific version of them
are in this docunent.

CHAI RMAN MACCHI AROLA: It says:

Resol ved, pursuant to Section 36, three
proposals to anmend the Charter of the City of New
York, appropriate ballot questions and the
anmendnments to be effected upon the approval of such
guestions are attached hereto, to be filed with the
City Cerk.

Resolved, City Clerk shall take such
action as may be required by law to provide for the
subm ssion of the said provisions to the electist of
the City of New York at the general election to be

hel d Novenmber 4, 2003, and be it further resol ved
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that the Conmi ssion hereby authorizes and del egates
to the chair and executive director of chief counse
the duty and power to take all necessary and
appropriate actions to effectuate the placenent of
the questions on the ballot.

That cl ause serves no purpose except to
ant agoni ze nenbers of the Conmi ssion.

It's a resolved clause, not an effect
cl ause. It doesn't have to be there.

Tell me what that says.

MR, CROWELL: | think it's part of --
this is the way resolutions are typically done.
This is the way previous Charter Conm ssions have
done resol utions.

| believe there is the practice we should
foll ow.

There is precedent for it, |I do not Iike
to deviate fromthat precedent.

This is the underlying basis for the
report, and that's why | drafted it that way. And
I think "adopt" is the proper |egal termnology for
how we cane about maki ng the underlying deci sions,
whet her they be for it or against it.

CHAI RVMAN MACCHI AROLA: It says ball ot

guesti ons have been voted upon by the Comm ssion
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That's what it says.

COVM NORAT: That's a summary of the
report.

COVW PATTERSON: The | egislative
| anguage is in the report.

DR. KHALID: W are looking at this,
adopting it after a majority vote on the Comm ssion.

COW PATTERSON: \What you want to nmake
sure of, absolutely first and forenost, is that you
have all the necessary -- underpinnings for these
t hree resol utions.

You want to put into the record we have
done our honmework on three issues being submitted to
vot e.

That doesn't cover everything.

This thing covers a lot of stuff,

i ncluding why we rejected certain things, and
certain proposals.

If there is some nerit to saying we have
adopted that portion of the report that relates to
these three proposals that are going to be put on
the ballot, I think we should have sonething in
t here.

That doesn't necessarily nmean we have to

say we are specifically adopting everything.
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COW NORAT: The intention is on the
poi nts peopl e voted agai nst.

COW PATTERSON: If you're saying
resol ved that the Conmi ssion hereby adopts the
report attached hereto with respect to the natters
to be submitted which affect proposals to the
anmended charters of the City of New York, that is
what you need.

FATHER O HARE: Change the word "adopt™

to "receive," thereby establishing the legislative
history, if that's what you need.

COW GATLI NG Can they sign with an
exception, like on an evaluation, you have to sign
the eval uati on before you nove on, even though the
person being evaluated doesn't like it. Have t hem
sign it but saying "with exception."

COVM  NEWWAN: Can we accept the report
rather than adopt it?

COW GATLI NG They should sign it
We shoul d keep "adopt." If they want to accept,
they can sign with exception

CHAI RMAN MACCHI AROLA: Let's see if we
have enough votes to accept it as witten.

If there are enough votes to accept it as

written, we don't have to entertain any other
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i ssues.

Those that choose to sign it, signit.
Those that choose not to sign, they choose not to
sign it.

COVWM PATTERSON: What are they
accepting?

COVWM NORAT: The accept ance.

COW  GATLI NG They' re not accepting
the ball ots.

COVM NORAT: Adopt or accept.

COVW PATTERSON: M. Lynch has just
been advi sed that he doesn't have to sign this at
all.

| think it's sort of npot as to whether
he's taking exception to sonething he doesn't have
to sign.

CHAI RMAN MACCHI AROLA: You don't have to
signit. As | ong as have you enough voters to --

Sonebody wants a five-m nute recess.

(Recess taken.)

CHAI RMAN MACCHI AROLA: Ladi es and
gent | emen, can we reconvene?

We are voting on the question, resolution
as submitted to us, and the | anguage subnmtted to

us.
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M. Lynch? The resolution and the
| anguage as subnmitted to us.

COWM LYNCH: No.

COW Sl EGAL: Yes.

COVW  NEWWVAN: "Il pass for the nmonment.

COVWM PATTERSON: Yes.

DR. KHALID: Yes.

COW GATLI NG Yes.

COVM  NORAT: Yes

FATHER O HARE: No.

COW  GARCI A: Yes.

CHAI RMAN MACCHI AROLA: Si x yeses. The
resol ution is adopted.

Do you want to say sonething about
signing it?

MR, CROWELL: Who voted for it again?

"1l go around.

DR. GARTNER: You will stand at the
door.

COW  NEWWVAN: When do you have to
submit this?

MR. CROWELL: It will be submtted by
Fri day.

COW  NEWWVAN: I have no problemwith

any of the Charter change stuff init. It's the
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descriptive stuff that nmay trouble ne.

You have given ne a few days to skimit.
By Friday | may be prepared to sign it.

CHAI RMAN MACCHI AROLA: The question is
to the adoption of it and signing it. Is that the
i ssue?

MR, CROWELL: It's typically supposed to
be signed in the presence here, although because we
have the votes, it can be signed tonight and marked
as received tonight. What we can do is
suppl enental y support it.

If he so chooses to signit, it won't
necessarily carry to the nunber, it will go to the
wei ght of the resolution.

CHAI RMAN MACCHI AROLA: The resolution is
adopted, with affirmative votes of Comr ssioner
Seigel, Patterson, Khalid, Catling, Norat, Garcia
and Macchi arol a.

As to signing it, anyone wi shes to sign
it can sign it now. Anyone that doesn't wish to
sign it, doesn't have to.

Anyone that w shes to sign it wth
reservations can do that.

And we will extend the tine to sign it --

MR. CROWELL: This will be the official



(516) 741-5342 AR-TI RECORDI NG COVPANY (212) 349-9692



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

122
si gni ng. If soneone wants to sign it after this,
they are free to subnit a supplenentary statenment to
be attached to it.

CHAI RMAN MACCHI AROLA:  Veronica can do
t hat .

MR. CROWELL: We have Veronica's letter
It won't go to the actual docunent itself.

CHAI RMAN MACCHI AROLA: We have a series
of questions that involve ballot issues.

We are going to handl e them at the next

nmeeti ng.

It's late enough to allow this neeting to
concl ude.

We will have another neeting on Septenber
11t h.

DR. GARTNER: I will canvas the

conmmi ssioners as to a neeting the first full week in
Septenber, the 11th, the entity advises nme woul d not
be an appropriate day, it comenorates fallen
citizens.

I will canvas conmi ssioners in that
regard. And the two items we will discuss at that
neeting is the education program and the various
resol utions that have been proposed to the

commi ssi on.
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CHAI RMAN MACCHI AROLA: Those are

resol utions on ball ot access, et cetera.

motion for

DR. GARTNER:

Ri ght .

CHAI RVAN MACCHI AROLA: If there is a

adj our nnent - -
COW GATLI NG

(Ti me noted:

So npved.

9:00 p.m)
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