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Meeti ng convened at 6:15 p.m

PRESENT

FRANK MACCHI ARCLA, Chai rman
COWM SSI ONERS:

Bl LL LYNCH

MOHAMVED KHALI D

FRED SI ECGEL

STEVEN NEWWAN

FATHER O HARE

CECELI A NORAT

PATRI CI A GATLI NG

Al so Present:

DR. ALAN GARTNER, Director

ANTHONY CROWNLEY, Cener al

Counsel
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CHAI RVAN MACCHI AROLA: Ladi es and gent | enen,
can we call the neeting to order? W're expecting
Comm ssioner Gatling, we're going to start right now.
The Commi ssion is going to start its neeting -- |adies
and gentlenen, this is a conbined neeting and then when
we conclude the neeting, we wll go into hearings.
There are sonme unfinished business itens that we have to
address and so for the neeting, the first order of
business, and I will turn it over to Alan to address, is
on questions raised with regard to the Prelimnary
Mayor's Managenent Report. Dr. Gartner.

DR. GARTNER: Thank you, Dr. Macchi arol a.
You heard testinony over the course of several neetings
concerning the Mayor's Managenent Report, and
Prelimnary Mayor's Managenent Report. The
recommendation fromthe Mayor's O fice of Operations
that the prelimnary report established sonme twenty plus
years ago be elimnated, not to reduce the infornation
that's available to the public, but because that
information is now nore readily available on line on a
mont hly basis, and that the demands of producing a four
month report, the judgnent is that it does not warrant
t hat expense.

What | would like to do is circulate to you

two itens, three itens; a nenorandum from Susan
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Kupf erman, the head of the Mayor's O fice of Operations,
a nmenorandum from Tom McMann of the Gty Council, and an
e-mail message from Dale Forsyth. Let ne identify for

t hose who don't know him Dale Forsyth was the Budget
Director of the State of New York. He also currently
serves as the Chair of the Board of the |BO

di sti ngui shed career beyond that, but let nme just note
it, in the public Bar.

| believe that the case that was nade --

VO CE: Excuse ne, would you pl ease use the
m crophone?

DR. GARTNER: | believe that the case that
Ms. Kupferman nakes, affirmed by Dr. Forsyth, is one
that should be nentioned to the Board and to the
Comm ssion. Let nme stop there. [1'd be glad to answer
any questions in that regard.

CHAI RVAN MACCHI AROLA:  Any Conm ssi oners
have any questions? You have three pieces of paper in
front of you. Two in favor of the elimnation of the
Prelimnary Mayor's Managenment Report, and one which
conmes fromthe counsel to the City Council. 1Is there
anyone that w shes to nmake any additional comments?
We've already voted to only nmake the Mayor's Managenent
Report --

DR. GARTNER. Prelimnary report.
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CHAI RVAN MACCHI AROLA:  Prelimnary Mayor's
Managenent Report, so unless anyone desires to open the
gquestion --

COMW SIEGEL: | have a question. |
understand that the Council is required to hold
| egi sl ative hearings on the Prelimnary Managenent
Report. Do they in fact hold those hearings?

DR GARTNER: It's ny understandi ng that
they have not held a hearing in the past two years.

MR. BARRY: | think they sonetines fold
theminto prelimnary hearings on the budget, so the
prelimnary hearings that happen are called joint
budget / PMVR heari ngs.

COM NEWVAN: Since |'ve gotten all these
papers, |I'mnot sure, if anong the things you've
circulated the meno in response to ny questions?

DR GARTNER: No, | did not. I'mglad to
respond to any questions using that neno. Conm ssioner
Newman and | exchanged a series of e-mails in the course
of the last few days on this topic. He raised a nunber
of questions and urged that we invite Susan Kupfernman to
conme tonight. She's just been appointed the Chair of
the Mayor's commttee |ooking at the blackout with a
thirty-day turnaround tinme and couldn't come, so she's

answered or at | east addressed several of those issues
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t hat Comm ssioner Newran raised and |1'd be glad to
respond and read that into the record if you'd |ike.

COW NEWAN:. M/ problemw th the
Prelim nary Managenent Report, the problemw th dropping
it, was going back to what Ross Sanders said when he
testified before us, that the City does too little
anal ysis and the thought of dropping sonmething wthout a
real live replacenent to it was troubling, and so |I had
sone di al ogue and |1've also talked to Ronnie Lowenstein,
the director of I1BO and to D ana Fortina, of the
Ctizens' Budget Comm ssion, and Chuck Descher, Research
Director for the Ctizen's Budget Comm ssion to get
their input on the issue.

The 1 BO staff as separate from Dal e Forsyth
i ssued a report which I have with ne, which doesn't cal
for the elimnation of the PMVR, it calls for noving it
back two nonths from February to April, so that it
contains six nonths worth of data and it could be useful
in the budget hearings. That being said, | cane out
wth a view sort of simlar to the Ctizens' Budget
Comm ssion, one which is, it was okay to drop it if it
got replaced with things that were useful, so we
produced a list of things that we thought were useful
things which resulted in the docunent and Susan

Kupferman sent an e-mail indicating that on those three
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categories of areas, she was working on them and though
| don't think we were put themin the Charter, | think
it would be useful to have themin the record and what
the three were that the Cty needed to do nore work in.
Measuring the cost per unit of services for different
services; tw, that the Gty needed to do benchmarKki ng
of services conparing private sector and public sector
and simlar kinds of working and benchmarking the Gty
versus other cities, where many years ago, | guess the
Li ndsay adm nistration is when they first started mayors
managenent reports we were a |leader in the field and we
no longer are. There are many other cities that do a
better job of analyzing a host of services, we ought to
be benchmar ki ng agai nst those cities.

And that third, that we ought to be doing
surveys of the citizenry to get a sense of how they
think City services are being viewed in the sane way a
conpany woul d do eval uati ons.

So anyway, so there's an e-mail from Susan
Kupferman fromlate this afternoon.

CHAI RVAN MACCHI AROLA:  So your suggestion is
that we incorporate it in the record?

COMWM NEWVWAN: That we incorporate it into
the record. | don't think we can incorporate it into

the Charter, it shouldn't becone very specific, but I
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think it would be very useful to incorporate it.

CHAl RMAN MACCHI ARCLA:  That makes sense.
Wt hout objection, we'll do that.

To the question itself, is there anyone who
Wi shes to revisit this question or are we convinced that
the solution lies in the way we addressed it the first
time and that this is sufficient |anguage --

COM NEWAN: | don't think we voted on it.

CHAI RVAN MACCHI AROLA: Did we vote on it?

DR GARTNER. | think you need to vote on

MR. CROWNELL: 1'd like to make one -- the
docunent | presented before you has sone nodifications.
| just want to make clear for Conm ssioner Patterson
that we nmade clear in the PVMR | anguage that nothing in
this section shall limt the powers of the Counci
pursuant to Sections 28 and 29 of the Charter. Those
are the sections that provide for the authority for
PVVR.

CHAl RVAN MACCHI AROLA:  (Okay, let's go around
the table.

COVW NEWWAN:  Yes.

COM SI ECGEL: Yes.

COW O HARE: Yes.

COMWM  PATTERSON: Yes.
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COW SSI ONER KHALI D:  Yes.

COW LYNCH: No.

COW GATLI NG  Yes.

COW  NORAT:  Yes.

CHAI RVAN MACCHI AROLA:  Affirned.

Next item Al an.

DR GARTNER: Let nme give this to the
st enographer for inclusion into the record.

(The followng is an excerpt of an e-nmail to
Dr. Gartner from Susan Kupfermn):

"1l. Cost per Unit neasures - | have nmet with
CBC (Di ana and Chuck) a few tinmes on CPU neasurenents. |
agree we nust do nore in this area and we have done
more. In fact we have nearly quadrupl ed the nunber of
cost per unit neasures that we are tracking. The MWR I
i nherited had 13, with the book we will publish in
Septenber we will be up to 50. More than 5% of the tota
measurenents are CPUs and | expect this nunber to
continue to grow. Mreover, the nunber of agencies that
we have pushed to develop themis far nore diverse. It
i ncl udes health and human service agencies and this is a
new concept for them | also want to point out that nore
than half of the new CPUs that will be contained in the

book were devel oped at the suggestion of the CBC
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"2. Benchmarks - Wiile very challenging to
devel op conparable data with other entities, we have had
some success and will continue to work hard at it. The
nunbers are still nodest but they are still 5 tines nore
t han what had been published in the past --- grow ng
from3 to at least 15 in the upcom ng book.

"3. Citizen Surveys - A cited short-com ng
of the MVRis its lack of direct feedback and validation
fromthe public. This is no longer true. Wile we are
just beginning to distill the information, 311 provides
a wealth of direct feedback from New Yorkers.
Septenber's publication will begin to incorporate 311
data i nto each agency chapter of the MW

"4, 'The PMVR WII| Be Replaced By Nothing' -
It has already been replaced by nore neani ngful tools
such as Capstat and My Nei ghborhood Statistics. The
proof is in the use nunbers --- people and agencies are
not using the PMMR, four nonth data just doesn't provide
for any neani ngful analysis.”

COW NEWWAN: Chai rman Macchi arola, | asked
Al an before, they said it was okay in the groundrul es.
There's a vote | nmade the other day that | actually want
to swtch.

CHAI RMAN MACCHI ARCLA: | f no Conmi ssi oner

has an objection to the switch --
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COW NEWAN:. It doesn't change the
outcone, but it was the vote on 2009 or as soon after
2005, switching fromno to yes. The testinony that took
pl ace after our hearing the other day, or after our
forumthe other day convinced nme to change that vote.

DR. GARTNER: The next itemthat | want to
have the Comm ssion address concerns candi date access.
At several neetings the Conm ssion tal ked about ways of
i ncreasi ng opportunities for the public to gain
information in the election process. W have a very
rich array of those arrangenents already, and the
gquestion is whether we could expand them cable
tel evision being one of the exanples of that. Anthony
has sone recommendati ons.

MR CROWNELL: It's in the packet that we
handed out to you under the canpaign finance section.
We're just making an anendnent to Section 1053 of the
Charter which provides for the Voter Guide and what it
woul d do is create a section A and a section B. The
current | anguage woul d becone Section A and Section B
woul d provide for the video Voter Guide and it nerely
states that the video Voter Guide in furtherance of the
pur poses of subdivision A that again is the section
that creates the printed Voter CGuide, the Canpaign

Fi nance Board, the Departnent of Information Technol ogy
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and Tel econmuni cations shall inplenment and adm nister a
non-parti san video Voter Cuide program designed to give
each candidate participating in the voluntary system of
canpai gn finance reforman opportunity to present

bi ographi cal information and concise statenents of his
or her principles, platformor views over the Gty owned
and operated cabl e tel evision network.

"The Departnent shall pronul gate any rul es
as necessary to inplenent and adm nistrate this program
The Departnent shall also consider ways to enhance the
video Voter Guide program for cable tel evision franchise
agreenents."

CHAl RVAN MACCHI AROLA:  |s there any
requi renent of debate?

MR. CROWELL: They currently have a debate
program

CHAl RVAN MACCHI AROLA:  That it be
vi deotaped? |Is that assuned, that they can do that? So
you don't have to affirmthat?

MR. CROWNELL: It happens in practice.

CHAI RVAN MACCHI AROLA:  Ckay. Are there any
guestions about that? This was overlooked in putting
t oget her the proposal, as you renenber the last tine.

W just want to nmake it clear that we are anplifying the

responsibility for people participating in the canpaign
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finance programto in fact participate in the video
presentations that are going to be inplenented by the
Canpai gn Fi nance Board. Ckay.

State that question, we'll vote affirmative
or negative on that one.

COVW NEWWVAN:  Yes.

COW S| EGEL:  Yes.

COW O HARE: No.

CHAl RVAN MACCHI AROLA:  Siegel, yes. O Hare

COW  PATTERSON: Yes.

COW SSI ONER KHALI D:  Yes.

COWM LYNCH:  Abstain.

COM GATLI NG  Yes.

COM  NORAT:  Yes.

CHAI RMVAN MACCHI AROLA:  Yes.

Al an?

DR. GARTNER: Let nme note parenthetically,
when Bob Stern from California was here and testified at
the forumon el ections, he nentioned briefly that they
had been doing a study -- | can't honestly renenber
whet her he nentioned it when he testified before you or
mentioned it separately, but he did nention that they
were doing a study of various jurisdictions and the use

of media to increase public opportunities. W now have
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video material that they' ve shared with us about what
t hey' ve done, they, jurisdictions around the country.
Shoul d this be adopted or perhaps whether it's adopted
or not, we will share with the Canpai gn Fi nance Board
and the Departnent of Information Technol ogy and

Tel econmuni cati ons.

There are sone very interesting things where
t hey' ve taken individual candidate statenents about a
whol e array of issues and then spliced themtogether so
you get all the candi dates about a housing program or
all the candi dates about education. |It's nore and nore
now using the cable and the Internet to do that and I
think that would be a great expansion of access to the
public of information. It didn't seemto be |anguage
that would go into the Charter, but it's an exanpl e of
t hings that could be done.

COM PATTERSON: In that regard, inn the
| anguage that is tal ked about with the Cty cable
stations, is the technol ogy capable for doing stream ng
vi deos of a video Voter Cuide?

DR. GARTNER: You are talking to a Luddite.
| barely know what "stream ng" neans, but Anthony can --

COM PATTERSON: | guess I'ma little
younger, Al an.

DR. GARTNER. Thank you, Kitty.
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COM  PATTERSON: Is it feasible, is there
technol ogy in place that we could do a stream ng video
gui de?

MR. CROWNELL: As a matter of fact, we do
stream ng right now for all the Mayor's press
conferences, so it is feasible, yes.

COM  PATTERSON: | nean, | just ask that
whet her that was sonething that is, again, worth putting
in the Charter, since you re mentioned Cty-owned cable
TV or whether that is sonething that should sinply be
noted for the record as a suggestion for whoever is
going to be coordinating the Voter Cuide.

MR, CROWNELL: You can certainly say they
consider on-line options for distribution of such video
pr ogr amm ng.

COW  PATTERSON:. It certainly woul d appeal
to a group of voters that have checked out, and may not
be watching the Gty cable stations, but are surfing the
web.

MR. CROWELL: It's really an excellent idea.

CHAI RVAN MACCHI AROLA: Ckay. It will be
added.

Al an, procurenent, Vendex?

DR. GARTNER: Procurenent. There were two

sets of issues that had been hanging around for sone
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time. One concerning Vendex and one concerning issues
regarding not-for-profit organizations. At the |ast
nmeeting that you discussed this, | was instructed to see
if I could talk with the various parties and see if
there could be sone agreenment. |'m happy to report that
the answer is yes, but let nme give you the material.

There are three itens that |1've shared wth
you. Again, | started to produce sonething to help ne
understand it, and | thought, | trust I'mright on that,
that it would be helpful to you to understand it.

You'll recall that at Tuesday's Comm ssion
nmeeting, Eric Lane, special counsel to the Counci
rai sed objections to what he characterized as usurpation
of the authority of the Council to act regardi ng Vendex.
Various staff nenbers net and talked with Eric in the
course of yesterday and | net and talked with Eric in
the course of today, and what |'m presenting to you, as
| indicate in this cover neno, is satisfactory to Eric
and he indicates that it is satisfactory in this regard
to the Speaker.

Essentially, the language, it's really quite
anal ogous to the | anguage we heard a mnute ago. |If you
| ook at the two-page distribution which begins with
Section 329 of the Charter and go down to the line just

before B, it adds the sentence that Eric proposed,
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"Not hi ng herein contained shall limt the power of the
Council to legislate with respect to the Vendex system"”

That has been approved by the
adm nistration, it's been approved by M. Lane on behalf
of the Speaker, and I comend it to you.

CHAI RVAN MACCHI AROLA: Are we going to vote
this one at a tine?

DR GARTNER. | think they're sufficiently
i nportant for you to vote them one at a tine.

CHAI RVAN MACCHI AROLA: Does anyone have any
guestions? Does anyone want to ask anything of Al an
with regard to this?

COM NEWWAN: The Vendex one?

CHAI RVAN MACCHI AROLA:  The Vendex. If
there's no discussion, let's call the question
affirmati ve or negative. M. Newman?

COVW NEWWVAN:  Yes.

COW S| EGEL:  Yes.

COW O HARE: Yes.

COW  PATTERSON:. Yes.

COW SSI ONER KHALI D:  Yes.

COM LYNCH: Abstain.

COW GATLI NG  Yes.

CHAI RVAN MACCHI AROLA:  Yes.

COwW NORAT: Yes.
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CHAI RVAN MACCHI AROLA:  So it's carri ed.

DR GARTNER: 1'mgoing to ask you, the
second concerns issues regarding not-for-profit
organi zations and ot her organi zations as well, not just
not-for-profits, although the focus of our discussion
has been on the not-for-profit organizations. These
di scussi ons have involved various parties, Law
Departnent, Conptroller's office, the nenbers of the
not-for-profit community and in each instance |
understood your instruction to ne is to strengthen the
requirements in this regard. So let nme go through using
t he docunent, the larger docunent that Anthony presented
and you worked through in the previous neeting and |et
me go through the five bullet points here.

You'll notice a unique event on our part,
pages nunbered. If you'll turn to page nunber 5.

COW CGATLING W don't have page nunbers.

DR GARTNER. It's this docunent -- oh, |I'm
sorry -- which | didn't distribute to you.

CHAl RMVAN MACCHI AROLA: It was a test.

COMWM NEWAN: We're all searching through
t he ot her docunent.

COW  NORAT: Very clever.

(Laughter.)

DR. GARTNER:. Page 5, item B at the top,
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underlined, towards the top of the page, makes

i nformati on about agencies' performance relative to the
timng of the procurenent process a mandatory part of
the Mayor's procurenent report. It had been an optional
part of it in an earlier iteration.

Second, on page 7, again, the shift is from
the optional itemto a mandatory item In 4(b)(6),
there is a requirenent now that the tine schedules be a
mandatory part of the rules that the Procurenent Policy
Board is to pronul gate.

On the sane page, the sanme paragraph, it's
the underlined portion in the mddle, which rule,
meaning PPB rules -- this whole section is about the
rules that the PPBis to issue, "which rule shal
specify the appropriate renedy for failure to neet the
term of any applicable schedule for taking such action.”

So we now have a mandatory schedule fromthe
agency and now a set of consequences, if you wll,
appropriate renedies. Illustrative of that is should
the agency on a tracking record be a persistent poor
performer, options would include loss of flexibility for
the agency in procurenent -- flexibility which is highly
prized by the agency and appropriately so; consequences
for the ACCC who is responsible for neeting the tine

line and what we call the package, what | call the tool
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box of econom c renedi es such as advances, |oans and
paynment of interest.

There's been no change to the itemthat you
had wanted in the earlier versions and the current
version. Now, when interest is paid it's paid at a
uniformrate, the differential between sonething and
nothing as it applied to non-profit organizations is
el i m nat ed.

Fourth, if you turn to the next page, if you
| ook at the very top of page 8, small nunbers, nunber 2,
the issue that came up again and again and that both
Commi ssioners rai sed and nenbers of the not-for-profit
community raised, is when the work that has been agreed
upon cones to an end, but in fact because the contract
is now at its end, but the agency nonethel ess wants the
work to continue, in effect a continuation or renewal
and the agency is put in the position of being asked
informally, but nonetheless realistically to continue
the work, even though it has not been paid for, the
provision here is to require the PPB to establish rules
providing for expedited renewal or extension of existing
client services contract, so there isn't a break in
services and there is a continuation of paynent.

There are two things that | want to

continue. Services to continue and paynent to conti nue.
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Sonme of the earlier itens that we' ve tal ked about
hopefully speed up the process, but when that doesn't
happen, or until that happens, it ought not to be a
situation where agencies are asked to do sonething that
woul d be potentially risky for clients and risky for the
agency.

And finally, the last itemin the neno, also
on page 8, responsive to the concerns of the
not-for-profit comunity, nost particularly the Human
Services Council, that it's now in nunber 3 in that sanme
par agraph, the pronulgation of draft and final contract
pl ans by all agencies procuring client services, which
draft and final plan shall follow respectively the
executive budget subm ssion and budget adoption, so that
the vendor community can know what it is the agency is
pl anning to do in the course of the year to cone.

The not-so-subtle point here is that the
agency itself needs to think about what it is that it's
going to do and since in the earlier sections we're
tal ki ng about mandatory tinme |lines and consequences of
failure to follow those tine lines, the pieces are
designed to knit together and reinforce one with the
ot her.

"1l be happy to answer any questions you

have about these itens.
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COMWM SIEGEL: On nunber 4, question of the
trigger. What's the trigger that says, that allows an
agency to assune that it's supposed to continue?

DR. GARTNER: The trigger is the -- excuse
me, agency; neaning the vendor?

COW SIEGEL: Right.

DR GARTNER: It is the agency, neaning the
Governnent, that indicates to the vendor -- the vendor
can't on its own decide it just wants to continue.

COW SIEGEL: Right.

DR. GARTNER:. There has to be an affirmative
action on the part of the agency, to fund it, if you
will.

COMW SIEGEL: It seenms to ne that's going
to end up being a very open interpretation and possibly

litigation unless it's clear what exactly triggers the

continuation. 1In other words, if I'ma vendor and sone
of the agencies have informally said to nme, | think
things wll continue --

DR GARTNER: | sure as hell woul dn't

continue on that basis.
COMW SIEGEL: | imagi ne you have to.
COM  PATTERSON: Realistically.
COM NEWAN: The vendor has to.

DR. GARTNER: |'m happy to change the
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speci fication.
COM NEWWAN: Not only does the vendor have
to, if in fact the City backs away at sone |ater point,
t he vendor has every right to sue the City, it goes to
the Conptroller's office and gets handl ed by sonet hi ng
called an equitable claimand the vendor two or three
years later is made whole and that works if you're a
| arge enough vendor and it doesn't work if you're not.
CHAl RMAN MACCHI AROLA: What woul d the basis
presently be to warrant paynent? Wuldn't it be that if
t he vendor continues to perform the Gty accepts that
performance? So that if soneone in the Cty were to say
continue and perform and that performance were in fact
to be continued and the Gty official does nothing to

prevent that fromtaking place, that ought to be the

trigger.

COMWM NEWWAN:  Sone higher up at sone |ater
poi nt determ nes what to do. It happens, | can give you
exanples -- this is not a claimcategory that didn't

have cl ai ns.

CHAl RVAN MACCHI AROLA:  But is there any way
-- what you're doing is putting in the Charter the
aut hori zation that services should be paid for. You're
elimnating a need to go through an adm ni strative

remedy through sonebody else. 1Isn't that sufficient to
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establish the obligation that the Gty would have and
for Corp. Counsel or for anyone else interpreting that
to understand that now that it's nore clearly witten
into the Charter, that acceptance of that work under the
color of authority to do the work results in an
obligation to pay.

COMW  PATTERSON: | don't think that the
Charter | anguage was witten actually to say anything
close to that. |It's really authorizing the PPB to solve
t he probl em

CHAI RVAN MACCHI AROLA:  Let's see what the
| anguage says.

COMWM  PATTERSON: That's one of the
questions | have.

DR. GARTNER: Instructing the PPB.

COM  PATTERSON: It instructs the PPB to
address a problem but it doesn't specify that the
paynment will be received by a not-for-profit vendor or
if anot-for-profit --

CHAI RVAN MACCHI AROLA: Let's say to sol ve
the problem so that a not-for-profit vendor nay be
conpensated for the service that it provided.

COMWM NEWWAN: Can | do sonething terrible
to a former colleague of mne? W is now shrinking in

the Chair. John Graham who is the Director of Contract



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

25

Adm nistration for the Conptroller's Ofice is here and
| assune this is the first he's hearing of this. He may
have sone view that may be useful.

CHAI RVAN MACCHI AROLA: Wl |, why don't we
just ask the general question. |If the assunption is
that this |anguage should be clarified even nore, we
have three days to approve the final |anguage and if we
can work to get that done by -- the agreenent that they
W ll provide a renedy is already heard, that's already
been addressed. A renedy will be provided. Wat we
really now need is to clarify the fact that the renedy
will in fact be provided, that clarification should cone
because of the danger of the views in not honoring
what's been admtted.

COW SIECGEL: Excuse ne, it seens to ne
it's doubl e dangerous. You have a situation in which
the City for whatever reason does not want to continue
usi ng that vendor, there's sonmeone in the Departnment who
i kes that vendor, says positive things. Meanwhile, the
person is in charge of the agency wants to switch
vendors. The trigger nechanism has to be clearer, or
el se you could get sued both ways; a vendor who | oses
out who thinks they're getting a contract because they
think the other wasn't doing a good job. This kind of

informal, this kind of informal set of assunptions can
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go through enornous abuse.

You can't elimnate all abuse, | don't
expect it, but you can provide sone framework for
provi di ng what constitutes an understandi ng.

CHAI RVAN MACCHI AROLA:  You're not differing
fromwhat |I'msaying. Wat |I'm suggesting is we ought
to refine to the extent -- since it's already been
established that an obligation to pay when perfornmance
has been rendered pursuant to the desire of the agency
to have that performance continue and the vendors'
agreenment to continue it, that there ought to be a way
to conpensate. That's what we've agreed to in
principle. Now the question is how do we put that into
| anguage so that that intent is honored, not just in the
Charter, but in the eyes of those people who are going
to adm nister the provisions of the Charter, actually
adm ni ster the paynent. Conmm ssioner Sinpson is here --

COMWM SIEGEL: The formnul ati on assunes a
clarity of intent. That nmay be absent.

CHAI RVAN MACCHI AROLA:  The clarity of intent
is present fromthe Comm ssion, | understand.

COW NEWAN:. It may not be a
Commi ssi oner - -

CHAI RMVAN MACCHI AROLA: But the | ast

di scussions we had, this Comm ssion determned it woul d
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be i npl enented, not thought that it m ght be
i npl enented, right? That's where we are. The | anguage
was to reach a stage of --

DR, GARTNER: May | suggest | anguage, on the

second line after the word "contracts," "pursuant to a
determ nation by the Agency Conm ssioner”. So it's not
sone mdlevel official, it's an act that is specific in

particul ar.

COM NEWWAN: That may be fine for us, but
that may not work in the vendor community, because
courts have long ruled that the vendor is conmunicated
to by soneone they reasonably believed was a responsible
official, which could be a Bureau Chief who is
responsible for their contract.

CHAI RVAN MACCHI AROLA:  You can't delegate to
every agency the authority.

DR GARTNER. | woul d assune Conm ssi oner
Gatling would fire sonmeone who worked for her --

COW CGATLING That goes on all the tine.

CHAI RMVAN MACCHI AROLA: | think -- |oo0k,
we're trying to reach sone way of dealing with it. The
primary obstacle is the obstacle that apparently there
was no nechani sm for nmaking paynents. So the nmechani sm
we've agreed to or at |least that's been presented is

that the Comm ssioners or a representative of the
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Comm ssi oner has the authority to continue the contract.
Now we're worried about some underling usurping that
authority.

Well, | just don't think we're going to get
| anguage that's going to protect everyone in the process
from someone who abuses authority or m sunderstands the
scope of authority. The |anguage of the Charter can't
cure that. |If there's a difference of opinion between
t he Conm ssioner and the representative of the
Comm ssi oner and one acts pursuant to one set of beliefs
and the another acts pursuant to other beliefs, we're
going to have two different outcones and there's no way
we can nmake both of themthe result.

So | think we've got to say, as far as the
Charter |anguage is concerned, that it is the
Comm ssioner, but still in the event that someone acts
pursuant to authority not of the Conm ssioner, we're not
l[imting that person's claimto an equitable renedy if
the Bureau Chief has presented it in such a way that it
obscures the role or the responsibility of the
Commi ssioner. Now we woul d assune that the Comm ssioner
woul d deal with that Bureau Chief.

It seens to ne in nost cases if the
Commi ssioner is inclined, the Bureau Chief is going to

authorize it, the authorization is going to come with
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sone approval of the Conm ssioner, | would suspect that.
It certainly was done that way at the Board of Ed.

COM GATLING It's changed.

COW NEWAN: It depends on the size of the
agency. So an agency like the Agency for Children's
Services, | would bet a Conm ssioner does not approve
the hundreds of day care and Head Start contracts.

COM  NORAT: The Conmi ssioner would pick
who in the big agency is in charge of contracts.

CHAI RVAN MACCHI AROLA: | think the problem
t hough, is not that we know who it is, we just don't
know who is adm nistering the contract.

COWM  NORAT: | understand, but the
Comm ssioner, if they have a piece of paper that says
Comm ssi oner Norat, by, and your ny deputy, as they do
all over the State, and you sign on the line --

COW NEWWAN: You could have a Conm ssi oner
and a designee and nake it that there can't be nore than
one or two designees per agency.

CHAl RMAN MACCHI AROLA:  You see, | think
we're solving a problemthat doesn't exist. | think if
there is a | anguage, there's | anguage in the Charter
that provides for that authority, then in nost cases
that authority wll be the basis upon which action wll

be taken.



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

30

In the event that a Conm ssioner at one
point in tinme believes that the authority was exercised
i nappropriately, and deals with the vendor in such a
way, the word is going to go through the people that the
agency deals with and the word is going to be don't Iet
that assurance lull you into sleep. Go get it fromthe
Conm ssi oner.

| think where there's a problem there's a
mechanismnow to solve it. | think the original problem
we had was that there was no authority and that we had
to go back and redo the authority. 1In this case we're
recogni zing the authority and I think you're making -- |
think we're making light years worth of progress in this
and | think it's as far as one could reasonably go and
have a docunment that works.

COW  PATTERSON. The Charter is designed
to paint a relatively broad brush. You sinply can't
| egislate every little detail for every agency. Every
agency operates differently. And then you also have the
i ssue, which | think you nay be able to deal wth,

Steve, the rest of us it's beyond our ken, that in the
course of the budgeting process there will be, for
exanpl e, senior centers that get proposed to be shut
down, even though those centers have been operating for

several nonths during an existing fiscal year.
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Sonmehow it works out, so that until the
senior center gets shut down, the agency, the
not-for-profit agency gets paid for its expenditures at
the senior center, but it does eventually get shut down.

COMWM NEWVWAN: The contract is term nated.

COM  PATTERSON: The contract is
term nated, but sonehow there's what you call a quasi
contract for the rent paynment or sonething that allows
for the senior center to be supported by the Cty, and
we can't as a Charter anmendnent permt the --

CHAI RVAN MACCHI AROLA:  Prevent those.

COW  PATTERSON:. | thought the purpose was
to delegate to the PPB a relatively broad rul e making
authority because they're the ones closer to the issue.

COM NEWVAN: Accepting that this
reasonably deals wth existing contracts and | accept
that, this is a ot of progress.

CHAI RVAN MACCHI AROLA:  You can't clinb the
whol e nountain, we can only go up so far.

COMW NEWVWAN: | accept. There's a separate
i ssue that goes with it. There are organizations that
don't have contracts and get a contract, so they're not
covered by this, and they're directed by a Conm ssi oner
to go forward while that contract winds its way through

the review process, and it's not only in the
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not-for-profit world, it's in the engineering world, the
architectural world, security guards, et cetera, and
this rule doesn't deal with that, because obviously they
don't have a contract so therefore they can't get paid.

On the other hand, one they want to work
two, they don't want to alienate anybody, and three,
they're inevitably being told don't worry, you'll have
it in the next few weeks and it goes on for six nonths.

CHAI RVAN MACCHI AROLA:  We don't want the
Comm ssion neeting to go on six nonths.

COMWM NEWVAN: But we also don't want those
to be in the clains process.

CHAI RVAN MACCHI AROLA:  We'll get a little at
atinme. |s there anyone that wants to add anything to
this discussion? Yes.

COM  PATTERSON: | don't think that what
Steve suggested is -- | think the PPB is being given
enough authority and enough direction in this proposed
| anguage that what you' re suggesting is very unlikely to
happen, and you open up a real can of wornms if you tel
the PPB to put in the Charter a suggestion that anyone
who thinks they have a contract with the Cty can get
pai d.

COM NEWAN: It goes back to the other

i ssue, it goes back to the interest, which at |east as
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far as | quickly read this, isn't spelled out.

COW  PATTERSON: It isn't.

CHAl RMAN MACCHI ARCLA:  Interest at the sane
rate.

COW NEWWAN: Interest is at the sane rate
that that contractor is told to go forward, this new
contractor, whoever it may be, or even an old contractor
who doesn't get paid, and six nonths |later they finally
get a contract, they should get interest for it, in the
sanme way they get interest for late paynent, and in fact
in the sane way |ate paynent resulted in expediting the
payment process.

| mean, the other day Marla nentioned 80, 000
in fiscal '03 as interest paynments. In fiscal '96 it
was $1,100,000 by fiscal '00 it dropped to $400, 000 and
SO on every year down to the drop to the 80,000 and the
reason for that, since the Gty was paying noney, they
had to figure out how to pay people tinely, and if the
interest there is nmandated, then the Cty will figure
out how to contract. And prior to that it was higher.

| keep goi ng back into annual financi al
records. So | think we should be putting in the clause
about interest and mandating it in the same way the '89
Charter Conm ssion did for pronpt paynent. It worked

then, it will work now And | guess | nmake that as an
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of ficial proposal.

DR GARTNER: | think the | anguage here
gives sufficient flexibility to the PPB rather than
mandating a particul ar renedy.

COMW NEWAN It's a "may" and not
a "shall." This issue has been brought to them since
1998. If they wanted to, they've had anple opportunity
to doit. The only way -- and if the '89 Charter
Comm ssion had witten "may" instead of "shall" they
woul dn't have gotten interest for pronpt paynent.

CHAI RVAN MACCHI AROLA: Anyone want to pick
up on that? GCkay, are there any nore resolutions before
us?

COM NEWWAN: |'ve got to vote on the
i nterest issue.

CHAl RVAN MACCHI AROLA:  1'll do whatever you
like. You want to --

COM NEWWAN: Vote on mandating interest
for late contracting.

CHAI RVAN MACCHI AROLA: Wiy don't we vote the
whol e package and you can make a notion to add that.

COM NEWWAN:  Shouldn't it happen first?

CHAl RVAN MACCHI AROLA: It woul d be part of
t he package. All right, you want to add nandat ed

interest on contracts that have not been --
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COM NEWAN: Were contracts --

CHAI RVAN MACCHI AROLA:  That have not been
regi stered.

COM NEWAN: Are contracts that are
regi stered after they began.

DR GARTNER: |'m advi sed by the Law
Depart nent --

CHAI RVAN MACCHI AROLA:  Don't tell us about
the Law Departnent. They give bad advice. Don't tel
us about the Law Departnment. Tell us what you think the
policy shoul d be.

DR, GARTNER: Acting without, providing Gty
funds when registration has not occurred is not
sonet hi ng we ought to be encouraging.

CHAI RVAN MACCHI AROLA:  Is it done for for-
profits?

COW NEWAN:. [It's done by the State of New
York, so for their contracts --

CHAI RVAN MACCHI AROLA: So there are
provisions in the Charter that you're tal king about
haven't applied to profit making entities.

COM NEWVAN: That's correct.

CHAI RVAN MACCHI AROLA: So what you want us
to do is add a new item beyond what we've --

COMWM NEWAN: No, we've been considering
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this all along, beyond what's witten here. It is
exactly what the State does, so there's no State bar on
doing this, and obviously if it's in the Charter, that
takes care of the Law Departnent's |egal issue.

CHAI RVAN MACCHI AROLA:  Al'l right, on
M. Newman's resolution, all those, I'mgoing to ask if
you're in favor or opposed. M. Newran is in favor.

COW SI EGEL: Abstain.

COW O HARE: Favor.

COMW  PATTERSON: Favor.

COW SSI ONER KHALI D:  Favor.

COW LYNCH:  Abstain.

COW GATLING  Opposed.

CHAI RVAN MACCHI AROLA: Opposed?

COW  NORAT: Opposed.

CHAI RVAN MACCHI AROLA:  Resol uti on passes.
And | suspect that brings you to the drawi ng board to
come up with ammunition for Mnday's neeting.

DR GARTNER: |'mvery anxious not to add to
t he burden between now and Monday in terns of what you
do and | wondered whether the Chair would entertain
inviting Marla Sinpson, M. Gahamto cone before us at
this point.

COW NEWWAN:. W just voted. | suggested

that before. | don't mnd speaking, but it does seema
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little odd that when | asked for themto speak it was
ignored, and now that this has passed -- now that this
has passed --

CHAI RVAN MACCHI AROLA: | think the
resolution that's been adopted, right, or been passed,
right, they can clarify it, we wll have it --

COVWM NEWAN: That's fine.

CHAl RVAN MACCHI AROLA:  We will have it on
Monday - -

COVWM NEWWAN: W can ask themto draft it
jointly. That m ght be a nice idea.

CHAI RVAN MACCHI AROLA: Wy don't we get
M. G aham and Conmi ssioner Sinpson to speak on this?

MR CROWELL: | think what | was trying to
point out, |I think there are |egal problens wth what
you're trying to propose and | think for us to go back
to the drawi ng board, we're going to cone back with
probably the sane thing, that | don't think there's a
way for us to doit. W've had extensive discussions
over the past week and |I know what the State does --

COW NEWWAN: | have the State law with ne.

MR, CRONELL: W operate under a conpletely
different set of laws fromthe State.

CHAl RVAN MACCHI AROLA:  Coul d | suggest the

follow ng? Could | suggest that we wite Steve's
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reconmmendati on and we say, "unless not in accord with
State law," right?

COMW  PATTERSON: Wiy don't we put in a
clause "to the extent permtted by applicable |aw. "

COW NEWAN. By applicable State | aw.
Because they'l|l say the City law bars it.

DR GARTNER: It's the Minicipal Hone Rule
Law, which the State is not subject to.

MR. CROWELL: General Minicipal Law.

CHAI RVAN MACCHI AROLA:  Muni ci pal Hone Rul e
Law as State Law.

COM NEWAN: If this had been the issue a
mont h ago, | would suggest we consult wth the Attorney
CGeneral of the State. It's alittle late for that, so
t he cl ause --

CHAI RVAN MACCHI AROLA:  Look, the policy that
the Charter Conm ssion wants inplenented is policy which
pays interest to vendors whose contracts have not been
regi stered and who perform service. That's what the
Charter Comm ssion's policy wishes. The objection we've
heard is that it is contrary to State law, it's not
policy objection, it's a | aw objection.

So therefore, if the Charter Conm ssion
passes its resolution and says "to the extent permtted

by State law," comma, "interest paynents shall be nade,"
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| don't see that that's a problem

MR CROWAELL: That's fine. Wiat 1'd like to
do is | wuld like to have Ms. Sinpson and M. G aham
speak for the record, because this would likely be an
issue of litigation. | would like it explicitly clear
for the record what we're doing and what their beliefs
are as to the legal paranmeters under which the Cty
operates now with this provision that you're proposing.

CHAl RVAN MACCHI AROLA:  Ms. Sinpson, are you
a | awer?

M5. SIMPSON:  Yes. 25 years.

CHAI RVAN MACCHI AROLA:  And are you
testifying under oath?

M5. SIMPSON:  If you want nme to. If you
want nme to.

CHAI RVAN MACCHI AROLA: | al so appreciate the
fact that you're an officer of the Gty Governnent, so,
and not representative of a |law authority.

M5. SIMPSON: M | awyer is the Law
Departnent, | know that.

CHAI RVAN MACCHI AROLA: So why don't you give
us your perspective of it, not as nmuch as in terns of
| egal bar, but in terns of other issues.

M5. SIMPSON: | will speak to this. |Is this

on?
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VO CE: No.

M5. SI MPSON:  Thank you, |I'msorry, but this
has been a subject of active discussions. The drafts
that you had in front of you was not a draft we arrived
at wi thout thinking about whether to specify interest.
| ndeed, we are in a dialogue with the Conptroller's
of fice about a way for the PPB to do that. W are
advi sed by counsel that there are significant |egal
i ssues and we are trying to work around them It was
our best judgnent that having a | anguage that mandated
time frames and mandated renedies for violation of those
time frames without tying the PPB's hands as to what
t hose renedi es would be, was the best way to get to a
solution, sone part of it may well be, and | have to say
this over ny |awer's dead body, but it may well be
interest, but that interest m ght be sonmething that
kicks in after two other options that are preferable
fail or sonmething, | don't know.

But this is a dialogue that we're having and
we're trying to have and we would like to be able to
have, obviously, in the context of inproved Charter
| anguage that gives us mandat ed schedul es.

But it is not our best judgnent that
interest alone is necessarily the only renmedy for this,

and all | can say is our principals have been, you'l
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hear from John directly, obviously, we have sort of

di fferent perspectives that we start from but this is a
subj ect that was between the Deputy Mayor and
Comptrol ler on policy grounds and we ended up with the

| anguage that was put before you tonight.

Qovi ously, the Conptroller probably, he'l
speak for hinself, he'll probably disagree with ny
lawer's view and | think we'll get to a solution that
makes both of us pleased and that achieves the result
that all the nenbers of the Comm ssion, including the
ones who voted in favor of the amendnent woul d be happy
with, but |I do not have authority to agree to that or
draft that, because it is our best judgnent that it's
extremely unw se.

CHAI RVAN MACCHI AROLA: Do you have a beli ef,
do you have a belief that the paynent of interest
pursuant to State law is not sonmething that the Gty can
do?

M5. SIMPSON: The issue is that, as |
understand it, and it's very hard for sonmeone who has
been a | awer for 25 years to be only policy making as
she speaks, but as | understand the issue, the Law
Department does not want to create a |legal obligation to
pay before there is a registered contract in front of

the Conptroller. As | understand the issue, the Law
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Departnent believes that in order to create that |ega
obligation to pay, we would have to do what the State
did and create a new agency action which would be the
directive, the official directive to pay, to continue
wor king and therefore be eligible to be paid.

| believe the Law Departnent's concern is
that the creation of that action, if we don't craft
sonething that's clever, the creation of that action is
a separate set of decisions that can then al so be
litigated and since obviously the Cty operates in a
sonmewhat different litigation environnment than the
State, that is a matter of concern. | do not believe
that's an insolvable problem W're engaged in active
di scussions with the Conptroller to arrive at a version
we can all work with, but that is why, for exanple, the
State structure which creates a State |oan fund is not
the direction that we have gone.

We do an outright discretionary grant to a
not-for-profit so that the |l oans that are granted are
private actions, they are not State actions, they are
not litigable. W have never ran out of that |oan fund,
we believe there's roomto restructure that loan fund to
resolve and deal with this problem but we do not want
to make that loan fund a City version of a State |oan

fund, we want to keep that |oan fund private.
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CHAl RMAN MACCHI ARCLA:  So the answer is
there's nothing in the law that prevents us from doi ng
this.

M5. SIMPSON. | actually believe ny |awer's
advice. | believe that if you were to do it, it would
create nore problens and it would slow the process down
rather than speed it up, because | don't think
litigation ever speeds anything up, but that's ny
concern.

CHAI RVAN MACCHI AROLA:  Thank you.

MR GRAHAM Thank you, Steve.

COMWM NEWAN: |I'm sorry, John.

MR GRAHAM That's all right.

COW NEWAN. | did it before your
princi pal showed up.

VO CE: That's okay, John. Go ahead.

MR GRAHAM As Marla said, we discussed
this at length. W're relatively okay with the version
that's out there before you. If you want to change it,
you m ght want to change it to nonetary renedies --

M5. SIMPSON: That's certainly better.

MR GRAHAM Right now it says "renedy," you
could put "nonetary renedy," it mght work for you,
Steve. We're in favor of interest paynents for al

contractors for retroactive contracts. W have a
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speci al proposal to PPB and we put a recomrendation in
the task force report recently about it. So | think
right nowit's just splitting hairs over the | anguage
and maybe you could get past this use of the word
"nmonetary."

CHAI RVAN MACCHI AROLA: So your
reconmendation is that we can carve this |anguage out to
have the sane effect?

MR GRAHAM Yes. | don't have | anguage in
front of ne. W didn't get a version of this.

M5. SIMPSON: It's the version that Anthony
showed us, it's where it says mandatory renedies.

MR GRAHAM  Page 7.

COMWM NEWAN: Wile they' re discussing,
part of the problemwth the |oan fund, a loan fund, |
still think it was the right decision, the loan can only
be made when the contract |eaves the Mayor's O fice of
Contracts and goes to the Conptroller's Ofice, because
there is a fear -- reasonably legitimate -- that sone
contracts will be rejected in the process of going
through MOC, OWVB, et cetera, and it may well be
uncovered. So it's only at the point it goes to the
Comptroller's office, which is maybe one nonth out of
t he si x.

MR GRAHAM | don't think that the
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word "nonetary," Steve, would apply only to | oans.

COMW NEWWAN: No, | was just explaining why
| oans thensel ves don't address --

M5. SI MPSON:  Under the current guidelines.

CHAI RVAN MACCHI AROLA:  So you woul d add
| anguage to this --

MR GRAHAM  Maybe you can describe it, or |
can describe it.

DR GARTNER It's one word.

MR GRAHAM On page 7 it says, "which rule
shal | specify the appropriate nonetary renedies for
failure."”

COW NEWAN. M problemis |I've seen how
the pronpt paynent rule worked just by inposing
interest. It forced the City, including the
Comptroller's Ofice and OVB, to figure out how to
process paynents.

CHAI RVAN MACCHI AROLA:  And now it will do
the sane in the not-for-profits that we have as a result
of the changes that we nmade. So we're now tal ki ng about
a separate problemand I think we've nmade progress on
t hat probl em

M/ sense is that -- the Comm ssion nakes its
decision. The decision that it has nmade has been that

we're going forward with -- we're going forward with
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sonet hi ng ot her than what we've got. |Is that still the
will of the Comm ssion?
COW NEWAN:. W still have until Monday.

This is an issue that's been worked on by PPB and ot hers
for five years. |If we establish a deadline for them by
when we neet on Monday, they may cone up with sonething
that works. So if we leave it the way we just voted it,
they get three days or four days to cone back at us with
an alternative that may work.

DR GARTNER: | think they've inposed, if |
under stand t he di al ogue between John and Marla, a
resolution that's satisfactory to them The question is
whet her that's satisfactory to the Conm ssion as a body.

CHAI RVAN MACCHI AROLA:  The question is does
the nodification, the inclusion of the word "nonetary"
satisfy the Comm ssion on this question.

COVW NEWVAN: Not yet.

CHAI RVAN MACCHI AROLA:  Not yet. M. Seigel?

COW SI ECEL:  Yes.

COW O HARE: No.

COW  PATTERSON: No.

COW SSI ONER KHALI D:  No.

COWM LYNCH:  Abstain.

COM GATLING | voted no to begin wth.

CHAI RVAN MACCHI AROLA:  You voted yes.
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COW GATLI NG  No.

COMM  NORAT: No.

CHAI RVAN MACCHI AROLA:  We have a majority
that wi shes to continue the negotiation.

COMWM NEWAN: Wth the hope that on
Monday- -

CHAl RMAN MACCHI AROCLA:  Four for, four no.

DR GARTNER. Who voted yes?

CHAI RVAN MACCHI AROLA:  Siegel, Gatling,
Macchi arol a and --

COW  NORAT: No, because it was consistent
with not all the way.

DR, GARTNER: What was the tally | have?
Maybe we better tally again.

COW NEWWAN: Doesn't matter, since it's a
tie or the abstention counts as a no.

CHAI RVAN MACCHI AROLA:  We're going to
ultimately have to vote, so this will cone back.

COMWM NEWVWAN:  Hopefully the Law Depart nent
and the City players will conme back to us on Monday with
a solution that works for everybody.

CHAI RVAN MACCHI AROLA:  Next item

DR. GARTNER:  You' ve heard testinony from --

COW NEWAN: M. Chair, | think we have to

vote on the whol e package.
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CHAI RMAN MACCHI AROLA:  Vote on the whol e
package? M. Newran?

COMWM NEWVAN:  Yes.

COMW SI EGEL:  Yes.

COW O HARE: Yes.

COW  PATTERSON: Yes.

COW SSI ONER KHALI D:  Yes.

COWM LYNCH:  Abstain.

COW GATLI NG  No.

COM  NORAT: No.

CHAl RVAN MACCHI AROLA:  Ckay, it's four and
five, what's the nunber? | |ost count.

DR GARTNER It's five, two and one with
the Chair not yet voting.

CHAI RMAN MACCHI ARCLA:  The Chair votes
present. kay.

DR GARTNER: May | just be sure that the
| anguage -- I'msorry, John, could | trade you?

MR GRAHAM  Sure.

DR. GARTNER: On page 8, did part of what
was just passed include the phrase "pursuant to the
determ nation by the Conm ssion?" That was i ncluded,
that correct?

CHAI RMVAN MACCHI AROLA:  Yes.

DR. GARTNER: Turning now to the next

48
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problem next to the last, we heard testinony fromthe
Comm ssi oner of the Departnent of Consuner Affairs and
several other people. W have a proposal fromthe
Comm ssioner that Anthony will present. Before you go
further, you have fromthe Departnent a letter that |
bel i eve every Comm ssioner has, indicating the support
of her predecessors for the recommendati on.

| had a phone conversation today with Don
Hal pern, fornmer State Senator, who represents the New
York Metropolitan Retail Association, and he indicated
his support for the Conm ssion's proposal. | have an
e-mail fromthe executive vice president of the Food
I ndustry Alliance, who al so supports the reconmendation
of the Comm ssion.

COMW SIEGEL: Wo was the first group?

DR. GARTNER: The first group is called the
Metropolitan Retail Association. [It's an association o
|arge retail stores, J.C Penney, the electronic stores
and so forth. These are the people who presumably woul
be subject to this --

COW NEWWAN:. They woul d be the peopl e nos
likely to oppose this.

DR. GARTNER. So Ant hony, do you want --

MR CROWMELL: | would just point you to a

new Section 2203-A of the Charter that the Departnent o
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Consuner Affairs has presented to us. This has been the
subj ect of extensive discussion. Conmm ssioner Siegel
has asked that the Conmm ssion be given the weekend to
review it, he has sonme questions he wants to ask, so we
can address it at that point and it's sunmarized in your
packet .

CHAI RVAN MACCHI AROLA: Ckay?

COM SIEGEL: 1'd just like to speak to
sone of the former Comm ssioners about this and see if
it's possible to break out sone of the -- it may not be
possi ble to break out sone of the sections. But it's
interesting, |'mthinking about it now, |'m surprised
t hese groups have no objection.

CHAI RVAN MACCHI AROLA:  You have four
Comm ssi oners, five, Conmm ssioner Dykstra, Polninski --

COM  NORAT: It just happens | talked to
Don about this today extensively, and the issue was | ast
year was the Consumer Affairs first presented it, they
had many concerns and then the Comm ssioner opened her
office to the constituents and they actually -- what is
now in front of us is the |anguage that was put together
by the agency and the people affected by it. And it's
actually equal to a bill that had been introduced in the
Legi sl ature.

COM SIEGEL: Let nme then withdraw ny
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objection and let's just nove forward.

CHAl RMAN MACCHI AROLA:  Wth that w thdrawal ,
we can proceed to vote on this one. | have to say | was
very inpressed with the amount of support this
generated. M. Newran?

COMWM NEWVAN:  Yes.

COMW SI EGEL:  Yes.

COW O HARE: Yes.

COW SSI ONER KHALI D:  Yes.

COMM LYNCH: Yes.

DR, GARTNER:  Yes.

COMM  NORAT:  Yes.

CHAl RMAN MACCHI AROCLA:  Yes. W don't have
Kitty's vote, she's not back.

DR GARTNER Next to the last itemof this
catch-all package, Anthony w Il present sonething which
is a request of the Conflict of Interest Board which
carries further what it is you approved at the | ast
meet i ng.

MR. CROWELL: As you'll renmenber at the |ast
meeti ng, we discussed increasing the fines the Conflict
of Interest Board may inpose from 10,000 to 25,000 and
al so providing a disgorgenent provision for them
Al t hough the Law Departnent had approved the | anguage

t he Conm ssion prepared, up to the disgorgenent
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provision, the Conflict of Interest Board is requesting
a nore expansive provision |I'll read to you.

It will provide any entity or person,
whet her or not a public servant, which or who realizes
an econom c benefit knowing it to be the result of
conduct by a public servant that violates Section 2604
or 2605 of this Chapter, shall be liable in a civil
action brought by the Board in a Court of appropriate
jurisdiction for the value of the benefit.

Therefore, if a violation of the conflicts
rul es rendered a public servant with $500,000 in their
pocket, so to speak, the Conflicts of Interest Board
could go after that noney that was obtained through that
violation of the conflicts of interest |aw.

CHAI RVAN MACCHI AROLA:  Way woul dn't the
Conflict of Interest Board do that? Wuldn't the Gty
have the right to pursue that renedy?

MR. CROWNELL: There's no specific right
right now within the conflicts of interest |aw

CHAl RVAN MACCHI AROLA: I f a person obtains a
benefit as a result of violation of the conflict of
interest, why would the Cty have a right to recover al
this gain? Wy would we give you parallel jurisdiction
through the Conflict of Interest Board?

MR. CROWNELL: Wiat you're doing with the
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Conflicts of Interest Board, because they are the group
that adjudi cates these violations, that nmakes the
decision, they're the appropriate body to go after.

CHAI RVAN MACCHI AROLA:  Why woul d that be?
t hink, did Corporation Counsel agree to this?

MR CROWELL: MM hmr.,

CHAI RVAN MACCHI AROLA: | can't inmagine.

MR. CROWELL: The Human Ri ghts Conm ssion
does it as well. | think what --

COM GATLING Wth asset forfeiture, you
went against the crimnal.

CHAI RVAN MACCHI AROLA:  You went agai nst the
person that obtained the benefit.

MR. CROWELL: You're thinking about what the
Departnent of Investigation does. This is a separate
| egal structure under which this kind of action would
ensue.

COMM GATLING W confine it to $100, 000.
So it's not a big deal for the Conflicts of Interest
Boar d.

MR. CROWELL: It's jurisdictional.

CHAI RVAN MACCHI AROLA:  Commi ssioner Gatling
says it's standard in her agency.

MR CROWAELL: It has to do wth how the | aws

are enforced.
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CHAI RVAN MACCHI AROLA:  Any di scussi on?
Kitty, you' re m ssing a good discussion here.

COMWM  PATTERSON: On adm nistrative | aw?

CHAI RVAN MACCHI AROLA:  This is an area where
| was | ooking for the |lawers here to help ne.

COMW  PATTERSON: | ran. Admnistrative
adj udi cat i on.

CHAI RVAN MACCHI AROLA: Do we have anybody
wi shing to comment on this? Conm ssioner Newran, what's
your disposition?

COVW NEWWAN:  Yes.

COW Sl EGEL:  Yes.

COW O HARE: Yes.

COW SSI ONER KHALI D:  Yes.

COW LYNCH: Yes.

COW GATLI NG  Yes.

CHAI RVAN MACCHI AROLA:  Yes.

COW  NORAT:  Yes.

CHAI RVAN MACCHI AROLA: (Ckay, Yyes.

COM GATLING The last itemis an
information item for you. W heard, we, staff,
presented information and we heard comments at the |ast
| think probably two comm ssion hearings about the
experience in Jacksonville. It is a sonmewhat unique

jurisdiction in that it has canpaign finance -- sorry,
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non-partisan elections and it is one of the two cities
that permts the nane of candi dates, candi dates' nanes
-- candi dates who place the party in which they're

regi stered on the ballot. The other interesting part of
Jacksonville is that it is one of the cities that
recently has adopted non-partisan el ections, nost of the
41 cities that we've always referred to have done it
quite sone long tine ago.

It is alsoin -- | guess |I'd be surprised
and | won't ask the Comm ssioners to identify since they
haven't | ooked at the paper, Jacksonville is the 14th
|argest city in the country. It's not sonme small, quiet
Florida town, it is larger than Boston and Washi ngton.

COW NEWWAN: | was shocked.

COMW SIEGEL: Be careful. It's a unified
City-County system It's the entire County.

DR GARTNER: It's the consoli dated
counties.

MR. CROWAELL: Like New York City.

DR GARTNER: In that case, the County and
the City is cotermnous.

CHAl RVAN MACCHI AROLA:  So they don't have to
change that nanme. |It's not that inportant yet.

DR. GARTNER.  Not vyet.

CHAI RVAN MACCHI AROLA:  It's getting there.
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DR GARTNER: Staff's been working on this
issue for the past two or three weeks. W really need
Frank Barry. Let nme ask Frank to sunmarize what you
have here and respond to any questions that you have.

MR, BARRY: For the past week we've engaged
in some outreach to sone various people in Jacksonville.
W' ve done sone research and analysis in | ooking at
their election results. W tried to get a sense of the
| egislative history that resulted in their switch to
what they call unitary election system To give you a
brief synopsis of it, in the late '80s, 1988 a group
call ed the Jacksonville Comunity Council did a study on
ways to increase voter participation and increase the
nunber of candi dates and increase the conpetitiveness of
el ections. And they began wth a general predisposition
towards non-partisan elections, but after running into
sone opposition fromparties, as well as running into
the literature which was not entirely favorable, they
began to | ook at nore of a hybrid approach and cane up
with what they decided to call a unitary system

That term | don't think existed before they
created it, but the hybrid approach that they canme up
with was a non-partisan structure in that there were no
party primaries, but you would be allowed to, in fact,

required in Jacksonville to list your party |abel on the
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ballot. So that was part of a study they did in 1988.
It didn't go too far.

However in 1991, the Cty had an el ection
with two Denocrats running in the primry and no
Republican primary, for Mayor that is, and a | ot of
voters were mffed there was no election held in
Novenber for Mayor. As a result of that, the Cty
Council got a lot of phone calls, |ot of people
expressed frustration, which resulted in a | ot of
newspaper articles which are attached in this docunent
and nonmentum began to build for sone election reform and
what they |latched on to was the recommendati ons nmade by
t he Jacksonville Community Council and the bill was
i ntroduced by a Liberal Denocrat on the City Council, it
had bi partisan support, it was put before the voters in
a referendum The voters supported it by a margin of 73
percent to 27 percent, and the first election which it
was in effect for was 1995. So they've had three
el ections under it, '95, '99, 2001.

So the second half of the report is |ooking
at what their experience has been, and we | ooked at both
nunbers and we did sone -- had | engthy phone
conversations with a variety of people fromthe sponsor
of the bill to the author of the original study, to the

current president of that organization to party |eaders
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and the president of the Jacksonville U ban League, and
to a person, they were generally supportive of it.
There was not a single bad thing said about it.

That's the anecdotal part of it. But the
evidence part of it is nore conpelling in terns of the
turnout nunbers. And all of that is in the report as
well. Their experience has been that turnout has
increased in both el ections.

| think it passed around the el ection of
2003 they had 50 percent and 46 percent, so two rounds
they were close to 50 percent on both rounds with a
percent of nunber of, percentage of the popul ation
voting around 30, percent which was also an all tine
hi gh.

So participation was way up in 2003. It was
down in '99, but there was no conpetitive Mayoral race.
It was way up, it was considerably up in '95, which was
the first year they had sw tched.

So what | attenpted to do was an anal ysis at
| ooking at their experience under the partisan system
conpared to the unitary system | ooking at voter
turnout, also looking at election results in terns of
inpact on mnorities and al so conpetitiveness. So all
the information is in there.

| know you're seeing it for the first tine.
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"' m happy to take any questions or if you want to on
Monday, if you want to digest it over the weekend.

DR GARTNER: Let nme call to your attention
sone of the summary data. Hi ghest voter participation
in any election in twenty years, in the past twenty
years, the election that Frank described on page 24. In
terms of mnority participation, which was the one that
caught ny eye when | read the report for the first tine
a couple of days ago a draft of it, it's the first tine
in Florida's post reconstructive history that a bl ack
person was el ected Sheriff. |It's the second highest
position in the nmunicipality.

Simlarly, there were increases in the
nunber of blacks in |ower offices as well.

The sunmmary on page 7, since switching to a
unitary system Jacksonville participates in both rounds
what we call a primary and general, initial and runoff.
The obvious question is, are the increases in the bl ack
community a function of increasing black percentage; in
the past years there was only a marginal increase in
bl ack percentage. It's always hard to deal with
causality, but it does seemto be the experience in
Jacksonvi l | e.

| did nmention at our |ast neeting that a

study that the Cty of Charlotte had done reported that
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Jacksonvill e had the highest voter turnout of any city
of a conparable size across the country; cities in the
four to seven or 800, 000 person range.

CHAI RVAN MACCHI AROLA:  There's one sentence
at the conclusion, alnost at the |ast sentence. It says
"people," -- it's quoting a professor: "People don't
like parties as nmuch as political scientists.”

COM NEWAN:  Well, we've heard that.

COMWM O HARE: Could | ask a question?
Frank, on page 3 on the top paragraph, you say, "this
hybrid approach is simlar to a partisan systemwth
w de open prinmary elections.” Could you explain that a
little bit?

MR BERRY: | think that's actually a quote
fromthe original report that the Jacksonville Comunity
Council did in 1988, and they were explaining the way
different states and cities-run primaries and they
subsequently in that report defined an open primary
where you could go into the voting booth and vote either
t he Republican or Denocratic primary, so | think that is
what they were getting at.

It's not just an open primary, but a totally
wi de open -- it was different froman open primary, and
yet also in sone ways different froma non-partisan.

COW O HARE: How is it different from an
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open primary?

MR. BERRY: In an open primary you're stil
voting for one or the other, in that you go into the
boot h, but you have a Denocratic ballot or Republican
ballot. Whereas in a non-partisan they're all in the
sane bal |l ot .

CHAI RMAN MACCHI AROLA: | think the
difference is in a wde open primary you can vote in
what ever primary you choose, regardless of the party to
whi ch you belong. So if there's an interesting
Republ i can race you can vote in that one or an
interesting Denocratic race, and | think the report was
conparing what woul d be the effect of what they' re doing
in Jacksonville, which is to say opening it up, to
what's being done in M nneapolis, where they in fact
have that wi de open primary. | think.

COW O HARE: Yes, that's what | was
wonderi ng about this sentence, the hybrid approach
refers to the case in M nneapolis.

CHAI RVAN MACCHI AROLA:  The hybrid approach
that they are talking about in this situation, is
simlar to the wide open partisan, w de open primary.

COW O HARE: Hybrid approach is the one
they're considering for Jacksonville, and it's simlar

to the one in M nneapolis.
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MR. BERRY: That's right.

COMWM O HARE: M nneapolis is the w de open
primry.

COW LYNCH | would like to know what do
they call this election in Jacksonville and how cone
they're not calling that the same here in New York?

MR BERRY: It's called a unitary system and
| never |learned how they arrived at that term but we
think it's a creation of Jacksonville, and our system
what is being proposed, anyway, is slightly different
from what they have in Jacksonville, slightly different
fromwhat they have in M nneapolis, which calls their
system a non-partisan system even though they al so have
party | abels on the ballot.

Jacksonville requires the party | abel to be
on the ballot. Wat is being proposed here is the
option for the candidate to be on the ballot.

DR. GARTNER. M nneapolis the third version,
which is any three words the candi date w shes, which may
be a party, such as Denocrat, Farm Labor Party or there

m ght be sonething, such as | had seen under a

candidate's nane, "Ad Skool," spelled with a K
assunme that was neant to say sonething, |I'mnot sure
what .

But you have, | guess |I've said it in a
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nunber of places, of the 41 cities that have
non-parti san el ections, no one of themdoes it in the
exact sane manner than any other one of them | think
the question of namng is a free-for-all.

| woul d assune that on Monday ni ght when we
vote on ballot |anguage with the staff, that is
sonet hing you woul d want to address.

MR CROWNELL: | think in the w de open
choi ces we've worked on so far, we consider calling it
New York City non-partisan.

CHAI RVAN MACCHI AROLA:  (Okay, let ne just
review where we are

COMWM NEWWAN: | have questions. | assune
this systemin Jacksonville and M nneapolis that people,
if they have petition requirenments, anybody from any
party or a registered voter can carry petitions and can
sign?

MR. BERRY: |I'mactually not sure of the
answer to that.

COW NEWAN: And two, nore for people who
are opposed to this, | just want to nmake sure that al
the elections you' re tal king about took place after the
consol i dation of Jacksonville.

MR BERRY: Yes.

CHAl RVAN MACCHI AROLA: (Okay, let's go a
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couple of touchy itenms we had to address tonight. Let
me just go over what we have to do for Mnday.

Monday we have to get sone | anguage t hat
addresses the issue that we've been di scussing on
interest paynents. W're also going to discuss, you' ve
distributed to us four sets of |anguage proposals --

DR. GARTNER: Resol utions about matters that
were not in the jurisdiction of the Comm ssion, but were
of concern.

CHAI RVAN MACCHI AROLA:  We're going to have
those in a formthat's going to allow us to have that
di scussion. Ballot |anguage that people have shoul d be
communi cated to the staff to get anybody's judgnent as
to what that should be. W wll have that for
di scussi on on Monday.

Monday we will vote, finally, to put ball ot
guestions to the voters in the Novenber election. W
w Il discuss the | anguage in the questions -- ball ot
| anguage, access, and the strategy for doing that, we
shoul d have discussion on the strategies for putting
that forward, who would be involved in discussion and
whi ch Comm ssioners would be willing to advance
concern, .

| think we're going to need to get sone

coalitions going here, |eaders of the City, et cetera,
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so we'll discuss that.

And that will conclude our business,
hopefully, before we submt itens to the Board of
El ections. After that, we'll have another set of
meetings to go over how we will, what role we play
bet ween now and the el ection, and how we further devel op
the agenda for Honme Rul e nessage and for | egislation
that we are al so proposing.

DR GARTNER: On that last point. You
instructed ne that we woul d have a neeting soon after
Labor Day. | investigated the nmenbers about the
education programin Septenber and COctober.

COW NEWAN:. W also tal ked about writing
up a recomendation for what another Charter Comm ssion
m ght look at, and in recent tinmes, too late for us to
do anything, we've managed to gather sone information,
both Alan and | have, concerning 2008 and the
elimnation of the financial controls and the raising of
a variety of issues.

CHAI RVAN MACCHI AROLA: | think to the extent
that you have that -- | think the reason that | think
the deadline is so inportant is because the deadline
we're facing is the deadline that allows us to get on to
the ballot and then the Conm ssion's life continues

right up until election day.



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

66

COM NEWWAN: | wasn't suggesting that we
do that on Monday. Because in fact on Monday | think we
should deal wth what's on the ballot. Definitely in
Oct ober or Novenber.

CHAI RVAN MACCHI AROLA: (Okay, we're now --

COW LYNCH M. Chairman, did | hear you
correctly, we're going to get the information fromthe
staff on Monday --

CHAl RVAN MACCHI AROLA:  The bal l ot | anguage?

COW LYNCH: Yes.

CHAI RMVAN MACCHI AROLA: It should be
di scussed on Monday, they're going to get it out as soon
as they can get it out. | haven't received anything,
because ny whol e system has been down with a virus. |
don't know if there's been mails with the virus or well,
between the virus, | haven't gotten any e-nmails.

COMWM SIEGEL: The whol e school ?

CHAI RVAN MACCHI AROLA:  Qur accountants
delivering the audit docunents had a corrupted system
Qutl ook was gone, Internet was gone, the whole thing was
gone, and | have no e-nmails and | can't even call people
because |I don't even have the nunbers. Don't get ne
started. Ckay. So let's adjourn the neeting and we
will begin the hearing in ten m nutes.

(Ti me noted: 7:47 p.m)



