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CHAI RVAN MACCHI AROLA:  Good afternoon. |
apol ogi ze for not getting here quickly. Alan, | think
we're going to call upon you, | just want to give
everybody a sense of how we are proceedi ng here. W
have one set of issues renmaining, |arge global issue
remai ni ng on non-partisan el ections, then we have sone
additional itenms that were |leftover issues on
procurenent that we also have. And then we have sone
devel opnents of what's taking place, sone discussion of
registration and not-for-profits that Alan will report
on. After that, we have sone testinony, and then the
public hearing. And hopefully we'll be finished by
t onorr ow eveni ng.

Alan, will you start off for us, please?

DR. GARTNER:. Good evening, or good
afternoon, | guess. | have told the Comm ssion that
there are occasions where | think | ought to be paying
tuition as opposed to paying a salary. | certainly
learned in ny reference to the Perils of Pauline --
Comm ssi oner Patterson hel ped nme understand who Paul i ne
was. In ny sonewhat deprived chil dhood where |I was not
allowed to go to the novies on Saturday afternoon, |
m ssed that, although Kitty was kind enough to say it
was before ny tinme. And let nme apol ogi ze and express ny

di sappoi ntnent that the blackout and various and sundry
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other matters del ayed getting the material to the

Comm ssion on non-partisan el ections, the | anguage for
the Charter and I will note the work that Anthony did in
getting that out.

What |'ve done is to, it helped nme think
about the topic, is we've been tal king about
non-parti san el ections around a series of questions,
eight or nine or ten questions. And what | sinply did
when | read the next to the last time the docunent that
we sent out yesterday, | just kind of nade this little
grid for nyself and | thought it would be hel pful for
you. Anthony will go through in whatever detail the
Comm ssion w shes the specific |anguage, but |let nme just
go through the itens so you see that these should be
famliar to all of you.

In terms of the offices included, these are
all municipal offices, Section 60. 1In terns of the
basis for getting on the ballot, the shorthand is the
partisan petition procedure, which is it's the one area
where the partisan and the non-partisan petition
procedure or independent petition procedures differ, is
t he nunber of signatures required for the Gty Council.

You have opted for the |ower of those
figures, not 2700, but 900, and that's what this

| anguage reflects. In terns of nunber eleven, two
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rounds in general for the primary runoff. The elections
will be in Septenber and Novenber, renenbering that the
Comm ssion preferred an earlier initial round, but it
seened clear that the State |law precludes that. It
woul d be the top two vote getters who would go on from
the first round to the second round. The | anguage here
proposes that the individuals may have the party in
which they are registered on the ballot. W don't
discuss it in the Charter, because we would take as a
given that the individual is free per the First
Amendnent to announce his or her party preference or
anyt hing el se about himor herself and that the parties
are allowed by associational rights to identify whatever
t hey have on a canditate, including endorsing a

candi date, in any other procedure than a State-run
primary el ection, which would include if they' re nmenbers
or any other way.

In terns of canpaign finance -- and | wll
cone back to that -- in this |anguage we propose the
Canpai gn Fi nance Board pronulgate rules for non-partisan
el ections. It presunes, of course, that that's adopted
by the voters.

"1l have sonething to say about the issue
of contributions of other entities in a nonment and the

election, this would take effect in the el ection
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subsequent to the nunicipal election of 2005. The
reason we see that circum ocution, rather than saying in
the shorthand we've been saying, '05, '09, we would deal
with the possibility, although not schedul ed, there
woul d be a special election subsequent to 2005 and if
that were the case, that election would be subject to
the rules, assum ng the voters adopt themin Novenber.

So let me turn, if | may, to Anthony.

MR CROWELL: Ckay. | hope all you' ve had a
chance to review the material. W tried to digest it as
sinply as possible for you, and I think it's fairly
clear howit's flowed. Next to nme is Spencer Fisher,
who is a senior counsel at New York City Law Departnent.
He and El i zabeth Pal adino were invaluable in terns of
putting this |legislation together, so he's here to
explain it and we owe hima great debt of gratitude.

Let's start, we'll go section by section, as
we've done with the other topics that we've been
covering, nost recently procurenent. Wlat we do in this
draft is we create a new chapter, Chapter 3 in the
Charter called "Elections for City Ofice" and this
woul d govern the entire non-partisan el ection system
Section 60 contains general provisions regarding the
scope of the chapter and its relation to the State

El ecti on Law.
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The chapter covers elections, as Al an said,
for Mayor, Conprtoller, Public Advocate, Council nenbers
and the Borough Presidents. The general theory of the
chapter is that except where the chapter provides
ot herwi se, the provisions of the Election Law that are
used currently to govern partisan elections will also be
used to govern non-partisan el ections.

This section recognizes that the Election
Law has many references, for instance, to party nenbers
t hroughout its provisions and rather than specifically
addr essi ng each one, the section deens those references
to party nenbers to refer to qualified voters in New
York City. So when read in connection with offices,
that's how the chapter covers that.

The section also enables sections of the
El ection Law referenced in the chapter to be anended
al so without requiring the Charter also to be anmended,
so it will create a fairly durable docunent that
provides the flexibility to adapt to changes in the
El ecti on Law.

CHAI RVAN MACCHI AROLA: Excuse ne, Anthony, |
t hi nk the procedure probably would be to break up these
questions when you do in fact have a vote, so that we're
voting on specific sections, because sone of them are

still open questions. So in order to effect that, |



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

woul d appreciate fromthe Conm ssion a sense of whether
you'd like to hear it all laid out first and then cone
back and do the voting or would you like to vote it
section by section is the preference fromny coll eagues.

| think the easiest thing would be to vote
section by section, but |I'm anenable to anything that
anybody el se wants to suggest.

COW LYNCH: | concur.

CHAI RVAN MACCHI AROLA:  Section by section.

COM KHALID: Yes, section by section.

DR GARTNER. Could | intrude one itenf
When we finish this, the Conm ssion has many tines
tal ked about other issues that it was concerned wth;
sane day registration, |onger voting, we have a series
of recommendations that the Conm ssion could consi der,
so once we finish about non-partisan el ections.

CHAI RVAN MACCHI AROLA: There are al so sone
things that aren't included in here that we've discussed
and | don't know, maybe they are in here, things like
where we do have control, that access to the City's
tel evision stations be available and that be included.
Is that in this package?

DR. GARTNER: Those are not in the package.
| think those are things the Conm ssion ought to deal

with as independent itens. | didn't think they bel onged
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as Charter requirenents, but obviously the Conm ssion
could do that or could make themresolutions or in
effect instructions to the various departnents.

CHAI RVAN MACCHI AROLA: | think we want to
get access to the candi dates.

DR. GARTNER: Ch, absolutely.

CHAI RVAN MACCHI AROLA:  We woul d guar ant ee
that in whatever provision we have.

COM LYNCH: M. Chairman, I'malittle
confused about -- is this the | anguage that these issues
will be put on the ballot in the final vote?

CHAI RVAN MACCHI AROLA: The little one or the
big one? No, this cannot be in the ballot in this form
This is our formand we will then have to --

COM LYNCH: Vote on the |anguage itself?

CHAI RVAN MACCHI AROLA:  Vote on the | anguage,
not tonight, we'll vote on the |anguage on the 25th.
That's what we're putting forward.

MR. CROWNELL: Here's how it works. There's
a ballot question, there may be a ball ot question
exclusively on non-partisan elections if you choose,
then there will be a Voter Cuide abstract that the
voters will be able to look at and wi |l abstract
everything we're discussing tonight, explaining how the

system of non-partisan el ections works.
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What you have here, what we're going over, a
di scussion of the actual textural anendments that we
provi ded you in that new Chapter 3, so this is the
actual |anguage that if the voters approve the ball ot
guestion, this is what will be adopted and put into the
Charter.

CHAI RVAN MACCHI AROLA: The | awers got ahead
of us.

COM LYNCH: Ckay.

CHAl RVAN MACCHI AROLA: But the |awers are
in a sense telling us is this is the way the | anguage
will appear in the Charter as anended and then they're
going to work back to find | anguage that accurately
portrays that and that will be the | anguage which we'll
vote on on the 25th.

FATHER O HARE: Renenber, Frank clarified
that by saying this-this (indicating).

CHAI RVAN MACCHI AROLA: W' ve al ready seen
what the size of the Charter is. So we will take a | ook
at this and nmake sure that what we voted is in fact what
we believe and that will be the Charter |anguage. Ckay?

So then the first question is, the ball ot
guestion will be for all three |levels of nunicipal
offices. |Is that agreed to by nenbers of the

Comm ssion? Go around the room Fred, Bill?
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COW KHALID: Yes.

COW GATLI NG  Yes.

COW GARCI A:  Yes.

COW LYNCH: Yes.

COW S| EGEL:  Yes.

FATHER O HARE: Yes.

COVW NORAT:  Yes.

COW PATTERSON.  Yes.

CHAI RVAN MACCHI AROLA:  First question, al
three levels of municipal offices will be included.

MR. CROWELL: The next set of issues
concerns the nunmber of rounds, one or two rounds -- the
basis of getting on the ballot, Section 61. Al an nade
this sheet. Okay, the Section 61 sets forth the basic
rules for becom ng a candidate in the non-partisan
system Under subdivision A you'll see that in order
to run in a non-partisan primary election, a candidate
must be designated by a petition. This will be known as
t he non-partisan designating petition. And that w |
contain signatures of registered voters of the political
unit for which the designation is made.

What | nean by political unit is
Councilmanic District or if it's a citywide office wll
be a citywide district. As subdivision B indicates,

non-parti san designation petitions are now the existing



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

12

desi gnati on nom nati ng petitions under the Election Law,
but they wll remain nonpartisan designating petitions
because they will be filled out at the sanme tine that
parti san designation petitions used for candidates to
get on the primary ballot for a party in partisan

el ections, such as those for State offices wll be
filled out. The simlarities to independent nom nating
petitions would help the public and the Board of

El ections nore readily understand and i nplenment the new
system

CHAI RVAN MACCHI AROLA:  They' re i ndependent
-- they're different petitions?

MR. CROWNELL: They'll be different
petitions.

CHAI RVAN MACCHI AROLA:  You can't carry a
petition for six nanes including non-partisan el ections,
is that right?

MR, CROWNELL: They'll be separate.

CHAl RVAN MACCHI AROLA: It will be separate
for non-partisan elections, it can carry nore offices,
but only for non-partisan elections. That's clear on
t hat .

MR. CROWNELL: Yes. Subdivision B of this
Section references El ection Law Section 6136 for the

nunber of signatures needed to get on the ballot for the
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non-partisan primary election. This is an inportant

exception to the general approach anal ogi zing to the

i ndependent nom nating petition system

As we have di scussed before, Section 6136

provi des for the nunber of signatures needed on a

parti san designating petition to get on the ballot for

vari ous

offices. As you'll remenber, for a Gty Counci

position on the independent nom nating petition, 2700

signatures required, but on the partisan petition only

900 nunbers required. The system we have adopted is

effictively a hybrid permtted by State |aw that woul d

render the system of non-partisan elections with a

requi renment for Council mnenber of 900 signatures. The

rest of the signature requirenments for the other office,

cityw de office, 7500; Borough President, 4500 and City

Counci |,

900.
CHAI RVAN MACCHI AROLA: So the only change is

to the non-partisan nature of the ballot. The nunbers

remain the same?

MR CROWELL: The nunber would remain the

sanme, except for -- right it basically adopts the

i ndependent nom nating petition, but it puts the nunber

at 900.

speci al

CHAI RMAN MACCHI ARCLA:  Does it affect

el ecti ons where those nunbers are greater?
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MR, CROWELL: They'd be the sane.

CHAI RVAN MACCHI AROLA:  So we are in addition
to affecting the general election, also changing the
requi renents for the special elections of Cty Council.

MR. CROWNELL: The new system of non-partisan
el ections will make all Gty elections, including the
current non-partisan special elections, adhere to the
new system of petitioning, where 900 signatures are
requi red per Council nenber.

FATHER O HARE: Those 900 signatures have to
come fromthe Councilmnic district.

MR. CROWELL: Absolutely.

DR. GARTNER:. From any registered voter.

COM PATTERSON: But specifically fromthe
Counci |l manic district.

DR GARTNER. O the borough.

COM PATTERSON: It's the Council issue
where we're | ooking into 900.

CHAI RVAN MACCHI AROLA:  The reason | think
everybody is double checking is there was a m stake in
t he newspaper that gave a different inpression.

COM SI EGEL: A repeated m st ake.

CHAI RVAN MACCHI AROLA:  All the news that's
fit to repeat.

Ckay, is there any further discussion of
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this? Can | get the sense of the Comm ssion that the
menbers are in agreenent that this is the nunber that
woul d be put forward?

COW S| EGEL:  Yes.

COM LYNCH: | abstain.

COW GARCI A:  Yes.

DR GARTNER: | agree.

COW KHALID: | would agree.

COW NORAT:  Yes.

FATHER O HARE: Yes.

COW PATTERSON.  Yes.

CHAI RVAN MACCHI AROLA: Do you want to tel
us why, your sense? Are we going off from your
standpoint? | nean, you don't have to.

COMW LYNCH | amreally not clear about
the difference between partisan and i ndependent petition
gathering, and that is just, I'mnot clear. |'m not
r eady.

CHAI RVAN MACCHI AROLA:  Ckay.

COW LYNCH | could vote no, but I'd
rat her not.

CHAI RVAN MACCHI AROLA:  You have hired help
fromthe Corporation Counsel .

MR, CROWNELL: Between ne and the Corporation

Counsel 's representative, | think we could help you if
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you wanted hel p answering the question.

CHAI RVAN MACCHI AROLA: | think it doesn't
have to be done now. It's a really technical issue. |
just wondered if Bill wanted to tell the rest of us
about those itens, but | think we can handle it.

Thank you.

CHAl RMAN MACCHI AROLA:  Section 65 and 68.

MR. CROWNELL: Let nme walk you through. It's
fine, sonme of these -- they're conformng. Let ne go
through that. Section 62 sets forth provisions
governing the form ng of the designated non-partisan
petitions and except for the first paragraph the forns
set forth in Election Law 6140 for i ndependent
nom nating petitions is used. |'ve already said that.
In addition, in light of the Second Circuit's opinion in
Lehrman versus Board of Elections, which invalidated the
requi renment of Election Law 6132-2, that wtnesses to
designating petitions be residents of the political
subdi vision in question, the requirenment of Section 6140
about the independent nom nating petitions that the
witness reside in the political unit in question is
accepted out of the Charter, Section 62.

CHAI RVAN MACCHI AROLA:  So we're conform ng
to Federal |law, Second Circuit. And the |anguage is

conformng to judicial opinion.
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MR CROVELL: Right.

CHAI RVAN MACCHI AROLA: Do we have to vote
that? | don't think so.

MR. CROWMELL: No, it's just to clarify that
we recogni ze that.

CHAI RMVAN MACCHI AROLA:  63.

MR CROWNELL: 62 also adopts a formof the
petition. But we just explained that.

CHAI RVAN MACCHI AROLA: Do you think we need
to have a separate vote on it?

MR CROWNELL: If you were going section by
section | would, but I think you enbraced that in your
earlier vote.

CHAI RVAN MACCHI AROLA: |'d rather do the
crosswal k, rather than do this, unless there are things
m ssing in the section.

MR CROWELL: kay. Let ne just run through
Section 63. This section deals wth vacancy in the
designation to run for the non-partisan primry
election. It sets forth the manner in which a person
designated as a candidate for nom nation may decline the
nom nati on and how vacanci es on the non-partisan primry
bal | ot caused by such declination or any other reason
shall be filed. This is consistent with --

CHAI RVAN MACCHI ARCLA: It's consistent with
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current law. So it's the Commttee on Vacancy and the
sanme procedures that we have, and it's applying it,
fixing the | anguage to read non-partisan el ections.
That's what that is.

MR. CROWMELL: Yes. It is different for
nom nations, but we are getting to that.

CHAI RVAN MACCHI AROLA:  Are you taking
attendance? So you know that M. Newran has arrived.

MR. CROWNELL: Section 164 of the Election
Law. It's provided that the opportunity -- there's an
opportunity to avoid uncontested primary through the
opportunity to ballot. Section 64 of our draft does the
sanme thing for the non-partisan primary. Under this
section, qualified voters may file a petition wth the
Board of El ections requesting the opportunity to wite
in the nane of a candi date who need not be specified for
the office in question. The nunber of signatures needed
for this type of petition ia the sane as the nunber
needed for the non-partisan designating petition. Upon
recei pt of such a petition by the Board of El ections,
the office is deened contested and the contest is
resolved in the non-partisan primary.

CHAI RVAN MACCHI AROLA:  It's the sanme | aw we
presently have. Sanme rules that we presently have.

We're not changing anything, we're just --



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

19

MR CRONELL: No, we're follow ng 64.

CHAI RVAN MACCHI AROLA:  The | anguage from
partisan to non-partisan. W don't need to vote that.

MR CROWAELL: Section 65, this section sets
forth the basic provision for the non-partisan primry
election. This says that it will be held at the tinme of
the fall primary under the Election Law and is held in
any year when a candidate for the office of Mayor,
Comprtoller, Public Advocate, Council nmenber or Borough
President is to be elected. It should be noted that
ordinarily a non-partisan primary election is
uncontested if there are one or two candi dates.

CHAI RVAN MACCHI AROLA:  Ckay.

COM LYNCH: One nore tinme on that?

MR. CROWNELL: In a non-partisan el ection,
non-partisan primary election will be deemed uncontested
if there's only one or two candidates. The two
candi dat es neans because they woul d both advance
automatically because the top two vote getters
necessarily advance to the general election runoff.
Thus, it's uncontested at the primary |evel.

CHAI RVAN MACCHI AROLA:  This carries with it,
then, the fall primary, it carries with it a forward, it
noves forward the election if there are two or one.

That is a change. | think we should vote this one.
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M. Newman?

COMWM NEWAN |1'd like to hear one nore
time the explanation for why not June.

MR, CROWELL: | think you were out when we
di scussed that. The Election Law states explicitly --
the State Election Law states explicitly that the
primary be held in Septenber and that municipalities
don't have the authority to deviate fromthat. |It's
argued that --

MR FISHER If | could just speak for a
moment, there. It would be a strong argunent that the
Comm ssi on does not have the authority to set a primary
date on another date, because the date set in the
El ection Law in Section 8-100 says, "A prinmary election
known as the fall primary shall be held on a date in
Sept enber, unless otherwi se changed by an act of the
Legi sl ature.”

That |anguage is fairly unusual, and would
raise a serious question as to whether the Charter
Comm ssion, which does not have the powers of the State
Legislature, could alter that date. So it would be
taking a significant risk to attenpt to alter the fal
primary date, so that's why it was decided to |eave it.

CHAI RVAN MACCHI AROLA:  When it was discussed

in the preparation of docunents in addition to ball ot
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proposal s was novi ng, advanci ng the nunber of
alternatives for the Legislature to consider. In
addition to that, in areas where we feel there's
sufficient strength for us to advocate. So for sone it
woul d say we advocate, for sone it would say we urge the
study of it, and | think for sonme, obviously, there
woul d be some difference of opinion and others there is
very few differences of opinion, but the decision we
made in your absence was that this would nove into that
cat egory.

COW NEWWAN:. Ckay. | had a different
under standi ng of the law, which is obviously incorrect.
| thought the | aw mandated June, unless the Legislature
overrode it, which |I thought they did uniformy for the
last thirty years.

CHAl RVAN MACCHI AROLA:  We got the whol e nmeno
on that, and it apparently happened during Governor
Wl son's adm ni stration.

COMW NEWAN: So it had been June
overridden all the tinme and at sone point they nade it
t he | aw.

MR. FISHER The default date is now
Septenber in the Election Law. It was June for a tine
inthe "60s. W felt while there was not a hundred

percent certainty, | think we felt there was significant
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risk in the Conm ssion attenpting to change the primary.

CHAI RVAN MACCHI AROLA: Ckay. So we're
voting on two rounds and | guess 65 and 68 incl ude
votes, so why don't we consider them 65 deals with the
fall primary and 68 covers the sane thing.

MR CROWNELL: It adds that poll watchers may
be appointed by candidates in the non-partisan el ection.
It also states that parties may appoint poll watchers.

COMWM GARCIA: Can you clarify the |ast
sentence in 65, the purpose or inpact of that sentence?

MR CROWNELL: In the digest or the
legislation itself?

COMWM GARCI A: Before the digest.

MR. CROWMELL: It just neans that ordinarily
when you're having the non-partisan primary el ection,
it'"s going to be deened uncontested if there's one or
two candi dates running. That's because, by operation of
law the top two vote getters advance to the general
el ection, the runoff. So if there's only one or two in
the primary, necessarily those people woul d advance,
because just by mathematics. So that's how they would
deemit uncontested. O to be contested you would need
to have three candi dates running.

CHAl RVAN MACCHI AROLA: Wiy don't we bundl e

the three questions. |It's Septenber-Novenber el ection
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and primary, two rounds and with the top two vote
getters in the primary advancing to the general

el ection. That's basically what we've been talking
about and it's covered in 65, 68, 66.

Yes, sir?

COW NEWWAN: Just a question on 68. |If
we' re tal king about non-partisan el ections, why should
we permt the parties to appoint watchers?

CHAI RVAN MACCHI AROLA: Because they're being
el ected at the same tine the partisan elections are
taking place. You don't want to prevent partisan pol
wat chers.

MR FISHER It's also provided for in the
El ection Law. The idea was not to renove rights from
parties that they have as part of the Board of Elections
pr ocess.

MR CROWNELL: It was really to insure that
non- parti san candi dates had rights to appoi nt pol
wat chers.

MR. FISHER There will be, as the chair
said, partisan elections that will often be proceedi ng
at the same tinme, since the DA elections are on the sane
cycle.

COMWM NEWVWAN: How about in primaries?

Parties don't appoint watchers in primaries, right?
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Parties are not allowed to appoint watchers in
primaries, as | recall?

COM LYNCH: Yes, they are.

CHAI RVAN MACCHI AROLA: They can, Bill.
woul d t hi nk so.

DR GARTNER: | think, just to reiterate the
poi nt, we sought the good advice of the |aw departnent
not to change anything in the Election Law, unless it's
necessary. The Election Law -- this is what | call the
O Hare conundrum which is how do you do a non-partisan
el ection with a partisan Board of Elections, a partisan
set of poll watchers, et cetera, et cetera. You try to
m x and match, in a sense to add rights, as Spencer
poi nted out, rather than to take rights away fromthe
parties.

COVW NEWWAN: But our whole premse is
taking rights away fromthe parties. So why would we --

DR GARTNER. Only those rights that are
necessary to effectuate a non-partisan el ection.
think, as | understand the argunment that has been
accepted fromthe Law Departnent, there are sone things
you have to change because it's in the very nature of a
non-partisan election to do that differently. There are
other things |ike, for exanple, a Conm ssion on

vacancies that are not in the nature of the non-partisan
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el ection and you endanger the non-partisan el ections.

MR FISHER | think the Conm ssion may have
the flexibility to maybe deal with the Comm ssion on
Vacancies. The way | guess | would put it is watchers
could be argued are a basic schene of boards of
el ections and the bipartisan adm nistration Board of
El ection that's provided for under the State
Constitution, and | think it would be a concern that
it's not our place to take away the rights of inspectors
and watchers. W can insure that non-partisan
candi dates sonetinmes have those sanme rights, where
parti san candi dates woul d have them

To renove the rights of the parties to
appoi nt watchers m ght have been a step that as the
executive director said is not necessary to the
adm ni stration of non-partisan el ections and m ght raise
guestions about us seeking to change the basic
adm nistration of the Election Law, which is really not
t he point of non-partisan elections.

MR. CROWELL: Rather than changing the form
of the election.

COM LYNCH: So in a non-partisan el ection,
if a candi date has not designated hinself with party
affiliation, if they want to have poll watchers, you go

as a, "I'ma Bill Lynch poll watcher," is that the way
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it wll be dealt with, rather than, "I'ma Denocratic
poll watcher,"” and | get approval fromthe Denocratic
Party?

MR. CROWELL: That's the way it would work.

MR FISHER  The El ection Law provi des any
two or nore candi dates can actually gang together and
appoi nt a watcher now. Watchers are not al ways
associated with parties.

MR. CROWNELL: An independent candi date can
assign their own.

MR. FI SHER: Under a non-partisan schene, it
doesn't nmake sense to require two or nore candidates to
gang together. W provided each candidate is a party
unto hinself in a sense and can appoint a watcher, and
there would be a Bill Lynch poll watcher.

COMWM LYNCH: The process now in the primary
el ection is the party issues the poll watchers
certificate by the approval of the party. And if I'm
not, if I don't have a party designation, that | am not
party designated, then the candi date approves the
wat chers' certificate. In a primary, |I'mtalking about.

COMW NEWVWAN: The candi date approves now.
Both do. The primary candi dates, because you'll have
i ndependent candi dates fromthe party candi dates, so

t hey both approve.
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CHAI RVAN MACCHI AROLA:  What we're really
doing is clarifying the right of a non-partisan
candi date to have poll watchers, which right is already
there for people, for two or nore and the parties.

MR FISHER  The provision we're discussing,
8-500 of the Election Law is not about the primary, it's
about the general election. Prinmaries are not covered
by that provision. | don't know that there's a separate
provi sion dealing with watchers of prinaries.

COW NEWWAN: There shoul d be, because
wat chers are appointed all the tine.

MR FISHER We'll clarify that.

MR, CROWNELL: The reality is, when we
drafted this provision, we explained the |egal basis for
it. Also you have to reflect that there will likely be
parties involved with these el ections, perhaps, so it
provi des the opportunities both for independent
candi dates as well|l as parties to have poll watchers.
It's a |l ogical consequence, A, B, it also respects the
underlying adm ni stration of elections as it's different
fromthe formof elections that were effectuated. So |
think that's the best way to explain that, and the
intent in drafting that provision.

COW NEWWAN: Could I ask a question, to

beat this to its final death? Fred Siegel is running
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and he self-designates hinself as a Denocrat, assum ng
we approve that and you coul d have party designations.
Is he allowed to issue a poll watchers certificate for
hi s canpai gn?

MR. CROWELL: Absolutely.

COM NEWAN: He can do it independently of
the party?

MR. CROWELL: And the party to which he
clains to be a nmenber could as well.

CHAI RVAN MACCHI AROLA: Al right, we're
ready to vote on this? Got three pieces, sections that
we're covering? Section on two rounds, two sections;
Sections 65, 68 and 66, three sections on two rounds.
El ecti on Sept enber - Novenber, the top two vote getters
advance fromprimary to general election. On that
schenme, M. Newran?

COVW NEWWVAN:  Yes.

COW S| EGEL:  Yes.

COM LYNCH: Abstain.

COW GARCI A:  Yes.

COW GATLI NG  Yes.

COW KHALID: Yes.

COW NORAT:  Yes.

FATHER O HARE: Yes.

COMWM PATTERSON:  Yes.
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CHAI RVAN MACCHI AROLA: Al right. The role
of parties. Now, this is a lively one, here, and as far
as -- do you want to start by telling us what it says,
then we'll get into a discussion.

MR, CROWELL: Section 69 permts, but does
not require candidates to list their party registration
or to list thenselves as independent/unaffiliated as
their registration stands adjacent to their nanes on the
ballot. It otherwi se prohibits the placenent of any
parti san or independent body identification, synbol or
enbl em on the ballot or voting machine at any such
el ection for offices covered by this Chapter.

CHAl RVAN MACCHI AROLA: Ckay, well, the issue
is whether we want in a non-partisan election to permt
the candidate to list party registration. There's been
all kinds of -- we've had sone discussion of it, or
di scussion as | heard it was not inclusive, that is to
say, nenbers of the Conm ssion took both sides.

COMM NORAT: This is on the ballot, if I
may clarify.

CHAI RVAN MACCHI AROLA:  Yes, this is on the
bal | ot, vyes.

COW NORAT: In other words, they could say
it any other place.

CHAI RMAN MACCHI AROLA: This is only an issue
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of whether or not it can appear on the ballot, and I

want to reiterate, we did receive a letter fromthe
Mayor, and | want to reiterate that the Mayor's letter
was not an instruction. Sonme people may think the
Mayor's letter was an instruction, the Mayor certainly
didn't think it was an instruction. So it's a whole big
question for the Conm ssioners to discuss. W can have
t hat di scussion and then deci de whether we want to do it
one way or the other.

FATHER O HARE: Just a point of
clarification. |If | understand this |anguage, it neans
a candidate if he so chooses or she chooses say I'ma
Denocrat, Republican -- what if | want to make up ny own
party? | can't do that?

CHAI RVAN MACCHI AROLA: The way it is witten
| think is to permt the candidate to identify the party
to which, in which that person is enrolled. So you'd
have to be an enroll ed Denocrat, an enrolled Republican,
an enrolled Conservative. It nodifies the present |aw
in that there is no requirenent that the party | abe
that you carry actually represents the party to which
you bel ong.

In this situation, you would be a nenber of
the political party and you, therefore, if you were,

you'd have the right to list that party on the ballot.
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MR. CROWNELL: To clarify for you, Father
O Hare, the independent nom nating process is what gives
rise to the ability for someone to nane their own party,
as has been the current practice in non-partisan speci al
el ecti ons.

What we do to address that issue is
explicitly provide for the formof the petition that
would only allow for either the registered party or the
i ndependent unaffiliated status, and that of course
woul d apply to the current system of non-partisan
speci al s.

CHAI RVAN MACCHI AROLA:  So those special s
woul d al so be elimnating --

DR GARTNER. We'd end "Nice Quy Party" or
what ever .

MR CROWNELL: W heard a lot of conplaints
about that.

CHAI RVAN MACCHI AROLA:  Working Fam |ies?

MR. CROWELL: Certainly not, that's a
recogni zed party.

CHAI RVAN MACCHI AROLA:  Under the current
system what they've been doing, what's required, they
create a party to run on that |abel, Good Governnent,
Less Tax, and what we're now doing is conform ng the

special elections and the regular elections and in
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conformng that, elimnating the option of declaring
your own party.

COM PATTERSON: One of the issues that we
heard testinony on was what was, | think, not very
pl easantly referred to as the stealth candi date, the
candi date that has an affiliation, let us say with a
party that's not especially popular in New York, the
Conservative Party, and doesn't want to list his or her
designation on the ballot. |If you had sonebody who was
-- people are only, as | understand it, candi dates are
only allowed to identify on the ballot the party to
which they in fact are registered.

MR. CROWELL: That's correct.

COW PATTERSON: And if a person is a
menber of a recognized party that is not particularly
popul ar in New York, he or she can be silent, but cannot
say i ndependent, right? Independent literally neans not
registered with an affiliation in a party, correct?

DR GARTNER  Yes.

COMW PATTERSON: That's the way | read
this, | think that's the intent.

MR. CROWELL: That is correct.

COM PATTERSON: | think the intent is to
make sure if sonebody puts his or her party designation

on the ballot, it really, truly is that person's party
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and not just a name that that person wants appended
because it mght be nore politically attractive to the
voters in that district.

MR CROWMELL: It was witten expressly to
account for a lot of that which we heard.

COW PATTERSON: So if you say you're
i ndependent, you really have to be independent.

MR CROWELL: Yes.

COM PATTERSON: You can't be independent
or a Republican, which I think were the issues that were
rai sed.

DR GARTNER. O any ot her unpopul ar party.

COW PATTERSON: Those were the two parties
that were specifically nentioned.

COMWM NEWAN: Is that true? Because the
way | read this, what | read is you can self-designate
your party, or if you choose not to, neaning you're
Conservative and you don't want people to knowit, you
can go into the independent/unaffiliated party.

COM PATTERSON: It's a registration
status, is what | was getting to. You have to be
regi stered i ndependent in order to call yourself
i ndependent .

COMWM NEWAN: So that neans that

everybody's party affiliation will be |isted.
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COM PATTERSON: Not necessarily. You
coul d say not hi ng.

CHAI RVAN MACCHI AROLA:  You choose your party
affiliation.

MR, CROWNELL: W expressly wote as
registration status. So you can operate not to have
your registration status. You wouldn't be able to | abel
yoursel f as independent.

COM NEWWAN So it would say not hing.

MR CROWMELL: It would be bl ank, yes.

DR, GARTNER: And there woul d obviously be
sone ot her candidate who will say, "How cone Steve
Newman chooses to deny his nenbership in the Appl esauce
Party."

CHAI RMAN MACCHI ARCLA: U timate First
Amendnent opportunity.

COMWM NEWWAN: Ckay. There are people
regi stered as i ndependents and there are people who are
registered with the I ndependence Party.

COVW NORAT: I ndependents, | ndependence.

COW NEWWAN: How do we deal with the
confusion over that?

MR. CROWNELL: If you look at the explicit
| anguage that we have on page 12 in Section 69, the

i ndependent registration status woul d be known as
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guot ati on marks and therefore in addressing a nunber of
concerns we heard fromthe Comm ssion as well as from
the public that, would address the concern about
confusi on between the |Independence Party and soneone who
is registered as independent. Pardon ny enunciation.

COM NEWVAN: That's what | was getting at.

MR. CROWELL: That's what | was getting at.

CHAI RVAN MACCHI AROLA:  Another thing to do
is strike "independent" and make it "unaffiliated.” A
person's political status is unaffiliated and you put
that in parenthesis, "(unaffiliated.)"

MR. CROWNELL: | think we felt that
"independent"” is in the Election Law, it's inplied.
It's the practice of the Board of Elections.

CHAI RVAN MACCHI AROLA: W' ve already heard

testinmony fromthe Board of Elections, so you have a

sense of how serious people take their intent. If
soneone's unaffiliated, they're unaffiliated. |If the
Board -- it's what | renenber, Al an, in special

educati on, when the youngsters were noved from speci al
education into the mainstream, the old Board of
Education classified themas -- do you renenber what
that classification was? Wat was the word they used?

They used -- go ahead, tell ne.
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DR. GARTNER: | don't renenber.

CHAI RVAN MACCHI AROLA: They used a word to
descri be soneone who was pronoted from special ed into
regular ed. They called them --

COM NEWVAN:  Mai nstreaned.

DR. GARTNER:. The word was, as if it were a
dr opout .

COM NEWWAN: No, because nmainstream ng
woul d be positive.

CHAI RVAN MACCHI AROLA:  Soneone who was
successfully mainstreaned and they got a diplona, they
called it attrition. W labeled it success. Crazy. So
if the Board of Elections |abeled sonmeone unaffiliated
as i ndependent and there's an |Independence Party, why
should we permt that confusion? Just put
"unaffiliated."

COMWM PATTERSON: Can | ask a very sinple
question? | hope it's sinple.

CHAI RVAN MACCHI AROLA:  Your very sinple
questions al ways required confused, conpound answers.

COW PATTERSON. When sonebody fills out
his or her registration to vote, there are boxes you can
check at the bottom | wal ked ny son through it about a
year ago, SO -- because he got to register when he got

his driver's |license.
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Don't those, isn't one of those boxes
"i ndependent” with a T or not?

MR. FISHER We checked it recently, |
believe it says "I choose not to be enrolled in a
party."

COW PATTERSON: |If sonebody checks
i ndependent, because they don't want to be in a party --

MR, CROWNELL: The reality is people consider
t hensel ves i ndependent, in the context out there in the
greater political world. That's what we tried to
enbrace here. You have the independent nom nating
petition, so we chose independent/unaffiliated. The
Comm ssi on, obviously, can choose sonething otherw se.

CHAl RMAN MACCHI AROLA:  Unaffiliated makes it
easier. This way people -- if you're in the
| ndependence Party, say |ndependence Party, not worry
peopl e are going to be confused.

COMM NORAT: |'ve been struggling with this
guestion now for weeks, since the Mayor put it on the
table --

CHAI RMVAN MACCHI AROLA: Woa, whoa, that's
the larger question. W'I|l get to the |arger question.

COW NORAT: | was going to say to you, ny
position has just been solidified by the anmount of

conversation that it took to figure out should we put
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this, or that, or this, or that and figure it out. |
can wait until we get to the second part, but | can only
tell you this solidifies nmy position.

CHAl RVAN MACCHI AROLA: Let's get to the
second part, because this nmay be an abstract issue. Do
we want the nanes of the parties listed on the ballot?
W can have discussion and then we could have a vote,
then we can have a vote and get a show of hands.

As | said, this nmeeting can go on unti
Thursday or we could --

COM LYNCH: | am concerned we haven't done
enough research on this, and |I'm prepared to vote no on
this.

CHAI RVAN MACCHI AROLA:  On putting the party
down?

COW LYNCH: Yes.

COM NEWWAN:. |I'mstrongly for it. |
bel i eve when people run for governnent office, it's a
political process and if people belong to parties that
they should have a right to identify thenselves with
that party, recognizing that there will be nultiple
candi dates from sone parties in races, because to ne the
benefit of non-partisan elections is getting al
regi stered voters involved in making the selection of

public positions.
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CHAI RVAN MACCHI AROLA:  |1'm going to go
around the room and ask all of you. Then when | get a
sense | will put the question forward that | think the
majority will support. M. Siegel?

COMW SI EGEL:  Pass.

CHAl RMAN MACCHI AROCLA:  What does that nean?

COMWM SIEGEL: As in poker.

(Laughter.)

CHAI RVAN MACCHI AROLA: Ch, ny goodness.
Bill, you already told us, you said no.

COW GARCI A:  No.

COM GATLI NG  Yes.

COW KHALI D:  Yes.

COMM NORAT:  No.

COW O HARE: Yes.

COW PATTERSON:  Wiich is the no and which
is the yes? | viewit as conparable to First Amendnent
issue. | don't see -- | think the candidate should have
the right to have hinself or herself identified as a
menber of a party, and if he can do it in a canpaign
speech, | think it's a very |ogical extension to say,
and we can't stop himfromdoing it in a canpaign
speech, | think it's a logical extension to say he can
put it on the ballot.

COM NORAT: If | may say, there's many
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things they can do up to the law in the voting booth and
there are many things they're no |onger allowed to do
i ke el ectioneer.

COW PATTERSON: But that's nore focused on

voter intimdation, which | don't think happens when
you're alone in the booth and staring at a sheet.
That's why | think there's very legitimte policy rules
t hat say peopl e handi ng out panphlets have to stay 500
feet fromthe polling place. It doesn't stand between
you and the sheet.

COMM NORAT: | give nore credit to voters.
| think if we're doing non-partisan and we want to put
all the nanmes on an equal footing, then we're just
conplicating by saying now sone wll have parties,
others won't. | think it kind of defeats the purpose of
everything we've worked for on this non-partisan issue.

COMWM GARCI A:  Another way to |look at it,
let's say if eight Denocrats, including nyself, were
running for city office and obviously everyone has a
choice, but if the other 17 candidates put their party
| abels in a Denocratic district, I'd be crazy not to do
it. So | alnost viewit as akin to advertising, which |
don't think belongs in an el ection booth.

CHAI RVAN MACCHI AROLA: Ckay. | think this

is an i ssue which we've discussed. This is not a
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it.

So I'"'mgoing to put before the house the
proposal as | hear it, and "'mwaiting for Fred to
deci de, but he's not going to pass.

COMW SIEGEL: [I'Ill raise.

CHAI RVAN MACCHI AROLA:  |I'm going to put
before the house that we put the identification down,
and if that vote passes, then that's where we are.
M. Newman?

COVW NEWWAN:  Yes.

COW S| EGEL:  Yes.

COVM LYNCH: |'"'mstill concerned that we

have not done enough research on this. The only place

we know this takes place is in Jacksonville, and |'ve
been told since | heard about Jacksonville, Florida,

that it's done in Mnneapolis and it's done in New

Orleans as the other two places that this is done. And

41

| would like to get nore information about it. So right

now, | vote no.
COW GARCI A:  No.
COM GATLI NG  Yes.
COW KHALI D:  Yes.
COM NORAT:  No.

FATHER O HARE: Yes.
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COW PATTERSON.  Yes.

CHAI RVAN MACCHI AROLA:  Yes. So the answer
IS yes.

DR. GARTNER  Let ne, could | answer
Comm ssi oner Lynch's question? Two pieces of
information. M nneapolis has a system which allows the
candidate to put any three words. You can use your own
i magi nation to think it up.

COW PATTERSON. But no happy faces.

COW SIECGEL: That's because it's
Denocratic, Farm or Labor.

DR. GARTNER: | assune the three cone from
Denocratic, Farm or Labor, which is one party in the
State of M nnesota, but for whatever that's worth, the
best exanple or the nost | ooked at exanple is
Jacksonvi l | e.

There was a study done by anot her
jurisdiction that was considering non-partisan el ection
and they reported that of all the cities of a conparabl
si ze, Jacksonville had the highest turnout, and they
attributed it to the non-partisan election in
Jacksonville, not this particular feature necessarily.
It is an interesting feature. | think there's not nuch
nore research to be done.

CHAI RVAN MACCHI AROLA: | just want to

42
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comment that if there's any reason to nove forward, |
certainly don't want to bunp next year's Charter
proposals fromthe ballot, so we better nake sure we put
it on the ballot this year, so we can have |less size to
consider. Ckay.

MR, CROWNELL: W should go back to Section
67 quickly.

CHAI RVAN MACCHI AROLA:  Ckay.

COW NEWWAN:. Just a technical question on
this. There are a couple of political parties that
didn't get sufficient votes to retain their ball ot
lines, the Liberals, the G eens, one or two others;
Right to Life, is that true?

CHAI RVAN MACCHI AROLA:  They're recogni zed
parties.

COMWM NEWAN: But they still are allowed,
the Court ruled last week that they're still allowed to
retain their party registrations, so | assune a
candi date from one of those parties will be able to |ist
that party, because they're still registered.

MR, CRONELL: Provided that a party is, that
people are allowed to retain those party registrations
that would require their circunstance, absolutely.

COM PATTERSON: Anot her point of

clarification on this. A lot of times it's noted that
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candi dates received endorsenents from a nunber of

political parties, but this proposal would require the
candidate to specify only that party in which he or she
is registered, if they choose to specify a designation.

MR. CROWELL: That's correct. However, they
woul d still be able to say what endorsenents they got
t hrough the Canpai gn Fi nance Board votes.

COW KHALID: But on the ballot there wll
be only one.

MR. CROWNELL: Their party of registration,
correct.

COW LYNCH Can | put ny designation on
the first round and not on the second or vice versa?

MR, CROWELL: No.

COM LYNCH. If | don't put it on the
first, can | then put it on the second?

MR. CROWNELL: No. Again, the systemis
designed to deter the kind of abuse that the Conm ssion
and the public thought would arise. | think we've
adequately put safeguards in to guard against that.

CHAl RVAN MACCHI AROLA: (Ckay, we had a series
of discussions and what | would like to do is to
readdress those discussions, because | think the
di scussi ons we had were not conclusive, and they were in

anot her piece, and those are discussion that cone up --



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

45

wel |, bar on contributions fromcertain entities, which
is what we discussed before, but it does also affect --

DR GARTNER. If | may -- Anthony had --

MR. CROWNELL: W skipped Section 67, which
is inportant. That section --

CHAI RVAN MACCHI AROLA:  But it's not on the
[ist?

MR. CROWNELL: It's not on Alan's |ist.

You' re not m sbehaving, sir.

CHAI RVAN MACCHI AROLA:  |''m not m sbehavi ng.
Al an is m sbehavi ng.

MR CROWAELL: You should know, we did not
anticipate using this list in the first instance, but
you got me, I'mgoing to make sure every gap is filled,
here, so --

Al right, Section 67 provides for the
filling of the vacancies in a nomnation after the
non-partisan primary election. Consistent with El ection
Law 6150, vacancies that occur shortly before the
el ection are not able to be filled. Currently they're
not able to be filled by the vacancy coommittee. There's
provisions in the Election Law to govern that, when that
happens, if the nane has to advance to the actual
general election. Nonetheless, if the vacancy can't be

filled, then a Committee to Fill Vacancy will have the
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opportunity to fill the vacancy.

And here's the systemthat we're putting in
pl ace when there is a vacancy in a nom nation, such as
what we had, unfortunately, for Council nenber Davis. |If
Counci | menber Davis -- if a Council nenber were to --

CHAI RVAN MACCHI AROLA: I n a non-partisan
el ection?

MR CROWAELL: Yes, were deceased, which had
died during their termin a non-partisan system what
woul d happen is, would be that the person after, who
received the next |argest votes in the prinmary woul d get
the nom nation and go forward to the general election.
So --

CHAI RVAN MACCHI AROLA:  No Committee on
Vacanci es?

MR. CROWNELL: There would not be a Conmittee
on Vacanci es, unless there was no one who would actually
accept the nom nation or who would, if there were no
ot her person, so -- it would go to a Cormittee on
Vacancies in those two instances. So what we'd do is
we' d take --

CHAI RVAN MACCHI AROLA:  We're now applying a
change froma Commttee on Vacanci es Section when a
person aut hori zes soneone to choose --

MR CROWELL: Right.
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CHAI RVAN MACCHI AROLA:  And it's now no
commttee --

MR. CROWELL: This is an option, this is a
policy choice that the Conm ssion has to decide. It's
an option that enbraces the kind of systemthat you' ve
created with non-partisan el ections.

CHAI RVAN MACCHI AROLA: So everyone advances
to the ballot.

MR, CROWELL: Peopl e advance.

CHAI RVAN MACCHI AROLA:  Suppose there are no
ot her candi dat es?

DR. GARTNER: Let ne just wal k through that.
W felt as a policy decision and it's appropriate for
the Commi ssion to think about it, that it was nore snal
d denocratic to |look at what the voters had done in the
primary election. W' re |ooking at between the first
and second round, where there's been an el ection, where
sonmeone has been selected for noving ahead and t hat
person is no longer available, we then turn to the next
person who got the next highest nunmber of votes.

If there is either no such person or that
person declines the opportunity to nove forward then you
have no next person, as it were, then a Conmttee of
Vacanci es structure is enpanel ed.

CHAI RVAN MACCHI ARCLA: But this situation
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wi th Councilman Davis, there was no primary.

MR. CROWNELL: There was no primary, but |I'm
giving you an exanple if you had a deceased
Counci | menber - -

DR GARTNER: Davis is not a good exanple.

CHAI RVAN MACCHI AROLA: Because | do think
when a Council menber is on the ballot --

MR. CROWELL: You woul d have to have a
Committee on Vacancies for preprimary.

CHAI RVAN MACCHI AROLA: I f a person doesn't
make it to the primary election, then the Conmttee on
Vacancy shoul d choose a candi date.

MR. CROWELL: | choose Council man Davis only
because that's where nost people have recently | earned
about the Commttee on Vacanci es.

CHAI RVAN MACCHI AROLA:  It's sort of Ilike
using a sneaker when you really neant a shoe; is that
right?

MR CROVELL: | suppose.

CHAI RVAN MACCHI AROLA:  All right, so what
this does is provide in a primary election, the top two
candi dates chosen to nove forward and if one of those
candi dates, first or second candi date doesn't make it
for reasons of vacancy, that the replacenent wll be the

person who was third in the primary election. Ckay.
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Commi ssi oner Newmran?

COM NEWWAN: | actually don't think it is
denocratic. Presumably candi dates stand for sonething,
and the candidate who died's Commttee on Vacancy nay be
much nore likely to stand for the sanme things than
whoever finished third. So | actually think what is
nore denocratic is the Conmttee on Vacanci es, because
presumably the candi date acqui esced, though not
necessarily true in a party organization, but presumably
t hey acqui esced on whomthe Committee on Vacanci es were
and there were people who had to have sonewhat or
reasonably simlar views. That's why it's inportant.

| know in any canpaigns | was ever involved
on running, | made sure we controlled the Commttee on
Vacanci es.

CHAI RVAN MACCHI AROLA: Does anyone di sagree
with what Steve just said? Let's strike that.

COMWM SIEGEL: As | understand now, as it
stands, if between the Septenber primary and the
Novenber el ection, the |eading candi date, the person who
led in the first round dies, it doesn't matter, the
person who is second noves forward?

CHAI RVAN MACCHI AROLA:  No, no, no. It goes
to a Commttee on Vacancies. The Conmttee on

Vacanci es- -
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COW PATTERSON: The person who is second
wll nove forward. |It's the person who is third,
doesn't, unless we put this in.

COW NEWAN:. W, presunably if you
finished in the first two, there's no noving forward.

COW SIEGEL: Could | finish? So is the
logic of this, in case of one of those two passes away,
that the third place finisher is brought up to the tier
of the top two?

MR. CROWELL: That's right.

DR, GARTNER: That's what the staff proposed
and that's what the Conm ssion rejected.

CHAI RVAN MACCHI AROLA: | asked, does anybody
di sagree with what --

COMWM SIEGEL: That's why |'m goi ng through
it. | do disagree with what Steve said. | do think the
ori gi nal proposal makes sense, that you still have, it's
still in the hands of the voters rather than the hands
of the Commttee on Vacancies. | think that's small d
denocratic. Let the third nove into the top tier and
the other -- it's not like we're controllng an outcone.

COW LYNCH So you're in agreenent --

COMWM SIEGEL: I'min agreenent with
Prof essor Crowel | .

CHAI RMAN MACCHI AROLA: W have a di scussion
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now. Bill, go ahead.

COM LYNCH: |I'min agreement with Steve.
| don't agree that we should nullify the votes of the
second place person, so | want to go back to the old way
of a Commttee on Vacanci es.

COW PATTERSON: Can sonebody explain to ne
the procedure for the Conmttee on Vacancies, if let's
say the front runner dies in an election. 1In a
non-parti san circunstance, the nunber 2 person wll
automatically go into the el ection anyway?

COMW NEWWAN: That was al ways the person
who goes into the election automatically anyway.

CHAI RVAN MACCHI AROLA:  If we were to apply
the rules that presently apply in partisan el ections,
the rules that apply would be that the Commttee on
Vacanci es woul d put forward a new candi date, so that if
the Denocrat, if in the Denocratic primry, a Denocrat
who won coul d not advance to the general election, the
Committee on Vacancies would select a candidate to run
on the Denocratic |ine.

The procedure that | thought we would foll ow
woul d be basically the same thing, that a Commttee on
Vacanci es desi gnated by the candi date woul d choose the
replacement for that candidate if that candi date was for

one or anot her reason disabl ed.
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What staff has suggested is that, | believe
the basis for it, is that it is really the individua
that is being selected and therefore the vote, the voice
in the primary of those people who voted for those
candi dates once one candidate is no |longer available to
advance shoul d be given, that place should be given to
the candidate to finish third so the top two contenders
woul d nove forward and at |east they would be people
that the voters considered. That's the logic behind it.
This canme out of staff's --

COW S| EGEL: Frank, you said before the
Davi s anal ogy wasn't apt. It's very apt. You have a
situation now where the Commttee on Vacanci es has
pi cked sonmeone who is manifestly unfit to sit on the
panel .

CHAI RVAN MACCHI AROLA:  The reason | said it
was good is that in the present case the Commttee on
Vacanci es woul d put forward -- we haven't had an
election. So the Commttee on Vacancies woul d put the
candidate forward in the first election.

COMW SIEGEL: | don't want to get into the
i ntegunents here. Functionally, since other candi dates
are knocked off -- part of the reason I'min favor of
non-partisan elections is because of the way the gane is

pl ayed. Functionally the candi date designated by the
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Comm ttee on Vacancies is very likely to be, even

t hough we haven't had an el ection, the next hol der of
the seat. Because the other contender, M. Herbert, has
been knocked off the ballot. Seens to nme the | ogic of
what Tony is tal king about says, that because an
individual is well regarded, it doesn't nean that, and
Steve's assunption is therefore their point of view wl|
generally be represented. But Council races are not so
terribly ideological, by and | arge they revol ve around
conpet ence and community service. The way the Commttee
on Vacancy works is the replacenent could be soneone of
let's say | esser character.

CHAI RVAN MACCHI AROLA:  You're assum ng that
the Commttee on Vacancies is an instrunment of the
political party?

COMWM SIEGEL: I'mnot assuming that. |'m
assum ng the Commttee on Vacancies is an instrunent of
t he candi dat e.

CHAI RVAN MACCHI AROLA:  If's an instrunent of
the candi date and the candidate who is runni ng has been
chosen by, decided to run and is selecting people to go
and carry petitions in a non-partisan framework, that
person has chosen a nunber of people to be on the
Comm ttee on Vacancies that reflect the kind of support

that that person has. It can be an ideological, it
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coul d be for whatever reason.

COMWM SIEGEL: O just a fam |y connecti on.

CHAI RVAN MACCHI AROLA:  It's how sone peopl e
regard the Conmmttee on Vacancies. Sone people regard
it as part of the political operation, sone people
regard it as part of the candidate's personal choices
and other people regard it differently. What we're
presumi ng here is that when the candidate is no |onger
there, that any reason that the candi date had to be on
the ballot is |ost because the candi date has
di sappear ed.

COMWM SIEGEL: That's the correct
presunption.

CHAI RVAN MACCHI AROLA:  And that is not
necessarily the way in which a Commttee on Vacancies

could be seen. It could be seen in another way.
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Wen Steve made his presentation, | just, ny

feeling was this was a big change com ng very quickly,
so that's why | --

FATHER O HARE: In a non-partisan el ection,
who selects the Commttee on Vacanci es?

CHAI RVAN MACCHI AROLA: The candi dat e.

FATHER O HARE: Each candidate is going to
select his owmm Commttee on Vacanci es.

CHAI RVAN MACCHI AROLA:  Usual ly the party
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does it for you. They tell you just give a few bucks
over here and we'll --

COMWM NEWVWAN: But that won't happen in this
cont ext presumably.

CHAI RVAN MACCHI AROLA:  Presumably we're
tal ki ng about a changed system You cone out of, Steve
conmes out of the reform Denocrat novenent, so in Steve's
world, Comm ttee on Vacancies was sonething taken quite
seriously and when a candi date chose a Commttee on
Vacancy it was a candi date choice and it represented,
they probably had four neetings on it. That's why they
didn't wn any el ections.

COMM NORAT: Twenty neeti ngs.

CHAI RVAN MACCHI AROLA:  So it has a different
meani ng to you.

COMWM SIEGEL: It seenms to ne the logic of
Ant hony's position is that it is nore denocratic to
al | ow soneone who has been voted for to enter the
process than to allow --

CHAI RVAN MACCHI AROLA:  Voted for and
rejected.

COW SIEGEL: Not rejected.

COVW NEWWAN: How about | conjure up a
three way race, 36-45-9. Should we advance to the final

el ection the person who got 9 percent or the
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repl acenent - -

CHAI RVAN MACCHI AROLA:  What about 32-32-31.

MR. CROWELL: W thought about that, it was
of concern and the idea was that the voters ultimtely
got a chance to decide again that the 9 percent was 9
per cent .

COW NEWWAN: But the designee of that 45
or 46 percent mght turn out to be, nore than |ikely
will turn out to be a viable candi date because there's a
viable political organization that has been created on
behal f of a group of people.

CHAI RVAN MACCHI AROLA: Does any ot her
Comm ssi oner except Fred, Steve and nyself want to say
anyt hi ng?

COW NORAT: | have a concern because |
think the way Steve put it is a perfect description if
we lived in a perfect world but | think the real world
is nore |ike what Fred said and | am not naki ng any
comments on whether M. Davis' replacenent is acceptable
or not because | don't live there and | don't know
either one of them | wll tell you this: | am
getting a little concerned about the way the Gty has
gone into that royalty of bringing the famly of
everybody who gets elected into the office. W had term

[imts so we could now put in the daughters, the sons,
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and |"mnot sure -- that probably would not have
happened if the Steve world of the way he's thinking of
the purity of the Commttee of Vacancies the appropriate
peopl e to choose the candi dates, who will follow the
duties of the person who | eaves the office.

So while | believe what Steve says in the
abstract, I'mnore with Fred in the reality, |I'mvoting
with Fred because of the real world.

CHAI RVAN MACCHI AROLA:  Way have a real m Xx.

COM CGATLING Fred's reality set in.

CHAI RVAN MACCHI AROLA: Al right, let's call
t he question, unless soneone el se wants to say
sonet hing. Ckay, the proposal is to adopt the nethod
that was selected by the staff, and Steve, you get the
opportunity to cast the first negative vote.

COVW  NEWWVAN: No.

COMW SI EGEL:  Yes.

COW LYNCH: No.

COMW GARCI A:  Yes.

COM GATLI NG  Yes.

COW KHALI D:  Yes.

COMM NORAT:  Yes.

FATHER O HARE:  No.

COW PATTERSON:  Yes.

CHAI RMAN MACCHI AROLA:  Yes. Yes carries.
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Ckay. Now -- | thought we could roll past
t hat one.

DR. GARTNER: You coul d see why the
executive director excluded it. | knew it was there.

t hought it was a mnor matter. Forgive ny error.
At the | ast neeting of the Conm ssion, you
di scussed under the topic of canpaign finance a
two- pronged effort. One to instruct assumng the voters
adopt this in Novenber, instruct the Canpaign Fi nance
Board to develop rules to conduct a non-partisan
el ection, including the financing of it and attribution
schenes in that regard, and secondly, a provision that
woul d prohi bit participating candi dates from accepting
funds and the various synonyns for funds from a nunber
of entities. 1'lIl get to those entities in a mnute.
What we were concerned with is the issues
that were presented to the Comm ssion and to the public
and the nmedia fromthe Canpai gn Finance Board as to the
ability to regulate party expenditures, and as we
t hought about that issue and responded to that issue, we
| ooked to the Canpaign Finance Board work itself and
canme upon the provision the Canpaign Finance Board
devel oped follow ng the 2000 el ection barring candi dates
-- proposing to bar candi dates who participated in a

canpai gn finance program from accepting contri butions
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fromcertain entities, corporations, partnerships,
limted liabilities, political commttees, enployee
organi zations and other entities.

W t hought that woul d be an appropriate
response to the canpaign finance board's concerns which
was focused around the question of party response. W
heard from one of the Comm ssioners at the previous
meeting that that was undesirable from her point of
vi ew, Comm ssioner Norat, and needl ess to say, we've
heard in the nedia about other entities that feel that
it's inappropriate for their role to be affected.

And so what | would like to present to you
is that you reconsider what it is you approved the | ast
tinme and in effect, bar only contributions, acceptance
of contributions fromparties and party political
commttees, so the section reads, "not w thstandi ng any
ot her provision of law, the Board shall prohibit
candi dates participating in a voluntary system of
canpai gn finance reformfrom accepting, either directly

or indirectly, or by transfer a canpaign contribution,
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| oan, guarantee or other security for such |loan from any

corporation," that's, all this is in the current
| anguage. This is in addition, "political party or a
commttee of such a political party."

"The Board shall pronul gate,” now that
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| anguage is already there, "the Board shall pronul gate
such rules as it deens necessary to inplenment and

adm nister this provision." So in short we're adding to
the bar on accepting contributions from corporations, a
bar on accepting contributions fromparties or political
commttees of parties. | think that is nore narrowy
crafted and | think it speaks to the concern that we
heard from t he Canpai gn Fi nance Board.

CHAI RVAN MACCHI AROLA:  So | abor uni ons and
wor ker PACs or PACs of worker groups, enployees, are no
| onger proscribed under your --

DR GARTNER: Wuld no | onger be affected,
correct .

CHAI RVAN MACCHI AROLA: Ckay, so we're
rethinking the scope of that. Gkay? D scussion?

COM LYNCH: How is that different from
what the Board does now? Are parties allowed to do it
now?

DR GARTNER: Parties are allowed to do it
now, within certain limts. There's a contribution
limt on the anmount of noney that the candi date can
receive and there's alimt on the contribution limt.
VWhat this would do woul d be to bar such contributions.

COW LYNCH At all.

DR. GARTNER. At all, period.
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MR CROWNELL: In both a non-partisan primary
and general election. Parties now are only barred in
the primary but not the general, because state |aw takes
care of the primary.

CHAl RVAN MACCHI AROLA: Okay? | think it
reflects the discussion that we had and it reflects
sensitivities to what difficulties were cited. On the
nodi fication, could I have sone di scussion?

COMWM SIEGEL: Could | ask Alan a question?
Al an, why the nodification?

DR GARTNER: | think that, the word that
staff suggested was it could be overreached. | think
the concern that we had was responsive to the concern
expressed by N cole and others about party
contributions.

Rat her than crafting sonmething that was
solely focused on that, we |atched on to the
reconmendati on that the Canpai gn Fi nance Board devel oped
during the 2001 el ection and assunmed -- | assuned that
was an appropriate solution. | think it was broader than
the problem we were addressing and | think listening to
what Cecilia had to say and listening to the response in
t he newspaper and nedia and tal king with people over the
past day, it would seemto ne that that was overreaching

on our part.
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CHAl RMAN MACCHI ARCLA: | think one of the
t hi ngs you want to do, we've been hol di ng heari ngs,
we' ve been having neetings. There really are no
surprises. | don't think anyone is surprised by the
fact that we're comng up wth resolutions of this kind.
| think this one was a surprise. | think this genuinely
caught people who assuned we woul d not be affecting the
contributions in such a way, and |I think if this thing
is to be passed, then perhaps it's better to be passed
by others who spend nore tinme addressing it, rather than
ourselves who | think mght risk the, quite frankly,
risk the success of the whol e program because it | ooks
i ke what you, on the one hand are doing, which is to
encourage First Amendnent rights, now adopting canpaign
finance restrictions that are probably nore restrictive
than they have to be. So I think it's a sensitivity
that's been picked up, it's certainly been picked up in
the press, it was certainly communi cated to ne by a
nunber of people, including Cecilia and articul ated at
the neeting, | have to say after we left | started
t hi nki ng about it myself.

COMWM LYNCH: M. Chairman, why do we have
to tanper with it at all. Wy don't we leave it for the
Board to regulate. Don't they have regulations on this

now?
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DR. GARTNER: They have sone regul ations
now. One of the responses fromthe Board has been that
they recognize it as a problem but don't know how to
resolve it.

COM LYNCH: | thought | heard that they
woul d figure out how to resolve it.

CHAl RMAN MACCHI ARCLA: | don't think we're
telling them how to resolve it. Wat we're suggesting
it is that we affirmthe obligation to deal with it.
There is nothing in the | anguage that we are doing that
is adopting rules for the Canpai gn Finance Board. Wat
we are doing is telling the Canpaign Finance Board that
we support the effort that they've already indicated
they want to do and we're supportive of that effort.
It's the kind of encouragenent | think that's
appropriate to a body that is going to get a lot of
difficulty, face a lot of difficulty as they seek to

refine that section.
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Havi ng been a nenber of the Canpai gn Fi nance

Board, Father O Hare having chaired it for many years,
that's not the warm and fuzzy place that you m ght
imagine that it is.

COM LYNCH: M. Chairman, you don't have

to tell ne.

CHAI RVAN MACCHI ARCLA: So what ever extent we
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can give to the Canpai gn Finance Board as they nake

t hese regul ati ons, which N cole has indicated they would
like to find a way to be able to do, so | think that's
the rationale. Is that --

DR. GARTNER:  Yes, sir.

COW GARCIA: Have we had subsequent
conversations with the Canpai gn Finance Board about the
narrower approach? Because originally the |anguage is
what they originally proposed.

FATHER O HARE: That | anguage was proposed
and they took the context. It wasn't after the 2001
el ection but after the 1998 Charter Revision Conm ssion
where the Board proposed a prohibition not just on
corporations but also |abor unions, PACs, so that was in
a different context and the Charter Revision Conm ssion
acted at that tinme only to bar contributions from
corporations. | nyself believe that the Canpaign
Fi nance Board does not have to be instructed by the
Charter Revision Conm ssion to devel op regul ations that
won consi stent with any changes you're going to nake
which is why | would vote against this proposal.

CHAI RVAN MACCHI AROLA: Wl |, are you of the
feeling that this is so substantial that it should be
done?

DR GARTNER: Yes, | would reconmend t hat



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

65

you do it, yes, with this narrower focus.

COW NORAT: Just one clarification. The
parties cannot spend the noney on a candidate, is that
correct ?

DR GARTNER  That's correct.

COW NORAT: But they can spend the noney
on issues or whatever they want.

CHAI RMAN MACCHI ARCLA: Wl |, do we have to
bring the Canpai gn Finance Board into it at all?

MR. CROWNELL: The Canpai gn Fi nance Board
can't establish rules unless it's explicitly provided
for in the Charter or the Admnistrative Code. That's
the only way that -- it's not provided explicitly they
have in this area.

CHAI RVAN MACCHI AROLA: I f they choose to do
it, can they do it right now?

MR, CROWELL: No.

CHAI RVAN MACCHI AROLA:  So why don't we give
them the opportunity to do it but not instruct them but
give them the opportunity.

MR. CROWELL: They could not ban party
contributions. They need |egal authorization to adopt
rul es.

CHAI RVAN MACCHI AROLA: Wy don't we give

them the authority to do it and | eave out the rules, |et
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themfigure it out. Say that the contribution of
political canpaigns in the follow ng way are prohibited.

DR, GARTNER: Excuse ne, that's what we say.
W say they're prohibited and then in the |ast sentence
we say the Board should pronulgate the rules as it deens
necessary. W don't tell them how to do their business
but set the policy.

MR. CROWELL: It's a mere authorization to
do it in this area.

CHAI RVAN MACCHI AROLA:  How does that sound?
Sound better?

FATHER O HARE: |'m not sure the Charter can
aut hori ze the Canpai gn Fi nance Board to nmake these
restrictions, if it would be sustained in court.

CHAI RVAN MACCHI AROLA: W woul d only
authorize to make legal restrictions. |If they determ ne
that they lack the legal authority to doit, we can't do
it. So you're not telling themto have to do it.

You're telling themthey're authorized to do it, if they
choose to do it and can do it fine, if they choose not
to doit, fine, and if they can't do it because there's
a legal prohibition, that's also fine.

MR CROWMELL: | just wanted to address
Father O Hare's point that this is the voluntary

canpai gn finance system |If they had the | egal
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authority to develop the rules to do the ban, because
it's a voluntary system | don't see where there would
be any Constitutional problems with it.

CHAI RVAN MACCHI AROLA: By the sane token if
t hey choose to do that, if we told the candi dates they
couldn't accept it, they would be prevented from
accepting these contributions regardl ess of whether the
canpai gn finance nmechani sns were put in place.

DR GARTNER  Yes.

CHAI RVAN MACCHI AROLA:  So it does make a
difference, then. It does nmake a difference that we put
this forward.

DR. GARTNER: Yes, it does.

MR. CROWELL: That we put it forward, yes.

CHAI RVAN MACCHI AROLA:  Ckay, any further
di scussion on this point.

COMM NORAT: Just one question. | got |ost
there. What do you nean by if the canpaign finance --

CHAI RVAN MACCHI AROLA: The Canpai gn Fi nance
Board were to inplenent certain rules, they are -- we
now say if you wish to participate in a politica
canpaign f you're running in a non-partisan election,
you can not accept, and we go through the list of those
exceptions.

COVM NORAT: Even if | choose not to make
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mysel f --

CHAl RVAN MACCHI AROLA: I f you choose not to
participate in the schenme of things we can't regul ate
t hat .

DR GARTNER: This only affects people who
voluntarily participate in the canpai gn finance program

MR. CROWNELL: | think there's a |ot of
confusion. First off in state law there's already a ban
on contributions in the primary. | just want to clarify
that. The only thing is the | anguage as we have it
requi res the Canpai gn Finance Board to pronul gate these
rules. That would, it's not just authorizing them it's
a requirenent. That's in our original draft.

CHAI RVAN MACCHI AROLA: I f they concl ude that
they can't do it because it violates an inability to do
it, what can we then require?

MR. FISHER: You can get into whether it's
their place to conclude that.

CHAI RVAN MACCHI AROLA:  Are there provisions
inthe Gty Charter where agencies are enpowered to do
t hi ngs where they haven't done then?

MR FISHER This is like true confessions.

CHAI RVAN MACCHI AROLA:  We woul d be here to
Thursday if you listed them

MR FISHER Odinarily, agencies wll
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approach the Corporation Counsel and ask whether they
have the authority to do it. | think based on the fact
that corporate contributions have already been banned
based on the voluntary nature of the program | think we
think it's likely that there is authority to restrict --
canpaigns are free not to participate in the program

CHAI RVAN MACCHI AROLA: Then you provi de
assi stance to the Canpai gn Finance Board to permt them
to go forward with the authorization that we've now
given. Is that --

MR FISHER  Yes, although |I would
characterize it as a mandate not an authorization. The
way it's drafted now. You can change it obviously.

CHAl RVAN MACCHI AROLA:  If we wish it to
occur we've got to nake it occur by way of a mandate, |
would think, to limt contributions to political
parties.

COW SIEGEL: Could I ask Alan to read the
new provi si on agai n?

DR, GARTNER: Yes. Notw thstandi ng any other
provi sion of |law, the Board shall prohibit candi dates
participating in the voluntary system of canpaign
finance reformfrom accepting either directly or
indirectly or by transfer a canpaign contribution, | oan,

guarantee or other security for such |oan, from any
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corporation. That's the current |anguage. W add,
"fromany corporation or political party or conmmttee of
a political party," period. Again now back to the
current | anguage. "The Board shall pronul gate such
rules as it deens necessary to inplenent and adm ni ster
this provision.

MR CRONELL: So we took the mandatory
| anguage on the corporation and added to it political
party.

COMW GARCI A:  Anthony, the State
prohi bition against party contributions in prinaries,

does it stop at parties or does it expand to other

entities?

MR. CROWELL: It's parties.

COM NORAT: The State has very few
[imtations.

CHAI RVAN MACCHI AROLA: Aren't organi zations
barred?

COW NORAT: No, $5,000 a comnpany.

CHAI RVAN MACCHI AROLA:  It's a very highly
et hical system of canpaign finance in New York State.
Ckay.

COW LYNCH. M. Chairman?

CHAl RMAN MACCHI AROLA:  Yes, sir.

COM LYNCH. If a party endorses a
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candi date, does that nean they can't spend any noney
advertising that they've endorsed that candidate? |Is
that what this section neans?

MR. CROWELL: Can you repeat your question?
Can they --

COW LYNCH If a party endorses a
candi date, can they spend resources advertising that
t hey have endorsed this candidate? Can they buy ads,
can they advertise?

MR. FISHER It woul d depends upon whet her
that constitutes a contribution.

MR. CROWNELL: This is a tricky thing. It
depends on how it's done and whether it would be deened
to be a contribution to that candi date.

COM LYNCH: You don't need to put that in
the rul es.

FATHER O HARE: The point is whether that
candi date's spending would be a contribution. You're
saying they can't accept contributions. The whol e point
is whether this is independent or coordinated spending.
So the party, it seenms to ne, can't be prevented from
advertising on behalf of a candidate. The candi date
says |'m not accepting a contribution, that's they're
free, they can do with their noney whatever they want.

DR GARTNER: If the party endorses soneone
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but goes its own nerry way, as it were, in expressing

t hat support, unless it can be attributed to that party,
then that's an i ndependent expenditure, and the

candi date himor herself could use legally raised noney

to informthe voters that he or she has been endorsed by
the party.

CHAI RVAN MACCHI AROLA: Can | ask a question?

COM LYNCH: That's no different than what
it is now

DR. GARTNER: That's correct.

COW LYNCH  So what are we --

DR. GARTNER: Wiat we are saying is that the
party cannot nake a direct contribution to the candi date
who voluntarily is participating in the canpaign finance
program

FATHER O HARE: The present system Bill,
the party designates the candidate. It is now a
partisan primary. Then there is a presunption that has
been invoked a few tines, that that is not really an
i ndependent spending, but it's really a contribution to
the candidate in kind. Once you break a connection
bet ween the party nom nating sonebody, designating them
you can't invoke that presunption.

CHAI RVAN MACCHI AROLA:  Fat her, how does that

come to the attention of the Canpai gn Fi nance Board when
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t he issue --

FATHER O HARE: Ceneral ly when anot her
candi date --

CHAI RVAN MACCHI AROLA:  So when anot her
candidate in an election objects to the political
spendi ng that they've uncovered, because you' re not
sendi ng your own people out, then that question cones
fromthe Board to adjudicate once it has the facts
whet her that's occurred or not.

In how many i nstances has the adjudication
by the Board that this is a legitimate or this is an
i nappropri ate expenditure, one on each side, how many
times has that been tested in the Courts and the
Canpai gn Fi nance Board was found wanting in the
jurisdictions to address the issue.

FATHER O HARE: | can't recall

CHAI RVAN MACCHI AROLA: My sense it has never
has. | don't know if you know the answer to the
question, that once the finance board nmade the
determ nati on the candi date seeking the funds conply
with the request of the canpaign --

MR FISHER | don't know if that particul ar
i ssue has been |itigated.

MR CROWELL: I'mnot sure it has been

litigated.
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CHAI RVAN MACCHI AROLA: The reason | ask the
guestion is ny sense is, if the Canpaign Finance Board
chooses to put rules forward that it sees fit, that
woul d address these abuses -- if the Canpai gn Fi nance
Board determ nes they're abuses, we give themthe
| anguage, they determne it's abusive. M sense is,
maybe it's your |eadership, but this is ny sense, that
the noral authority of the Canpai gn Fi nance Board has
been nore persuasive than the | egal authority of the
Canpai gn Fi nance Board. People are willing to rest on
the assmuption that this Board discharges its
responsibility.

FATHER O HARE: |I'msure if this is decided
by the voters, that the Canpai gn Finance Board wl|
devel op appropriate regulations. They canme before us
with a concern. They're concerned. M/ objection is
that having been told it's a concern, we now instruct
themto solve it.

CHAI RVAN MACCHI AROLA: Wl l, |I'm sure when
you were chairman, you told themhow to solve it. kay,
is there nore discussion on this?

COM NEWWAN: | just want to understand the
present State |law. The present State |aw bans
contributions by parties or it bans contributions by

parties to candi dates?
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MR. FISHER It bans contributions on |
beli eve spending by parties in primaries. |It's 2-126 |
t hi nk.

COW NEWWAN:. So there's no assunption that
t hey can nmake i ndependent expenditures.

MR. FISHER  Not in prinmaries.

CHAI RVAN MACCHI AROLA: It's probably the
nost abused section of the |aw.

COM NEWVAN: There's no doubt that's true.

CHAI RVAN MACCHI AROLA:  Havi ng nade
contributions to political clubs and parties that were
si phoning it off to their favorite primry candi dates.

COM NEWWAN: But if that's true and that's
how the law is worded, wouldn't we be better off in
doi ng what we're doing for non-partisan elections to
comuni cate in essence that they're banned from maki ng
contributions, whether direct or independent?

MR CROWMELL: If you recall, our proposed
| anguage is two-fold. One to directly require the
Canpai gn Fi nance Board to develop rules for the
attribution of party expenditures and then the other
thing was the generalized ban. So there's a two part.
| believe what we've only been tal king about is the
generalized ban at this point and not about the

attribution which we have had extensive di scussi on about
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| ast week and --

FATHER O HARE: You're banning party
contributions but you' re not banning party spending.

DR. GARTNER: That's correct.

MR. CROWNELL: Unless it can be attributed.

COW NEWAN:. If it's illegal, how can you
attribute it?

MR CROWELL: Because it's not illegal in a
non-parti san primary.

CHAl RVAN MACCHI AROLA: It's not illegal for
the party to spend noney.

COM NEWAN It's illegal for the party to
spend noney on candi dates.

DR GARTNER: No it's only illegal for the
party to spend noney on candidates if the Canpaign
Fi nance Board can attribute that expenditure to the
candi dat e.

COMWM NEWWAN: Wuldn't it be nore effective
to nmake it illegal for themto spend noney on a
candi dat e?

MR FISHER We had issues -- the direct ban
of which you speak, which would not use the voluntary
canpai gn finance programthat would be a direct ban
rai ses serious questions about the Comm ssion's

authority to do that, both Constitutional authority and



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

77

El ection Law authority to do that, and the Cty has
traditionally used the vehicle of the canpaign finance
program to achi eve these goals because that's not
clearly within the city's authority. That's the clearer
answer .

CHAI RVAN MACCHI AROLA: I f you want to
participate in the canpaign finance system you waive
certain rights that you have. These are anong the
rights that you waive, in return for the enornous
funding that conmes fromit. It is significant funding.
Ckay.

COW NEWAN: One nore. Do we have a right
so the Canpai gn Fi nance Board doesn't have to nmake the
decision, to automatically attribute any political
party's expenditure on a candidate to that candi date?

DR. GARTNER: W don't do that.

COMW NEWAN: | know you don't. 1'm asking
why not. He's not there anynore, but it would make
their |life easy.

CHAI RVAN MACCHI AROLA:  On what basis woul d
you i npl enent that.

COMWM NEWAN: If you found a flyer that was
for the candidate X put out by a political party on
behal f of candi date X

CHAI RMAN MACCHI AROLA:  Then what woul d
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happen?

COMWM NEWWAN: The Canpai gn Fi nance Board
woul d no | onger have to nake the decision whether it was
i ndependent or not, they would just have to cal cul ate
the value of it and attribute it to the candi date.

CHAI RVAN MACCHI AROLA: That woul d be the
nice way to deal with the issue. Wwo is going to be
attributing what? Cone on. Al right. | think it's
overkill. Let's get this question before us. Phrase it
for us so that we can vote.

MR CROWNELL: GCkay. Alan, why don't you
read the | anguage. It would be -- okay we woul d be
anendi ng the | anguage that we originally took fromthe
Canpai gn Fi nance Board proposal and the new | anguage
woul d say notw t hstandi ng any ot her provision of |aw the
Board shall prohibit candidates participating in the
vol untary system of canpaign finance reformfrom
accepting either directly indirectry or by transfer a
canpai gn contribution | oan, guarantee or other security
for such loan fromany corporation or political party or
commttee of such party. The Board shall pronul gate
such rules as it deens necessary to inplenment and
adm ni ster this provision.

CHAI RVAN MACCHI AROLA: Ckay. On the

guestion. M. Newman?
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COWM NEWWAN: | abstain.

COMW SI EGEL:  Yes.

COW LYNCH: No.

COW GARCI A:  Yes.

COM GATLI NG  Yes.

COW KHALI D:  Yes.

COMM NORAT:  Yes.

FATHER O HARE: No.

COW PATTERSON:  Yes.

CHAI RVAN MACCHI AROLA: | vote yes. Adopted.

Ckay. Wien to take effect?

MR CROWNELL: W have to go back, actually.

CHAI RVAN MACCHI AROLA: Do you have nore
sections?

MR CROWELL: Yes.

CHAI RMAN MACCHI ARCLA: Let's do the | ast one
on Alan's paper which is when to take effect. GCkay, can
we do that? Wuld that do violence to your schene?

MR CROWNELL: No, it certainly does not do
violence to anything. | think what we could do is, it
comes up in this, but go ahead.

CHAl RVAN MACCHI AROLA:  Okay, well, when to
take effect, the el ection subsequent to the nuni ci pal
el ection of 2005. Any special elections, any other

el ections, any called election after 2005 woul d be under
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this system Any discussion of that. Yes, sir.

COW NEWWAN: |'m not sure the Board of
El ecti ons would be prepared to do this in 2006 or 2007.
The reason | was heavily supportive of 2009 besides the
political reasons was the operational reasons and |
don't think we want to create a systemthat has an early
test and fails.

COMM NORAT: Don't they do it now for
special elections? And it's the only thing that could
happen.

CHAI RVAN MACCHI AROLA:  The testinony from
the Board of Elections was you could do it in 2005. |
remenber very few things that they said, but that one
they said very clearly. They could do it by 2005. So
dream ng up further executions for the Board of
El ections not to fulfill its mandated responsibility
when they've al ready acknow edged that they could --

COVW NORAT: But we could possibly have a
special election cityw de now and they'd have to dea
with it. Sonething happens to the Mayor --

CHAI RVAN MACCHI AROLA:  They have to do it
now, present rules require non-partisan elections,
speci al el ections.

COM NORAT: |I'msaying, Bill is |ooking at
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COM LYNCH: Don't read ny face. [|I'm
t hi nki ng about ny w fe.

CHAI RVAN MACCHI AROLA: The present Charter
provi des special election for Mayor, all the other
of fices, by non-partisan el ection.

MR. CROWNELL: Right. Let me just point out
one thing. Depending on when a vacancy occurs, there is
a chance that the so-called special election would
actual ly be played out through a normal prinmary and
general election. What this proposal would do generally
is it would apply to the cityw de election in 2009 nost
likely. But in the event there is one of these special
el ections that would require not your traditional
non-parti san special election that we've had in the
past, but this new kind, this primry and general
el ection, they work -- new system of non-partisan
el ections would apply to those, so it could be '06, '07
or ' 08.

CHAI RVAN MACCHI AROLA: Ckay, on the
resolution to apply it to any election subsequent to the
muni ci pal el ection of 2005.

COW  NEVWWAN: No.

COW S| EGEL:  Yes.

COW LYNCH  Pass.

COW GARCI A: Yes.
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COW GATLI NG  Yes.

COW KHALID: Yes.

COW NORAT:  Yes.

FATHER O HARE: Yes.

COW PATTERSON:  Yes.

CHAl RMAN MACCHI AROLA: Ckay, yes. It
carries. Okay. Now, issues that you have on this.

MR. CROWELL: Al right, let ne go back to,
we have Section 70. Section 70, it follows the current
systemthat the Election Law sets out for the order of
names on ballots. The order of names on ballots now for
non-partisan primary el ections and non-partisan general
el ections, and that where it deviates is that the
section also would set forth the requirenent that the
non-parti san el ections be separated on the ballot from
parti san el ections and be given prom nence in a manner
conparable to the current election system And so that
addresses the discussion we had at the July 22nd neeti ng
about requiring that the Board of Elections --

CHAI RVAN MACCHI AROLA:  Trying to delegate to
t he Judicial Conference --

MR. CROWNELL: Not be given the first row
It would be given in a conparable nanner to the current
manner .

CHAI RVAN MACCHI AROLA:  Any questions on this
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do we need a vote?

COM NEWVAN:  Yes.

COMW SI EGEL:  Yes.

COWM LYNCH:  Abstain.

COMW GARCI A:  Yes.

COM GATLI NG  Yes.

COW KHALI D:  Yes.

COMM NORAT:  Yes.

FATHER O HARE: Yes.

COW PATTERSON:  Yes.

CHAI RVAN MACCHI AROLA:  Yes, okay.

MR, CROWELL: Section 71,you already voted
on that, pertains to the canpaign finance provision.
CGenerally giving broad authority to the Canpai gn Fi nance

Board to pronulgate rules to make the system worKk.

Section 72 -- there is actually a provision in 71 that |
will nmention. It relates to the canpaign finance
provi sions and the Election Law. 1In general, the

subdi vision A of Section 71 adopts the contribution
receipt limtation set forth in the Election Law, except
it makes them applicable to non-partisan primaries and
non-parti san general elections as opposed to partisan.

CHAI RVAN MACCHI AROLA: Do you need a vote on
t hat ?

MR, CROWNELL: Not unless anyone finds a
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pr obl enf?

CHAI RVAN MACCHI AROLA:  Any probl ens anyone
has? Ckay.

MR. CROWELL: kay, and then effectively, in
voting on your effective date for Section 72, Section 72
woul d make the non-partisan el ection system applicable
to the success rules in the event of vacancies in city
el ective offices, so that would apply to your speci al
el ections for non-partisan primary and general elections
to fill vacanci es.

CHAI RVAN MACCHI AROLA:  Ckay.

MR. CROWELL: Al of those are attached and
how it plays out are attached at the end of your
docunent. |If you want to review them beginning at --

MR FISHER  There's a painful series of
vacancy provisions, they repeat thenselves for every
office. They appear intricate, but it's the sane thing
over and over.

CHAI RVAN MACCHI AROLA: | don't think we have
to vote on this. | realize you're not a |awer in the
private sector, but these are how you get billable
hours, carried over into Governnent service.

kay, is there anything else that's left
out ?

MR CROWNELL: Well, yes, let's continue on
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wth Section 73. Section 73 covers particular
situations which will probably be infrequent, we shoul d
note, in which violations of the Charter provisions
woul d occur in the absence any El ection Law viol ations,
so what we do here is we create new m sdneanors t hat
address these situations simlar to m sdneanors that
apply to the Election Law.

CHAI RVAN MACCHI AROLA:  There's no
substantive change in what these violations are, it's
only nade applicable to non-partisan el ections.

MR. CROWELL: It simlarly tracks to what
the Election Law does. It accounts for a system of
non-parti san el ections.

CHAI RVAN MACCHI AROLA: W can pass a
resol ution authorizing you guys to nake conform ng
| anguage, as long as it doesn't change the intent of the
Charter.

MR. CROWELL: Ckay. Section 74 and 75.
These sections which set forth the provisions of the
El ecti on Law which are inapplicable or nodified for the
pur poses of non-partisan election under the chapter are
provided to avoid the situation illustrated in Behren
versus City of Rochester. In that case prior chapters
were not nodified and superseded, which |led Court of

Appeal s to strike down that city's non-partisan el ection
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system notw thstanding the fact that the Court thought
that such a systemcould be legally adopted by Local

Law. Although the state's Hone Rul e | aw provi sions have
been anended since Behren to provide that the failure to
specify the change or superseding State |aw provisions,
quot e-unquote, "shall not effect the validity of such
Local Law," the Minicipal Hone Rule |aw Section 21

since State law now requires that the locality specify
the effected section. So what we have done here is
specify with great detail those sections of the Election
Law whi ch are superseding to avoid any |egal chall enge
on the grounds that we failed to do sonething simlar to
Rochester.

CHAI RVAN MACCHI AROLA:  Any di scussi on of
that? Hearing no discussion, that is adopted.

DR GARTNER: Wiat | would like to turn
before we break fromthe neeting to the hearing is we
have discussed | think nearly every tinme we've tal ked
about non-partisan election, a series of issues that
concern the Comm ssion nenbers and | think each of the
Comm ssi on nenbers voiced concern about the topic, but
whi ch was beyond the scope of the Charter, and in trying
to look at that, we've devel oped a series of draft
resol utions which we would like to present for your

consideration. W would see these being incorporated in
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the Comm ssion's final report and foll ow ng up on them
with the people in Albany. It concerned several topics
that we talked b |like sane day voting, extending voting
peri ods, permanent resident voting for legal immgrants
and voting for people convicted of felonies. Do we have
enough, Bill?

COW LYNCH  We're one short.

CHAl RMAN MACCHI ARCLA: Al an, these
resolutions, | guess, we've got a lot to put on our
pl ate under the deadline that we have. W have a
deadl i ne putting questions on the ballot which will be
met by our neeting of August 25th.

DR GARTNER: Correct.

CHAI RVAN MACCHI AROLA:  Assuni ng that we get
it crafted and finish all that work, then we will have
di scharged our responsibility to the, | guess whatever
agency the Board of Elections which would certify or put
t hese questions on the ballot.

DR GARTNER. The City derk.

CHAI RMAN MACCHI ARCLA:  None of this concerns
that. So the deadline for this is not the sane
deadl i ne.

DR GARTNER: Correct.

CHAl RVAN MACCHI AROLA: | suggest that we

defer this until after we've put everything else forward
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so that we could craft and draft and see what should be
in this when we talk to people who m ght be interested
in giving us support for what we're tal king about.

DR GARTNER: |'m anenable to that and I'm
m ndful of the schedule, to put it mldly. 1| don't want
to lose the larger picture that Conmm ssioners have
rai sed of seeing access in the context of non-partisan
el ections and access issues in these other areas as
well, and so | don't want anything that we do to
dimnish the attention to this, even though it is not a
Charter issue as such.

CHAI RVAN MACCHI AROLA:  What | am worri ed
about, is the enornous anmount of confusion that has and
will continue to occur and if it |ooks |ike the Charter
Commission is in a terrain or territory, that these
resolutions, all of which have inplications that go
beyond what we're dealing with, then go out into the
public arena before we've had the chance to put the
whol e package of what we're submitting to the voters
together -- because this isn't going to be submtted to
the voters, it's going to be submtted to the
Legislature, first to the Gty Council if we're | ooking
for Hone Rul e nessage.

DR GARTNER:  Correct.

CHAI RVAN MACCHI AROLA: Then to the Mayor.
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better chance of getting attention focused on this,
rather than lending it to what we're doing in the
Charter. So I'd like to --

COM LYNCH. M. Chairman, point of
clarification, couldn't we have this as part of the
Charter resolution, even though we have to have State
approval, can't New York City approve it by the voters-

CHAI RVAN MACCHI AROLA:  No.

89

COW LYNCH Then it's a Hone Rul e nessage.

CHAI RVAN MACCHI AROLA:  We can't submt this
to the voters.

MR CROWAELL: No --

COM LYNCH: |'m slow and country now.

Let's do it one at a tine.

CHAI RVAN MACCHI AROLA: We can't submt it t
the voters, this is outside of our jurisdiction. That'
what Corporation Counsel has told ne.

COW LYNCH I'mtold that New York City a

part after Honme Rul e nessage can have the voters vote o
this and then it's sent up as part of a package.

MR FISHER  The Honme Rul e nessage is
reserved to the local Legislative body which is not --
al t hough the Charter Conm ssion functions in sone

respects simlar to a |local |egislative body, the Hone

o

S

S

n
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Rul e nessage -- we | ooked at this question once when
people said that. W could find no authority for the
Charter Comm ssion to, quote, "deliver a Hone Rul e
message" and have the voters approve one. That role was
reserved to the Gty Council

COM LYNCH: Let ne strike the Honme Rul e
message fromit. Can't the voters in New York adopt
t hese provisions and then they'd be sent to the State
Legi sl ature for passage for New York City?

MR, CRONELL: No. Here's why. W |ooked at
this for you.

COM LYNCH: Ckay.

MR. CROWNELL: Effectively -- first off, the
Charter Conm ssion should not put forward anything that
it believes it doesn't have the legal authority to
actually put into law, and that we know that we can't do
this, because these are things that are reserved solely
to the State Legislature or that require Constitutiona
amendnment. That's A

B, effectively what you would be wasn'ting
to do is an opinion poll which is prohibited by State
| aw al so. Because you would be wanting the voters to
say they support this and then send a nessage via that
vehicle to Alan. W looked into that. That also is

prohibited by State | aw and so anything, if the Charter
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Comm ssion were to nmake an attenpt to do that, then this
woul d be elimnated likely fromthe ballot.

COMM NORAT: | had one question. [|f what
Frank is proposing, leaving this until after we vote on
the question, what is the legality, once we put forth
what's going to go on the ballot, doesn't the Comm ssion
cease to exist?

MR, CROWNELL: No, you cease to exist at the
time the polls close on election day. The Comm ssion's
authority is not limted to act after you vote to put
sonething on the ballot, in order to pass sone sort of
resolution that wouldn't have any | egally binding
effect. However, you may want to consider the inport of
havi ng these docunents in your final report, which would
necessarily require filing along with the provisions to
the Gty Cerk on the date soon thereafter your August
25th neeting. So it may be in your best interests to
act sooner on these so these are properly incorporated
and reflected in that report rather than after.

CHAI RVAN MACCHI AROLA: Does our final report
have to be printed on the 25th?

MR, CROWNELL: No, but it should be prepared
soon thereafter so it could be filed with the proper
amendnments to the Charter and the ballot questions.

CHAl RVAN MACCHI AROLA: We're presenting a
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| egal docunent to the Board of Elections. W don't die
on the 25th. So within a week we could prepare anot her,
i n anot her package and that package could be submtted
in away that we're tal ki ng about.

MR. CROWNELL: Submtted to Al bany?

CHAI RVAN MACCHI AROLA:  Submtted to whoever
we want to submit it to, and you guys tell us who it
woul d have the nost effect. It could be done on August
29th, it could be done on Septenber 3rd.

DR GARTNER: Anthony is suggesting, and |
surely would recomend to you that one do not need to
act on it tonight. | think it is prudent to act on it
as part of the package that gets filed 60 days prior to
el ecti on day.

CHAI RVAN MACCHI AROLA: Wiy?

DR. GARTNER: Because | think it makes --
because it nakes a coherent package of full access.

CHAI RVAN MACCHI AROLA: Wiy do you have to
present a coherent package on the day that you send it
to the Board of Elections when you have two nonths
between the tinme we submt those proposals and the tine
the voters vote on them to articulate our case?

DR. GARTNER:  You don't have to do that.

MR. CROWNELL: There's no |egal reason, it

was just a recommrendati on.
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CHAI RVAN MACCHI AROLA:  That's what |I'm
saying. No legal reason. | would like to get a
deadline of the 25th to get all the work that we have to
get done, done. And if we can do this by the 25th,
that's fine, too. | don't have a problemw th it. |'m
just looking at what we have here in front of us
tonight, two days of hearings. W have nore to do on
the registration, nore to do for not-for-profits. Then
we' ve got testinony.

DR GARTNER. W surely --

CHAI RVAN MACCHI AROLA: By the way, part of
what we want to do is get the ideas of other people who
are elected officials in this town and are willing to
support a package. |1'd like that package rather than to
be our idea, to be nore of a consensus backed. W' ve
hel d hearings on everything el se. W've never held
hearings on this.

DR GARTNER: If that's the body's w sh,
let's nove on.

COW LYNCH:  Before you do, | have one | ast
sinple question. Can we put it in the package that we
think is going to go to the State, isn't there one
provi sion that does not have to go to the State that is,
as it relates to non-citizens? Don't non-citizen

parents now have the right to vote in New York City?
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DR. GARTNER  Per the State Education Law.
Excuse nme, New York -- the Board of Education of the
City of New York could not have done that by itself,
when there was a Board of Education. It had to be done
as part of the State Education Law.

COW LYNCH And | thought there was a
provision in the State Election Law to nmake that happen.
Why can't we use that provision now to put that item on

the ballot if we can't put the others on.

DR GARTNER. I'mnot famliar with that
provision -- I'"'mnot famliar with any provision of the
State Election Law, if there is, | can check it out --

MR. CROWNELL: | think the issue is that the

Community School Board el ections are governed by the
Educati on Law now, there may be provisions in the

El ecti on Law about qualifications for voters but the

El ecti on Law per se doesn't authorize those people to
vote. It's expressly the Education Law that gives
parents of enrolled school children, regardless of
immgration status the ability to vote in those
elections. So it's a very narrow avenue that the State
Legi sl ature has created for those parents to vote in
those circunstances rather than for political offices of
a nmunicipality.

CHAI RVAN MACCHI AROLA: They al so give the
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parent the choice in voting in either the election in
the district in which the child goes to school or the
district in which the child is registered. Goes through
all kinds of confusion, because you're either a parent
voter or a citizen voter, you have a choi ce.

COMWM LYNCH: M. Chairman, | didn't nean to
cause any confusion here. | amnot a lawer. | try --

CHAI RVAN MACCHI AROLA: That's one of your
savi ng graces.

COM LYNCH. | try to hire ny own experts
to help me with this. | amvery frustrated with the
fact that | don't know enough about the intricacies of
this, but I'mvery concerned that we're not noving

forward with the itens that you just now brought, and

basically that's all | have to say about that.
CHAI RMVAN MACCHI AROLA: | don't think the
intention is not to nove forward. | think the intention

is to get to those issues when we absol utely have

deadl ines and then to address those issues if we have
time and to do it in atinmely fashion and to do it wth
the kind of support that | think those issues deserve,
and | know that it will not get the support -- the

di scussions |'ve had already, | know it will not get the
support of sonme of the |eaders of the city, unless it's

a nore jointly devel oped type of proposal we make. And



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

96

that discussion is firsthand, and what | don't want to
do is | don't want to be out the things that other
people want or can't claimsone joint ownership of. |
woul d much rather see the Mayor's office, the Speaker
and other officials put support behind those proposals
we're going to propose.

MR CROWMELL: | would also like to say on
behal f of the staff, Comm ssioner Lynch, we have | ooked
at every angle backwards and forwards to try to
ef fectuate sonme of your proposals for the ballot and we
have not been able to find a |l egal neans to do it.

CHAl RVAN MACCHI AROLA: Ckay. Al an, we nove
to questions --

DR GARTNER. W have a nunber of public
officials who wanted to address the Conm ssi on.

CHAI RVAN MACCHI AROLA:  Are we not to that
poi nt yet?

DR GARTNER: That's part of the nopping up,
as it were.

W had a discussion at the |last neeting
about consuner affairs and sonme comment at the staff
meeting and | invited Comm ssioner Dykstra to conme and
add additional information to what was |left open. If
you want to call her as part of the hearing --

CHAI RVAN MACCHI ARCLA: | thi nk when we had
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t he di scussion, the reasons we were not going to address
t hose questions had nothing to do with the nerits as
much as it had to do with the desire for us not to get
into an additional enforcenent, set of enforcenent
issues and | tried to make that clear. | just am
fighting a clock and fighting a deadline here and |

don't think -- now, you are taking it upon yourself to

invite sonebody to address us, you are the executive

director, I wll --
DR GARTNER. | did take it on nyself. |
t hought that was the Comm ssion's wish. | would be

willing to have the Comm ssion overrule that w sh.

CHAI RVAN MACCHI AROLA: Wl |, go ahead.

DR GARTNER: Is Comm ssioner Dykstra here?

COMM NORAT: That solves that problem

DR GARTNER: So let ne turn to procurenent
I ssues.

There were two issues that were | eft open
regardi ng procurenent. One was a discussion regarding
registration of contracts and there were proposals to
try to address the issue of the bal ance of
responsibility between the Mayor's office and the
Comptroller's office. | reported at the last three
nmeetings, | believe, that conversations were going on

between the office of the Mayor and the office of the
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Comptroller. | was infornmed just before this neeting
began that the Mayor's office and the controller's

of fice have agreed and they have agreed to strike the
recommendation and to | eave the status quo as it is, and
for them for each of those offices to figure out how to
deal with it, rather than to accept the recommendati on
that we nmade, and it's ny recommendation to you that we
honor that agreenent between the Mayor and the
Conmptroller not to adopt any | anguage.

CHAI RVAN MACCHI AROLA:  Any objection to
renoval of that |anguage? Al the parties agree, so
yes. In other words, we're keeping the |anguage that's
presently in the Charter.

DR. GARTNER: That's correct.

CHAI RVAN MACCHI AROLA:  And that's because
the Conptroller and the Mayor both think that's the nost
advi sabl e thing to do, and since the controversy is
bet ween the Mayor and the Conptroller --

DR GARTNER It seenms we should not stick
our nose to it.

CHAI RVAN MACCHI AROLA:  If it ain't broke,
don't fix it. Okay.

COW NORAT: Maybe it's too broke.

CHAI RVAN MACCHI AROLA:  It's too broke to be

fixed.
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DR. GARTNER: Ckay, on the not-for-profits.
| was asked and | have held neetings with a nunber of,
goodly nunber of senior officials concerned with
procurenent and registration and the question was how
can we assure or how can we work towards not-for-profits
getting a fair shake in the registration of contracts
and in the paynent for contracts.

What | want to report to you is that as a
result of neetings that ended just before this neeting
began, there will be presented, there can be presented
to you with your perm ssion, renenbering that Thursday
is another one of these double headers with a neeting,
if necessary, beforehand and a hearing afterwards, the
foll om ng set of reconmendati ons: One of the problens
that many of the not-for-profits have is that their work
goes on fromyear to year, but in effect the work is
treated as a renewal or as a new contract wth a new
RFP. The new RFP often is in effect for the sane work
that the not-for-profit has done for many years before
and presumably done effectively if the Cty wants to
continue them So one of the questions that would cone
to you on Thursday is to reduce the frequency of the RFP
process, to allow the work to go forward, which would
reduce the burden both on the agency and on the

not-for-profit and would | ead, the expectation is that
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that would lead to less delay in the registration of
contracting and the paynent on them

Secondly, to shift fromthe perm ssive
| anguage in the current Charter that authorizes the
Procurenent Policy Board may issue rules in regard to
paynment, we shift that to a mandatory "shall" and to
offer a tool box, if you will, of renedies that would be
wor ked out between the agency and the vendor, toll box
of remedi es including advances, interest at the sane
rate as interest is paid to any other vendor in the
city, and |l oans. Those are the provisions that would, |
believe, at |east address the problemin a serious way.
The adm nistration is working very hard trying to dea
with it.

On the admnistrative matters, | think the
other issues are in fact admnistrative nmatters, so ny
reconmendation to you is to allow the process to go
forward anot her 48 hours and hear what it is that the
adm ni stration can propose.

CHAl RVAN MACCHI AROLA: I f we get | anguage
that is proposed by then, we should have al so vetted
that | anguage with the various groups that you have
identified that brought to us this issue before?

DR, GARTNER: W will do it.

CHAl RMAN MACCHI AROLA: So they will also
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have sonmething to say, we'll be having a hearing as well

as a neeting, so we can adopt those proposals or at

| east consider those proposals and then they will be
available for that neeting, so we'll hear their concerns
and |l et them have an opportunity to comrent on it. |Is

that a good procedure?

DR. GARTNER: That's a good procedure. And
it has in effect already begun. Marla Sinpson with the
Mayor's Office of Contracts is here, and with the
Comm ssion's permssion | know she is prepared to talk
to the Comm ssion about what it is proposed. | suspect
she would not find it the nost terrible rejection in
life if she didn't.

CHAI RVAN MACCHI AROLA:  Well, if it's
proceedi ng on the right course and it's working out,
then I think we don't need to gild a lilly here. 1Is
that fine with the Conmm ssioners?

COM NEWAN: | just have a question. In
tal ki ng about advances, interest and | oans, when we talk
about interest, are we going to also be including in
that public reporting by agency of interest paid out?
Because what has nade, or at |east what | believe, what
has nmade pronpt paynent work so well for the Gty is not
t he paynment of interest, but the reporting of the

paynment of interest.
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DR, GARTNER: Marla, could you help nme on
t hat ?

M5. SIMPSON: |I'msorry, | don't want to
prolong this, but | would like to answer a couple of
questions just to put sonme nunber on this issue. At the
nmeeting that we had this afternoon, the one comm t nent
that we nmade that starts right away is that the current
pronpt paynent interest which pays for |ate paynent on
i nvoi ces of registered contracts, that law which is in
effect now, the adm nistration has agreed will change to
a uniformrate of interest across all codes which right
now is set at 3.125 that would be applicable to
everyone, that is a public nunber, but just to give sone
sense to the Comm ssion of what it neans when you put
that kind of an interest provision into law and then try
to extend it as the renmedy that sonmehow is going to fix
the very different problem of late contracting, right
now, on the codes that generate interest for pronpt
paynent of invoices the codes reflect about $300,000 a
year in interest. That's not a huge nunber, but when
the City actually inputs at the agency |evel the data
that the law allows themto put in to adjust those
tinmes, the actual amount of interest paid is bel ow
80,000. So there is a huge anount of |eeway between

what actually looks like the interest generated and what
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is paid.

Al of it's public and all of it wll be
public under this systemas well, but if the Conmm ssion
is noving into the direction of interest for |ate
contracts, thinking that that's going to have a
prophyl actic effect on causing the agencies to make
t hose contracts happen nore rapidly, we ran sone nunbers
on that idea too and the nunbers you're going to
generate are not very large and are not going to
actually be of a magnitude that's likely to have the
effect that you're |ooking at, and we have sone
alternatives which is why we want the additional 48
hours to cone back.

CHAl RMAN MACCHI AROLA:  We're |ess interested
in creating a problem for you than solving a problemfor
peopl e who have the problem

M5. SIMPSON: We totally understand that and
| just spoke to people at Human Services Council and
al so the New York Enploynent Training Counsil in the
| ast several days and | think they're beginning to
understand as well that a check for $300 that they get
in Novenber is not going to help them make payroll in
July. | don't want to go down the road where we wipe it
off the radar fromthe standpoint the agencies say well

this is fixnd and we're going to nmake sone paynents and
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it's going to nmake everybody happy because it's not
going to nake everybody happy and the dollar amounts |
fear is not going to be sufficient, that they' re not
going to have the effect of quote-unquote sham ng. |
ran some nunbers, |I'll |eave the agency nanes out of it
now, but sone of the agencies that have fairly large or
perceived large issues with retroactive contracting,
tal ki ng about maybe a thousand dollars a nonth. | don't
know that that's going to cause a |ot of changed
behavior. W have sone other ideas about ways in which
you can inpact that process. Again, I'mcomng at this
fromthe perspective of having been in a not-for-profit,
having tried to make that July payroll. | don't think
that the interest solution is going to get you there.

CHAI RVAN MACCHI AROLA:  Well, the issue that
you' ve just presented and that we've been struggling
with is one where we don't have a conclusion. W have a
sense of that, and | think to sone extent the dial ogue
that you've had both with our staff and with the
not-for-profit community has brought that attention as
you indicated, to sone kind of new perspective on how to
resolve it. And our issue, if you listen to what we've
been trying to do with the Comm ssion, we're trying not
to create problens, we're trying to in effect solve

problems. The issue for us is access and we're trying



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

105

to encourage people to do business with the City and for
the City to have the availability of that kind of
service from people who m ght not be able to provide it
if they're not given their paynent in a tinely fashion.
So the solutions you're tal king about, and we've heard
sone of themthat seemto ne to be as appropriate, nore
appropriate, perhaps, than the ones we thought of, and
so that's why we're waiting. That's why we're waiting
on discussion. And we all appreciate what you' ve been
doing. | have to say, the response in your agency as
well as from many, many City agencies to the needs of
the Charter revision have been wonderful .

M5. SI MPSON:  Thank you.

COM NEWVAN: Could | ask for sonmething for
Thursday? The Charter on late paynents occurred in
1989. It would be useful to have the paynents for 1990
to date by year.

M5. SI MPSON: W can do that, although,

again, there are sone issues that also influence that

besi des the pronpt paynent but we can do that. 1In every
year you'll see a huge reduction between what it
generates and what the agency actually pays. It does

conme down, no question.
COMWM NEWAN: |I'm 1l ooking for the trend

from 1990.
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M5. SIMPSON: It does cone down. [It's not
clear on this circunstance, you have sone |egal issues
that are different here, because how you create an
ability for a governnent agency to pay w thout a
contract, that's a tricky question, and when you do
that, you probably create an event that qualifies as
State action, and when you do that, you create a
l[itigation streamor a potential for litigation and that
doesn't necessarily, again, | spent thirteen years as a
litigator, but I'mnot sure that speeds anything up.

COW NEWWAN:. The goal is not to pay
wi thout a contract. The goal is to have a contract by
the tinme the period starts.

M5. SIMPSON. | understand that, but you
have an option to have a contract and you're | ooking at
whose fault that is, you got an issue.

COM NEWAN: I'll stop now.

CHAI RVAN MACCHI AROLA:  Thank you. At this
time, we've concluded the business of the neeting, that
is to say we've resolved the issues of non-partisan
election. W're going to ask staff to prepare for
Thursday's neeting the | anguage that we w Il have
presented so that we have that avail able on the web, as
wel |l as the | anguage that is now present that we will be

voting on as best we can get on August 25th.
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MR. CROWNELL: The legislation, you nean.

CHAI RVAN MACCHI AROLA:  \What ever adjustnents
or changes were nade.

MR CRONELL: We'll be continuing to review
and what ever changes are made we will informyou fully
as to what those changes are.

CHAI RVAN MACCHI AROLA: The Thursday neeting
wll start with a presentation of where we are on that.
W will consider the issue, one less left hanging issue,
then we'll nove into the hearing stage.

We're now going to nove into the hearing, if
there's no objection by any of the Conm ssion nenbers,
we're going to nove into the hearing phase after we take
a brief break.

COW NEWWAN:. Could I make a qui ck comment ?
It goes back on the procurenent issue. It's always
referred to as a not-for-profit issue and 95 percent of
the incidents are not-for-profit issues, in the sane way
| ate paynent was largely a for profit issue and it only
periodically affects the not-for-profit. Here there are
for profits who end up in the sanme |late contracting
si tuati on.

CHAI RVAN MACCHI AROLA: Wiy don't you m x in
wi th that discussion. You got sonme free time. This is

an issue of concern. You have every right to have a
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concern and express it when these guys try to get
sonething for us by Thursday. GCkay?

COMWM NEWAN:  Ckay.

CHAI RVAN MACCHI AROLA:  You al ready sol ved
t he probl em

(Ti me noted: 6:45 p.m)
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