10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Transcript of the Expert Forum of the

CHARTER REVI SI ON COW SSI ON
hel d on Monday, March 7, 2005
Queens Borough Hall, Room 213

Bor ough of QUEENS

TANKOGOS REPORTI NG COMPANY, | NC.
305 Madi son Avenue

Suite 449 P. 0. BOX 347
New York, N.Y. 10165 M neol a, N.Y.
(212) 349- 9692 (516) 741- 5235

142 WIllis Avenue

11501



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Meeti ng convened at 4:30 p.m

PRESENT

DR. ESTER FUCHS, Chair
COW SSI ONERS:

ROBERT ABRAMS

CURTI S ARCHER

LI LLI AN BARRI OS- PACLI
AMALI A BETANZOS
STEPHEN FI ALA

DALL FORSYTHE

ANTHONY CROVELL

Al so Present:

TERRI MATTHEWS, Executive director

BRI AN GELLER, Anal yst



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CHAlI RPERSON FUCHS: Good afternoon. Wl cone
to the March 7, 2005 session of the Charter Revision
Conmi ssion's first expert forum Later this evening,
we'll also be holding our first public hearing, and
want to take this opportunity to introduce nyself to the
community, as well as our Conmi ssioners, as well as our
expert speakers today.

My name is Ester Fuchs and |I'm Chair of the
New York City Charter Revision Commission and 1'd Iike
to introduce to you the nmenbers of the Conm ssion, npst
of whomwi |l be here, sone of whom are here already.

On ny right is the Vice Chair of the
Commi ssion, Dall Forsythe, who is the chief
adm nistrative officer of the Episcopal D ocese of New
York. He is fornmer budget director for New York State
and the New York City Board of Education

On ny left is Steven Fiala, who is the
Secretary of the Charter Commission. He is the County
Clerk and Commi ssioner of Jurors for Richmond County and
he is a fornmer nenber of the New York City Council

On ny far left is Amalia Betanzos, who is
the president of WIldcat Service Corporation, a
not-for-profit enploynent program Fornerly, Amalia was
a Commi ssi oner of the Departnent of Youth Services and

executive secretary to Mayor John Lindsay and a nenber
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of two previous Charter Revision Comm ssions.

On ny far right is Anthony Crowell. Anthony
Crowel |, a special counselor to Mayor M chael Bl oonberg
and fornmer executive director and | egal advisor to
several previous Charter Revision Conmissions. He is an
associ ate professor at Brooklyn and New York Law
School s.

Joining us later this evening will be Robert
Abrams, a partner in Stroock, Stroock & Lavan. And he
was former New York State Attorney General and was
Bor ough Presi dent of the Bronx and al so was a nenber of
the New York State Assenbly.

Curtis Archer, who is the executive director
of the Rockaway Devel opnent and Revitalization
Corporation and is a forner Director of Small Business
Devel opnent for the Upper Manhattan Enmpowerment Zone.

Dr. Lillian Barrios-Paoli is senior vice
presi dent and chi ef executive for the agency services --
she was senior vice president chief executive for agency
services for United Way, and she is currently, has a
di fferent position, which | will correct and add to the
record. She served as Comm ssioner of New York City's
Human Servi ces Adm nistration, Departnment of Housing
Preservati on and Devel opment and the Departnent of

Per sonnel and the Departnment of Enploynent of the City
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of New YorKk.

Davi d Chan, who is the executive director of
t he Chi nese Anerican Planning Council, is also the
foundi ng Chai rman of the Board of Chung-Pac Loca
Devel opnment Cor porati on.

Stanl ey Grayson is the president and chi ef
operating operation of MR Beal & Conpany. He was a
former managi ng director of Prudential Securities Public
Fi nance Department, and prior to that M. G ayson al so
hel d several senior positions in New York City
Governnment, including Deputy Mayor for Finance,
Executive Director and Chi ef Executive Oficer of the
New York City Industrial Devel opment Agency.

Dr. Mary McCormack, who is president of the
Fund for the City of New York was al so a specia
assistant to New York's Deputy Mayor for |abor relations
and personnel and a professor at Col unmbia University.

St ephanie Pal mer is currently executive
director of the New York City Mssion Society and is a
former executive director of the Human Services Counci
of New York City.

Jennifer Raab, finally, is President of
Hunter Coll ege and fornmer Chair of the New York City
Landmar ks Preservati on Comi ssion

They'Il all be joining us shortly.
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The topic for this afternoon is
adm nistrative judicial reform This is one of the
three topics that the Mayor asked us to consider when he
initially convened this Conmi ssion. And we begin this
afternoon with the expert forum and as you know, the
public is nost welcone to listen to the di scussion
bet ween the Commi ssioner and the experts, but this part
is not a public hearing. The public hearing at which
the public nmay testify to the Conm ssioners begins at
6 p.m

At the expert forum nenbers of the expert
panel are invited to nake a statenment if they wi sh and
t hen engage in a discussion with the Conm ssioners about
the topic of admnistrative judicial reform and we have
asked the panelists to share their thoughts on the
i ssues raised by Deputy Mayor Carol Robl es-Roman at the
January 19th neeting of the Charter Commi ssion as wel
as any other ideas that they may have on the topic of
adm nistrative judicial reform

And we are indeed nost fortunate today to
have a panel of very distinguished experts on this
topic, and I will introduce themto you one at a tine.
"Il begin with M. Janmes Brown.

M. Brown handl es | abor and enpl oynent | aw

matters for the law firmof Brown & G opper. He has
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been practicing law for nearly twenty years and has
represented nunerous | abor unions in the building
service, construction, airline transportation industries
and in federal municipal and private sectors. M. Brown
was the attorney of record in Rogers v. NYU, a federa
appeal s court case affirmng a union nmenber's right to
file discrimnation clains in court.

He's lectured wi dely and has published many
articles on | abor and enpl oynent law. He is the author
of a nmonthly colum entitled "Know Your Ri ghts" which
appears in the Cvil Service newspaper, The Chief.

Thank you very nmuch and I want to thank the
whol e group of expert panels for their patience in
getting started today.

I who grew up in Queens have no problem
finding ny way here, but apparently it's alittle slower
for others, so we begin auspiciously and we're very
really delighted to have you all with us today.

M. Brown.

MR. BROMN: First let nme thank the
Commi ssion for inviting ne. |'ve drafted a few brief
comments |'m prepared now to read as part of an opening.

| appear before you as an advocate for
enpl oyees, in practice for nearly twenty years, who has

much experience at one particular adm nistrative
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tribunal, the New York City Ofice of Adm nistrative
Trials and Hearings, otherw se known as OATH. In ny
capacity as outside Council to District Council 37, the
City's largest municipal union and in my representation
of other rmunicipal unions, | have regularly appeared at
OATH to defend City enpl oyees against disciplinary
charges of m sconduct or inconpetence.

I'"'m here today to support the notion of an
Admi nistrative Justice Coordinator and to suggest that
the rul es governing OATH, which are largely effective,
woul d serve well any coordi nated approach for the City's
admi ni strative tribunals.

I would |ike to address what | consider to
be some of OATH s successes, from an enpl oyee advocate's
perspective. As you know, Constitutional due process
rights which attach to Governnment enpl oyees nmkes a
forum such as OATH both inevitabl e and indi spensabl e.
OATH has its rules, which supplenment those set forth in
the 1988 City Administrative Procedure Act, between the
two sets of rules and including certain provisions of
the New York State Civil Service Law, the framework for
i nsuring due process is well-established. |In other
words, the rules insure that enpl oyees charged with
di sci pline proceed to hearing at which they can present

evi dence and cross-exam ne witnesses who are placed
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under oat h.

Now, aside fromthese codified rules, in
practice, OATH serves a very val uable function by
successfully creating an appearance of unbiased
adj udication. | state "appearance of unbiased
adj udi cation" not to draw any distinction between
appearances and reality, but rather to underscore how
i mportant appearances are to those who conme before any
adm nistrative tribunal. Cearly, the adjudicatory
process works best if the participants believe it to be
fair.

In all of nmy years practicing at OATH, never
has a client questioned the fairness of the forum
Though nost are often confused and dunbfounded by the
limted renedial power of the judges to only recomend
penal ti es, which we can thank Civil Service Law Section
75 for, which of course would be the topic of another
different forum

To the extent that enpl oyees perceive OATH
judges to be fair and unbiased, this nmay be because OATH
judges are appointed for a termof five years and such
| ongevity and security is likely to contribute to the
i ndependence shown by OATH j udges.

By contrast, we could | ook at how

non- Mayor al agenci es, such as the Housing Authority and
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the OFf Track Betting Corporation conduct their Civi
Service Law Section 75 disciplinary hearings. Said
heari ngs are not conducted at OATH, but rather by
hearing officers who receive their assignnents and are
paid directly by the enployer. In ny practice
representing New York City enployees facing discipline,
nmy own confidence in the independence of non- OATH
Section 75 hearing officers has fromtinme to tine been
tested. These non- OATH hearing officers essentially
serve as contractors or vendors at the pleasure of only
one of the two parties, to the disciplinary proceeding,
nanely, the enpl oyer.

In any effort to coordinate the function and
operation of the City's various admnistrative
tribunals, consideration should also be given to the
| argely successful pretrial conference procedure
enpl oyed at OATH. OATH s rul es address in sone detali
the OATH pretrial conference. |In practice, the pretria
conference serves as an extrenely effective tool to
achi eve settlements in matters which woul d ot herw se
proceed to trial

The conference judge is not the same person
as the trial judge and the conferences are not reported.
The parties can therefore speak forthrightly w thout

fear of prejudicing their cases at trial. 1In a series
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of caucuses with one side only, a conference judge can
usually solicit the strengths and weaknesses of a
party's cases in the interests of reaching a settlenment.

As sonmeone who strongly believes that ful
bl own evidentiary hearings are not needed in the vast
maj ority of disciplinary cases, especially where the
admi nistrative tribunal is staffed with experienced
judges and many of the cases are rather routine in
subject matter, the pretrial conference used at OATH is
an inval uabl e tool

When consi dering any coordi nati on of
adm nistrative tribunals, |I'mhere to say that OATH can
and should serve as a nodel for all adm nistrative
tribunals in the City of New York. Thank you very much.

CHAI RPERSON FUCHS: Thank you, very much,
M. Brown. That was extrenely hel pful

Commi ssi oners, do you have any questions?

Commi ssi oner Abrams, wel cone.

COW ABRAMS: Thank you. The panel very
much appreci ates your coments and your praise for the
OATH process. |I'msure it's not a perfect system so
how can it be inproved?

MR. BROMN: | have found nore often than not
in my practice that the judges with experience, and this

just would apply | think to virtually any forum perform
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very well, and al nost consistently well. | think the
probl em for OATH nay have sonething to do with the
shortness of the term | think it's inportant to have a
fixed term but in this case its five years and what

that nmeans there's going to be fromtine to tine
turnover or new judges who are inexperienced, just by
the nere fact that they're new.

And so | think that that sonetinmes creates a
problemin the adnm nistrative forumwhere there are just
judges you witness sort of on the |earning curve. But
the rules at OATH provide for discovery, which is very
useful for enployee advocates. The rules at OATH are
very clear in ternms of how the proceedi ngs operate.
find that OATH has very few flaws as a forum for
resol ving di sputes.

Now, having said that, |'ve already observed
t hat one of the problens has nothing to do so much with
the way that the rules have organi zed OATH, but rather
the way that the Civil Service Law operates and what |
mean by that is, as some of you may know, Civil Service
Law Section 75 only allows these very sane OATH judges
to make recomrendations with regard to findings of fact
and penalties, and | think that that's an area that
certainly needs attention and needs reform |[|'ve

written about the subject in the New York Law Journa
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| ast year advocating reform But | really do truly
bel i eve as someone who has been involved with
contractual arbitration and in all kinds of
adm ni strative proceedi ngs that OATH can and shoul d be
used as a nodel .

COW ABRAMS: And what's your inpression of
the quality of the nen and wonen who serve as the
Admi ni strative Law Judges?

MR, BROMAN. Sone of themare just so first
rate. |I'mreluctant to name them by nanme, because
woul dn't want to | eave anyone out, but there are sone
judges there that are very, very inpressive, truly
know edgeabl e. They have a very good group of people
wor ki ng there. They really do.

CHAI RPERSON FUCHS: Any ot her questions for
M. Brown? Conm ssioner Crowel |

COVWM CROVWELL: You only have experience at
OATH, but being part of a conmunity of |awers who
appear before tribunals, what are sone of the things you
hear about other tribunals, if you could share that and
relate it to your perspective. | know that you're
taking the things other people are saying, but it is
hel pful for us in terns of getting what the community of
| awyers who appear before the tribunals feel

MR. BROWN: You know, | wish | could draw
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those conparisons. 1In nmy own practice, |'ve never
appeared before the Taxi and Linmousi ne Comr ssion or
Par ki ng Viol ati ons Bureaus or these other adm nistrative
bureaus, so | have no practical experience. M practice
is limted to | abor and enpl oynent | aw.

| sonetines get a sense, just generally
speaki ng, that individuals who appear sonetinmes in these
ot her forums are not necessarily as inpressed by the
impartiality of the decision makers, and that nay have
something to do nore with the fact that they serve to
sonme degree in a collection function. There are issues
concerning fines and penalties, so there's going to be
an associ ati on between the decision maker and the agency
at which they work.

I think one of the terrific things about
OATH is that the judges who render deci sions who appear
there really truly conme across as inpartial, and yet
they work for the City. And | think, you know, from an
enpl oyee advocate's point of view, where sonetines our
clients are suspicious, feel as though they haven't been
gi ven proper due process, the first thing sometinmes you
expect themto conplain about is that the systemis
rigged, the judges aren't fair

I don't get that fromthe enpl oyees that |

represent at OATH. Sonme of it has to do with the
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trappi ngs, the fact the judges do appear in robes, they
appear on a bench, there are certain formalities that
are engaged in, which I think are advi sable that should
be conti nued.

For exanple, we stand when the judges enter
the roomand all those sort of trappings | think sort of
hel p contribute to an air of fairness, that you're
alnmost as if you were in a court of law. So, | have --
| really don't have any personal basis for draw ng any
conpari son between OATH and ot her agencies, but, again,
nmy sense is there's often a sense that perhaps in sone
of the other tribunals the decision nakers, there's not
enough separation, distinction drawn between the
deci si on makers and the agencies at which they work.

CHAI RPERSON FUCHS: Thank you.

I"'mgoing to ask M. Preston Niblack to
testify next. 1'd like to introduce himto our
comunity and to the Comm ssioners.

Preston Ni black is deputy director at the
I ndependent Budget O fice, fondly known as |BO
responsi bl e for the areas of housing, transportation,
envi ronnent and uni form services and for capital budget
program and financing. Before joining I1BOin 1998,

M. N bl ack was senior associate for econonic policy at

the Academy of Leadership's National |ssues Project at
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the University of Maryland, and prior to this he was a
seni or analyst in the tax and econonmic policy office of
the District of Columbia's Ofice of Tax and Revenue.

For ten years he was an analyst with the
Rand Corporation in Santa Monica, California and
Washi ngton, D.C. and he al so taught graduate |eve
courses in public finance at the University of Mryl and.
M. N black directed preparation of the I1BOs report "Is
Everything Going To Be Fined." How clever. An overview
of New York City's fine revenue and collection

Pl ease wel come M. N black. W |ook forward
to hearing your testinony.

MR. NI BLACK: Thank you, Madam Chair and
Commi ssioners. | can't take credit for having invented
the title of that report, I'mglad to be able to say.

| think I"'mthe only non-lawer on the pane
today, and so nmaybe | conme at this with a little bit
di fferent perspective. Specifically, what we learn in
the preparation of that report which is really about the
process of enforcenment of the City's |aws and
regul ati ons, and we were | ooking at the effectiveness of
that enforcenent, so |'mgoing to tal k about
adm nistrative law, the adm nistrative tribunals, the
adj udi cati on process in that context.

The effectiveness, unfortunately, is a
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function of two things: The likelihood you're going to
get caught and the likelihood you will be punished if
you are caught, pay some kind of penalty, so that |ed us
to make sonme kind of distinction between what we cal

the front end of enforcenent and the back end of

enf orcenent .

The front end is what the City enploys to
detect violations of |aw and regul ation, public health,
sanitariuns, health inspectors, traffic enforcenent
agents with whom you nust have had contact at one point
or another, and then on the back end is really the part
where once you' ve been caught, it's really about the
i kel i hood of being punished for that and that involves
t he adj udi cation function and the collection function.

One of the things that we observed was that
there were different types of violations that suggested
different strategies for dealing with them W had kind
of two nodels. One I'll call a parking ticket nodel and
the other that 1'lIl call the environnmental nodel. The
parking ticket nodel is really intended to punish and
deter violations that are usually self-correcting and
transitory, so when you doubl e park your car and you get
a ticket, you're going to nove your car, you're not
leaving it there. This isn't sonething that's going to

require some renedi ati on on your part, and really what
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you're doing here is you're punishing the violator in
the hopes that that will discourage themfromdoing it
again in the future. This also applies to, for

i nstance, putting your recyclables in with your trash
and ot her kinds of quality of Iife sorts of violations
like that.

The environmental nodel is one where the
violation actually requires sort of positive action on
the part of the violator to correct, and that may
require some cost on his or her part. So the nodel here
of enforcenment is really nore often a conpliance
strategy, where you' re working out very often sone kind
of solution with the violator that will lead to a
resolution of the violation, and it's very often not
acconpanied by a fine or other penalty, as long as the
corrective action is actually taken. So adjudication
al ways recogni zes, needs to recogni ze and usually does
recogni ze this distinction.

There are, as you know, a |arge nunber of
adj udi catory forunms in the City. ECB is the nost
prom nent, but certainly Consuner Affairs, Health, each
have tribunals of their own, admnistrative tribunals,
Taxi and Lino Commi ssion, et cetera.

Sone we found were nore effective than

others. Effective adjudication really requires the
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ability to inmpose a penalty, to enter a judgment and
then to be able to enforce that judgnent. |In sone
cases, City agencies have to go to court to obtain a
judgment. This is particularly the case with Housing
Code violations. So there are literally hundreds of

t housands of outstandi ng Housi ng Code viol ations that
may still be in fact violations that exist or nay have
just sort of gone away in the course of sone normnal

mai nt enance and repair on the part of the |andlord, but
in order to get any kind of judgnent for any kind of
housi ng court violation, no matter how snmall, you have
to go to court.

Consuner affairs has to go to court in order
to take action, bring actions against non-DCA |icensed
busi nesses. Going to court is, of course, nore
expensive, nore tinme consum ng and we notice it was very
clear that relative to the nunber of violations that
were placed, the anount of violations that were resol ved
and the anpunt of penalties that were collected were
lower in those two instances.

Anot her issue is about the |evers that
agenci es have for collection, for really enforcing. One
action or lever that agencies have is the ability to
deny sonething of value, for instance, a business

license. So if you don't pay outstanding violations of
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sonme kind or another, you wouldn't be able to receive a
license to do business in the City. And that was
actually one of the goals of the consolidation project
in 1995 or '96, was to actually bring together

adj udi cati on and enforcenent and col |l ection and the
licensing activities so that you could integrate those
functions better. It ultimtely was not successful

"Il talk about that briefly in a second.

Judgnents create liens usually, but not al
violations are |lienable. For instance, the Departnent
of Health if it places a fine for, for instance, a
rodent infestation in a building, does not create a
lien, and a lien, it's not clear always what a lien
means. A |lien against real property, the owner, nay not
have any effect because they don't becone part of the
City's tax lien sales, for instance, so really until a
property changes hands, the lien may just sit there and
there's no further action that the City really has the
ability to take

One of the issues that the consolidation
project ran up against in the md-'90s was the
difficulty of integrating all of these different kinds
of violations and finding a common viol ator, because
it's very often difficult to identify who the fina

owner of record is of a business and then to be able to
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cross check that against parking tickets or sone other
kind of violation that nmay exist, so that was, actually
I think one of the bigger problenms, technical problens,
t echnol ogi cal probl ens.

The Departnent of Finance is now in the
process of putting a ot of nobney into the creation of a
systemthat's intended to have sone of this capability,
but it really has been a technol ogical hurdle that's
been very difficult to surnount.

So | think the work that we did suggests a
couple of roles for an Admi nistrative Justice
Coordi nator. One would be to review the fine structure
that the City has in place. |In theory, we posited that
fines are optimally structured to recapture the socia
costs they inpose, which is a lot easier to say in
theory than to establish in practice, but also to nake
the costs of the violation greater than the benefit to
the violator. That actually turns out to be sonewhat
difficult also.

If you're Fed Ex, getting parking tickets is
part of your cost of doing business and you go every
quarter to the Department of Finance and you work it
out. If you're the rest of us getting a $115 parking
ticket probably is nmore than the cost of doing business

and may actually have an inpact on your decision the
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next time.

So we found there was really a wi de range
nonet hel ess, there was a w de range of fine ambunts that
didn't always seemto correspond to the deterrent effect
that they m ght have, and one of ny favorites was, there

was a fine, if | can renenber now, there was a fine for
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i nappropriate attire of taxi drivers that was the sane
as the fine for sone relatively inportant Housi ng Code
violation that was a genuine threat to health and
safety.

So at the nonent there's no nmechani sm for
| ooki ng across the agencies, and in fact |'m not even
sure there's a good mechanismw thin agencies all the
tinme to ook at the fines that they charge and whet her
they're really structured in a way that achieves the
ends of enforcenent.

The second thing that | think the
coordi nator m ght undertake is to | ook at the power of
the tribunals that exist now and to do a fairly
conprehensi ve assessnent of whether they all have the
powers that they need, whether there are reforns that

could be taken nore broadly citywide to give them what

they need in order to do a better job of enforcing their

j udgnent s.

Department of Consuner Affairs | know is,
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for instance, now undertaking a Charter, changing the
Charter to allow themto take actions in their

admini strative tribunal s agai nst businesses that they
don't license.

And then finally, how you go about enforcing
these judgnents across a wide variety of different
categories of violations and whether there is now the
possibility of creating sone better technological fix to
being able to integrate better some of these enforcenent
and admi ni strative functions.

Thank you.

CHAI RPERSON FUCHS: Any questions for
M. Ni black? Thank you very mnuch.

Conmi ssi oner Fial a.

COW FI ALA: Thank you for your testinony.
I'"ve had the privilege of working with you a few years
back when I was on the Council and | appreciate all the
good work you and your coll eagues do. There seens to be
some consistency in a desired outcone here. | take it
| BO believes, as many of us do, that there are inherent
inefficiencies in the existing nodel as relates to the
adm nistrative tribunals in the City of New York
vis-a-vis technol ogy and the application of best
practices, and that the next |ogical step would be the

appoi ntnent by the Mayor of an Adm nistrative Justice
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Coordi nator to essentially coordinate all of those
efforts?

MR. NI BLACK: When we were preparing this
report -- as a matter of policy, we generally don't nake

policy recomendati ons.

COW FIALA: |I'mtrying to get you to go on
record.

MR. NI BLACK: |If we had made a policy
recommendation, | think that a coordi nator was sonething

that we certainly discussed. The lack of a kind of
cityw de overview, or anybody with the authority to | ook
across or the ability to really do the kinds of best
practices that | know you all have tal ked about in
considering this, and to | ook nore conprehensively at
where there are possibilities for |learning fromeach
other or for synergies -- | shouldn't use that word
"synergies," but for cooperation in enforcenent efforts,
I certainly think that that would be a major function of
the coordinator, that would be first up on his or her
pl ate.

COW FI ALA: Very good, thank you.

CHAI RPERSON FUCHS:  Commi ssi oner Crowel |

COW CROWELL: | have -- one of the
questions is, what would I BO recommend in terns, if

you're in a position to even say, in ternms of going
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forward and what this Conm ssion may want to consider
going with what is in its powers. A lot of what you

tal ked about is great, but it requires a lot of State
action, you know, fromthe State Legislature.

What sort of would be your priorities in
terms of getting the tribunals in a better position than
t hat which can be achi eved by Charter revision?

MR. NI BLACK: |If you wanted to go -- and I'm
not prepared to do this myself now -- | think it would
take a |l ot of work, but if you wanted to undertake sone
of this review now of the Powers of the tribunals and
make sone recommendati ons about how they mi ght be nore
effective when they're not, | think that would probably
be a useful outcone. Sonme of this does require, there
are various routes, | guess, to changing the Charter, so
some of this would require State action and some of it
wouldn't. | can't tell you, | don't know enough about
that to really know.

I don't know how far you want to go in
tackling some of the nore controversial ones |ike the
Housi ng Code, where there are interests on both sides of
t he Housi ng Code cases that actually are preferred in
the current system For tenants, it's a way of legally
being able to withhold rent. So, | nean, there are

advantages to being able to go to court sonetinmes for
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parties.

COVWM CROWELL: Seens a |ot of each one of
the tribunals in its owmn way has its own constituency
and comunity and culture that surrounds it, hence why
you woul d have trouble doing a consolidation? 1It's
certainly not in this Adm nistration's agenda to have a
consol idation, but other jurisdictions; District of
Col unmbi a, Chi cago, have been noving towards a nore
centralized nodel, which does build in efficiencies, but
yes, | do think there's an enornous anount of chall enges
related to the State Legislature for us to nake nore

broad changes.

MR. NIBLACK: | think -- just to comment for
a nonent on the consolidation project, | actually think
that that, | think it's wise not to have that on the

Conmmi ssi on's agenda, because it didn't work for a
reason. As you say a lot of it had to do with the fact
that there were different constituencies for different
tribunals and there was concern about a kind of perhaps
even an abuse of power in sone kind of mega tribunal
and that said, | think there's a |ong ways you could go
by | ooking at the powers of the current tribunals as
stand-al one entities, and to have a coordination
function rather than trying to nerge themall.

COMW CROWELL: That was my next question to
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you. What was your thinking or 1BO s thinking on the
i dea of a coordinator which was first introduced back
with the 2003 Comm ssion and put on the ballot?

MR. NI BLACK: | think, ny persona
conclusion fromthis was that sonme form of coordination
was probably nore likely to be successful and sone, if
there's going to be centralization what would really be
useful is to have sonebody who could | ook across all of
them and learn fromthem and make some reconmendati ons
about how to inprove the functioning of each of them
rat her than pushing towards centralization of sone Kkind.

CHAI RPERSON FUCHS: Thank you very rmuch.

We'Il proceed with our third expert, Betsy
Pl evan. Betsy Plevan joined Proskauer Rose in 1974 and
has built her practice handling all types of |abor and
enpl oynent litigation, as well as counseling clients in
enpl oynment matters. Nanmed by New York Magazi ne as one
of the 100 best |lawyers in New York -- that's no nean
feat -- Betsy was also listed by the National Law
Journal as one of the best |abor and enploynent | awers
in the country.

In addition to maintaining her active
practice, she now serves as President of the Association
of the Bar of the City of New York. Her practice

i ncludes representing clients in such diverse industries
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publ i shing and consuner

health care, entertai nnent,

products. M. Plevan has

handl ed both single plaintiff and class action suits

i nvol ving issues of discrimnation

enpl oyee benefits matters.

har assnent and

nunber of jury and non-jury cases in New York and

el sewhere in the

Her tri al

u. S

wor k has been recogni zed by her

i nduction as a fellow of the American College of Tria

Lawyers. Ms. Plevan has al so argued nore than fifty

appeals in State and Federa

el ected a nenber

Lawyers.

Courts and she has been

of the Anmerican Academy of Appellate

Thank you so much for joining us today to

of fer your expert testinony.

M5. PLEVAN

Well, thank you, and I'm

delighted to be here today before the Charter Revision

Commi ssion to present the views of the Association of

the Bar of the City of New York

My expertise, | think it's fair

derivative in nature and

views as expressed and devel oped by our

to say, is

amreally presenting the

Committee on

Admi ni strative Law and Comrittee on New York City

Affairs, who have devel oped our

position of Civi

Lega

Justice Coordi nator

recommendati on that the

be created

28

She has successfully tried a
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within the City Governnent.

The creation of such an office with
oversight jurisdiction of New York City administrative
tribunals, we believe would inprove the overal
effectiveness and fairness of the City's adm nistrative
justice system Thousands of adm nistrative hearings
are conducted annually by New York City and its agencies
in a variety of specialized tribunals established by
both State and | ocal |aws. These tribunals enpl oy
approximately five hundred Adm nistrative Law Judges and
hearing officers, many on a per diembasis. W are
advi sed that the annual operating cost of these
tribunals, which nostly adjudicate violations as well as
handling disciplinary matters, is in excess of $22
mllion. W are further advised that the revenues
collected by these tribunals, including taxes, fees and
fines is projected at nore than $600 mllion for fisca
year 2004.

Wil e the proper functioning of these
tribunals is essential to the City's adm nistrative
justice system there is no nmeans now to insure uniform
standards that woul d enhance due process and the
delivery of justice. There is no formal standard Code
of Conduct governing hearings, a matter of specia

concern where many of the litigants are appearing pro se
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and are not famliar with the rules of the agency before
whi ch they are appearing.

There are al so no uniform standards for
hiring, training and conpensating hearing officers;
certifying their continuing | egal education requirenents
and insuring their independence. Moreover, there is no
central source of information concerning the quality of
hearings and their tineliness and outcone.

We propose the creation of the post of Civi
Legal Justice Coordinator to be appointed by the Myor.
The coordi nator would be the analog to the Crimna
Justice Coordi nator, and woul d advi se and assi st the
Executive Branch in planning for increased coordination,
cooperation and information sharing with respect to
adm nistrative tribunal policy, nanagenent, technol ogy,
enforcenent and the establishment of uniform standards.

The coordi nator also woul d revi ew budget
requests fromall agencies for prograns related to
adm nistrative tribunal nmanagenent. |In addition to the
quality of justice, among the benefits that could result
fromcentralized coordination would be a better
under st andi ng of how i ndi vi dual agencies are using
technol ogy; whether targets for case dispositions, but
not outcones are being net, and rates of collection for

fines. Assenblage of such information inevitably would
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allow for targeted managenent inprovenent strategies and
i ncreased efficiency for the public.

Enf orcement probl ens can arise due to the
| ack of central coordination. For exanple, currently
there is no established nmeans by which one City Agency
can be informed of findings of violations by other
agencies, and the identities of those who have failed to
pay fines inposed by other agencies. |If all the records
of violations and their results were |linked, respective
agenci es could be nore aware of adjudications by other
departnments. Hopefully, that would allow for greater
col l ection and enforcenent and parties not qualified
woul d not be able to obtain undeserved |icenses or
permts.

The Civil Legal Justice Coordinator would be
responsi ble for effecting coordination of adm nistrative
justice proceedi ngs anong the departnents. The
coordi nator could fashion centralized standards and | ead
the i nmpl ementation of a Code of Professional Conduct or
ethics. W believe that such coordinati on woul d enhance
accountability and advance the professionalization of
Adm ni strative Law Judges and Hearing O ficers.

In sone way we believe the coordination this
of fice can provide is analogous to that provided by the

O fice of Court Adm nistration, which was created in
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1977 to coordinate the adm nistration of a very

di sparate court systemand like the court systemthe
various adm nistrative agenci es nust deal wi th comon
probl enms that would greatly benefit from coordination
such as those nentioned above, as well as the nore
general problens of serving a population with diverse
| anguage needs and overcomning the perception that the
adm nistrative tribunals are not user friendly.

We believe the position of Civil Lega
Justice Coordi nator nay be but need not be the subject
of Charter revision. The Mayor currently has the
authority to establish such a position, as does the City
Council by Local Law. W see no reason to wait unti
Novenber to effectuate this necessary change.

The Associ ati on would al so wel cone the
opportunity to work with you to inplenment this inportant
proposal. W look forward to working with this
Conmi ssion as it pursues its work. W |look forward to
providing further input and to have the opportunity, as
woul d the rest of the City, for a full and unhurried
debate on any prelimnary proposals that this Comm ssion
i ssues.

Agai n, thank you for the opportunity to
present this testinony.

CHAI RPERSON FUCHS:  Thank you very nuch.
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Any questions for Ms. Plevan? Thank you.

Commi ssi oner Abrans.

COMW ABRAMS: First of all, Ms. Plevan,

t hank you very much. | thought that was outstanding
testinmony. It might be helpful for the Conmission if
you could submt to us a copy of your conments.

CHAI RPERSON FUCHS: Everybody will be
submitting their testinony.

MS. PLEVAN. W will.

COW ABRAMS: From ny days -- this goes
back | guess 200 years -- ny days in the Legislature,
remenber the value of the Association of the Bar of the
City of New York's conmmi ttees naking reconmendations to
del i berative bodies, to the Legislature, to the City
Council, here now to a Charter Revision Conm ssion. So
I think we could benefit enornously fromthe creative
t hi nki ng of your respective conmittees that have purvi ew
in the areas that we are considering.

So if your conmittees have further thoughts
or want to anplify anything that you have said there,
know that it would be extrenmely hel pful to us, because
we know the source fromwhich it will flow These are
public spirited |l awers, working pro bono with
tremendous expertise and high talent to go with it. And

tremendous integrity in ternms of the intellectua
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thi nking that goes into the recommendati ons.

So if you got anything further to add al ong
the way, we'll be deliberating over the next severa
nonths, I'msure it will be extrenely hel pful.

MS. PLEVAN. We will be happy to maintain
contact with you and your staff so we can continue to
provide input into issues you're dealing wth.

COW CROWELL: One of the things that |
think may be very hel pful is Deputy Mayor Robl es-Roman's
office is currently working with the tribunals and
they' ve established three different committees; one on
t echnol ogy, one on ongoing training for the ALJ's
themsel ves and one on a Code of Ethics that's sort of
working -- in addition to the Charter revision process,
wor ki ng outsi de of the process, but | think it would be
very hel pful for those working groups if you could
i dentify sone people who appear before the tribunals
rather than us asking the ALJ's for recomendati ons as
to who shoul d be spoken to.

It would be hel pful if you provided nanes
perhaps to the Deputy Mayor's office of people that they
my want to contact to help serve as an outside advisory
group for those perspectives. Because your nenbership
is vast and | think it would be very beneficial for the

overall objective research they're doing in terns of
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meki ng recomrendati ons, which this Conm ssion hopes to
receive fromthem soon.

MS. PLEVAN: W woul d be happy to do that.

COW CROWELL: Thanks.

CHAI RPERSON FUCHS:  Commi ssi oner Fi al a.

COW FI ALA: Thank you very rmuch.

| just want to associate ny remarks with
Commi ssioners Abranms and Crowell. One of the hats |
wear is Clerk of the Supreme Court and |I'mvery glad you
brought up OCA. The question |I have relates to the Code
of Judicial Conduct that you alluded to. | knowthis is
very difficult, too, but if you had to weight it -- I'm
|l ooking at it fromthis perspective. There are roughly
| believe 3 million cases a year that are opened in New
York State, handl ed across the board. There are 13
mllion summonses that are dealt with just in the City
of New York. Therefore, potentially, 13 mllion
adj udi cati ons coul d happen, if everybody decided to
chal I enge.

How i nportant an elenent is the Code of
Conduct in your eyes and the Association's eyes or |ack
thereof? It seems to ne that New York State along with
the rest of the country has been steadily noving towards
this notion of standardi zing across, whether it be

civil, crimnal, surrogate or famly, so as to insure
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that the integrity of the judicial system both real and
perceived, is there. How inportant do you think that is
in the civil end on the adnministrative tribunal end?

MS. PLEVAN: | think for me, it mght be a
toss-up to the access issue of the public, which Il
conme back to as to which is the nost inportant, but
certainly | think a Code of Conduct is extrenely
important. Sadly, this is still an issue we're
grappling with in our courts and el sewhere, and we need
to insure that our institutions have credibility and
that people who cone there to have their disputes
resol ved have confidence that it is being done in a fair
manner, and this is, you know, an aspect of the system
that can be dealt with w thout cost, really, and which
will raise the standards of what we do and what the
agencies do and the judges and help to create a public
perception that this is a Governnent that is serving the
peopl e, not soneone else's self interest.

As | said, | think the other issue that we
have worked on a lot with the Court systemis an issue
of access based on | anguage in particular and insuring
t he adequacy of interpreters and so forth and that's
anot her issue which certainly the court systemis
grappling with, but does so nore effectively because of

a centralized adm nistration than an agency coul d do,
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I'"msure, just operating by itself.

COW FlI ALA: Thank you.

COMW CROWELL: ©One of the things | have
I ong thought is that -- harking back to what M. Brown
was saying, that certainly at OATH and probably at other
tribunals and I know at other tribunals, that the judges
are of very high quality. To what extent when the
Associ ation of the Bar works on judicial screening
activities do they look to Admi nistrative Law Judges to
see that they're being brought up into the State Court
syst enf?

MS. PLEVAN: Well, our process is one where
we are eval uating whoever the nom nees are or the
candi dates are, so we don't recruit, but if any
candi dat e who cones through, whether it's the Mayor's
committee as a nominee, and |'m sure there are nany who
come through the process that way, they are eval uated
and we find the right people to talk to and insure that
those who are capabl e are consi dered.

COW ABRAMS: You eval uate candi dates for
admini strative --

M5. PLEVAN: Not for admi nistrative. [I'm
just saying if that was their background, they would be
consi dered.

COMW CROVELL: Sone of ny thinking has been
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there's such a rich amunt of skill in the tribunals
that they should really be trying to advance peopl e
through their careers, trying to attract people and
create opportunities for growh anmong the nore junior
ALJ's and then attract sone of the nore senior ALJ's
into the State Court system since they have that really
fine experience and they're ready for an appointment.

MS. PLEVAN. W run a program every year to
encourage judicial service that is open to anybody who
wants to participate. 1It's done on a Saturday and it
rotates around the boroughs. So that's another way that
peopl e who are interested can participate.

COW ABRAMS: That was a thought of m ne

VWhat is the size of the Association of the
Bar these days?

MS. PLEVAN. 22, 000.

COW ABRAMS: It's a big reservoir. Wat's
the salary of an Admi nistrative Law Judge these days?

COVWM CROWELL: It depends on the tribunal
They could go anywhere fromlike 60,000 to 110, 000.
There's a range of salaries, and then there's per diens.

COW ABRAMS: And what percent of the ALJ's
are per dien? | heard there are 500.

COMWM CROVELL: A good nunber are per diem

COW ABRAMS: That was ny perception
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COVMM CROWELL: A significant nunber.

COMW ABRAMS: The thought was if sonehow we
could further advertise within the Association of the
Bar menbership alone, it's a nodest stipend, but it's
anot her form of pro bono service.

MS. PLEVAN: | think that is something that
we could do nore about, and I'Il talk to our Comittee
on Admi nistrative Law about that.

COW CROVELL: That's a great idea

CHAI RPERSON FUCHS: | think that's a
fascinating idea.

Well, thank you very nuch. W're going to
nove on to our final expert and, by the way, we wll
have offered the Conm ssioners an opportunity to ask
everyone questions at the end of all the testinony. W
just felt it would be useful follow ng each of our
experts' testinmony to offer the opportunity for
guestions. So we won't cut you short, M. GCol dbrenner
you'll have your personal opportunity here, too.

Ronal d Gol dbrenner is presently in private
practice in New York City where he has practiced for
over 35 years. As an ex-taxi driver and an ex-auto
owner in New York -- okay -- he has had personal as wel

as professional experience with the City 's

adm nistrative tribunals. He was nost recently Cenera
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Counsel of the Pronotion Marketing Association and
before that, he served as associ ate general counsel of
Lorillard.

M. Gol dbrenner hol ds both Batchel or of Law
and Master of Law degree from New York University Schoo
of Law and on Cctober 2004 he co-chaired an Associ ation
of the Bar day |ong continuing | egal education seninar
on adm nistrative |law entitled, "Federal, New York State
and City Adm nistrative Law. A Prinmer on Current
Concerns. How to Chal | enge Agency Action and Protect
Your Client."

I"'msure that is a very useful docunment to
nost people in the City of New York today. Welcone.

MR, GOLDBRENNER: Thank you very much.

First and forenost | want to conplinent the
Commi ssion on what | think has been an excellent job on
studyi ng these problens and then noving themto action
and if anything can be the highlight of my testinony it
woul d be that | urge you to nove this proposal for a
coordi nator to action as quickly as possible.

I"m probably -- | should issue a disclainer
that 1'mnot the kind of expert that we've heard from so
far. M expertise is probably greatest in being a
citizen of New York City, because | grew up here and was

educated entirely at New York schools, at City College
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and NYU | aw school, so |I've not only studied the
probl ens, but seen themin operation in ny lifetine.

One of the things that | learned in | aw
school, and that | |earned from Mayor Koch's pooper-
scooper law, is the i mense value of this conpact
between the citizen and Governnment. The |aw has to work
right, it has to work fairly and they have to perceive
that it does, and as M. Brown nentioned, the reality of
fairness and the appearance of fairness are both really
essential, and | think that what you're doing is working
to provide both of those in very strong content, and as
M. Brown pointed up, the introduction of OATH has done
that for us in a nunber of ways, and not just in
appearance, but in reality, too.

I think the proposals with respect to
technol ogy, training and ethics that were nentioned
before in terns of training Adm nistrative Law Judges
brings both of those aspects nore to reality. Both the
reality of fairness and the appearance of fairness, and
| think that in all things that we do, particularly a
panel |ike yourselves, you have to eval uate the
di fference between studying the problemproperly, for a
| ong enough period of tinme, nmaking sure you've covered
everything and that you don't nmke m stakes in what you

do with the reality of the need of inplenmenting this
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reform

There is always a need for haste, for
getting the thing to work better for the public as soon
as possible, and in ny judgnment from reading
particularly Ms. Robles' remarks and the work you' ve
done, you've done all of that, it's time to go forward
and inplenent this. | think you have done nore than
enough appropriate study. You have a mnimumcritica
mass, that is, you have enough supporting the
coordinator in terns of experiences with other exanples
and in terms of what the coordinator could do, that you
could go forward on that alone. There may be many ot her
t hi ngs a coordinator could do, but I think you' ve
devel oped enough m ni nrum aspect that would serve the
public well that there's no reason to put off the
decision and that it would be nuch in the public
interest for you to go forward.

Just as a side note, a footnote to what
Bet sy said about the Bar Association, a good nany of the
peopl e who attended that CLE forum were Adninistrative
Law Judges who were trying to get just the kind of
training and i nformation that this coordinator would
provide for them So not only do you have a good
conpetent staff, but you have a very anbitious staff who

wants to do a good job and this is going to help them do



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

43

it, and I would urge you to inplenent it as quickly as
possi bl e. Thank you.

CHAI RPERSON FUCHS: Thank you very rmuch.

Any questions for M. Goldbrenner, first?

Well, we appreciate your testinony and we
appreci ate your support and we also hear very clearly
your call to action, and that's exactly what we hope to
be doing. W're just trying to figure out at this point
just what kind of action should we be taking. So why
don't | open up the questions to all of our expert
panel s and why don't | start.

It's very clear fromthe testinmony we've
just heard that this is an idea whose tine has cone,
probably many years ago, and we're delighted, | think
to be in a position nowto do something constructive and
real about it. The Mayor is sonmebody who val ues
coordi nati on and particul arly understands how technol ogy
can i nprove the way we manage and al so citizen access,
and this is one area in which we think there is a great
deal that can be done through technol ogy, but we al so
understand that we need this coordinator position to
make this happen.

Do any of you see an advantage in having
this as a ballot initiative? |1'mnot asking anybody to

nmove forward by saying either/or. | think there are
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things we can do both ways through other neans versus --
and al so through the ballot initiative. But I'd like to
get sonme sense fromthe experts in the room about the
val ue of the ballot initiative, because | heard two
things, that there are things we have to do in reality
as well as in appearances, and sonetines froma synbolic
politics point of view changing the Charter may be a
very, very inportant way to go, even though we can
acconplish it in other ways.

So that's one of the questions we're
grappling with at this point, and we would |like to hear
from you.

MR. GOLDBRENNER: | don't have any comment
on what you should do with respect to the Charter, but
nmy comrent woul d be don't |let your concern for what to
do with the Charter stop you frominplenenting the
administrative reform having the Mayor sinply appoint a
coordi nator who could do all these things. Because
agai n, you have nore than enough to justify the
coordinator in ternms of himtaking on the technol ogy,
training and ethics jobs that we saw, and each one of
them alone, | think, will justify the appointnment of the
coordi nator. \When taken together, | think they
certainly justify, and | think all of themare a good

part of his portfolio to begin wth.
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What you then | ook at and say, okay, what
nore can we do, what nore is necessary through the
Charter, | think that is up to you. | don't have any
conmment on that, but | would urge that you not |et that
cloud the decision or the i mediacy of the decision on
appoi nting the coordinator.

MS. PLEVAN. O her.

CHAI RPERSON FUCHS: Thank you.

MS. PLEVAN. | think I agree with all of
that, and although | would al so recognize that at sone
point there may be, it may be desirable to insure the
per manence of the role through a ballot initiative, but
perhaps that will be nore expedient or easier to
acconplish after the role was already in existence and
operating in a way that the public generally could
understand or a story could be told to the public about
the inmportance of it, because nowit's sort of an
abstraction if you're trying to persuade people to vote
for it, whereas in the future you could be talking about
its acconplishnments.

CHAI RPERSON FUCHS: Any ot her questions for
our panel ?

COMW FI ALA: Just throw this as a foll owp
to both your comments, because we do wrestle with these

things and your point is well taken. Not everything is
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worthy of going on the ballot for the Charter, but there
are things that are worthy of it, and insuring the

per manency of this type of reformis sonmething that |
think a nunmber of us feel very strongly about.

I would point to the ups and downs or the
political football nature of the judicial screening
process, for exanple. Ed Koch really took sonme very
bol d steps in advancing and cleaning up a very corrupt
and broken system and Mayor Bl oonberg has taken on that
and enhanced that.

Is there anybody here who woul d di sagree
with the notion that this is one of those issues that
does rise to the | evel of inportance that woul d warrant
it going before the voters? |In other words, this is
worthy of our attention as a Charter body and it's
worthy of the public's deliberation? |Is there anybody
who di sagrees with that notion?

| take that as a yes -- as a no. So that's
good.

MR, NIBLACK: |'mjust going to state that |
don't agree or disagree.

CHAI RPERSON FUCHS: So not ed.

MR. NI BLACK: Silence does not deem consent.

CHAI RPERSON FUCHS: Any other conments from

Commi ssioners that they'd like to put to our expert
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panel ?

| just have to say that this was really an
extraordi nary expert panel. This is not an issue that |
was famliar with before | started in this role as Chair
of the Charter Comm ssion. Qur staff has done sone very
extraordinary work and we've worked with the Deputy
Mayor, Carol Robl es-Roman and her staff and the
Commi ssi oners have focused on this in a very intense way
and we're serious about figuring out how to nove forward
on this issue in a way that we can get sone action

The Mayor has really determned that there's
need here and that we should be fixing this problem
that there's no reason at this point in time that we're
still in the state that we're at, and the comments from
all the experts today |I think were particularly hel pfu
and we will be contacting all of you for further
assistance on this issue, because | for one and | know
t he Comm ssioners as well, really found the testinony
extrenely hel pful.

Thank you for com ng out to Queens today,
for joining us for this part of our hearing for the
expert forum and what | will do now is adjourn the
expert forumand we will reconvene at 6:00 with our
public hearing. Thank you.

(Time noted: 5:41 p.m)
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