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INFORMATION FOR BIDDERS

L  Description and Location of Work: The description and location of the work for which bids are requested
are gpecified in Attachment 1, "Bid Infornzation”. Attachment 1 is included in the Bid Booklet.

2. Iime and Place for Receipt of Rids: Sealed bads shall be received on or before the date and hour specified
in Attachment 1, at which time they will be publicly opened and read aloud in the presence of the Commissioner or
his/her represemtative, and any bidders who may desire to be present .

3. Definitions: The definitions set forth in the Procurement Policy Board Ruies shall apply to this Imitation
For Bds,

4, Invitstion For Bids and Contract Documents

(A Except for titles, sub-titles, heedings, runming headlines, tables of contents and indices fall of
which are printed herein merely for convenience) the following, except for such portions thereof as may be
specifically excluded, shall be deeraed to be part of the Contract and the Invitation for Bids. The iterns listed below
shali be deemed to be part of the Contmact, .

{i}  Notice of Solicitation and Proposal for Bids

{2)  Information for Bidders

{3 Bid or Proposal '

{(4)  Contract, mchuding the Exhibits set forth in Article 1.] of the Contract

(3)  All Addenda issued by the Commissioner prior to the receipt of bids

(6)  All provisions required by law tobe inserted in this Contract, whether actually inserted or not
{71 Notice of Award

_ B For particulars as to this procurement, including quantity and quality of the purchase, extent of the
work or labor to be performed, delivery and performance schedule, and any other special instructions, prospective
bidders are referred to the Invitation For Bids Documents. A copy of such documenis cen be obtained at the
location set forth in Attachment 1, :

(©)  Deposit for Copy of Invitation For Bids Doguments: Prospestive bidders may obtain a copy of fhe
Invitation For Bids Documents by compiying with the conditions set forth in the Notice of Solicitation. The deposit

must be in the form of a check or money order made payable 1o the City of New York and drawn vpen a state or
national bank or mest company, or a check of such bank or trust company signed by a duly anthorized officer
thereof.

{D} Remrn of fnvitation For Bids Documents: All Invitation For Bids Documents nrust be returned to
the Department upon request, If the bidder elects not to submit & bid thereunder, the Invitation For Bids Documents
shail be refirned 1o the Department, along with a statement that wo bid will be submited.

(E} Betyrn of Depogit  Such deposit will be returned within 30 days after the award of the confract or
the rejection of all bids as set forth in the advertisement, provided the Invitation For Bids Documents are returned to
the locetion specified in Attachment 1, in physical condition satisfactory to the Commissioner.

iF} Additional Copies: Addirional copies of the Invitation For Bids Documents may be obtamed,
subject to the conditions set forth in the advertisement for bids.

5. Pre-Bid Conference: A pre-bid conference shall be held as set forth in Attachment 1. Nothing stated at the
pre-bid conference shall change the terms or conditions of the Invitation For Bids Documents, unless 2 change is
made by written amendment as provided in Section 9 below. Failure to attend a mandatory pre-bid conference shail
constitute grounds for the rejeetion of the hid. '

a, Apeney Contact:  Any guestions or cottespendence relating to this bid solicitation shall be addressed to the
Agency Contact person specified in Attachment 1.
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i Bidgers Oath

(A} The bid shall be properly signed by an authorized representative of the bidder and the bid shall be
verified by the written oath of the authorized representative who signed the bid, that the several matters stated and
mformation furrished therein are in all aspects true.

(B A materially false statement willfully or fraudulently made in connection with the bid or any of the
forms completed and submitted with the bid may result in the termination of any Contract between the Crty and the
Bidder. As a result, the Bidder may be barred from participating in fitture Ciry contracts as well as be sabject 1o
possible criminal prosecution. :

g Section Not Uged
9, ination of P d

(A) Reguest for Interpretation_or Correction: Prospective bidders must examine the Contract
Documents carefully and before bidding must request the Commissioner in writing for an interpretation or
correction of every patent ambiguity, inconsistency or error therein which should have been discovered by a
reazonably prndent bidder. Such interpretation or correction, as well as any additional contract provisions the
Commissioner may decide to include, will be issned in writing by the Commissioner a5 an addendum to the
Contract, which will be wansmitied to eack person recorded as kaving received a copy of the Contract Documents
from the Department Transmission of such addendum will be by mail, e-mail, facsimile or hand delivery. Such
addendumn will also be posted at the place where the Coniract Documents are available for the inspection of
prospective bidders. Upon wansnrission a5 provided for herein, such addendum shali become a part of the Conzact
Documents, and binding on all bidders, whether or net actual notice of such-zddendum is shown.

B} O isgionet’y retation tionn Bindivg: Only the written interpretation or
correction 0 given by the Commissioner shall be binding, and progpective bidders are warned that ng other officer,
agent of employee of the City is authorized 1o give information conceting, or to explain or interpret, the Coniract.

{C) Documents given to a subconmactor for the purpose of soliciting the subcomtraceors bid shall
include either & copy of the bid cover sheet or 3 separate information sheet setting forth the project name, the
Contract number {if available), the conmacting agency and the Project's location,

10. Form of Bid: Each bid must be submitted upon the prescribed form and must contain: a} the name,
residence and place of business of the person or persons making the same; b) the names of all persons imterested
therein, and if no other person is 5o interested, such fact must be distinetly stated; ¢} a statement to the effect that it
is made without any cormection with any other pecson making a bid for the same purpose and that it 15 in all respects
fair and without collusion or fraud; d) a statement that no Council member or other officer or emmployee or person
whose salary is payable in whele or part from the City Treasury 15 directly or indirectly interested therein or in the
supplies, materials or equipment and work or labor to which it relates, or in any portion of the profits thereof: e} a
statement that the bidder is not in arreers to the City or to any agency upon a debt or contract or taxes, and is not a
defaulter as surety or otherwise upon any obligation to the City to any agency thereaf, except as set forth in the bid

THE BID § HE TYPEWRITTEN WRITTEN IE M INE. THE
BE SIGNED N . ERAS OR AT TERATIONS SHALL BE INIT1

BY THE SIGNER IN INE. FAILVRE TO CONFORM TC THE REOUIREMENTS OF

THIS ON 10 L RESULT TN THE REJ OF THE BID.

‘11 Imevoeability of Bid: The prices st forth in the bid cannot be revolked and shall be effective untid the
award of the Contract, unless the bid is withdrawn as provided for in Sections 13 and 18 below.

12. Acknowledgment of Amendments The receipt of any amendment to the Contract Documents shall be
aclmowiedped by the bidder in its bid submission.
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IR Bid Samples and Descripiive Literature: Bid samples and descriptive lterature shail not be submitted by
the bidder, unless expressiy requested elsewhere in the Comtract or Contract Documents. Any unzolicited bid

samples or descriptive literatre which are submirted shall not be examined or tested and shall not be desmed to vary
any of the provisions of this Coniract,

14, Propr I o Trade

(A) The bidder shall identify those portions of the bid which it deems io be confidential, propristary
information or trade secrets, and provide justification why such materials shall not be disciosed by the City. All
such materials shall be clearly indicated by stamping the pages on which such information appears, at the top and
bottom thereof with the word "Confidentis!. Such materials stamped "Confidential" must be casily separable from
the non-confidential sections of the bid.

B} Al zuch materials so indicated shall be reviewsd by the Agency and any decision not to honor a
request for confidentiality shall be communicated in writing to the bidder. For those bids which are unsuccessfil, alt
such confidential materials shall be refurned to the bidder. Prices. makes and model or catalog nuntbers of the itsms
offered, deliveries, and terms of payment shall be publicly available afier bid opening, regardless of any desimation
of corfidentislity made by the bidder.

ification or Wi wal of Bids: Bids may be mudiﬁed or withdmwn by writien notice
received in the office designated in Attachment 1, before the time and date sei for the bid opening. If a bid is
withdrawn in accordance with this Section, the bid security, if any, shall be remred to the bidder.

6. Bid Evaluation end Award: In accordance with the Mew York City Charter, the Frocurement Policy Board
Rules and the terms and conditions of this Invitation For Bids, this Contract shall be awarded, if at all, to the
responsible bidder whose bid mests the requirements and evaluation eriteria set forth in' the Invitation For Rids, and
whose bid price is either the most favorable bid price or, if the Invitation For Bids so states, the maost favorable

evaluated bid price. A bid may not be evaluated for any tequirement or criterion that is not disclosed in the
Invitation For Bids,

Restriction: No negotiations with any bidder shall be allowed to teke place sxcept under the circumstances
and in the manner set forth in Section 21. Nothing in this Section shall be decmed to permit a contract award to a
bidder submitting a higher quality itsm than that designared in the Invitation For Bids, if that bid is not also the moat
favorable bid.

17. Late Bids, Late Withdrawals and }ate Modifications: Any bid received at the place designated in the
solicitation after the time and date set for receipt of bids is Jate and shall not be considered. Any request for
withdrawal or modification received at the place designated in the solicitation afier the time and date set for receipt
of bids is late and shall not be considered, The exceprion 1o this provision is that a late modifieation of 2 successful
bid that maakes the bid terms more favorable to the City shall be considered at any time it is received,

18. Withdraws) of Bids: Except as provided for in Section 15, above, a bidder roay not withdraw its hid before
the expiration of forty-five (45) days afier the date of the opening of bids; thereafier, z bidder may withdraw itz bid
only in writing and in advance of an acal award. If within sicty (60) days after the execution of the Contract, the
Commisziomer fails to fix the date for cornmencement of work by written notice to the bidder, the bidder, at his
option, may ask to be relieved of his obligation to perform the work called for by written ootice o the
Commissioner. X such notice is given to the Comnyissioner, and the request 0 withdraw is granted, the bidder
waives all clatims in connection with this Contract.

19. Mistaie in RBids

(4) . Misteice Discovered Before Bid Qpening: A bidder may correct rustakes discoverad before the
time and date set-for bid opening by withdrawing or correcting the bid as provided i Section 15 above.

(B} Mistalies Discovered Before Award
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{1} In accordance with General Municipal Law (Section 103, subdivision 11}, where 2 unilateral error
or mistake is discovered in a bid, such bid may be withdrawm upon written approval of the Agency Chief
Comtracting Officer if the following conditions are met:

EY The mistake is known or made known to fhe agency prior to the awarding of the Comract or
within 3 deys after the opening of the bid, whichever petiod is shorter; and

o) The price bid wa: based upon ap error of such magnitede ther enforcememt would be
unconscionable; and

(] The bid was submitted in good faith and the bidder submits credible evidence that the mistake was
a clerical error as opposed to a judgment error; and

{d} The emor in the bid is actualiy due to an unintentional and substantal arithmetie EITOF O AR
unintentional omission of a substantial quantity of work, laber, material or services made directly
int the compilation of the bid, which unintentional srithmeric error Pr unintentions! omission can
be clearly shown by objective evidence drawn from mspection of the original work paper,
documents, or meteriais used in the preparation of the bid sought to be withdrawn;: and

() It is possible to place the agency in the same position as existed prior to the bid.

{2} Untess otherwise required by law, the sole remedy for & bid mistake in accordance with this
Artele shall be withdrawal of the bid, and fhe retom of the bid bond ot other securtty, if any, to the bidder.
Thereafier, the agency may, iv its discretion, award the Contract to the next Jowest bidder or rebid the Contract.

Any amendment to or reformation of a bid or a Coniract to rectify such an error or migtake therein is sirietly
prohibired,

{3) If the mistake and the intended correct bid are clearly evident on the face of the bid document, the
bid shali be corrected to the intended correct bid and may not be withdrawn., Examples of mistakes that may be
corrected are typographical errors, errors in extending unil prices, transposition errors and arithmetical errors.

20, Low Tie Bids

(A) When two or more low responsive bids from responsible bidders are identical in price, meaeting all
the requirements and criterta set forth in the Invitation For Bids, the Agency Chief Contracting Officer will breal: the
' tie in the following manner and order of priority:

{1} Awerd to a certified New York City small, minority or wonran-ovwmed business entity hiddear;
{2) Award o a New York City bidder;

{3 Award w0 a certified New York State small, minority or woman-owned business bidder;

4) Award t0 a New York State bidder.

B} If two or more bidders still remain equally eligbie after application of paragraph {A) above, award
shall be made by a drawing by lot limited to those bidders. The bidders involved shall be invited io atiend the
drawing. A witness shall be present io verify the drawing and shall certify the results on the bid tabulaiion sheet

21, Egjection of Bids
(A) Rejection of Individual Bids: The Agency mav reject a bid if:

{1}  The bidder fails to furnish any of the information required pursuant to Section 24 or 28 hereof: or if

(2} The bidder is deternrined to be not responsible pursuant to the Procurement Policy Board Rules; o if .

{3)  The bid is determined to be ned-responsive pursuant to the Procurement Policy Board Rules; or if

{4)  The bid, in the opinion of the Agency Chief Contracting Officer, contains unbalanced bid prices and
is thus non-respomsive, unless the bidder can show that the prices are not unbalanced for the
probable required quantity of items, or if the imbalance is corrected prrsmant to Section 15.

{B) Rejection of All Bids: The Agency, upon written approvat by the Agency Chief Contracting
Officer, may reject all bids and may elect to resolicit bids if in its sole opinion it skell deem it in the best interest of
the City 30 to do.
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{9 jection of All Bide snd Masobaton With Al Responsible Bidders; The Agcncy Head may
determine that it is appropriate to cancel the [nvitation For Bids after bid opening and before awand and to complete
the acquisition by negotiation. This determination shall be based on one of the following reagons:

{1} All otherwise scceptable bids received are at unreasonable prices, or only one bid is received and
the Ageney Chief Contracting Officer canmot determine the reasonableness of the bid Price, of no
responsive bid has been received from a responsible bidder; or

{2) Iin the judgment of the Agency Chief Contracting Cificer, the bids were not independently arrived
at i epen competition, were collusive, or were submirted in bad faith.

m When the Agency has determined that the Invitation for Bids is to be canceled and that use of
negotiation is appropriate to complete the acquisition, the contracting officer may negotiate and award the Comract
without issuing a new solicitation, subject to the following conditions:

i Prior notice of the intention to negotiate and a reasonable opportunity to negotiate have been given
by the contracting officer to each responsible bidder that submitted a bid in response to the
Invitation for Bids;

{2) The negotiated price is the lowest negotiated price offered by 2 responsible bidder; and

{3 The negotiated price 15 lower than the lowest rejected bid price of a responsible bidder fisat
subnnitied a bid in response to the Invitation for Bids.

22 Right i D E Protes
Solicitations and Award: The bidder has the right to appeal a determinstion of non-responsivensss or
non-responsibility and has the right to protest a solicitation and award. For further information concerning these
rights, the bidder is direcied 10 the Procursment Policy Board Rules.

23 Affirmative Action and Egual Emplovment Coportunity: This Invitation For Bids is subject to applicable
provisions of Federal, State and Local Laws amd executive orders requiving affirmative action and equal
employment opportumicy. '

24, v gt {res

(A) Reguirgent: Pursuant to Administrative Code Section 6-116.2 and the PPR Rules, bidders may be
obligated to complets and submit VENDEX Questionnaires. Generally, if this bid is $100,000 or more, or if this bid
when added to the sum total of all contmcts, concessions and fanchises the bidder has received fom the City and
ary subcontracts received from City contractors over the past twelve months, equals or exceeds $100,000, Vendex
Cuestionnaires must be completed  If required, Vendex Questionnaires must be completed and submitted before
any award of contract may be made or before approval is given for a proposed subcontractor. Non-compliance with
these submission requiremenss may result in the disqualification of the bid, disapproval of a suboentracter,
subsequent withdrawal of approval for the use of an approved subeontractor, or the cancellation of the contract after
115 award.

B) Submission: Vendex Questionnaires must be submitted directly to the Ma},rur.’s Cfice of Contract
Services, ATTN: Vendex, 253 Broadway, 9 Floor, New York, New York 10067,  In addnion, the bidder mmest
submit a Confirmation of Vendex Compliance to the agency. A form for this confirmation is set forfh in the Bid
Booklet.

() Obtainipe Forms:  Vendex Questionnaires, as well as demiled inswuctions, may be obtained at
www.nyc.povivepdex. The bidder may also obtain Vendex forms and instuctons by contactng the Apency Chief
Contracting Cfficer or the contact person for this conract.

25.  Complaints Aboyt the Bid Process: The New York City Comptroller is charged with the audit of contracts
i New York City. Any vendor who believes that there has been unfaimess, favoritism or impropriety in the bid

process should inform the Comptroller, Office of Contract Administration, One Centre Street, Room 835, New
York, New York; telephone number (213)669-2797.
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26. Bid Secupity: Each bid must be accompanied by bid security in an amoumt and type specified in
Aftachment 1 {included i the Bid Bookiet). If required, bid security shall assure the City of New York of the
adherence of the bidder to its propnsal, as well as execution of the Contract by the bidder. Bid security shal be
returned to the bidder as follows:

(1} Within ten (30} days afier the bid opening, the Comptroiler will be notified to return the deposits
of all but the three (3) lowest bidders. Within five (5} days after the award, the Comptroller will
be notified to return the deposits of the remaining two unsccessful bidders.

(2 Within five (5) days afier the exeoution of the Coniract and acceptance of the Coniractor's bonds,
the Compirolier will be notified to remrn the bid security of the successful bidder or, if
performance and payment bonds are not required, only afier the sum retained under the Contract
eguals the amount of the bid securiry.

{3) Where all bids are rejected, the Comptroller will be notified to return the deposit of the three (3)
lowest bidders at the tme of rejection.

27. Faihwe to Execute Contract: In the event of failure of the successful bidder to exeents the Contract and
furnish the required security withm ten (10} days after notice of the award of the Contract, the deposit of the
successtul bidder or so much thereof as shall be applicable to the amount of the award made shail be retained by the
City. and the successful bidder shall be Lable for and hereby agrees to pay on demsand the difference benween the
price bid and the price for which suck Contract shail be subsequently awarded, including the cost of any required
relething and less the amount of such deposit. No plea of mistake in such accepted Bid shall be available 1o the
bidder for the recovery of the deposit or as a defense 1o any action based upon such accepted bid. Further, should
the bidder's failure to comply with this Section cause any funding agency, body or group (Federal, State, City,
Public, Private. etc.) to terminate, cance] or reduce the fonding on this project, the bidder m such event shali be
lizbie 2ls0 to the City for the amount of actual funding withdrawn by such agency on this project, less the amonmt of
the forfeited deposit

28, idder Responsibilin libeat

{A) Bidders most inchude with their bids a1l informarion necessary for a determination of bidder
responsibility, as set forth in the Specifications.

{B) The Agency may require any bidder or prospective bidder to furnish all books of account, records,
vouchers, statements or other mformation concerning the bidder's financial status for exsmination as may be
required by the Asency to escertiin the bidder’s responsibility and capability to perform the Contract. If required, a
bidder must also submit & sworn statement setting forth such information as the Apency may require concerning
present and proposed plant and equipment, the personnel and qualifications of his working orgarpizetions, prior
expenience and performance record,

e Oral Examipation o Qualifications: In addition thereto, and when directed by the Agency, the
bidder, or a responsible officer, agent ar emplovee of the bidder, must subimit to an oral examinstion to be conducted
by the Agency in relation to his proposed tentative plan and schedule of operations, and such other matters as the
Agency may deem necessary in order to determme the bidder's ability and responsibility to perform the work in
accordance with the Contract. Each person 5o examined mmat sien and verify a stenographic transcript of such
examination noting thereon such comections as such person may desire to make.

o If the bidder fails or refuses to supply auy of the documents or information set forth in paragraph
(B} hereof or fails to comply with any of the requirements thereof, the Ageney may reject the bid.

29, Supply and Service Employment Report: The filing of a completed Supply and Service Employment
Report is 2 requirement of doing business with the City of New York, The required forms and mformation are
included in the Bid Bookler,

30, Section Not Used
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3l. lnsurance Requirements: General Provisions governing the Contraci, including insurance coverage the
Contractor and its subconttactors are required to provide, are set forth in Appendix A, Appendix A is included as an
Exhibit to the Confract. Insurance Requiremenis are set forth in Arricle T of Appendix A,

32 Section Not Used

33, Usit Price Contracts

{4} Comparison of Bide: Bids on Unit Price Contracts will be compared on the basiz of a total
estimated price, arrived at by taking the sum of the sstimated quaniities of such items, in accordance with rhe
Engineer’s Estimate of Quantitics set forth in the Bid Form, multiplied by the corresponding unit prices, and
ineluding any lump sum bids on individual items. :

(B) Yariati m Fnpgineer's Estimate: Bidders are wamned that the Engineers Estimate of
Quantities on the various items of work and meterials is approximate only, given solely to be used as a uniform basis
for the comparison of bids, and is not be considered part of this comract. The quantities actually required to
complete the contract work may be less or more than so estimated, and if so, no action for damages or for loss of
profits shall acerue to the contractor by reason thereof.

(<) Cverming: Section not used.

34, Section Not Used

35 Licenses and Permits: The successful bidder will be required to obtain all necessary licenses and permits
nesessary o perform the worl,

36 Section Wot Used
37. Section Not Used
33. Section Not Used

39, Compiroller's Certificate: This Contract shall not be binding or of any force unless it is registered by the
Comptroller in accordance with Section 328 of the City Charter and the Procurement Policy Board Rules. This
Contract shall continue in force only after annual appropriation of funds by the City of New York and certification
as hereinsbove set forth,

dit_ Procurement Policy Board Rules:  This Invitation For Bids is subject to the Rules of the Procurement
Policy Board of the City of New York. In the event of a confiict between said Rules and a provision of this
Invitation For Bids, the Ruies shall take precedence.
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THIS AGREEMENT, made and emered mto this day of \ . by and between
the City of New York (the “City™) acting by and through the Cormmissicner of the Department of Design and Construction
{the “Commissioner™) and . (the “Consultant™), located at

WITNESSETH,

WHEREAS, the City desires to have the services sst forth herein perfotmed on a requivements basis for varions
Frojects, as specified by the Commissioner on a Work Order basis, and . '

WHEREAS, the Consultant submitted the lowest responsive and responsible bid for the Contract,

NOW, THEREFCRE, in consideration of the mumal covenants and conditions herein contained, the parties hereto
agree as follows:

ARTH 1 finitie:

L1 “Agreement” shall mean the various docoments that constitote the contract betwesn the Consultant end the City,
m¢luding (1) Notics of Solicitation, (23 Bid Documents, (3) all Addenda issued by the Commissioner priot %o the receipt of
bids, (4) Bid submitted by the Consultani, and (5) Contract issued with the Bid Documents, including the Exhibits set forth
below. Exhibits C and D were submitted by the Consultsnt as its bid for the Contract.

Exhibit A Coniract Information

Exhitit B: Budget Director’s Certificate

Exhibit C; All Inclusive Hourly Rates

Exhibit L, Testing Services and Unit Prices -

Exhibit E: Appendix A: General Provisions Governing, Contracts for Comsultants, Professional, Technical,
Human and Clisnt Services

1.2 “Agency” shall mean a city, county, borough or other office, position, department, division, burean, board or
COIMMISSION, of 4 GoTporation, institation or agency of governme, the expenses of which are paid in whole or in part from
the City treasury,

1.2 “Agency Chief Contracting Officer” or “ACCO” shall mean the position delegated authority by the Agency Head
to organize and sopervise the procurement sctivity of subordinate Agency staff in conjunction with the Ciry Chief
Procurernent Officer.

1.4 MCity™ shall mesn the City of Mew York,

1.5 “City Chief Procorememt Officer” or “CCPO™ shall mean the position delegated authority by the Mayor io
ecoordinate and oversee the procurement activity of Mayoral agency staff, including the ACCOs.

1.6 “Commissioner” or “Agency Head” shall mean the head of the Departtnent or his or her duly authorized

representative. The verm “duly authorized representative” shal] inciude any persah or persons acting within the iimits of his
or her authority.

1.7 "Comimissioner's Representative” shall mean the Assistant Commissioner designated by the Commissioner or amy
Snccessor of alternate representative designated by the Commissionet.

1.8 "Comptroller” shall mean the Comptrotler of the City of New York, hisfher snccessors, of duly anthorized
representatives,

18 “Consultant”™ or “Contractor™ shall mean the entity entering into this Agprecment with the Departmend.

L1 "Contract" or "Contract Doctments” shall mean the Agreement referred to in Paragraph 1.1 of this Article.
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111 “Days” shali mean caiendar days uniess otherwise specifically noted to mean business days.
112 “DDC BEGS" shall mean the DDC Burean of Environmental and Geotechnical Services.

1.13 ~ "Department" or "DDC" shall mean the Department of Design and Construction of the City of New York acting by
and through the Commissioner thereof, or hisfher duly authorized representative.

114 “Director™ shall mean the Director of the DDC Bureau of Environmental and Geotechnical Services. For the
purpose of this Contract, the Director is the duly authorized representative of the Commissioner.

1.15 "Drawings" shall mean »ll praphic or written illustations, descriptions, explanations, divechons, recuitemsnts and
standards of parformance applied to the construction work.

116 "Government Entity" shall mesan the United States, the State and City of New Yok, and any and every agency,
department, court, commission, or other instrumentality or political subdivision of government of any kind whatsoever,
aow existing or heteafter created.

1.17 “Law” or “Laws” shall mean the Mew York City Charter {*Charter™), the New Yok City Administrative Code
(“Admin. Code™), a local rile of the City of New York, the Constitntions of the United States and the Stare of New York, a
statute of the United States or of the State of New York and any ordinance, rule or regulation baving the force of law and
adoped pursuani thereto, as amended, and common law.

11§ “Mayor" shall mean the Mayor of the City of New York, histher successors or duly anthorized Tepresentatives.

118 "Modification” shall mean any written amendment of this Agreement signed by both the Drepartment and the
Consultant, : ’

120 “Procurement Policy Board” or “PPB” shall mean the board established pursuant to Charter § 311 whose finciion

is to establish comprebensive and consistent procurement policies and rules which have hroad application throughout the
City,

1.21 “PPB Rules” shall mean the rules of the Procurement Policy Board as set forth in Title 9 of the Rules of the City of
Mew York (“RCNY™), § 1-01 et seq.

122 “Project” shall mean the Project for which the services set forth in Exhibit A are required, as specified by the
Commissioner on a Work Order basis. :

1.23 "Safety Standards” shall mesn all laws, unicn rules and trade or indnstry costom or codes of amy kind whatsoewver,
in effect from the date of this Agreement through Final Acceptance of the construction work, pertaining to worker safety
and accident prevention applicable to the Project and/or the construction work (including, but not limited to, rules,

regulations and swndards adopted pursuant to the Cecupational $Safety and Health Act of 1970, as amended from time to
time}.

1.24 ~ “Shap Drawing" shall mean any and all drawings, diagrams, layouts, explanations, illustrations, manufacturer's
drawings or other written or graphic materials which illustrate any portion of the constriiction work.

1.25 "Sitefs)" shall mean the areafs} upen or in which the consmuction work for the Project is carmied an, and such other
areas adjacent thereto as may be designated by the Commissioner.

126 "Specifications” shall mean all of the directions, requirements and standards of performance applied 1o the
constuction werk -

1.27 “State™ shall mean the State of Mew York,

1.28 "Sumulmr' or “Subcentractor” shall mean any person, firm, ot corporation, other than emplcyeeé. of the
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Consultant, who or which contracts with the Consuitant or his subconsultants o furnish, or actually finishes services,
laber, or fabor and materials, or Jabor and equipment hereunder. All Subconsultants and/or subcontractors are subject to the
prior written approval of the Commissioner.

1.20 “Work Order” or “Work Order Letter” shall mean an order issned pursuant to this Contract to the Corsultant by
DDC with a "not to exceed" amount and a specified scope of work to be completed withis a defmive time period.

TICLE 2 Creneral Provisions

21 Appendix A: General Provisions governing the Contract, including insurance coverage the Conspltant and itg
subeonsultants are required to provide, are set forth in Appendix A Appendix A is included as ap Exhibit to the Contract.

22 Director:  For the purpose of this Contact, the Director of the DDC Bureau of Environmental and Geotechnical
Services (BEGS) 1s the duly authorized representative of the Commissioner.

23 Abbreviations: The following abbreviations are used throughout the Comfract,

Americen Industrizl Hygiene Association (ATHA)

. American Society of Testing Materials (ASTM)
Environmental Laboratory Accreditation Program (ELAP)
Environmental 1 ead Proficiency Analytical Testing {ELPAT)
Fire Department of New York (FDNY)
Flame Atomic Absorption Spectrophotemetry (FAAS)
National Lead Laborarery Accreditation Program (NLLAF)
National Voluntary I aboratory Accreditation Program (NVLAP)
National Institute of Standards and Technolopy (NIST)
Mew York City Department of Envircnmental Protection (DEPR)
New York State Department of Environmental Comservation (NYS-DEC)
New York State Department of Health (NYS-DOH}
New York Smte Department of Labor (NYS-DOL)
National Ingtitute of Cecupational Health and Safety (NIOSH)
Occupational Safety and Health Administration (OSHA)
Phase Comtrast Microscopy (PCM)
Proficiency Analytical Testing (PAT)
Trangmission Electran Microscopy (TEM)
United Staies Environmental Pratection Agency (USEPA or EPA)

ARTICIE 3 Apreement to Serve

11 The City hereby retains the Consultant to perform, the services hercinafier described, on the terms and conditions
set forth herein, and the Consultant agrees to so serve, The Consultant agress to provide, to the satgfaction of the
Commissioner, the services set forth in this Contract for various Projects. as specified by the Commissioner on a Worl:
Order basis. The Consultant hereby certifies that it has the necessary experience, expertize, staff and resources to fulffl] ire
abligations under this Contract eompetently and effictently.

* ® * 4 4 % % F R B O B8 & & & B 8 @

TICLE 4 Work Ongler RE]

4.1 General: The Consoitant shall provide, to the satisfaction of the Commissioner, sempling and testing services in
accordance with Work Orders issued hereunder. The Consultant’s services shall be provided with respect 1o the Projectis)
specified in the Work Order. The Consuitant shall not perform services until the Commissioner has issued 2 written Work
Order. 1o the event the Consubtant performs services without a writter Work Order, hefshe does so at histher own risk,
DDC will not consider any request for payment for services ot authorized m writing by a Work Order. The requirement
for 2 written Work Order shall not apply in the event the Consultant is directed 1o provide services to address an urgent
candition, as described in Article 4.4 {“Commizsioner Designaied Priorigy™}.
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4.1.1  Motee: Natice to the Consultant regarding all matters in connection with this Contract shail be given by
electronic mail or facsimile. In the event the Consuliant js given verhal notice of a contractyal reguirement, such notice
will be promptly confirmed by email or facsimile.

412 Zelephone: The Consuitant shall, for the duration of (ke contract, provide and mamtain in good operating
condition an “Emergency Contact Mumber® for notification by telephone during non-regular business hours, i.e., before
700 AM and afier 5:00 PM Monday through Friday, and on weekends and balidays.

4.2 Process for Finalizing Work Order: The process for finalizing a regular Work Order is described below. The
process for finalizing a Work Order involving an urgent condition is described in Article 4.4 {“Commissioner Designated
Priority™. .

421 Request for Proposal: Within three (3) business days priot to the pre-abatement meeting, DD shail send
the Consuitsnt a Request for & Praposal. Such request shall include the project specifications and regulatory filings,

4.2.2  Pre-Abatement Meeting: The Consultant’s Project Manager shall attend & pre-abatement mesting at the
stte. Notice of such meeting shall be given to the Consultant at least three {3) business days in advarce. The pre-abatement
meeting shall take place five to ten business days prior to the date on which the Consultant must commence services. At the
meeting, DDC will establish the required titles of personnel for sampling services, as well as the estimated hours per tithe,

4.23  Propusal: Within o (2) business days after receipt of a request from DDC, the Consultent shall submit a
proposal for the Project. Such proposal shall inciude: (1) proposed Staffing Plan for sampling services, and (2) proposed
testing services. The items that rmpst be included in the Staffing Plan are set forth in Article 5.

4.24  Review of Proposal: The Commissioner shall review the Consnltant's proposal and shall direct revisions
. to the same if necessery prior to issuing the final Work Order.

425  Start Date: The final Work Order shall inchude the date on which the Consuant must commence the
required services. DDC will endeavor to issue the Work Order as soon as possible; however, the Consultant is advised that
the start date may be a3 soon as within twenty-four (24) hours of its receipl of the Work Order. Such start date is subject to
revision i the event of problems with scheduling or access to the facility.

43 Final Work Order: Following the process set forth above, the Commissioner shall issue 2 Wark Order to the
Consultant. The Work Order shall specify the items set forth below, Hpon receipt of the Work Order, the Consultant shall
contact the designated DDC representative, via telephone or email, to confirm the start date,

431  Project(s) for which services are required

432  Sampling services to be performed by the Consuliant,

433  Testing services to be performed by the Consultant

434  Documents provided by the Commissioner

4.3.5  Time Provisions: Start date and completion date for required servies.

4.3.6  Overall Not to Exceed amount for the services to be performed. Such overall Not to Exceed Amount
shall be further broken down into various allowances, depending on the required services. Such
allowances may include the following: (1) Allowance Sampling Services, f2) Allowance for Testing
Services, and, if spplicable, (3} Allowance for Reimbursable Services.

4.3.7  Maxigum Price: As indieated in Article 7, the amount of the Allowanes for Sampling Services and the
amount of the Allowance for Testing Services set forth ip the Work Order shall constitmte the maximum
price to be paid to the Consultant for providing the required services.

4.4 Commissioper Desizmated Priority: The Consultan may be required to provide services to address an urgent
condition. A Work Order involving an urgent condition shall be identified as a “Commissioner Designated Priomity”. In
such case, the Consubant shall be required to commence services at the site within two (2) hours of notificgrion by email
The email notification shall specify the required titles and estimsted houss pet title. The Work Order to adidress the urgent
condition shall be finalized within seventy-two {72} bours of the initial notification by email.

4.5 Miscellaneous Provisions: The provision set forth below shall apply o Work Orders issued hersaunder,
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451 Suppl Work Orders: In the event of any changes to the Work Order, the Commissioner shatl
issue a Supplememary Work Order 1o the Consultant. The Consultant shall be bound by the terms and conditions of amy
such Supplementary Work Order issued by the Commissioner.

4.5.2  Reallocation of Allowance Amnounts: Notwithstanding the specific amounts allocated for aliowances, as
-set forth in Work Orders issued hereunder, the Commissioner may, by issuance of a Supplementary Work Order to the
Consultant, reallocate such specific allowance amoumts.

4.3.3  Conflicts: In the event of any conflict between a Work Grder issued hereunder and any provision of this
Contract, the Contract shall take precedence; except that with tespect to the scope of services to be performed, the
provisions of the Work Order shall take precedence over the Contract.

4.5.4  Ne Right to Reject: The Consultant shall bave no right o reject or decline to perform any Work Order
issued under the Contract, Accordingly. sny rejection of a Work Order by the Consultant, either expressly made or implied
by conduct, shall constitute a material breach of this Contract,

455  Work by Others: In the event there is 3 need for sempling and testing services, the Commissioner
reserves the right not 1o issue o Work Order to the Consultant and to bave the services performed by another Consultant(s),
or by City employees, if the Commissioner, in his sole opinion, determines that the Consultant may be umable to
satisfactatily provide the required services ina timely fashion

ARTI 5 ifications and P 1
51 Qualification Reguirements: Qualification requirements are set forth below.

311  Comsultant: The Consultant, in its Bid for the Contract, demonstrated that it is in compliance with the
qualification requirerents set forth below, The Consulmnt shall maintain the licenses and acereditations set forth below for
the duration of the conwact. Al required licenses and accreditations must be vadid and in effect teroughout the contract
term. .
(a)  Licensed by NYS DOL as an Asbestos Handler “Resmricted Class®
(B}  Accredited by the US EPA under 40 CFR. 745.226 for the performance of lead based paint activities
(o}  Accredited by ELAP for Fiber Analysis (PCM-NIOSH 740{t Method) and Asbestos Anslyzis (TEM- 40
CFR 763 App. A No. I) (ELAP is administered by the MY $-DOH}

(d)  Accredited by ATHA for Fiber Analvsis (PCM- Asbestos) and Environmental Lead

(e}  Accredited by NVLAP for Airbome Asbestos Fiber Analysis {FPCM-Asbestosy (NVLAP is administered by
NIST) _

{fy  Accredited by ELAP for Lead Air and Dust Wipe Analysis (ELAF s adminigtered by the NYSDOH)

5312 PBersonnel Individuals provided by the Consultant for required tities of personnel maust satisfy the
qualification requirements for the fitle in question, as set forth in Article 6. The Consultant shall provide resumes or other
documentation acceptable o the Commissioner to demonstrate that each individual provided complies with the
qualification requirements per tifle. In exceptional circumstances, the Commissioner, in his/her sole and absolute
diseretion, may modify the requirements per title.

5.2 subcontracting: Subcontracting is only permitted as set forth in Exhibit A, Provisions regarding subcontacting
arg set forth i Article 3.5,

53 Provigion of Personnel: Staffing requirements for personnel have besn established by the Commissioner and are
set forth in Article 6. The Consultant agrees, throughout the term of the Contract, to provide all personnel necessary and
required for performance of required services for various Projects, in accordance with Waork Orders issued by the
Commissioner. The Consultant shall provide such personnel thromgh its own employees, unless otherwise approved by the
Commissioner. Individuals provided by the Consultamt for required titles of personnel must satisfy the quatification
requiremenis for the title in question, as set forth in Article 6.

54 Staffing Plan: A Staffing Plan shall be sstablished on a Work Owder basis for the Projects) specified thersin
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Such Staffing Plan must be established and approved by the Commissioner prior to conumencement of the Consoltant’s
gervices pursuant to the Work Order.

54.1  Contents of Staffing Plan: Such Staffing Plan shall include the items set forth below. Such Staffing Plan
shall include only those titles of personne] necessary for the provision of the required services. Such Staffing Plan must be
numbered, dated and signed by the Project Manager.

(a)  List of requered titles and specific individual for each title

(b)  Ali Inclusive Hourly Rate for sach specified individual. The individuai's All Inclusive Hourly Rate shall be
the rate set forth in Exhibit C for the title for which the Commissioner determines the individual meets the
qualification reguirements.

{(x)  Total estimated hours and total estimated amount for each title

()  Total estimated amomt for all titles .

5.4.2  Pgyment Limitation: The specific individuals identified in the approved Staffing Plan shall be considered
Assigned Employees for the purpose of the Consnitant’s entitlement to payment for services performed by such individuals
hereunder. The Consultant shall not be entitled to payment for any individoal not included in the approved Saffing Plan.

3.4.3  No Paymem for Poncipals: The Congnltant shall not be entitled to payment for a principal’s time
performing oversight or management duties. This prohibition on payment for & principal’s time shall not apply if the
following critetia are met: (1) such principal is quatified to perform services in accordance with one of the fitles set forth in
Article 6, and (Z) such principal is included in the approved Staffing Plan for such title,

544  Proposed Stgffing Plan: Within the time frame set forth in Article 4, the Consvitant shall submit a
proposed Staffing Plan for the Project for which services are required.  Such proposed Staffing Plan shall include the items
set forth above. With respect to each preposed mdividual, the Conseltant shall provide: (1) the individual's resume, as wel
as any other information detailing hisfher technical qualifications and expertise, and (2} the title for which the individual
meets the qualification requirements set forth in Artiele 6.

5.4.5 eview an val of lar: The Comvmissioner shall review the Consiltant’s proposed
Staffing Plan and shell direct revisions to the same if necessary prior to final approval thereof. As part of such review, the
Commissioner shell determine: (1) whether each proposed individual meets the gualification requirements for the
applicable titie, and (2) whether the Al Inclusive Hourly Rate for sach proposed individual 1 in accordance with the rate
for the title for which the individual meets the qualification requirements. The Consultant shall revise the proposed
Staffing Plan as directed, until such plan is approved in writing by the Commissioner.

54.6 Replacement of Personnel: Mo substitutions for approved personnel shall be permitted unless approved
by the Commissioner. Any proposed replacement for approved personnel must possess qualifications substantially similar
to those of the personnel being replaced and are subject 1o the prior writien approval of the Commissioner. In additon, at
the Commissioner's request at any time, the Consuitant shall remove any personnel and substitate another emplovee of the

Consnltant reasonably satisfactory to the Commissioner. The Commissioner may request such substitution at any time, in
bis/her zole discretion.

547  Revisions to Staffing Pjan: The Commissioner may, 2t any time, direct revisions to the Staffing Plan,
mcluding withent limitation, increasing or decreasing the specified persommel, based upon the scope of the required
services. The Consultant shalt increzse or decrease the specified personns], as directed by the Commissioner.

5.5 Su ltants: Subconiracting is only permitted as set forth in Exhibit A. If Exbibit A permits the Consultant to

subcomtract certain services, the provision set forth below shall apply. If not, the provisions set forth below shall have no
application.

331 Subcopsuliants Identified m Bid:  Not Used

352 Approval: Provisions regarding subcontracting, inchuding the requirements for approval, are set forth in
Appendix A, Appendix A is included as an Exhibit to the Contract,
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5.5.3  Replacement Subconsultants: No substitution for any Subconscltant shall be permitted unless approved
in advance in writing by the Commissioner. Such approval will only be granted in the case of EXtEMEAHDE CircumsIEnces.
Ay proposed replacement Subcensultant must possess qualifications and experience substantially similar 1o those of the
Subconsultant being replaced. In addition, at the Commissioner's Tequest at any time, the Consultant shall remove any
Subconsultant and substitute another Subconsultant reaganably satisiactory 1o the Commissioner. The Comvmissioner may
request such substittion at any tme, if, in his sole opimion, he determines that any Subconsultant may be unable to
satisfactorily provide the required services in a timely fashion.

3.5.4  Payment: Expenses incurred by the Consutant in connection with furnishing Subconsultarts for the
performance of required services hereunder are deemed included in the payments by the City 1o the Consuitant, as set forth
n Article 7. The Consultant shall pay its Subconsuttants the full amount due them from their proportionare share of the
requisition, as paid by the City. The Consultant shall make such payment not later than seven {7} calemctar days after
receipt of paymenr by the City.

ARTICLE & Scope of Servigeg

6.1 Genetal: The Consultant shall provide, to the satisfaction of the Commissioner, sampting and testing serviceg for
various capital Projects, as specified by the Commissiorer on 2 Work Order basis. Samplng services shall melude air
sampling and/or dust wipe sampling. The Consultant’s services shail be provided m accordance with the fellowing: (1) all
terms andd conditions set forth in this Contract, and (2} ail Local, State and Federal Laws, Rules and Regulations applicable
io the work,

6.1.1  Conflicts of Interest: The Consultant shall fully aid faitly represem the interest of DDC in the
performance of services under this Contract without conflict of intersst or breach of confidentiality, Prior to the
commescetnent of services hereunder, the Consultant shall take all reasonable actions to identify and notify DDC i writing
of those cases in which # has performed, or is currently performing wark for any contracior, subcontractor, or material
supplier which has performed or is performing work on any MNew York City project. Throughont this Contract, the
Consultant shall notify DDC in writing of its intent to perform work on any City project(s) which are not part of this
contract  The Consultant shall include these provisions in all subcontracts for services performed by subcontractors or sub
consultants, : '

6.1.2  Varous Lovations: The Consultant shall perform sampling services at various locations throughoot the
five boroughs of the City of New York, where abatement work is being performed, either by aonother entity under # separste
contract with the City or by-certified workers, employed by the City of New York.

6.2 Barsonnel: Qualification i nts and ibilities: The Consultant shall be required, throughout the
term of the Contract, to provide qualifisd persormel for performance of all required services. The following are set forth
below: (1) titles of required persommel, (2) rumber of individuais per title the Consultant must have in its employ, (3)
qualification requirements per title, and (4) responsibilities per title.

621 Environmments] Techniciang {Asbestos)
ia) Number of Individuals: Minimum of six (6)

(b Qualifications: Individuals providing services as Environmental Technicians must comply with the
following criteria: (1) each mdividual must have an Asbestos Project Air Sampling Technician Certificate
issued by the NYS DOL, and (2) each individual must have at least three {3) vears of eRperiehes
performing air sampling services on asbestos projects within NYC. The Envirormental Technician shall
have such certificate in his/her possession at all vimes while working on the project. The Technician®s
certificate shall be posted at all times while working on the project.

() Responsibilities: The Environmental Technician will (1) perform air sumpling services in accordanve
with applicable NIOSH methods and in zccordance with all applicable faderal, state and Jocal laws, rules
and regulations, and (2} evahiate testing data to determine regulatory compliance.

id) Multiple Projects: Multiple abasement projects may cecur at the same site or in separate areas of 2 site.
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£.2.2
(a}
(o)

(<}
(d)
623

(_a}
(b)

()

(d)

Unless otherwise directed i writing, the Consultant shali provide only one (1) technician for a mexinmmm
of three (3} projects at a single site or three (3} separate areas of a single project

i tal Techwic Lead
Mumber of Individyals: Minimum of Two (2)
Qualifications:  Individuals providing services as Epvironmental Technicians perfomming Lead air

sampiing and dust wipe sampling must comply with the following criteria: (1) each individial must have
an Ashesios Project Air Sampling Techmician Certificate issued by the NYS DOL, and » Lead Risk

Assessor Certificate issued by the USEPA (2) each individual must have at least thres {3) vears of

experience performing air sampling and /or dust wipe sempling services on lead progects within NYC.
The Environmensal Technician shall have such cerificate in hisfher possession at all {imes while working
on the project. The Technician™s certificate shafl be posted at al] times while working on the project.

Responsibiliies: The Environmental Technician will {1) perform air sampling services in accordance
with appiicable NIOSH methods and in accordance with all applicable federa, state and local taws, rules
and regulations, and {2) evaluate testing data to determine regulatory comopliance.

- Multiple Projects: Multiple abatement projects may ooour at the same site or in separate areas of a gite.

Unless otherwise directed in writing, the Consultant shall provide only one (1) technician for a maximum
of three (3} projects at a single site or thres {3) separate sreas of a single project

Envi ental Project Monitors
MNuomghber of Individuals: Minimum of six {6}

Quafifications: Individuals providing services as Environmental Project Monitors must comply with the
following criteria: (1) each individual must have as Ashestos Project Menitor Certificate and an Asbestos
Project Air Sampling Technician Certificate issued by the NYS DOL, and (2} each individual mmat have
at least five (5) years of experiemce performing project monitoring services om asbestos prigects,

including two {2) years of experience performing project monitoring servicss on asbestos projects within
NYC. ' '

Respopsibilities: The Project Monitor shall perform the following services: (1) participate in project
meetings, {2) supervise the abatement contracior to ensure that the work is performed in accordance with
all regulatory filings, approved variances, asbestos work permits and plans, (3) review and record
asbestos handler licenses and certificates, (4) perform air sampling services in accordance with applicable
NIUSH methods and in accordance with all applicable foderal| staie and local laws, rules and regulations,
{5} evaluste testing data to determine regulaiory compliance {(§) review asbestos abatement specifications,
(7} implement proper work procedures, (8) complete daily/weekly reports, {9) meintain fhe praject
schedule, and (i0) conduct required regulatory inspections and complete and submit the NYCDEP
Project Monitor Report {ACP-15 form)} to the NYCDEP within three (3) days after the required project
inspection. The Project Monitor is responsible for notifving the DDC BEGS represeniative jmmediately
of any regulatory inspections, any violations issued or any issues which may result in a violation of any
federal, state or local lavws, rules and regulations. The Pregect Monitor shall be prasent at the site while
work is being performed. In no case shall the Project Monitor leave the site without prior approval from
the DDC BEGS Representative,

Multiple Projects: Multiple abatement projects may occur at the same site or in separate areas of B site.
Unlegs otherwize directed in writing, the Comsultant shall provide only one {1) project monitor for a
maximam of three (3) projects at 3 single site or three (3) separate areas of a single project

Ergtect Manasers { Ashesiog)

Number of Individuals: Minimum of two (2)
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(b)  CQuabifications: Individuals providing services as Project Managers {Asbestos) must comply with the
following criteria: {1) each individual must have an Ashestos Project Monitor Certificate igsusd by the NY'S
DOL, and (2} each individual must bave at least seven (7) years of experience performing project
management services on asbestos projects, including four {4) vears of expedence performing project
management services 0O asbesios projects within NYC,

(¢}  Respensibilities: The Project Manager shall perform the following services: (1} oversee the progress of the
work for all assigned projects, (2) supervise project monitors and environmental technicians, (3) provide
deily updates on the project, {4} review and transmit daily mir menitoring data to DDC, {5) prepare and
submit weekly project oversight submissions and Fing! Closeout Reports, () attend pre-abatement
tmeerings, (7} review abatement contractor submittals, including repulatory filings, plans, protocels and
procedures, {§) review air and dust wipe sampling data to ensure compliance with all applicable federal,
staiz and local laws, rles and regulations, and (%) perform & quality commol review of all corrsspondence,
data and reporis to ensure the accursey, quality and delivery of all required project docutnents prior to
submissicn to DDC. The Project Manager shall provide immediate notification to the Director of any
situation that requires prompt action to reduce potential hazards to workers and/or members of the public.

6.2.5  Project Managers {Lead)
{(a})  Number of Individuals: Minimum of two ()

(b)  Qualifications: Individuals providing services as Project Mangers (Asbestos) must comply with the
following criteria: (1} each individual must have a Lead Risk Assessor Certificate issued by the 1S EPA,
and {2} each individual must have at least three (3) years of gxperience oversesing ktad hazard inspections
and/or tead harard assessments.

{e}  Responsibilities: Same &s set forth above for Project Manager (Asbesios).

6.3 Provisions Applicghle to Services: The Consuitant shall provide, to the satisfaction of the Commissioner, air
sampling, dust wipe sampling and laberatery testing sarvices for various capital Projects, as specified by the Conmnissioner
on a Work Order basis. The Consultant’s services shall be previded in accordance with the following: (13 all terms and
conditions set forth in this Contract, and (2) all Loeal, Stats and Federal Laws, Rudes and Regulations applicable to the
work The provisions set forth below shall apply to such services.

6.3.1  The Consulmnt shall oaly consult with and take direction from the DDC BEGS PRepresentative at the gite.

632 The Consultant shall notify the DDC BEGS Representative of any violation discoversd during a
regulatery inspection. Such netification shall be within one (1) hour of the regulatory inspeciion.

633  Through the Work order process set forth in Ariicle 4, the Consultant will be advised of the location of

individual work sites in advance of the performance of the work. The Comsultant shall confirm all scheduling requirements
with the DDC BEGS Representative.

634  The Consuitant shall be responsible for eatablishing an air sempling and testing protocol for each project
site in complisnce with all Local, State and Federal Laws, Rules or Regulations applicable to the work.

635 The Consvitant shail further coordinate its performance of services on site with the sbatement
contractor’s Supervisor vo assure that all area air westing is performed in accordsance with all Local, Siate and Federal Laws,
Rales and Regulations applicable to the worl.

6.3.6  The Consultant shal] establish, maintain and dociment 1o the City a clear Chain of Custody for all air
samples. All deily timesheets and sample log sheets must be verified by the DDC BEGS Represeniative.

6.3.7  The Consultant shall review all survey reports, abatement specificetions, notifications, amendments,
variance applications and werk plans assoviated with the projest. These documents shall be posted at the work site.

CITY OF NEW YORK 9 STANDARD PROFESSIONAL SERVICE CONTRACT
DEPARTMENT OF DESIGN & CONSTRUCTION MARCH 241



.4 Deliverables: The Consultant shail prepare and submit the deliverablas described beiow.

6.4.1  The Consultant’s Project Monitor shall complete, execute and submit the Project Monitor's Report (ACP-
15 Form} to the NYCDEP within three (3) business days from the date of successfut final clearance air monitoring for
asbestos projects. Any delay in sybmitting the ACP-15 Form that may result from the failure of the abatement contractor 1o
provide such form shall be. immediataly reporied to the DI BEGS Representative.

64.2  The Consultant’s Project Manager shall, by close of business each Friday, submit a weekly project status
gpreadsheet to the Directar or histher duiy authorized represenmtive,

643  Deliverables shall be prepared utilizing the applicable template provided by DDC 1o the Consultant.  As
2 general rule, the DDXC template is to be used for al! Final Closeout Reports uniess otherwise directad. The Consultamt
shall submit a hard copy Draft Project Closeout Report to the Director within five {5) days from the date on which the
NYCDEP issues the Project Completion Form (ACP-21 form)., Within five (5) days of submission, the DDC BEGS
representative will provide a letter of correction to the Draft Report to the Consnitant.  Within thres (3) days thereafier, the
Consultant shall submit the Final Project Closeot Repon, revized in accordanee with the letter of correction.

644  The Consultant shall provide g Firal Project Closeout Report, one otiginal and three (3} hard copies and
one electronic (PDF) version on compact disk not more than fifieen {13) business days after the NYCDEP Asbestos Project
Completion. Form (ACP-21 form) is issued. The Consultant shall make every reasenable attempt io secure the abaterpent
contractor’s documentation prior to final clearance air monitoring. The Consultant shall decument in wiiting ali afforts to
secure this documentation, including use of e-mail and U.S. Mail corespondence to the abatement contractor. In the event
the abatement corntractor fails to provide the tequested documentation, the Consultant shall so note in the report. The
Consuitant shall include copies of all comrespondence documenting its efforts to obtzin the contracter’s docoments. The
failure of the abatement contractor to supply documents to the Consultant shall not be justification for failmg to meet the
fifteen (15) business day reporring requirement. :

The Final Project Closeout Report shall chronicle, in sufficient detmil, all activities that were conducted at the project site,
This report shall follow the template provided by DDC, and shall, a¢ 2 minismm, include the following:

{a)  Copies of all NYCDEF, NYSDOL and USEPA regulatory notifications

(b} Copies of all required regulatory Flings (vatignces, permits, pians, amendments and approvals)

(c}  Coptes of all Project Monitor's daily log reports,

(d)  Copies of the air sample “chain of custody” forms, -

()  Copies of the laboratory air sample analyses,

{fy  Copies of NYSDOH FLAP, ATHA and NVLAP leboratory accreditations

{g)  Copies of NYSDOL Project Monitors and Air Sampling Technician centifications

{h}  Copies of NYCDEP Project Monitor's Report (ACP-15 Form)

(1} Copies of the facility re-occupancy tetier,

(j}  Coptes of all NYCDEP regulatory closeout forms, Asbestos Project Conditional Cloge-out Form {ACP-20
Form} (when applicable) and/or the Ashestos Project Completion Form (ACP-21 Form)

(k) Copies of the abatement contractor’s project log

Iy  Cleer and legible copies of the valid NYSDOL and NYCDEP supervisor and handlers certificates specific
to the project.®

{m) Copies of the waste manifasts for the Project

* Arrangements to acquire docormentation from the abatament contractor shall be the Consultant’s responsibility
and confirmed at the mandatory pre-gbatement meeting. Qnly clear legible copies will be acoepted.

6.5 TesH BIViCES

6.5.1  The Consultant shall provide laboratory testing services for the Project, as spacified by the Commigsionsr
on & Work Onder basis.

6.5.2  Testing services provided by the Consultant shall be in accordance with Exhibit D. Exhibit D sets forth
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the following: (1) Testing Services and (2} Unit Prices for Tests.

653

For each test performed, the Congultant shall provide a Laboratory Report summarizing the resulis of the

test. The Laboratory Report shal? be sent to the Direcior by facsimile within one {1) business day after performance of the
test The Laboratory Report shall be on the Laboratory™s lemerhead and shall, at a minimum, inciude the items set forih
below. The Laboratory Report shall be signed by the direelor of the laboratory.

(a)
(b}
(c)
(d}
(e}
(r)
(g
(i}
()
)]
(k)
{0
{m}
(11}
(o)
P}
(g}
(r)
(s}
(1)
(W)
v)
{w)
{x}
(¥}

6.5.4

Samgple 1D Number

Type of Sample & Work Activity
Location

Time In

Time Ow .

Flow rate (before & after in liter per ntinuse (Ipm)
Total volume of air collected (liters)
Fibers per field

Fibers per cubic centimeter (ce)

Fibers per miliimeter squared {mumz)
Cassetie type

Test Method

Tumtarcund Time

Analyst Wame

Date of Analysis

Aur Sampiing Technician Name & Signamre
Relinquished by Name & Signature
Relinguished Drate & Time

Received at Lab by Name & Signanre
Sample condifion

Received Date & Time

Client Name

Project Name

Projeqt Address

Nampling Date

The Consultant may be directed to perform other types of tests or to provide other types of testing

squipment. If s directed in writing, the Corsultant shall provide such services or equipiment as a Reimbursable Service.

6.5.5
(2)
{t)

(c)
(d)

g.3.6

The Consultant’s laboratory testing services siall conform to the following standards:

Ashestos air samples analyzed using Phase Contrast Microscopy (PCM) shall be analyzed and reported
in 2ccordance with the NIOSH 7400 methed using “A” counting ruies.

Asgbestos gir sarmples anaiyzed by Transmission Electron Microscopy shall be analyzed and reported in
accordance with the mandatory and non-mandatory Electron Microscopy Methods set forth at 40 CFR .
Part 763, Sobpart E, Appendix A.

Lead air samples using Flame Atomic Absorption Spectrophotometry shall be anatyzed and reported
in accotdance with MIDSH 7082

Lead in dust wipe samples using Flame Atomic Absorption Spectrophotometry, Direct Aspiration shall
be analyzed and reported in accordance with EP A Method 7000E.

Tegt Resubts ame Laboratory Repores: Test resuiis and ©aboratory reports shall be submirted within the

time frames set forth below. All faboratory reports are subject to review and approval by the Director,

{a)  The results of air tzsts analyzed by Phase Contrast Microscopy shall be reported verbelly and by facsimile
or email to the DDC BEGS Representative within two {2} or twelve {12) hours of sampling, with the writien
laboratory report to follow within one (1) business day after performance of the test. *
(b)  The resuls of air samples analyzed by Transmission Electron Microscopy shall be reported verbaliy and by
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facsimile or email to the DDC BEGS Representative within two (2} or twelve (12} hours of sampling, with
the written laboratory report to follow within one (1) business day after performance of the test,

(¢)  The resulis of lead in air or lead in dust wipe samples analyzed by Atomic Absorption Spectrophotomery
shall be reported verbaily and by facsimile or email to the DDC BEGS Fepresentative within two (2) or
twelve (12} hours of sampling; with the written laboratory report to follow within one (1) business day after
performgnce of the test, '

£.a Liguidated Dramages: In the event the ConsuMant fails to commence the réquired services within the tme fixed for
the same, or if the Consultant, in the sole determination of the Commissioner, bas sbandoned the work, the Consultant shall
pay to the City the amount set forth below, for each and every hour that the Consultant bas failed to commence the required
services, which said amount, in view of the difficnlty of ecourately ascertaining the Joss which the Ciry will suffer by
reason of delay in commencing the worl, is hereby fixed and agreed as liquidated damages that the City witl snffer by
reason of guch delay. and not as a penaliy.

START TIME LIQUIDATED DAMAGES
Regular Work Order Date and Tone

Set forth in Work Order SHH0.00

(A= revized)
Work Order Designated as
A Commissioner Priority 2 Hours £200.60

Liquidated Damages received hereunder are not intznded to be nor shal ihey be tregted as either a partial of full
waiver or discharge of the City's Tight to indemnification under the agreement, or the Consuoltant’s obligation to indemnify
the City, or to any other remedy provided for in this Congact or by law. The Commissioner imay deduct and retain out of
the montes which may become due hereunder, the amount of any such liquidated dameges; and in case the amount which
may become due herevmder shall be less than the amonnt of liquated damzges suifered by the City, the Consultant shail be
ligble 1o pay the difference upon demand by the Commissione:.

6.7 Beimbursable Services: The Consuitant may be directed by the Commissioner to provide Reimbursable Services
for the Project. If so directed, the Consultant shall provide such Reimbursable Services tirough entities approved by the
Commissioner. Payment for Reimbursable Services shall be in acoordance with the teoms set forth in Articie 7.

4.7.1  No Reimbursable Services shail be provided by the Consnitant, or reimbursed hereunder, unless expressly
awthorized m a written directive from the Commissioner. For Reimburssble Services in excess of 5150, such written
awthorization must be provided in advance of the expenditure.

6.7.2  Reimbursable Services shall be such services determined by the Comrmissioner to be necessary for the
Project, and may inciude, without limitation, the services set forth below.

{a}  Long distance travel. In the event the Consvliant is directed in advance in writing by the Commissioner o
provide services which require long distance travel, the Consultant shall be reimbursed for exXpenscs
incurred in connection with such long distance travel. Long distance travel shail mean travel which is in
gncess of 75 miles from whichever of the following iz closer to the destination: {1) Colvmibus Circle, or (2)
the Consultant’s home office. Consyltants and/or Subconsultants that are not located i New York City or
11s vicinity shall not be entitled to reimbursemeant for transportation EXpenses.

(®)  Special equipment for inspection and/or testing required for the Progect

{c)  Reproduction and/or printing of deliverables andfor records, except for printing perfbrmed in the office of
the Consultant or its subconsieltant

{d)  Any other services, determined by the Commissioner to be necessary for the Project

6.7.3  The Consuliant shall utilize the method of procurement directed by the Commissioner. If o directed, the
Consultant shall conduct a competitive bid and/or proposal process for the specified Reimbirgable Service. In general,
such competitive process will be required if the cost of the specified Reimbursable Service exceeds $5,000.
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674  The Consultant shall uiilize the form of payment direcied by the Commissioner. Payment for
Reimbursable Services shall be in accordance with one of the following methods: (a) lump sem; (b) unit price, or (c) actuai
cost; except for long distance travel, as set forth in Article 7.

6.73 In the event the Consultant is directed, as a Reimbursable Service, to purchase eny items mndior
equipnent, such items and/or equipment shall, unless otherwise directesd by the Commissioner, be the sole property of the
City upon delivery to the designated location. The Consultant shall prepart and maintain an accurate inventory of all jtems
and/or equipment which it 3 directed to purchase pursuant to the Aliowance for Reimbursable Services. Such inventory
shall be provided to the City upon request. Upon completion of the required work, as dirested by the Commissicner, the
Consultant shall turn sueh items andfor equipment over 1o the City.

6.8 Nop-Reimbursable Services: Throwghout the Contract and regardless of whether specified in any Work Order
issued hereunder, the Consultant shail be responsible for providing the non-reimbursable services set forth below. All costs
tor such services are deemed included in payments to the Consultant. as sat forth in Article 7.

6.8.1  Transporation: The Consultant shall provide transpormtion for all personnel performing services,
including without limitation; {a} expenses for ordinary transportation (i.e., other 1han long dizsmnce travel, as set forth in
_Article 6.7), (b} expenses for time spent by personnel commuting or traveling, and (¢} expenses for parking and tolls.

6.8.2 Prnting: The Consuliant shall provide printing of documents, deliverables and/or reports o accordance
with the requiremenis set forth m this Aricle.

6.83  Office: The Consultant shall provide all necessary office supplies and/or tools, mchrding computers

6.84  Egumpment: The Consultant shall provide the equipraent set forth beiow. Such equipment is required for
2ll perzonnel performing services.

{a)  Commupications equipment and service, including without limitation cellular telephonss. Celilar
telephones shall have the ability o take photographs and transmit images o the Project Manager and DDC
Representative, The telephope numbers of all such personnel shali be submitted 16 the Commissioner.

{b)  Herd tools, sampie media, containers, and other supplies for collecting samples.

{¢)  Digital camera capable of recording images in indoor/onidoor applications.

{d}  Air ssmpling instruiments, wipods and ancillary equipment to perform savapling in accordance with City,
State and Federal regulations.

(e}  Safety and/or Personal Protective Equiptnent required under City, State andfor Federal laws. Personal
Protective Equipment shall include: without limitation, respirators, gloves, hard hats, safety vests, foot
prefection, hearing protection and eye protection.

(f)  Health and Safaty plans or other documents required undsr Ciry, State and/or Federal law for the
Consultant’s performance of sampling services herennder.

{g)  Fees for any and all permits and or licenses required by Federal, State, andior local regulatory agencies.

6.9 Ownership of Docurenis: As set forth in the General Provisions {Appendix A), any repotts, documents, data,
photographs, deliverables, andlor other matetials produced pursuant o this Agreement, and any and 2l drafiz and/or other
preliminary materials in any formet related to such items prodoced pursuant to this Agreement, shall upon their creation
become the axclusive property of the City. .

During the term of this Contract and at any time within the retention petiod set forth in the General Provisions, the
Consultant shall, upon demand, promptly deliver such material, records or dosmments to the Commissioner, or make such
records available to the Commissioner or his/her authorized representative for review and reproduction at such place as may
be designated by the Commissioner, Thereafter, the City may utilize such material, records or documents in whele or in
part ot in modified form and in such manper or for such purposes or as many times as it may deem advisable without
employment of or additional compensation to the Consoltant  Should such documents prepated under this Comtract be
re-used by the City for other than the Project originally created, it is undersiood that the Consultant bears o responsibility
whatsaever for such re-use except in those ipstances where he is re-employed for re-vse of the documents.
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ARTICLE 7 Payment Terms and Conditions
7.1 General

7.1.1  Total Pavments: Total payments for all services perfoimed and all expenses incurred pursuant to this
Contract shall not exceed the amount set forth in Exhibit A.

7.12  Gueranteed Minimgum: s the event the Consultant is not issued any Work Orders hereunder amd the
Consultant has, throughout the term of the Contract, submitted reasonabls Proposals for specific Projects, the City agrees 1o
pay, and the Consultant agress to accept, a minimum fee of $2,500.00. The Consultant further agrees that wnder such
circumstances, it has no action for damages or for loss of profits against the City.

713 Execuiory Omly: This Agreement shall be desmed executory only to the extent of the moneys
approprigted and available for the purpose of the Agresment and no Liability or account thereof shall be incinred beyond the
amount of such moneys. {t is therefore understood that neither fhis Agreement nor gny representabion by any public
employee or officer creates any legal or moral obligation 1o request, appropriate or make available moneys for the purpose
of fhis Apresment,

7.14  Work Orders: Each Work Order shell specify an overall Not fo Exceed amount for the services to be
performed  Such overall Not to Exceed Amount shall be further broken down into various asilowances, depending on the
required services. Such allowances may include the following: (I} Allowance Sampling Services, {2} Allowance for
Testmyg Services, and, if applicable, {3) Allowance for Reimbursable Services,

7.1.5  Maximum Price: The amount each respective allowance set forth in the Work Order (the Allowance for
Sampling Services and the Allowance for Testing Services}, shall constitute the maximum price to be paid to the Consultant
for providing the services specified in the Work Order. The Consultant shall not be eatitled o payment in excess of such
allowance amounts, uniess the Commissionsr, in bisfher sole and absolute discrerion, determines that exceptional -

circumstances exist which were not forezeeable by the parties and which were not atribucable to any faolt on the part of the
Consoltant,

706 Allowance Amounts: 1o the event the allowsnce amounts set forth in the Work Order are not sufficient,
a3 determined by the Commissioner to cover the cost of required services for which allowance amounts are specified, the
Commissioner will increzse the amounts of such allowances. Notwithstanding the specific ameunts allocated for
allowarices, as set forth in Work Orders issned bereunder, the Commissioner may, by issuance of a “Supplementary Werk
Order” to the Consultant, reallocate such specific allowance amounts.

7.2 Payment for Sampling Services: Each Work Order issued hereunder shall specify an Allowance for Sampling
Serviees performed by the Consultant. The Consultant shall be entitled o payment for those individuels who have beea
assigned to the Project and are identified in the Staffing Flan approved by the Commissioner. The Consultant ghall not be
entitied to payment for the services of: (1) any individual not included im the approved Staffing Plan, or (2) any principal(s),
umiess such principal meets the criteria set forth below.

721 Staffog Plen: A Staffing Plan must be established and approved by the Commissioner prior to
commencement of the Consuliant’s services. Such Staffing Plan must specify the specific individuals for the performance
of services and an All Inciusive Hourly Rate for each specified individual The specific individuals set forth in the Staffing
Plan shall be considered Assigmed Employees for the purpose of payment hereunder,

722 Al inclosive Hourdy Rates: An All Inclusive Hourly Rate for each Assigned Employes is set forth in the
Staffing Plan. Such Al Inclusive Hourly Rate shall be the mtz set forth in Exhibit C for the title for which the
Commissioner determines the Assigned Employee meets the quzlification requirememts. Such Al Inclusive Hourly Rate
shall apply te all hours during which an Assigned Employer performs services for the Projeet, including non-regular
business hours, No increase in such mate shall be provided for services performed during non-regular business bours. Such
All Inclusive Hourly Rates shall be deemed to include the items set forth below.

{a) Al expenses incumred by the Consultant i the performance of all required services for the Project
b) All expenses related to management and oversight, ncluding, without Lmitstion, any time spent by
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principrils performing such duties
(] All expenses related to overhead and any auticipated profit
() All expenses in connection with non-reimbursable services, as set forth in Article 6,

7.23  No Pavment for Principals: The Consultant shall not be entitled to payment for a principal’s time
performing oversight or management duties. This prohibition on payment for & principal’s time ghall not apply if the
following criteria are met: (1) such principal is qualified to perform services in accordance with one of the titles set forth in
Article §, and (2) such principal is included in the approved Staffing Plan for such title.

724  Amount of Payment. For any week during which an Assigned Emplovee periorms serviess, payment to
the Consultant for such emplovee's services for that week shal! be calculated as follows: Muitiply the amount set forth in
subparagraph (a) by the number gt forth in subparagraph (b).

{a) Assigned Employee’s All Inclusive Hourly Rate. The All Inclusive Houtly Rate for an Assigned
Employes shall be the rate set forth in Exhibit C for the title for which the Comumissioner detesmines the
employee meets the qualification regquirements.

(b} Total number of hours set forth on troe sheets completed by the Assigned Employee for the weak(s} in
question during which the Assigned Employes actually performed services hereunder. This total number
of hours shall NOT include the following: (1) any hours the Assigned Employee spent comrauting and/or
traveling, {2} any non-billable hours, as defined below; (3) any hours during which the Assigned
Employee performed services for any other project, (4} any hours the Assitmed Employes spemt
performing services for the Project for which the Consultant is not entitled to compensation, and (5) amy
hours other than regular business hours, unless otherwise authorized in advance, in writing by the
Comrrissioner, :

(9] Norn-billable hours shall be defined ss any hours set forth on time sheets completed by the Assigned
Employee which have been allocated to any categorv or fumction other than services performed
hereunder. Nen-billable hours shall include without limitation: {1) compensated ebssnce time, ncluding
without limitation vacation tme, sick time, personal time and bolidays; (2) performance of adminisrative
tasks, or (3} any other time keeping category consistent with standard accounting practices,

7.2.5  Minimmip Hours: In the event the Consultant is directed 1o provide personnel for required services and is
unable to proceed with such services at the site due o circumstances, which in the Commissioner's determination are not
attributable to any fault on the part of the Consultant, the Consultant shall be entided to payment for a minimum of four {4)
hours for all perscime] provided for the required services.

7.2.6  Non-Reguiar Business Hours: The Commissioner may authorize the Consultant in advance in writing to
bave an Assigned Employes(s) perform services during nop-reguler bisiness hours. Non-regular business hours shall be
defined as any hours in excess of eight {8) hours per day, Monday threugh Friday (i.e., evenings, weekends and holidays).
Payment for services performed during non-regular business hours shall be in accordance with the All Inclusive Hourly
Rates set forth in Exhibit C. The Consnltant shall not be emtitled to any increase in such rates for services performed durmg
non-regular business hourg, :

1.2.7  Reguisitions: For any week(s) for which the Copsultant is requesting payment for services performed by
an Assigned Employee, it shall submit the documentation set forth in this Asticle 7.

7.23  Increages in All Inclugive Houriy Rates: The All Inciusive Hourly Rates set forth in Exhibit C shall apply
to the three year base term of the Contract. The All Inclusive Houriy Rates shall be subject 1o increases at the bepinning of
each of the following periods: the extended term and each additionsl year the Contract remains in effect in accordance with
Article 8. Any increase in the All Inclusive Hourly Rates shall be subject o the limitations set forth below.

{a) Any increase in the All Inciusive Hourly Rates shall be based on ke Employment Cost Index for

: Professional, Scientific, and ‘Technical Services, published by the U5 Dept, of Labor, Burean of Labor
Statistics {the “Index™), as determined by the Engineering Audit Office (EAQ™,

{bl Any increase in the All Inclusive Hourly Rates shall be based on whatever increase may have occurred in

the Index for the PRIOR YEAR ONLY, zs detenmined by EAQ. If, for the prior year, the ndex showed

an increase, the All Inclusive Hourly Rates shall be increased. If, for the prior year, the Index declined or
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showed no increase, the All Inclusive Hourly Rates shall remain unchanped.

ic) Any increase in the All Inclusive Hourly Rates shall be applied on a prospective basis only and shall have
o impact on s paid to date.

{d) Any imcrease in the All Inclusive Hourly Rates shall only apply to the portion of the work which the
Consultant has not yet performed, es determined by the Commissioner. Any increase in the All Inclusive
Houwrly Rates shall not apply to any work performed by the Consultant during the base term of the
Contract, even if payment for the same is made during the renewal or extended term. :

7.3 Pavmpent for Testigg Services: Each Work Order issued hereunder shall specify an Allowance for Testing
Services. Payment to the Consultant for the lahoratory testing services set forth in Exhibit I ghall be on 3 unit price basis. .

7.3.1  Unit Prices: Unit prices for testing services are set forth in Exhibit D. $uch wnit prices shall be deemed to
include the expenses set forth below,

{a) All expenses incurred by the Consultant in connection with the performance of the test, inciuding without
limitation, expenses for the following: gathering the sample, transportation, equipmteni, handling,
calibration, set up, consumable material, operztor labor, maintenance angd clearing - _

(b All expenses related to providing test results and laboratory reports

{c} All expenses related to management, oversight and quality control procedures

(d) All expenses in connection with non-reimbursable servicas, as set forth in Article 6.

(e} All expenzes related to overbead including insurance

iy Any enticipated profit

7.3.2  No Mak-up: The Consultant shall not be entitied to any mark-up with respect o tabormiory testing
SEIVICES,

7.33  Reguisitions: For payment for laboratory testing services, the Consultant shall submit the documentation
et forth in this Article 7.

734  Increases in Upit Prices: The Uit Prices set forth in Exhibit I shall apply to the three year bass tetm of
the Contracet. The Unit Prices shall be subject to increases at the beginming of each of the following periods: the extendad
term and each additional year the Comract remains in effect in accordance with Article &. Any increase in the UIngt Prices
shail be subject io the limitations set forth below.

(a) Any increase in the Unit Prices shall be based on the Employment Cost Index for Professional, Scientific,
and Technical Services, published by the 1.8, Dept. of Labor, Bureay of Labor Statistics (the “Index™), as
determined by the Engineering Andit Office (“EAO™).

(b} Any increage in the Unit Prices shall be based on whatever increase may have occurred in the Index for
the PRIOR. YEAR ONLY, 15 determined by EAQ. ¥, for the prior vear, the Index showed an increass,
the Unit Prices shall be increased. If, for the prior year, the index declined or showed no increase, the
Unit Prices shall remain unchanged.

(c} Any imerease in the Unit Prices shall be applied on a prospective basis only and shall bave no impact on
rates paid 1o date.

id) Any increase in the Unit Prices shall only apply to the portion of the work which the Consultant has not
yet performed, as determined by the Commissioner. Any increase in the Unit Prices shall not apply to
any work performed by the Consultant during the bage term of the Contract, even if payment for zuch
work is made during the extended term or thereafier.

T4 Payment for Reimbursable Services: In the event the Commissioner directs the Consultant to provide
Reimbursable Services, the provisions set forth below shail appiy. In such case, the Work Osder shall specify ao

Allowance for Reimburgable Services. In providing Reimbursable Services, the Consultant shall comply with afl terms and
conditions set forth m Articie 6, including utilization of the method of procurement and form of payvment diected by the
Commissioner. If so directed, the Consultant shall conduet 7 competitive bid andfor proposal process for the specified
Reimbursable Service. Im general, such eompetitive process will be required if the cost of the specified Reimbursable
Service exceeds $3,000.
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74.1  Pavinent Payment for Reimbursable Services (except for long distance travel) shall be as set forth below.

(a) If peyment is on a lump sum basis, payment shall be based upon the percentage of completion,

(b} If payment 15 on 2 unit price basis, payment shall be based npon the munber of completed units.

ic) If payment is based on actal cost, payment shail be the actual and reasonable cost, as indicated by
receipted bilis or any other data required by the Commissioner,

7.4.2  Long Distance Travel: Payvment for leng distance travel, as set forth in Article 6, ghal] be in accordance
with the norma] trave] altowances of the City of New Yark for fts own emplovees as provided in Comptroller’s “Directive
#5, Travel, Meals, Lodging and Miscellaneons Agency Expenses.™

743  Magk Up: The Consultant shall be entitled to g mark-up of 5% for overhead and profit on payments for
Reimbursable Services hereunder; provided, however, the Consultant shall NOT be entitled to any mark-up with respect to
long distance travel expenses. '

744  Regyisitions: For payment for Reimbursable Services, the Consultant shall submit the documentation set
forth in this Article 7.

7.5 Requigitions for Payinent: Requisitions for paymoent may be submitted upen completion of the services set forth in
the Work Order and written acceptance by the Commissioner of the Projest Closeont Report. The Consultant shall submit a
separate recuisinon for each completed Work Order. Requisitions shall be in the anthorized form and shall set forth the
services performed by the Consnitant and the total amount of payment requested. The total amount of payment requestad
shall be broken down into various categories, depending on the required services, Such paytent categories may inclnde
the foliowing: (1} Payment for Sampling Services, {(2) Payment for Testing Services, and (3) Pavment for Reimbursable
Services. The Consultant shall submii one original and two (2) coptes of eech requisition for payment. The tequisition
shall be submitted in a binder or bound booklet. : '

7.5.1  Resuisitions for payment shail be accompanied by the documentation set Farth below,

(a) Work Order: The Consultant shall submit {1) a copy of the Work Order andior Supplemental Work
Order for which payment is requested, and (2) a copy of the Commissioner’s written acceptance of the
Project Claseout Report.

(b} Layment for Sampling Services: For any period for which the Consultant is requesting payment for
sampling services, the Consultant shalt submit the documentation set forth below.

{1} Assigned Employes's name and title

{2} Commssioner approval of the Assigned Employee, cither approved Staffing Plan or
documentation approving the Assigned Empioyes as a replacement :

(3 All Inclusive Howrly Rate applicable to the Assigned Employee. The All Inclusive Hourdy Rate
for an Assigned Employee shall be the rate set forth in Exhibit C for the tide for which the
Commissioner determines the smplayes meets the qualification requirements.

i4) Numiber of hours per day during which the Assigned Emplovee actually performed services for
the Project

{5) Detailed time sheets completed by the Assigned Employee for the wesk(s) m question.  Such
detailed time sheets shall reflect all bours of service by the Assigned Empioyee, including
without limitatica: {1) aciual hours during which the employes performed services for the
Project, (2} actual hours during which the employee performed services for other projects, {3)
nom-billable hours, as defined above, {4) acmal hours, if any, during which the Asgipmed
Empioyee performsd services for the Project for which the Consultamt is not entitied to
compensation, and {5) any non-regular business howrs.

[£3)] Commissioner authorization for services during non-repular business hours, if applicable
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fe} Pavipent for Testing Services: For payment for testing services, the Comsuliant shall submit the
documentation set forth below., Payment for testing services shall be in accordanee with the unit prices
set forth (o Exhibit D,

--{1) Laboratory testing services provided
(2) Applicable uait price for the laboratory 1esting services provided
(3 Total amount for ali completed laboratory testing services
(4) Labogatory analysis reports
(3 Copy of the Commissioner’s written acceptance of the jaboratory testing services provided
fa) A cover sheet summarizing the test, with the resulis attached as backup

{d) Payment for Reirnbursable Serviees: For ery period for which the Consultant is requesting payment for
Reimbursable Services, the Consultant shall submit the docementation set forth below:

{1} Deseription of the Reimbursable Servics the Consultant was directed to provide,

{2}  If payment is on a lump sum basis, a report on the progress of the work, indicating the percentage
of completion of all required services.

(3) M payment is on a unit price basis, a report indicating the nummber of completed units.

(4)  If payment is based on actusl cost, receipted bills or any other data required by the Conenissioner.

752  Satisfectory Progress: All payments hersunder are contingent upon the Consultant’s satisfactory
performence of the required services. The Director is authorized to make deductions for any services performed hereunder
which he/she determines to be unsatisfactory.

753  Monthly Tebulation: The Consultant shall, on a monthly basis, submit 2 tabulation of the total value of
all services provided since commemcement of the contract, summarized by the type of services.

ARTICTE 8 [ime Provigiogs

£.1 Term of the Contract: The Contract shall commence on the date specified in the written Nobce of Commencement
and shall remain in effect for the period set forth in Exhibit A The Commissioner may, for good and sufficient cause,
extend the term of this Contract for a eumulative period not to exceed one vear from the date of expiration.

82 Coutinuation of the Contract: In the event (1) services are required for a Project, (2} 2 Wark Order for the Project
is issued by the Commisstioner during the term of the Contract, including the last day thereof, and (3} the tire frame for
completion of the Project extends beyond the term of the Conract, the Contract shall remain in effect for purposes of such
Work Order through the time frame for completion of the Project, as set forth in the Work Order or any Supplementary
Work Order required 1o complete the Project. For the purpose of this provision, the term of the Centract shall mean
whichever of the following is the latest and actual final period of the Contract; (1) the temm of the Contract, or (2) the
extended term of the Contract,

83 Delay: The Consultant agrees to make no claim for damages for delay in the performance of this Contract
ccasionzd by any act or omission to act of the City or any of its representatives, and agrees that any such claim has been
fully compensated for and is reflected in the All inclusive Hously Rates submitted by the Consultamt as its bid for the
congact.

SRTICLE ¢ Participation by Minority-Owned and Women-Owned Business Enterprises in City Procurement
NOTICE TO ALL PROSPECTIVE CONTRACTORS
ARTICIE I MAWEE PROGREAM
Local Law No. 129 of 2005 added Section 6-129 1o the Administrative Code of the City of New York. The local law
creates a program for participation by minority-owned and women-owned business enterprises (MBEs and WEBEs) in City

procurement. As staied in the Segtion 6-120, the intent of the program is to 2ddress the impact of discrimination on the
City’s procurement process, and to promote the public interest in avoiding fraud and favoritism in the PrOCTrBmeTt process,
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increzsing competiton for City business, and lowering contract costs. The contract provisions contained herein ape made
pursuant to Local Law 129, and the rules of the Department of Small Business Services (“DSBS™) promlgated thereunder.

H this Contract is sabject to the Minority-Owned and Women-Owned Business Enterprise {(“M/WBE™
program created by Local Law 129, the specific reguirements of M/WEE participation for this Contract are set
forth in Schedule B of the Contract (entitled the “Subcontractor Utilization Pian™), and are detailed helow. The
Contractor musi comply with all applicable MYWEBE requirements for this Contract. Schedule B of the Contract
(“Subeontracter Ulilization Pian™) is included in the Bid Booklet.

Article 1, Part A, below, sets forth provisions rebated to the participation: goals for construction and professional
services contracts, Article [, Part B, below, sets forth misceilaneous provisions related to the MAWBE program,

PART A: PARTICIPATION GOALS FOR CONSTRUCTION AND PROFESSIONAL SERVICES CONTRACTS

1. The Target Subcontracting Percentage applicable to this Contract is set forth on Schedule B, Part I to this Contract
{see Page 1, line (1)), The “Target Subcontracting Percentage” is the percentage of the iotal Conmact which Agency
anticipates that the prime contractor for this Contract would in the normai course of business award to came or more
subcontractors for amounts under $1 miliion for construction and professional services.

A prospective contractor may seek a full or partial pre-award waiver of the Targe! Subcontraciing Percentage in
accordance with Local Law 129 and Part A, Section 10 below. Teo apply for the a full or partial waiver of the Target
Subeontracting Percentage, a prospeciive contractor must complete Part 11 (Page 4) of Schedule B, and must submoit such
request no later thar seven (7) days prier to the date and time the bids or proposals are due, in writing to the Agency by e-
mail at poped@ddc nve.gov or via facsimile at (718) 391-1885. Bidders/proposers who have subuvitted reguests will
receive a response by no later than two (2) calendar days prior to the date bids or proposels are due, provided, however, that
if that date would fall on a weekend or holiday, a response will be provided by close-of-business on the business day before
such weekend or holiday date.

2. The Subcontractor Participation Goals established for this Contract are set forth on Schedule B, Part I to this
Contract (see Page 1, line {2) andfor tine (3)). The Subeontractor Participation Goals represent a percentage of the total
doliar value of all construction and/or professional services subcontracts under this Agreement for amounts ooder 31
million.

3. If Subcontractor Participation Goals have been established for this Contract, Contractor aprees or shall agree as a
materzal term of the Agreement that, with respect to the total amount of the Agreement 1o be awarded to one or more
subcontraciors pursvant to subcontracts for amounts under §1 million, Contractor shall be subject to the Subcontractor
Participation Goals, uniess the goals are modified by Agency in accordance with Local Law 129 and Part A, Section 11
below.

4. If Subeontractor Participation Goals have been established for this Contract, a progpeciive conmactor shalt be
required to submit with its bid or proposal, as applicable, a completed Schedule B, Part 11 Subcontractor Utilization Plan
{see Page 2-3) indicating: (a) the percentage of work it intends to subcontract; fbr) the percentage of work it intends o sward
1o subcontractors for amonnts under $1 miilion; (c) i cases where the prospective contractor intends to award suboentracts
for amounts under $1 million, a deseription of the type and doilar valoe of waork designated for participation by MBEs
and/or WBEs; and (d) the generai time frames in which such work by MBEs and/or WBEs is scheduled to ocour. In the
event that this Subcontractor Utilization Plan indicates that the bidder or proposer, as applicable, doss not intend to award
the Target Subrontracting Percentage, the bid or proposal, as applicable, shall be deemed not-tesponsive, unless Agency
has gramted the bidder or proposer, as applicable, a pre-award waiver of the Target Subcontracting Percentage in
accordance with Local Law 129 and Part A, Section 10 below. :

THE EIBDER/FROPOSER MUST COMPLETE THE SUBCONTRACTOR UTILIZATION PLAN INCLUDED HEREIN (SCHEDULE B,
PART IL}. SUBCONTRACTOR UTILIZATION FLANS WHICH B0 NOT INCLUDE THE REQLIRED AFFIRMATIONS WILL EE DEENMER
TO BE NON-RESFONSIVE, IINLESS A FULL WAIVER OF THE TARGET SUBCONTRCTING PERCENTAGE IS GRANTED (SCHEBPULE
B PART 111}. [N THE EVENT THAT THE CITY DETERMINES THAT VENDOR HAS SUBMITTED A SUBCONTRACTOR UTILIZATION
PLAN WHERE THE RE(WIRED AFFIRMATIONS ARE COMPLETED BUT OTHER ASPECTS OF THE PLAN ARE NOF COMPLETE, OR
CONTAIN A COPY OR COMPUTATION ERROR THAT IS AT ODDS WITH THE AFFIRMATION, THE YENDOR WILL BE NOTIFIED
EY THE AGENCY AND WILL BE GIVEN FOUR (4} CALENDAR PAYS FROM RECEIPT OF NOTIFICATION TO CURE THE SPECIFIED
DEFICTENCIES AND RETURN A COMPLETED PLAN TO THE AGENCY. FAILURE T0 DO 50 WILL RESULT IN A DETERMINATEON
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THAT THE BID/FROPOSAL 1S NON-RESPONSIVE, RECEIPT (OF NOTIFICATION IS DEFINED AS THE DATE NOTICE IS5 EMAILEE
OR FAXED {IF THE VENDOR HAS PROVIDED AN EMAIL ADDRESS OR FAX NUMEER), OR MO LATER THAN FIVE {5) DAYS FROM
THE BATE OF MAILING OR UPQON DELTVERY, IF DPELIVERED,

3. Where a Subconmractor Utilization Plan has been submitted, the Comtractor shall, within 30 days of issuance by
Ageney of a notice to procsed, submit a list of proposed perstms or eotities to which it intends to award sobcontracts within
the subsequent 12 months. In the case of multi-year contracts, such lList shall ajso be submitted every vear thereafter.
PLEASE NOTE: H this Coniract is a public works project subject to GML §104(5) (j.¢., = contract vajued at or
below $3M for projects in New York City) or if the Contract is subject io a project labor agreement o accerdance
with Labor Law §222, and the bidder is reguired to identify ai ithe time of bid submission its intended
subcangractors for the Wicks trades {plombing and pas fitting; steam heating, kot water heating, ventilating and air
conditioning (HVAC); and ¢leciric wiring), the Contrartor must identify all those to which it intends (@ award
construction subconiracts for any portion of the Wicks trade work at the fime of bid submission, regardless of what
point in the Jife of the contract such subcontracts will eccur. In identifying intended subconiracéers in the bid
submission, bidders may satisfy any Subconiractor Participation Goals established for this Contract by proposing
one or more subcontractors that are M/WBES for any portion of the Wicks irade work if the amount to be swarded
to snch M/WBE subcontractor is under $1 million, In the event that the Contractor's selection of a subcontractor is
disapproved, the Contractor shall have 2 reasonabte time to propose altemate subcontractors,

6. M/WBE firms must be certified by DSBS in order for the Comtractor to credit such firms’ participation toward the
attzinment of the MWBE perticipation poals. Such certification must occur pricr 1o the firms’ commencement of work as
stbeontraciors. A list of M/WRE firms may be obtained from the DSBS website at wwraLnye. govibuyeertified, by emailing
DSBS at buyer@shs.nye.gov, by calking (212) 513-6356, or by visiting or writing DSBS at 110 Witliam 5t., New Yorl,
New York, 10038, 7" floor. Eligible firms that have not yet been certified may contact DSBS in order o seek certification
by visiting www.nyc.govigetcertified, smailing MWEEsbs.nyc.gov, or calling the DSBS certification helpline at (212)
5136311, '

7. Where 2 Subcontractor Utilization Plan hes been submitted, the Coniractor shall, with ¢ach voucher for payment,
and/or periodically as Agency may require, submit statements, certified under penalty of perjury, which shall include, but
pot be lmited to, the total ameunt paid 1o subconiractors {including subcontractors that are not MBEs or WBEs); the
names, addresses and contact numbers of each MBE or WBE hired as a subcontracter pursyant to such plan as well as the
dates and amounts paid to each MBE or WBE. The Contractor shall also submit, along with its voucher for fnal payment,
the total amount paid to subcontractors (including subcontractors that are not MBEs or WBEs); and a final list, cerrified
under penelty of perjury, which shall include the name, address and contact information of each subcontractor that is an
MBE or WBE hired pursuant 1o such plan, the work performed by, and the dates and amounts paid to cach.

5. If payments made to, or work performed by, MBEs or WBEs are less than the amount specified in the Contractor’s
Subcontractor Utilization Plan, Agency shall take appropriate action, in sccordance with Local Law 129 and Article IT
below, unless the Contractor has obtamed a modification of its Subcontractor Utilization Plan in accordance with Local
Law 129 and Part A, Section 1§ below.

o, Where a Subcontractor Thilization Plan has been submitted, and the Contractor requests a change order the value of
which exceeds 10 percent of the Agresment, Agency shall establish participation goals for the work to be performed
puzseant to the change order,

10.  Pre-award waiver of Target Subcontracting Percenéage. Agency may grant a fuli or partial waiver of the Target
Subcontraciing Percentage to a bidder or proposer, as applicable, who demonsirates— before submission of the bid or
proposal—that it has legitimate business reasons for preposing the Jevel of subcontracting in its Subcontractor Utilization
Plan. In making #ts determination, Apency shall consider factors that shall include, but not be limited to, whether the bidder
or proposet, as applicable, has the capacity and the bona fide intention to perform the Contract without any subcontracting,
or to perform the Contract without awarding the amount of subcontracts for under one million dollars represented by the
Target Subcontracting Percentage. In making such determination, Agency may consider whether the Subcontractor
Utilization Plan 15 consistent with past subcontracting practices of the bidder or proposer, as applicable, ad whether the
bidder or proposer, as applicable, has made good faith efforts to identify portions of the Contract that it intends o
subcontract

11.  Madification of Subconmactor Utilization Plan, A Contraclor may Tequest a modification of s Svbcontacior
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Utilization Plan {Subcontractor Participation Goals) after award of this Contract. PLEASE NOTE: If this Contract is
a public works project subject to GML §101(5) (i.c., n contract valued a¢ or below $3M ior projecis in New York
City) or if the Coniract is subject to a project iahor agreement in accordance with Labor Law 5222, and the bidder
is required te identify at the time of bid submission its intended subcontractors for the Wicks trades (phumbing and
gas fitfing; steam heating, hot waier heating, ventiiating and air conditioning (H¥AC): and electric wiring), the
Contractor may request 3 Modification of its Subcontractor Utlization Plan as part of fts bid sobmission. The
Agency may grant 2 request for Modification of a Contractor’s Subcontracter Utilization Plan if it determines that the
Contractor has established, with approprizte documentary and other evidence, that it made reazongble, good faith effoets w
meet the Subcontractor Participation Geoals. In maiing such determination, Apency shall consider evidence of the
following efforts, as applicable, along with any other relevant factore:

{2) The Contractor advertised opportunities to participate in the Contract, where appropriate, in general circulation media,
trads and professional association publications and small business media, and publications of mirority and women's
busingss organizations;

{b) The Contractor provided notice of specific opportunities (o participate m the Coniract, in a timely manmer, 1o minority
and women's business organizations;

{(v) The Contractor sent written notices, by certified mail or facsimile, in 4 timely manner, 1o advige MBEs and WBEs that
their interest in the Contract was solicited,

{d) The Contractor made efforts to identify pottions of the work that could be substituted for portions originally desiznated
for participation by MBEs and/or WBESs in the Subcontractor Utilization Flan, and for which the Contractor claims an
inability o retain MBEs or WREs;

(e} The Contractor beld meetings with MBEs and/or WBEs prior to the date their bids or proposals were dus, for the
purpose of exprlaining in detai] the scope and requirements of the work for which their bids or proposals were solicited;

{f) The Contractor made efforts to negotiate with MBEs and/or WBEs as relevant to perform specific subcontracts,

{g} Timely writen requests for assistance made by the Contractor to Agency's M/WBE Haizen officer and io DSBS;

(h} Description of how recommendations made by DSBS and Ageney were acted upon and ao explanation of why action
upah such recommendations did not lead to the desired level of participation of MBEs and/or WEEs,

Agency’s MAWBE officer shall provide written notice to the Contractor of the determination.

12 If this Contract is for an indefinite quantity of construction or professional services or is 2 Tequirsments type
comtract and the Contractor has submitted a Subcontractor Utilization Plan and has committed to subconiract work to MBEs
and/or WBEs in order to meet the Subcontractor Participation Goals, the Contractor will not be deemed in viclation of
the M/WEBE requirements for this Contract with regard to any work which was imended to be suboonsracted to an MBE
and/or WBE to the extent that the Agency has determined that such work is not needed.

13, If Subcontractor Participation Goals have been established for this Contract, Agency shall evaluate and assess the
Contractor’s performance in meeting these goals, and such evalustion and assessment shall become part of the Contractor’s
overyll contract performance evaluation.

ART B: MISCELLANEOUS

1. The Contractor shail take notice that, if this solicitation requires the establishment of a Subcontracter Utilization
Plan, the resulting contract may be audited by DSBS to determize complisnce with Section 6-129. See 6-129{¥10).
Furthermore, such resuiting contract may also be exammed by the Ciry’s Comptrolier to assess complizmce with the
Rubcorntractor Utilization Plan,

2, Pursuent to I¥SBS rules, consimuetion contracts that include a requitement for 2 Subcontractor Utilization Plan shall
not be subject to the law governing Locally Based Enterprises set forth in Administrative Code Section 6-108. 1,

3 DSBS is available to assist contractors and potential ceniractors in determining the availability of MBEs and WBE:
to participate as subcomractors, and in identifying oppormunities that are appropriate for participation by MBEs and WBEs
in contracts.

4. Prospective contrastors are encouraged 1o enter into joint ventures with MBEs and WREs.
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5, By submitting a bid or propesal the Contractor hereby acknowledges its understanding of the MAWBE requirements
set forth berein and the pertinent provisions of Local Law 129 of 2003, and any rules promulgated therevmdar, and if
awarded this Conwact, the Contractor hareby agrees 1o comply with the MAWBE requirements of this Contract and pertinent
provisions of Local Law 129 of 2005, and any ruies promulgated thersunder, all of which shall be deemed to be material
terms of this Contract The Contractor hereby agrees to make all reasonabie, good faith efforis 4o solicit and obtain the
partictpation of M/WEBE’s to meet the required Subcontractor Participation Goals.

ARTICLETl.  ENFORCEMENT

1. If Agency determines that g bidder ot proposer, as applicable, has, in relation to this procurement, violated Section 8-
129 or the DSBS rules promulgated pursuant to Section 6-129, Agency may disqualify such bidder or proposer, as
applicable, from competing for this Contract and the Agency may revoke such bidder's or proposer’s prequalification
status, if applicable.

2 Whenever Agency believes that the Contractor or a subcontractor is not in compliance with Seetion 6129 or the
DSBS rules promulgated pursuant 10 Section 6-12%, or any provision of this Contract that implements Section 6-129,
mcluding, but not Hmited to any Sobcontractor Utilization Plan, Apency shall serd a written notice (0 the Contractor
describing the alleged noncompliance and offering an opportmity to be heard. Agency shall then conduct an investigation
to detetmine whether such Contractor or subeontractor is in compliance.

3 In the event that the Contractor has been found to have violated Section §-129, the DSBS niles promulgated pursusm
to Section 6-129, or any provision of this Coniract that implements this Section 6-12%, including, but not limited apy
Subcontractor Utilization Plan, Agency may determine that one of the following actions should be taken;

(2}  emiering into an agreement with the Contractor allowing the Confractor to eurs the violation;

(b)  revoking the Contractor's pre-qualification to bid or make proposals for funire contracts;

{r)  making s finding that the Contractor is in default of the Contract;

(d) teroinating the Contract,

(e}  declaring the Contractor to be in breach of Contract;

fy  withholding payvment or reimbursement:

{g} determining not to renew the Coatract:

(h}  assessinp actusl and consequential damayes;

(1)  2ssess liquidated damages or reduction of fzes, provided that liquidated damages may be based on amovnts
representing costs of delays in carrying out the purpeses of the program established by Section 6-129, or in meatmyg
the purposes of the Contract, the costs of meeting utilization goals through additional procurements, the
administrative costs of investigation and enforcement, or other factors set forth in the Contract:

(i}  exercise rights under the Contract to procure goods, services or construction from another contractor and charge the
cost of such coatract to the Contractor the has been found 1o be in noncompliance; or

(k)  take any other appropriate remedy.

4, H a Subcontractor Utitization Plan has been submitted, and pursuant to this Anticle 1T, Section 3, the Contractor hasg
been found to bave failed to award subcontracts to MBEs and/or WBEs sufficient to meet the Subcontractor Participation
Goals contained in its Subcontractor Utilization Plen ot the Subcontmactor Participation Goals as modified by Apency
pursuant to Article I, Part A, Section 11, Agency may assess liquidated damages in the amount of tem percent (10%) of the
difference between the dollar amount of subconiracts required to be awarded to MBE snd/or WBE subcontractors to meet
the Subcentracior Pasticipation Goals and the doltar amonnt the Contractor actually awarded and paid to MBE and/or WBE
subcontractors, In view of the difficulty of accurately ascersaining the logs which the City will suffer by reason of
Contractor’s faflure to meet the Subcontractor Participation Goals, the foregoing amount is hereby fixed and agreed as the
liquidated damages that the City will suffer by reason of such failure, and not as a penalty. Apency may deduct and retain
out of any monies which may become due vnder this Contract the amount of any suck liquidated damages; and in cese the
amoum which may become due under this Contract shall be less than the amount of liquidated darmages suffered by the
City, the Contractor shall be Liable to pay the difference.

3 Whenever Agency has reason to believe that an MBE or WBE is not qualified for certification, or is participating in
a contract in a manner that does not serve a commercially usefir] fenciion {as defined in Seedon 6-129), or has violated any
provision of Section 6-129, Agency shall notify the commissioner of DSBS whe shall determine whether the certification
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of such business enterprise should be revoked,

6. Statements made it eny instrument submitted 10 Agency pursuant to Section 6-12% shail be snbrnitred under penalty
of perjury and any false or misleading statement or omission shail be grounds for the application of any applicable crimita)
and/or civil pepalties for perjory, The making of a false or fraudulent swatement by an MBE or WEBE in any instrument
submitted pursuant to Section 6-129 shall, in addition, be grounds for revocation of its certification.

7. The Contractor's record in implementing its Subcontractor Utilization Pian shall be a factor in the svalustion of its
performance.  Whenever a contracting agency determines that a contractor's compliance with 5 Subconiracior Utilization
Plan has been unsatisfactory, the agency shall, afier consuitation with the city chief procurement officer, file an advice of
caution form for inclusion in VENDEX as caution data.
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IN WITNESS WHEREOQF, the Commissioner, on behalf of the City of New York, and the Consultanl, have
execnted this agreement jo quadruplicate, two parts of which are to remain with the Comamissioner, another to be filed with
the Compiroller of the City, and the fourth to be delivered to the Consuitant.

THE CITY OF NEW YOREK
By:
Cotmmissianet
CONSULTANT:
By:
Member of Firm or Officer of Corporation
Print Name:
Title:
EIM:
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ACKNOWLEDGMENT BY CORPORATION

State of Cownty of §5

On this day of . before me personally came :
who being by me duly swomn, did depose and say that he/she resides In the Ciry of

that hedshe is the of
» the: corporation described in and which
executed the foregoing msirament; that he/she knows the seal of said corporation; that the seal affixed to the said
wmstrument 38 such corporate seal; that it was so affixed by order of the Board of Directors of said corporation; and that
he/she signed his name thereto by like order.

Notary Public or Commissioner of Deeds

ACKNOWLEDGMENT BY COMMISSIONER

otate of County of 53!

Cn this day of . hefore me peraomaliy came ,
to me known and known to me to be the Deputy Commissioner of the Department of Design and Construction of The Ciry
of New York, the person described as such in and who as such executed the foregoing instument and be acknowledged
me that he executed the same as Deputy Commissioner for the purposes thersin mentioned,

Motary Public or Commissioner of Deeds
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EXHIBIT A
CONTRACT INFORMATION
. Type of Services: Aijr Sampling, Dust Wipe Sampling and Laboratory Testing Services for various capital
projects, as specified by the Commissioner on a Work Order basis

. Maximum Amount of Contract: Not to Exceed  $1,500,000
(Addition of ems below)

+  Estimated Amouont for MNotto Exceed  E1,490,0H)
Sampling and Testing Services:

o Allowance for Reimbursable Services: Notio Exceed 310,000

. Contract Time Frame:
] Contract Term: 1095 consecutive calendar days (“ocds™}
. Extensinﬁ of Contract Term: 363 consecutive calendar days
. Tnsurance Requirements: General Provisions governing the Contract, including insurance coverage the Consuitent

and its Subconsultants are required to provide, are set forth in Appendix A. Appendix A is included a5 an Exhibit
to the Contract. Insurance Requirements are set forth in Article 7 of Appendix A.

. Subcontracts: The Contractor i3 not permitted to enter into any subcontrsct(s) for services hereunder, except for
Reimbursable Services, as set forth in Article 6. Provisions regarding subeontracting, including the requirements
for approval, are set forth in Appendix A. Appendix A is included as an Exhibit to the Contract.

- M/WREs: To the extent practicable, the Consultant is encouraged to subcontract services to firms that have !:een
certified by the Department of Small Business Services (DSBS) as minority-owned and women-owned bu:}mess
enterprises (MBEs and WBEs). A list of M/WBE firms may be obtained from the DSBS website at
www.nyc.gov/seicertified, by emsiling DSBS at MWBE@sbs.nyc.gov, by calling the DSBS certification '!mtlme
at (212) 513-6311, or by visiting or writing DSBS at 110 William Bt., Mew York, New York, 10038, 7' ﬂi.:nor.
Eligitvle firms that have not yet been certified may contact DSBS (as indicated above) in order to seek centification.
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EXHIBIT B

AUTHORITY .

MAYOR'S CERTIFICATE NO. CBX DATED -
BUDGET DIRECTOR'S CERTIFICATE NO. DATED
APPROPRIATION

COMMISSIONER'S CERTIFICATE

In cenformity with the provisions of Section 6-1010of the Adminisaative Code of the City of New York, it is herehy
certified that the estimated cast of the work, materials and supplies required by the within Contract, amounting to

Dollars (% )

1s charpeable to the fund of the Depariment of Desiyn and Constraction entitled Code

Depattment of Design and Constricton

I hereby certify that the specifications contained herein comply with the terms and conditions of the BUDGET.

Commissioner

COMPTROLLER'S CERTIFICATE
The City of New Yorl:

Pursnant to the provisions of Section 6-101 of the Administrative Code of the Ciry of New Yorlk, I beeby certify that there

remains unspplied and unexpended.a balance of the sbove mentioned fund applicable to this Contract sufficient to pay the
estimated expense of executing the same viz:

¥

Comproller

CITY OF NEW YORK 7 STANDARD PROFESSIONAL SERVICE CONTRACT
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EXHIBIT C

ALL INCTUSIVE HOURLY RATES

TITLES: Staffing requirerﬁcnis are set forth below. Such staffing requirements specify the titles of personnel which the
Consultant will be required to provide throngh its own emplovees.

ALL INCLUSIVE HOURLY RATES: Ail Inclusive Hourly Rates for required titles of personnel are set forth below.
Such All Inclusive Hourly Rates were submitted by the Consultant as its bid for the Contract. Such Al Inclusive Homly
Rates are desmed to include all expenses incurred by the Consultant in the performance of all required services for the
Project. The expenses deemed included in such All Inclusive Hourly Rates are set forth in Article 7. No increase in such
rates shall be provided for services performed during non-regular business hours.

INCREASES IN ALL INCLUSIVE HOURLY RATES: The All Inclusive Hourly Rates sst forth in this Exhibit C

shall be subject to increases after the thres vear base term of the contract, as set forth in Article 7.

TITLE ALL INCLUSIVE HOURLY RATE
Project Manager
Project Monitor
Envirommenta] Technician
CITY OF NEW YORK . 2% STANDARD FROFESSIONAL SERVICE CONTRACT

DEFARTMENT OF DESIGN & CONSTRUCTION MARCH 2011



EXHIBITD _
ESTING SERVICES AND UNIT PRICES _ _x
Testing Services gad Unit Prices:. The Consultant shall provide the testing seivioés set foth in this Exhibit, Payment for

Testing Services shall be in accordance with the unit prices set forth on the following page. Such unit prices were

submitted by the Consultent 22 its bid for the Coniract. The Conseltant shall not be entitled io any mark-np ¢n unit prices
for testing services.

Expenses Included: The expenses that are deemed included in the Unit Prices for Testing Services are set forth in Article 7.

Fzst Results and Taboratory Reports: Requirements for the submission of test results and Laboratory Reports are set forth
in Article 6.

Other Testing Services: The Consultant may be directed to perform other types of tests or to provide other types of testing

equipment. When so directed in writing, the Consulient shall provide such services or equipment as a2 Reimbursable
Service.

Increases in Unit Prices: The Unit Prices set forth in this Exhibit shall be subjeet to mcreases afier the three vear bass
terma of the Contract, as set forth in Articie 7.

CITY OF NEW YORE m STANDARD FROFESSIONAL SERVECE CONTRACT
PEPARTMENT OF DESIGN & CONSTRUCTION MARCH 21



TESTING SERVICES

Description of hem

Analytical Method

hem # Unit Unit Price
{See Article 6)
ltem # 1 Air Sample Analysis for Ashestos by
{Article 6.5.5a} | Phase Contrast Microscopy NIDSH 7400 Per test
12 hour Turn Around Time (TAT)"
Item # 2 Air Sampte Analysis for Asbestos by
(Article 6.5.5a) | Phase Contrast Microscopy NIOSH 7400 Per test
2 hour TAT
liem#3 Air Sample Analysis for Asbestos by 40 CFR Part 763,
{Article 6.5.5b) | Transmission Electron Microscopy Subpant E, Pear tesi
12 hour TAT Appendix A
ltem # 4 Air Sampie Analysis for Asbestos by 40 CFR Part 763,
(Article 6.5.5b} | Transmission Elestron Microscopy Subpart E, Fer test
2 hour TAT Appendix A
tem &5 Air Sampis Analysis for Lead by Flame
{Article 6.5.5¢) | Atomic Absorption Spectrophotometry NIQSH 7082 Per test
12 hour TAT .
ltem # 6 Air Sample Analysis for Lead by Flame
(Article 6.5.5¢) | Atomic Absorption Spactrophotometry MICSH 7082 Per tast
2 hour TAT
tem #7 Lead Dust Wipe Anmalysis by Flame Per test
(Article 6.5.5d) | Afomic Absorption Spectraphotometry, EPA METHOD
Direct Aspiraiion TOME
12 hour TAT
ltem # & Lead Dust Wipe Analysis by Flame Per test
{(Article 5.5.5d) | Atomic Absorption Spectrophoiometry, EPA METHQD
-t Dirgct Aspiration 70B
2 hour TAT

* Tum Arcund Tige (TAT): TAT means the period of tinle within which the Consultant must report the resnity of
2 test by telephone, as well a5 by facsimile or email, to the DDC BEGS Representative. Such period of time shall
commence when the sample is clocked in at the laboratory.

CITY OF NEW YORK 0
DEPARTMENT OF DESIGN & CONSTRUCTION

ETANDARD FROFESSIONAL SERVICE CONTRACT
MARCH 2011



EXHIBIT E

APPENDIX A

GENERAL PROVISIONS GOVERNING CONTRACTS FOR
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APPENDIX A

GENERAJ PROVISIONS GOVERNING CONTRACTS FOR
CONSULTANTS. PROFESSIONAL, TECANICAL, HUMAN AND CLIENT SERVICES

ARTICLE 1 - DEFINITIONS

Section 1.01 Definitions

The following words and expressions, or prenouns used in their stead, shall, whersver they appear in this
Agreement, be construed as follows, unless a different maaning is clear from the context:

Al “Ageney Chief Contracting Gfficer” or “ACCO" shall mean the position delegated suthority by
the Agency Head to organize and supervise the procurement actvity of subordinate Agency staff in copjunstion
with the City Chief Procurement Cficer.

B “Agreement” shall mean the various documents, including this Appendix A, that constinute the
contract between the Contractor and the City.
C. “City” shall mean The City of New York.

. “City Chief Procurement Officer” or “CCPO” shall mean the position delegated authotity by the
Mayor to coordinate and oversee the procurement activity of Mayoral agency staff, inciuding the ACCDs.

E. “Commissicner” or “Agency Head” shall mean the head of the Department or his or her daly
authorized representative. The term “doly authorized representative” shall include any person or persons acting
within the limits of his or her anthority.

F. “Comptrolier” shall mean the Comptroller of the City of New York.

G, “Contractor” shall mean the entity entering into this Agreement with the Department.

H. “Lays" shall mean calendar days unless otherwise specifically noted to mean business days.

L “Department” or “Agency™ shall mean the City agency that has entered into this Agreement.

J “Law” or “Laws” shall mean the Mew York City Charter (“Charter™), the New York City

Adounistrative Code (“Admin. Code™), a local rule of the City of New Yok, the Constitations of the United Siates
and the State of New York, a statute of the United States or of the State of New York and any ordinance, rule or
regulation having the force of law and adopted pursuant thereto, as amended, and common law.

K. “Procurement Pelicy Board™ or “PPB™ shall mean the board established pursuant to Charter § 311

whose function is to establish comprehensive and consistent procurement policies and mles which have broad
application fhrovghout the City,

L. “PPB Rules" shall mean the rules of the Procurement Policy Board as set forth i Title 9 of the
Rules of the Ciry of New York (“RCNY™, § 1-01 et seq. :

M. “Bmate” shall mean the Stare of New York.

ARTICLE 2 - REPRESENTATIONS
AND WARRANTIES

Section 2.01 Procurement of Agreement

A The Contractor represents and warrants that no person or entity (other than an officer, partner, or
employee working sclely for the Contractor) has been employed or tetained to solicit or secure this Agreement upon
any agreement o understanding for a commission, percentage, brokerage fae, contingent fee or any other direct or
indirect compensation. Notwithstanding the preceding sentence, the Contractor may retain consultants to draft
proposals, negotiate contracts, and perform other similar seivices. The Contractor further represents and warrants
that no payment, gift, or thing of value has been made, given, or promised to obiain this or any other agreement
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between the parties. The Contractor makes such representations and warranties to induce the City to enter into this
Agreement and the City relies upon such representations and warranties in the execution of this Agreement,

B. For any breach or violation of the representations and warranties set forth in Paragraph A above,
the Commissioner shail have the right to anou] this. Agreement without liability, entitiing the City to recover all
monies paid to the Contractor; and the Contractor shell not make claim for, or be entitled to recover, any sum or
sums due under this Agreement. The rights and remedies of the City provided in this Section are not exclosive and
are in addition to zll other rights and remedies #llowed by Law or under this Agresmerit,

Section 202 Conflices of Tnterest

A The Comiractor represents and warrants that neither it nor any of its directors, officers, members,
parmers or employees, has any intercst nor shall they acquire any interest, directly or mdirectly, which conflicts in
ainy marmer or degree with the performance of this Agreement. The Contractor further represents and warrants that
no person having such interest or possible interast shall be employed by or connected with the Contractor in the
performance of this Agreement.

B, Consistent with Charter § 2604 and other related provigions of the Charier, the Admm. Code and
the New York State Penal Law, no elected official or other officer or employes of the City, nor any person whose
.salary is payable, in whole or it part, from the City Treasury, shall participate in any decision relating to this
Agreement which affects his or ber personal mtersst or the interest of anv corporation, parmership or other entity in
which he or she is, directly or indirectly, interested; nor shall any such official, officer, employee, or person have
any imterest in, or in the proceeds of, this Agreement. This Paragraph B shail not prevent direcrors, officets,
members, partmers, or employees of the Comractor from participating in decisions relating 1o this Agresment where
theit sole personal itvterest is in the Contractor.

C The Contractor shall not employ a person or permit a person to serve as a member of the Board of
Directors or as an officer of the Contractor if such employment or service would violme Chapter 68 of the Charter.

D. throegh H Not Usged

Section 203 Fair Practices

A The Contractor and each person signing on its behalf certifies, under penalties of perjury, that to
the best of its, his or her kmowledge and beliaf: :

L. The prices and other material terms set forth in this Agreement have been arrived at
independently, without collusion, consultation, communication, or agreement with any other bidder or
proposer of with any competitor as to any matter relating 1o such prices or terms for the purpose of
restricting competition;

2 Unless otherwise required by Law or where a schedule of rates or prices is umiformly
established by & government ageney through regulation, policy or directive, the prices and other material
terms set forth in this Agreement which have been quoted in this Agreement and or the bid or proposal
submitted by the Comractor have not been knowingly disclossd by the Contractor, directly or indirectly, to
any other bidder or proposer er to agy competiter pricr to the bid or proposal opening, and

3 Mo attempt has besn made or will be made by the Coatracior to induce any other person
or endity 1o sebmit or not to submit 2 bid or proposal for the purpose of restricting competition.
B. The fact that the Contractor (i) bas published price lists, rates, or taciffs covering items being

procured, (ii) has informed prospective customers of proposed or peading publication of new or revised price lists
for such items, or (ifi) bas sold the same items to other customers at the same prices and/or terms being bid or
proposed, does not constitote, without more, a disclosure within the meaning of this Section.

Section 2.4 VENDEX

The Contractor represents and warrants that it and its principals have duly executed and filed all required
VENDEX Questionnaires and, if applicable, Certificates of No Change, pursuant to PPB Rale § 2-08 and in
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accordance with the policies and procedures of the Mayor’s Office of Contract Services. The Contractor
understands that the Department's reliance upon the completeness and veracity of the information stated therein is a
material condition 1o the execution of this Agreement, and represents and warrants that the information it and its
principals have provided is accurate and complete.

Sectton 2.05 Political Acdvity

The Contractor’s provision of services under this Agreement shall not include any partisan politicel activiry
or any aciivity to further the election or defeat of any candidate for public, political, or party office, nor shall any of
the funds provided under this Agresment be used for such purposes.

Section 2.06 Religions Activity

There shali be no religions worship, instruction or proselytizing as part of or in comnection with the
Contractor’s provision of services under this Agreement, nor shall any of the funds provided under this Apreement
be used for such purposes.

Section 2.7 Unlawful Discriminatory Practices: Admin. Code § 6-123

As required by Admnin. Code § 6-123, the Conmractor will not engage in any unlawfiul discriminatory
practice as defined in and pursnant to the terms of Title § of the City Adminisirative Code. The Contractor shall
mnclude a provision in any agreement with a first-level subcontractor performing services under this Apreement for
an amount in excess of Fifty Thousand Dollars {550,000) that such subcontractor shall not engage in any such
unlawiful discriminatory practice.

Section 2.08 Bankruptcy #nd Reerganization

in the event that the Coniractor files for bankruptcy or reorganization under Chapter Seven or Chapter
Elever of the United States Bankruptcy Code, the Contractor shall disclose such action to the Deparonent within
seven (7} days of filing,

ARTICLE 3 - ASSIGNMENT AND SUBCONTRACTING
Section: 3.01 Assignment

A The Contractor shall not assign, transfer, convey or otherwise dispose of this Agreement, or the
right to execute it, or the right, title or interest in or to it or any part of i, or assign, by power of attorney or
otherwise, any of the monies due or t0 become due under this Agreement, without the prior written consent of the
Commissioner. The giving of any such consent to a particular assignment shall aot dispemse with the necessity of
such consent to any further or other assignments. Aoy such assigament, transfer, conveyance or other dispositicn
without such written consent shall be void,

B Before entering into any such assigement, tramsfer, conveyance or other disposal of this
Agreement, the Contractor shall submit a wrilten request for approval to the Department giving the name and
address of the propesed assignee. The proposed assignee’s VENDEX questionnaire must be submitted within thirty
(30} Days after the ACCO has granted preliminary written approval of the proposed assignee, if required. Upon the
request of the Departmest, the Contracior shall provide any other information demaonstrating that the proposed
assignes has the necessary facilities, skill, integrity, past experience and financial resources to periorm the specified
services in accordance with the tsmms and conditions of this Agreement The Agency shall make a fing
determination in writing approviag or disapproving the assignes after receiving all requested mformation.

C. Failure to obtain the prior written consent to such an assignment, transfar, conveyance, or other
disposition may result in the revocation and annulment of this Agreement, at the oppon of the Commissionsr. The
City shall thereupon be relieved and discharped from any further ligbility and obligader w the Contractor, its
assignees, of transferees, who shall forfeit all monjes eamned under this Agresment except s0 much a5 may be
necessary to pay the Contractors employees.
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[0 The provisions of this Section shall net hinder, prevent, or affect an assignment by the Contragtor
for the benefit of its creditors made pursuant 1o the Laws of the State.

E This Agreement may be assigned, in whole or in part, by the City to any corporation, agency, or
instrumentality having authority to accept such assipmment The City shall provide the Coniracior with written
notice of any such assignment.

Section 3.02 Sebeontracting

A The Contractor shall not eater into any subconract for an amount greater than Five Thousand
Dallars (55,000) for the performance of its obtigations, in whole or in part, under this Agreement without the prior
approval by the Department of the subcontractor. The Department hereby grants approval for all subcontracts for an
amount that does not exceed Five Thousand Dollars ($5,000). The Contractor must submit monthly reports 1o the
Depamment indicating all such subcontracters. All subcontracts must be in writing.

B. Prior to entering into any subcontract for an amouvni greater than Five Thousand Doltars (35,0007,
the Contractor shall submit a written request for the approval of the proposed subcontractor to the Department
giving the name and address of the proposed subcontractor and the portion of the services that it is to perform and
furnish At the request of the Department, 2 copy of the proposed subcontract shall be submitted to the Department.
The proposed subcontractor’s VEMDEX Questionnaire must be subimitted, if required, within thirgy (30) Days after
the: ACCO has granted preliminary approval of the proposed subcontractor. Upon the request of the Department, the
Contractor shall provide any other information demenstraiing that the proposed subcontractor has the necessary
Tacilities, skill, integrity, past experience and finaneial resources to perform the gpecified ssrvices in accordance
with the terms and conditions of this Agreement. The Agency shall make 2 final determination in writing approving
or disapproving the subcontractor after receiving all requested information. For proposed subcontracts that do not
exceed Twenty-five Thousand Dollars ($25,000), the Department’s approval shall be deemed granted if the
Department does not issue a written approval or disapproval within forty-five (45) Days of the Department’s receipt
of the written request for approval or, if applicable, within forty-five (45) Days of the Department’s acknowledged
receipt of fully completed VENDEX Guestionnaires for the subconiractor,

C All subeontracts shall contam provisions specifying that:

I The worlc performed by the subcontractor must be in accordance with the terms of the
apreement bebween the City and the Contractor;

2. Nothing contained in the agreement between the Contractor and the subcontractor shalf
impair the tights of the Ciry:

3. Nothing comtained in the agreememt between the Contracter and the subcentractor, or

umder the agreement between the City and the Contractor, shall create any contractual relation between the
subcontractor and the City; and

4. The subcontractor specifically agrees to be hound by Seciion 4.07 and Article 5 of this
Appendix A and specifically agrees that the City may enforce such provisions directly against the
subconwactor as if the City were a party to the subconiract.

|0 The Coniractor agrees that it is as fully responsible to the Department for the acts and omissions of
its subcontractors and of persons either directly or indirectly employed by such subcontraciors as it is for the acts
and omissions of any person directly emploved by iL

E. For determining the value of a subcontract, all subcontracts with the same subcontractor shall be
aggregaied.
F. The Department ma}r'rev-::-kc the approval of a subcontractor granted or deemed granted pursuant

to Paragraphs {A) and (B} of this section if revocation is deemed o be in the interest of the City ip writing on no less
then ten (10) Days notice unless a shorter period is warranted by considerations of health, safety, integrity issues or
other similar factors. Upon the effective date of such revocation, the Contractor shall eamse the subcontactor to
cease all work under the Agreement. The City shall not inour any further obligation for services performed by such
subcontractor pursuant to this Agreeynent bevond the effective date of the revocation. The City shali pay for
services provided by the subeontractor in 2ccordance with this Agresment prior to the effective date of revocation.

Page 4 of 33



Appendix A December 2010 Final

G. The Deparmeent’s approval of a subcontractor shall not relieve the Centractor of any of its
responsibilities, duties and liabilities under this Agreement. At the request of the Department, the Contractar shall
provide the Department a cepy of any subcontract

H. Individual employer-employee contracts are not subeoutracts subject to the tequirements of this
Section,

ARTICLE 4 - LABOR PROVISIONS
Section 4.01 Independent Contractor Status

The Contractor and the Department agree that the Contractor i$ an idependent contractor and not an
emplayes of the Department or the City. Accordingly. neither the Contractor nor its employess or agents will hold
thexselves out as, or claim to be, officers or employses of the City, or of any department, agency or unit of the City,
by reason of this Agreement, and they will not, by reason of this Agreenent, make any clair, demand or application
to or for any right or benefit appiicable to an officer or emploves of the City, including, but not limited to, Workers’
Compensation coverage, Disability Benefits coversge, Unemployment Insurance benefits, Social Security coverage
or employse retirement membership or credit.

Section 402 Employees

All persons who are employed by the Contracter and all consultants or mdependent contractors who are
retzined by the Contractor to perform services under this Agreement are neither employvees of the City nor mnder
contract with the City. The Contractor, and not the City, is responsible for ther work, direction, compensation, and
personal conduet while engaged under this Agreement. Nothing m the Agreement shall impose any liability or duty
on the City for the acts, omissions, liabilities or obligations of the Contractor, or any officer, emplovee, or agent of
the Coniractor, or for taxes of any nature, or for any right or benefit applicable to an officer or emploves of the City,
mcluding, but not limited to, Workers’ Compensation coverage, Disability Benefitz coverage, Unemployment
Insurance bemefits, Social Security coverage or employee retirement membership or credit Except as specifically
stated in this Agreement, nothing in this Agreement shall impose any Hability or duty on the City to any person or
ERtity. :

Sectlon 4.03 Removal of Individuals Performing Work

The Contracter shall not have anyone perform work under this Agreement who is not competent, faithful
and skilled in the work for which he or she shall be emploved. Whenever the Commissioner shall inform the
Contractor, in writmg, thet any individual is,. in his or her opinion, incompetent, pofaithful, or uaskiiled, guch
individual shall no longer perform work under this Agreement. Prior to making a determination to direct a
Contractor that an individual shall no lenger perform work uader this Agreement, the Commissioner shall provide
the Contractor an opportmiiy w0 be heard on no less than five (5) Days’ written notice. The Comumissioner may
direct the Comiractor not to allow the individual from performing work under the Agreement pending the
oppertunity o be heerd and the Commissioner's determination.

Section 4.04 Minimuom Wage

Except for those employses whose minimum wage is required to be fized pursuant to Sections 220 or 230
of the New York State Labor Law or by City Administrative Code § 6-109, all perzon: emploved by the Contractor
in the performance of this Agreememt shall be paid, without subsequent deduction or rebate, unless expressly
uthorized by Law, not iess than the minimmm wage as prescribed by Law. Awny breach of this Section shail he
deemed a material breach of this Agreement,
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Section 4.05 Non-Discrimination: New York State Labor Law § 220-e

A If this Agreement is for the construction, alteration or repair of any public building or public work
or for the manufacture, sale, or distribution of materials, equipment, or supplies, the Contractor agrees, as required
by New York State Labor Law § 220-¢, that:

1. In the hiring of employees for the performance of work under this Agreement or any
subcontract hereunder, neither the Contracter, subcontractor, nor any person acting on bebalf of such
Contractor or subcontracter, shall by reason of race, creed, color, disability, sex or national origin
discrimdnate against any citizen of the State of New. York who is qualified and available to perform the
wortk to which the employment relates;

Z Neither the Contractor, subcontractor, nor any persen on his or her bahalf shali, in any
manner, disenminate against or intimidate any employee hired for the performance of work under this
Agreement on account of vace, creed, colar, disability, sex or national origin;

3. There may be deducted from the amount paysbie to the Comractor by the City under this
Agreement a penalty of Fifty Dollars ($50) for each person for each calendar day during which such person
was discriminated against or mtimidated in violation of the provisions of this Agreement and

4, This Agreement may be terminated by the City, and all mmonies dve or to become due
herzunder may be forfeited, for a second or any subsequent viokation of the terms or conditions of this
Section.

B. The provisions of this Section shall be limited to operations performed within the territorial linits
of the State of New York

Section 4.06 Non-Discrimination: Admiz. Code § 6-108

If thie Agreement iz for the construction, alterstion or repair of buildings or the construction or repair of
streets of highways, or for the merufactare, sals, or distibution of materiats, ecpuipment oF suppliss, the Contracior
agrees, as required by New York City Administrative Code § 6-108, that;

A. It shal? be unlawful for any person engeged in the construction, akeration or repair of buildings or
engaged in the construction or repair of streets or highways pursuant to a contract with the City or engaged in the
manufacture, sale or distribution of materials, squipment or supplies pursuant to a contract with the City to refuse to
emplay of o fefuse to continue in any employment any person on accornt of the race, color or creed of such persomn

B. It shall be unlawful for any person or any servani, agent or employee of any person, described in
Paragraph A above, to ask, indicate or transmit, omlly or in writing, directly or indirectly, the race, color, creed or
religious affiliation of any person emploved or seeking emplovment from such person, firtn or corporation.

C. Breach of the foregoing provisions shall be deemed a breach of a material provision of this
Agreement.

D, Any persan, or the employes, manager or owner of or officer of such fim or corporation who
shail viotate any of the provisions of this Section shall, upon conviction thereof, be punished by & fine of not more
than One Himdred Dollars {$100) or by inprisonment for not mere than thirty (30 Days, or both,

Section 4.07 Non-Discrimination: E.0. 50 -- Equal Empioyinent Opportunity

A This Agreement is subject io the requirements of City Executive Grder No. 50 (1980) (“E.Q. 50™,
as revised, and the rules set forth at 66 RCNY 4 10-01 et seq. No agreement will be awarded vnless and until thege
requirements have been complied with in their entirety. The Comractor agrees that it:

1. Will not discriminate unlawfully against any employee or applicant for employment
because of race, creed, color, national origin, sex, age, disability, marital statss, sexual crientation or
citizenship stams with respect to all emplovimest decisions including, but not limited fo, recrsitment, hiring,
upgrading, demotion, downgrading, transfer, training, rates of pay or other forms of compensation, layoff,
termination, and all other terms and conditions of employment;
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2 Will not discrisninate untawfully in the selection of subcontractors on the basis of the
owners’, parmers’ or shareholders’ race, colar, creed, mational origin, sex, age, disabiliry, marital stams,
_sexual orientation, or citizenship status;

3 Will state in all solicitations or advertisements for employees placed by or on behaif of
the Contractor that all qualified applicants will receive consideration: for employment without unlawiul
discrimination based on race, color, creed, mational origin, sex, age, disebility, marital smws, sexeal
orientation or citizenship status, and that it s an equal employment opportunity empioyer;

4. Will send to each labor organization or representative of workers with which it has a
collective bargaining agrecment or other contract or memorandum of vnderstanding, written notification of

it equal employment opportunisy commitments under E.D. 50 and the rules and regulations promulgated
thereunder,

3. Will fumish before this Agreement is awarded all information and reports inelnding an
Emplayment Report which are required by E.0O. 50, the rules and tegulations promulgated thersunder, and
orders of the City Deparment of Small Business Services, DHvision of Labor Services (“DLS"}; and

6. Wil permit DLS to have access to all relevant books, records, and accounts for the
purposes of investigation 1o ascertain compliance with such rules, regulations, and orders.
B. The Contractor understands that in the event of its noncompliance with the nondiscrimination

clanses of this Agresment or with any of sich rules, regulations, or orders, such noncomplisnce shall constitute &
material breach of this Agresment and noncompliance with E.Q. 50 and the rules and regulations prommlgated
therevnder. Afier a hearing held pursuant to the rules of DLS, the Director of DLES may direct the Commissioner to
impose any or alt of the following sanctions:

1. Drsapproval of the Contactor; andfor

i Suspension or termination of the Agreement; and/or

3. Declaring the Contractor in defastt; and/or

4. In liew of any of the foragoing sanctions, impesition of an employment program.

C Failure to comply with E.Q. 50 and the rules and regulations promubgated therevnder i one or
tore instances may result in the Department declaring the Contrastor to be non-responsibie.

D.. The Contractor agrees fo include the provisions of the foregomg Paragraphs in every subcontract
or purchase order in excess of One Hundred Thousand Dollars {E100,000 1o which it becomes & party unless
exempted by E.O. 50 and the niles and regulations promulpated thereunder, so thit such provisions will be hinding
upon each subcontractor or vendor, The Contractor will take such action with respect to any subcoriract or purchase
order as may be directed by the Director of DLS a5 a meang of enforcing such provision: mcluding sanctions for
noncompliance. A supplier of unfinished products to the Coutractor needed o produce the item comtracted for skalt
not be considered a subcontractor or vendor for purposes of this Paragraph.

E. The Contractor further agrees that it will refrain from emtering into any swbconact or
modification thereof subject to E.O. 50 and the rules and regulations promulgated thereunder with a subcontractor
who i5 ot in compliance with the requirements of E.O. 50 and the rules and reguistions promulgaied thereunder, &
supplier of unfinished products to the Coniractor needed to produce the item contracted for shall not be considered a
subconiractor for purposes of this Paragraph.

F. Mothing contained in this Section shall be constued to bar any religions or denominational
institution or organization, or any organization cperated for charitsble or educational purposes, that is operated,
supervised or controlled by or in connection with a religions organizatior, from lawfully Lmiting employment or
lawfully giving preference to persons of the same religion or denomination or from lawfully maldng such selection
az 15 calcnlated by such organization to promote the religious principles for which it is established or maintained.
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ARTICLE 5 - RECORDS,
AUDITS, REPORTS, AND INVESTIGATIONS

Section 5.0 Books and Records

The Contractor agrees to maintsin separate and accurate books, reconds, documents and other evidence, and
to utilize appropriate accovnting procvedures and pracrices, which sufficiently and properly reflect all direct and
indirect costs of any nature expended in the performance of this Agresment.

Section 542 Retention of Records

The Contractor agrees to retain all books, records, and other documents relevant to this Agreement,
including those required pursuani to Section 5.01, for six years after the final pavment or éxpiration or ermination
of this Agresment, or for a period otherwise preseribed by Law, whichever is later. In addition, if any litigation,
claim, or andit concerning this Agreement has commenced before the expiration of the six-year period, the records
must be retained until the completion of such lisgation, clairn, or avdit. Any books, records and other documents
that are created in an electronic format in the regular course of business may be remined in an electronic format.
Any books, records, and other documents that are created in the repular cousss of business as a paper copy may be
retained in an electronic format provided that the records satisfy the requirements of New York Civil Practice Law
and Rules ("CPLR™) 4539%(b}, including the requirement that the reproduction is created in a manner “which does
not permit additions, deletions, or changes without Teaving a record of such additions, deletions, or changes.”
Furthermore, the Contractor agrees to waive any objection to the admissibility of any such books, records or other
documents on the grounds that such documents do not sarisfy CPLR 4539(h).

Section 5.03 Inspection

A, At any time during the Agreement or during the record retention period set forth in section 5.02,
the City, including the Departent and the Department's Office of the Inspector General, as well as City, State and
federal anditors and any other persons duly authorized by the City shall, upon reasonzble notice, have full access to
and the right to examine and copy all books, records, and otirer documents maintsined or retained by or on behalf of
the Contractor pursuant to this Aticie. Notwithstanding any provision herem regarding notice of mspection, all
bocks, recerds and other documents of the Contractor kept pursuant to this Agreement shall be subject to immediate
inspection, review, and copying by the Department®s Office of the Inspector General andfor the Comptreller without
prior notice and at no additicnal cost to the City. .The Contrector shall make such books, records and ofher
documents available for mspection in the City of New York or shall reimburse the City for expenses associated with
the out-of-City inspection.

B The Department shall have the right o have represeatatives of the Department or of the City, State
of federal govenment present to observe the services being performed,
C. The Contractor shall not be entitied to final payment uaiil the Contractor has complied with vy

request for inspection or access given under this Section.
Section 5.04 Audit

A This Agreement and all books, records, documents, and other evidsnce required to be maintained
or retained pursuant to this Agreement, including all vouchers or invoices presented for payment and the books,
records, and other documents upon which such vouchers or mvoices are based (e.g., reports, cancelled checks,
accoudts, and all other similar material). are subject to audit by () the City, including the Comptroller, the
Lepartment, and the Department’s Office of the Inspector General, {ii} the State, (iii) the federal government, and
{iv) other persons duly asthorized by the City. Such audits may include examination and review of the source and
application of all fands whether from the City, the State, the federal government, private sources or otherwise,

B. Audits by the City, including the Comptrolier, the Department, and the Department's Office of the
Inspector Gemeral, are petformed pursuant to the powers and responsibilities conferred by the Charter and the
Admin. Code, as well as all orders, nules, and reguiztions promuigated pursuant 1o the Charier znd Admin, Code.
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. The Contractor shall submit any and ail docwmentation and justification in support of expendimres
or fees under this Agreemeni as may be required by the Department and by the Comptroller in the exercise of hisfer
powers under Law. )

L. The Contractor shall not be entitled to final payment until the Contractor has complied with the
requirements of this Section, .

Section 5.05 No Removal of Records from Premises

Where performance of this Agreement involves use by the Contractor of any City books, records,
documents, or data (in hard copy, or electronic or other format now known or developed in the futare) ar City
facilities or offices, the Contractor shall not remove any such data {in the format in which it originally existed, or in
any other converted or derived format) from such facility or office without the prior written approval of the
Department’s designated official. Upon the request by the Department at any time during the Agreement or afier the
Agreement has expired or terminated, the Contractor shall retorn to the Department any City books, recards,
dociments, or data that bas been removed from City premises.

Section 506 Electronic Records

As used in this Appendix A, the termas books, records, documents, and other data refer to . slestronic
versions as well s bard copy versions.

Section 5,07 Investizations Clanse

A, The Contractor agrees to, cooperate fully and faithfully with any investigation, sudit or inquiry
conducted by.a State or City egency or amhority that is empowered directly or by designation to compel the
attendance of wimesses and to examine witnesses under oath, or conducted by the Inspecior Geaeral of a
governmental agency that is a party in interest to the transaction, submitted bid, submirted proposal, contract, lease,
permit, or license that i the subject of the investigation, audit or inquiry.

B. 1. H any person who has been advised that his or her statement, and eny information from
such statement, will not be used against him or her in any subseguent criminal proceeding refuses to testify
before & grand jury or other governmental agency or authority empowered directly or by designation to
compel the attendance of witnesses and to examine witnesses under cath concerning the award of or
performance under any transaction, agreement, Jease, permit, coniract, or license entered into with the City,
or State, or any political subdivision or public authority thereof, or the Port Authority of New York and
New Jersey, or any local development corporation within the City, or any public benefit corporation
orgamized under the Laws of the Swate, or;

2 If any person refuses to testify for a reason other than the assertion of his or her privilege
againsl self-incrimination in an investigation, audit or inguiry conducted by a City or State governmental
agency or authority empowered directly or by designation to compel the attendance of witnesses and to
take testimony under cath, or by the Inspector General of the governmental agency that is 2 party in interest
in, and is seeking testimony concerning the award of, or performance under, any transaction, agresment,
lease, permit, contract, or license entered into with the City, the State, or any political subdivision thereof
or any local development corporation within the City, then;

C. I The Commissioner or Agency Head whose agency is a patty in interest to the transaction,
submitted bid, submitted proposal, contract, lease, permit, or licenss shall convene a hearing, vpon not less
than five (5) Days writter notice to the parties involved to deterrmne if any penalties should attach for the
faibure of & person io testify,

ta If any non-povernmental party ko the hearing requests an adjourmment, the Commissioner
or Apency Head who convened the hearing may, upon gramting the adjournment, suspend sny contract,
lease, permit, or license pending the final determination pursuant to Paragraph E below without the City
mecutring any penalty or demages for delay or otherwise.
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. The penaltics that way attach after a final determination by the Commissioner or Apency Head
may include but shall not exceed:

1. The disqualification for a period not to exceed five [5) years from the date of an adverse
defermination for any pecson, or any entity of which such person was 2 member at the time the testimony
was soushi, from submitting bids for, or transacting business with, or entering into or abtaining any
contract, lease, permit or license with or from the City; andfor

2. The cancellation or termination of any and all such existing City contracts, leages, permits or
Heenses that the refusa) to testify concerns and that have oot been assigned as permitted under this
Agreement, nor the proceeds of which pledged, to an unaffiliated and unrelated mstitutional lender for fair
value prior 1o the issuance of the notice scheduling the hearing, without the City incurming any penalry or
.damages on account of such canceilation or tetmination; menies lawfully dee for goods delivered, work
dome, rentals, or fees accrued prior to the cenceliation or termination shall be paid by the Ciry.

E The Commissioner or Agency Head shall comsider and address in reaching his or her
determination and in assessimg an appropriate pemalty the factors in Paragraphs (1) and (2} below. He or she may
also consider, if relevant and appropriate. fhe criteria established in Paragraphs (3) and (4} below, m addition to any
other mformation that may be relevam and appropriate:

L The party’s good faith endeavars or lack thereof to cooperate fully and faithfully with any
governmental investigation or audit, including bt not limited o the discipline, discharge, or disassociation
of any person failing to testify, the production of accurate and complete books and records, and the
forthcoming testimony of ail other members, agents, assignees or fiduciaries whose testimony is songht.

2. The relationship of the person who refused to testify to any entity that is a party to the
heaving, including, but not Jimited to, whether the person whose testimony is sought has an owmership
interest in the eatity and/or the degres of authority and responsibility the person has within the entity.

3. The nexus of the testimony sought o the subject antity znd #ts contracts, leases, permits
or licenses with the City.
4, The effect & penalty may have on ac nnaffiliated and wnrelsted party or entity that has a

sigrnificant interest in an entity subject to penalties under Faragraph [} above, provided that the party or
entity has given actual notice to the Commissioner or Agency Head upon the acquisition of the interest, or
gt the hearing called for in Pamagraph (C){1) above gives notice and proves that such interest was previoughy
acquired. Under either circumstance, the party or entity must present evidence at the hearing demonstrating
the potential adverse impact a penalty will have on such person or entity.

F. Defiritions

I The tevm “license™ or “permit” as used in this Section shall be defined as a license,
permit, franchise, or concession pot granted as b matter of tght

2 The term “persen” as used in this Section shafl be defined as any natural person doing
business alone or associated with another person or entity as & partoer, director, officer, principal or
employes.

3. The term “entity™ as used in this Section shall be defined as any firm, parmership,

corporation, agsociation, of person that receives monies, benefits, licenses, leases, or permits from or
through the City, or otherwise transacts business with the City.

4, The term “member™ as used in this Section shall be defined as any person associated with
amother persen or entity as a pariner, director, officer, principal, or employee.

a. In additicn to and notwithstanding any other provision of this Agreement, the Comissioner or
Agency Head may in his or her sole discretion terminate this Agreement upon not less thao three (3} Diays written
notice in the eveat the Contractor fails to promptly report in writing to the City Commissioner of Investigation apy
solicitation of mopey, goods, requests for future employment or other benefits or thing of value, by or on behalf of
any employee of the City or other person or entity for any purpose that may be related to the procurement or
obtaining of thes Agreement by the Contractor, or affecting the performance of this Agreement
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Section 5.08 Confidentiakity

A The Contractor agrees to hold confideatial, both during and after the completion or termination of
this Agresment, all of the reports, information, or data, furmished to, or prepared, assembled or vsed by, the
. Contractor under this Agreement The Contractor agrees that such reports, information, or data shall aot be made
available to any person or entity without the prior written approval of the Department. The Contractor agress to
maintan the confidendality of such reports, information, or data by using a reasonable degree of care, and using at
least the same degree of care that the Coniractor uses to preserve the confidentiality of its own confidential
information in the event that the data contains social security numbers or other Persopal Identifying Information, as
such term i defined in Paragraph B of this Section, the Contractor shall utilize best practice methods fep.,
encryption of elecironic records) to protect the confidentiality of such data The cbligation under this Section to
hold reports, information or data confidential shall not appiy whers the City would be required to disciose such
reponts, information or data pursuant to the State Freedom of Information Law (“FOIL™), provided that the
Contractor provides advance notice to the City, in writing or by e-mail, that it intends to disclose such reports,
information or datz and the City does pot inform the contractor, in writing or by e-mail, that such repors,
information, or data are not subject to disclosure under FOIL.

B. The Contractor shall provide notice to the Deparmment within three {3) days of the discovery by
the Contractor of any breach of security, as dsfined in Admin, Code § 10-501(b}, of ay data, encrypted or
otherwise, in s« by the Contractor that contains social security numbers or other personal identifying information as
defined in Admin. Code § 10-501 {*Personal Identifying Information™), where such breach of security arises ouwt of
the acts or omissions of the Confractor or its employees, subcontrastors, or agents. Upon the discovery of such
security breach, the Contractor shail take reasonable steps to remediate the cause or causes of such breach, and shall
provide notice to the Department of such steps. In the event of such breach of security, without limiting any other
right of the City, the City shall have the right to withhold further payments under this Agreement for the purposs of
set-off in sufficient soms to cover the costs of notifications andfor other actions mandated by any Law, or
administrative or judicial ordet, to address the breach, and including any fines or disallowances imposed by the State
or federal gevernment as a result of the disclosure. The City shall also have the right to withhold further payments
hereunder for the purpose of set-off in sufficient sums 1o cover the costs of credit monitoring services for the victims
of such a breach of security by a national credit reperting agency, andior any other commercially reasonable
preventive mezsure. The Department shall provide the Contractor with written notice and an oppormnity to
comment on such messures prior to implementation.  Alterpatively, at the City’s discretion, or if monies remaining
to be sarned or paid nnder this Agreement are insufficient to cover the costs detailed above, the Contractor shall pay
directly for the costs, detailed above, if any.

C. The Contractor shall restrict access to confidential information to persoms who have a legitimate
work related puspese to access such information. The Contractor agrees that it will mstruct its officers, employees,
and agents to maintain the confidentiality of any and all information required to be kept confidential by this
AfTemnanit.

D. The Contractor, and its officers, employees, and agents shall notify the Department, at any time
either during or after completion or termination of this Agreement, of any intended staternent to the press or any
intended 13suing of eny materral for publication in any media of communication (priot, news, television, radio,
Imernet, efc.) regarding the services provided or the data collecied pursuant to this Agresment at least twenty-four
(24} hours prior to any statement to the press or at least five (5} business Days prior to the submission of the material
for publication, or such shorter periods as are reasonable under the circumstances. The Contracior may not isse
any Statement or submitf any material for publication that includes confidential information as prohibited by this
Section 5.08.

E. At the request of the Department, the Contractor shall return to the Department any and afl
confidential information in the possession of the Commractor or its subcontractors. If the Comtractor or its
subcontractors are legally required io retain amy confidential information, the Contractor shall notify the Department
in writing and set forth the confidential information that it intends to retain and the reasons why it is legally required
i retain such information. The Contractor shali confer with the Department, in good faith, reparding any issues that
arise from the Contractor retaining such confidential information. If the Department does not reguesi such
information, or the Law does not require otheradise, such information shall be mamiained in zccordance with the
requirements get forth in Section 5.02.
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E A breach of this Section shall constinite a material breach of this Agreement for which the
Department may termigate this Agreement pursuant to Article 10, The Depattment reserves any and all other rghts
and remedics in the event of unauthorized disclosure.

ARTICLE 6 - COPYRIGHTS,
PATENTS, INVENTIONS, AND ANTITRUST

Section 6.01 Copyrights

A Any teports, documents, data, phorographs, deliverables, and/or other materials produced prirauant
to this Agreement, and any and all drafis andfer other preliminary materials in any format reiated to such items
produced pursuant to this Agresment, shall upon their creation become the exclugive property of the City.

E. Any reports, documents, deta, photographs, deliverables, and/or other materials provided pursuant
to this Agreement (“Copyrightable Materials™) shall be considered “work-made-for-hire® within the meaning and
purview of Section 101 of the United States Copyright Act, 17 U.S.C. § 101, and the City shell be the copyright
owner thereof and of all aspects, elements and components thereof in which copyright protection might exist. To
the exient that the Copyrightable Materials do not qualify as “work-made-for-hire,” the Contractor hersby
irrevocably transfers, assipms and conveys exclusive copyright ownership m and to the Copyrighiable Materals 1o
the City, free and cleer of any liens, claims, or other sncumbrances. The Conractor shall retain no copyright or
inteliecrusl property imerest in the Copyrightable Materials,. The Copyrishtable Materials shall be used by the
Contrector for no purpose other than in the performance of this Agresment without the prior written permission of
the Ciry. The Department may grant the Contractor a license o use the Copyrightable Materials on such teims as
determined by the Department and set forth in the license.

o The Centractor acknowledges that the City may, in its sole discretion, register copyright in the
Copyrightable Matertals with the United States Copyright Office or any other government agency authorized to
grani eapyright registrations. The Conwactor shall fully cooperate in this effort, and agress to provide any and afl
documentation necessary to aceomplish this.

D. The Contractor represents and warrants that the Copyrightable Materials: (i) are whally onginal
material not published elsewhere {except for material that is in the public domain); (i) do aot violate any copyright
Law; (fii) do not constitute defamation or invasion of the right of privacy or publicity; and (i¥) are not an
infringement, of any kind, of the rights of any third party. To the extent thai the Copyrightable Maierials
incorpotate any non-original material, the Contractor has obtamed all Decessary permmisgions and clesrances, in
writing, for the use of such non-original material under this Agreement, copies of which shall be provided to the
City ypon execution of this Agreement.

E H the services under this Agresment are supported by a federal grant of funds, the federal and
State government reserves a royalty-free, non-exclusive irrevocable kicense to reproduce, pubdish, or otherwise use
and to authorize others to use, for federal or Smte govemment purposes, the copyright in any Copyrightable
Matenats developed imder this Agreement.

F. If the Contractor publishes a work dealing with any aspect of performance under this Agresment,
or with the results of such performance, the City shall have a tayalty-free, non-exclusive irrevocable license to
reproduce, publish, or otherwise use such work for City povernmental purposes.

Section 4,02 Parenic and Invenfions

- The Conmactor shall promptly and fully report 1o the Department any discovery or invention ariging o of
or developed in the course of performance of this Apreement. I the services under this Agreement are supporied by
a federal grant of funds, the Contractor shall promptly and fully report to the federal government for the federal
government (o make 2 determination as 50 whether patent protection on such invention shall be sought and how the
rights in the invention or discovery, including rights under any patent issued thereon, shall be disposed of and
administered in order to protect the public interest
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Section 6.03 Pre-existing Rights

In no case shall Sections 6.01 and 6.02 apply to, or prevent the Contractor from asserting or protecting its
tights in any discovery, invention, report, document, data, photograph, deliverable, or other material in conpection
with or produced pursuant to this Agreement that existed prior to or was developed or discovered independently
from the activities direcily relsted to this Agreement. ’

Secton 6.4 Aptitrust

" The Conwactor herehy assigns, sells, and transfers to the City al! right, title snd interest in and to any
claims and cavses of action arising under the antitrust laws of the State or of the United States relating w the
particular goods or services procured by the City under this Agreement,

ARTICLE 7 - INSURANCE
Section 7.01 Agreement to Tnsure

The Contractor shall not commence performing services under this Agresment uniess and umtl all
imsurance required by this Article is in effect. and shall ensure continueus insurance coverage in the manner, form,
and Hmits required by this Article throughout the term of the Agreement,

* Section 7.02 Commercial Generat Liability Insurance

A The Contractor shall mainmin Commercial General Lizbility Insurance covering the Contractor &=
Mamed Insured and the City as an Additional Insured in the smonnt of at least One Milkion Dollars ($1,000,000% per
cecurrgnce. Such insurance shall protect the City and the Contractor from claims for property damage and/or bodily
imjury, including death that may arise from amy of the operations wnder this Agreement. Coverage under this
insurance shall be at least as broad as that provided by the most recently issued Insurance Services Office (*130™)
Form CG 0001, shall contain no exclusions other than as required by law or as approved by the Department, and
shall be "occurrence™ based rather than “claims-made.”

B. Such Commercial General Liability Insurance shall meme the City, together with its officials and
employees, as an Additional Insured with coverage at least as broad as the most recently issued ISO Form CG 20 10
C. The Contractor shall ensure that each subcontractor adds the City, together with its officials and

employees, as an Additional Insured nnder afl Commercial General Lisbility Insurance policies obmined by 2
subcontractor covering work performed by such subcontractor under this Agresment with coverage at least as broad
as the most recently isgrad ISO Form G 20 26,

Section 7.03 Professionat Liability Insurance

A At the Department's direction, if professional services are provided pursuant to this Agreement,
the Contractor shall maintain and submit evidence of Professional Liabitity Insurance appropriatz to the typefs) of
such services to be provided under this Agreement in the smount of at least One Million Doltars ($1,000,0003 per
claim. The policy or policies shall include en eadorsement to cover the Hability assumed by the Contractor undsr
this Agreement arising oul of the negligemt performance of professional services or caused by an ervor, omission or
negligent act of the Contractor or anyone employed by the Contractor.

B. All snbcontractors of the Contractor providing professional services under this Agreemeni shall
also maintain such insurance in the swmount of at lesst One Mitlion Doliars {(51,000,500) per claim, and the
Contractor shall provide to the Depariment, at the time of the request for subcomractor approval, evidence of such
Professional Liability Jusurance on forms acceptable to the Department

C. Claime-made policies will be accepted for Professional Liability Insurance. All such policies shail
have en extended reporting period opticn ot ausomatic coverage of not fess than two {2) years. If available as an
- option, the Contractor shall purchese extended reporting period coverage effective on cancellation or termination of
such insurance unlegs a new poliey is secured with a retroacive date, in¢leding at least the last policy year.
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Section 7.04 Warkers’ Compensation, Disability Benefits, and Employer's Liability Insurance

The Conmactor shail maintain, and ensure that each subcontactor maintains, Workers' Compensation
Insuratice, Disability Benefits Insurance, and Employer's Liability nsurance in accordamce with fhe Laws of the
State on behalf of, or with regard 1o, all employess providing services under this Agresment,

Section 705 Unemployment Insurance
To the enxttent required by Law, the Contractor shall provide Unemployment Insurance for its empiloyees.
Section 7.06 Bosiness Antomobile Liahility Insurance .

A If vehicles are nzed in the provision of services under this Agresment, then the Contractor shall
maintain Business Automobile Liability insurance in the amount of at least One Million Doliars (51,000,000) each
accident combined single limit for labilicy arising out of ownership, maintenance or use of any owaed, non-owned,
or hired vehicles to be used in conoection with this Agreement. Coverage shall be at least as broad as ISC Form
CAOQ00T, ed, 10701,

B. If vehicles are used for transporting hazardous materials, the Business Automobile Liability
Insurance shall be endorsed to provide pollation lisbility broadened coverage for covered vehicles (endorsement CA
00 48} as well as proof of MCS-90,

Section 7.07 General Requirements for Insurance Coaverage and Policies
A All required mgurance policies shall be maintained with companies that may lawfully issue the

required policy and have an A M. Best rating of at least A-/ “VII” or a Standard and Poor's rating of at least A,
nnless prior written approval is obtained from the City Law Department,

B All ingurance policies shall be primary (and son-contributing) to any insurance or self-inguramee
maintained by the City. .
C. The Coniractor shail be solely responsible for the payment of all premiums for all raquired

tnsurance policies and ali deductibles or self-insured retentions to which such policies are subject, whether or not the
City is an inswred ynder the policy.

D. There shall be oo self-insurance program with regard to any insurance required under this Article
uniess approved in writing by the Commissioner. Any such self-insurance program shall provide the City with all
rights that would be provided by traditional insurance required under this Article, including but not limited to the
defense obligations that msurers are required to undertake in liability policies.

E. The City’s Hmits of coverage for al} types of insurance required under this Article shall be the
grester of (1) the minmirm Jimits set forth in this Aticle or {1i) the limits provided 1o the Contractor as Mamed
Insvred under all primary, excess, and umbrella policies of that type of coverage.

F. All msurance policies required pursuant 1o Sections 7.02 and 7.03 shall contain an endorsement
requiring that the issuing insurance company endeavor o provide the City with advance written notice in the event
such policy is to expire or be vancelled or terminated for any reason, and io mail such notice to both the
Commissioner [insent Agency name and sppropriate address], and the New York City Comptroller, Atn: Office of
Contract Administration, Municipal Building, Cme Cenire Street, Room 1005, New York, New York 10007, Such
npiice is to be sent at leagt (300 deys before the expiration, cancellztion or termination date, except in cases of non-
payment, where at least ten {10) days written notice would be provided.

Section 7.08 Proof of Insurance

A For Workers® Compensation Insurance, Disabiltty Benefits Insurance, and Employer’s Liability
Insurance, the Contractor shall file one of the following within ten {10) Days of award of this Agresment. ACORD
forins are not acceptable proof of workers® compensation coverags.

1. C-105.2 Certificate of Workers' Compensation Ingurance;
2, U-26.3 - State Insurance Fund Certificate of Workers’ Compensation Insurance;
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3 Request for WC/DB Exernption (Form CE-200);

4. - Equivalent or successor forms psed by the New York State Werkers” Compensation
Eoard; or '

5 Other proof of insurapce in a form accepiable to the City.
B. For each policy required under this Agreement, except for Workers' Compensation Insurance,

Disability Benefiss Insurance, Employer’s Liability Insurance, and Usnemployment Insurance, the Contractor shall
file a Certificate of Insurance with the Department within ten {10} Dayvs of award of this Agreement. All
Ceriificates of Insurance shall be (a) in 2 form acceptable to the City and certify the issnance and sffectivensss of
such policies of insurance, each with the specified minimum limits; and (b} accompanied by the endorsement in the
Contvactor's general liability policy by which the City has been made an additional insured pursiant to Section
7.02(B). All Certificate(s) of nsurance shall be accompanied by either & duly execnted “Cartification by Broker” in
the form attached to this Appendix A or copies of all policies referenced i the Certificate of Insurance. If complate
policies have not yet beet i3sued, binders are acceptable, until such time as the compliete policies have been issned,
at which time such policies shall be submitted

C. Certificates of fpsurance cenfirming renewals of insurance shall be submited to the
Commissioner prior to the expiration date of coverage of policies required vnder this Article. Such Certificates of
Insurance shall cormply with the requirements of Section 7.08 (A} and Section 7.08(B), as applicable.

D. The Contractor shall provide the City with a copy of any policy required under this Article upon
the demand for such policy by the Commissioner or the New York City Law Depattment.

E. Accepiance by the Commissioner of a certificate or 2 policy does not excuse the Contracior from
maintaining policies consistent with all provisions of this Article {and ensuriag that subeontractors maintain such
policies) or from any liability arising from its failure o do $o. ’

F. In the event the Confractor receives notice, from an ingurance company or other person, that any
msurance policy required under this Article shall expire or be cancelled or terminated for any reasot, the Contractor
shall immediately forward a copy of such notice to both the Commissioner of DDC, 30-30 Thomson Avenue, Long
Island City, New York 11101, and the New York City Campiroller, Atn: Office of Contract Admmistration,
Mumicipal Building, One Centre Street, Room 1005, New York, Mew York 10007,

Section 7.09 Miscellaneows

A Where notice of loss, demage, occurrence, accident, claim or suit is required under a policy
maintained i accordance with this Article, the Contractor shall notify in writing all insurance carriers that issned
potentially responsive policies of any such event refating to any cperations under this Agresment (iociuding notice
to Commercial General Liability lnsurance carriers for events relating to the Conmracter’s own emiployees) ro later
tham twenty (20) Days after such event. Such notice shall expressly specify that “this notice is betng siven on behalf
of the City of New York as Additional Insured as well as the Named Insured.” Such notice shall also contain the
following information: the aumber of ihe inswrance policy, the name of (he named msured, the date and location of
the demage, ocowmrence, or accident, and the jdentity of the persons or things injured, damaged, or lost. The
Contractor shall simultaneously send & eopy of such notics to the City of New York cfo Insurance Claims Specialist,
Affitmative Litigation Division, New York City Law Department, 100 Chorch Stmeet, New Yorl, New York 10007,

B. The Conmactors failure to maintain any of the insurance required by this Article shall constione a
material breach of this Agreermeant  Such bresch shall not be waived or otherwise excosed by any action or inaction
by the City at any time.

C. Insurance coverage in the minimwm amounts required in this Article shall not rtelieve the
Contractor or its subcontreciors of any liability under this Agreement, nor shall it preciode the City from eXercising
any rights or taking ench other actions as are available to it under any other provisions of this Agreement or Law,

b The Contractor waives all rights against the City, including its officials and empioyees for any
damages or losses that are covered under any insurance required under this Article (whether or not such insurance is
acmually procered or clair: are paid therevnder) or any other ingorance appliceble to the operations of the Contracter
and/ar its subcontractors in the performance of this Agreement.
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E. In the event the Contractor requires any subcontractor to procure insurance with regard to any
operations under this Apreement and requires such subcontractor to name the Contractor as an additional insured
wnder such insurance, the Contractor shall ensure that such entity also neme the City, including its officiels and
employees, as an additional insured with coverage at least as broad as ISO form CG 20 26.

ARTICLE § - PROTECTION OF PERSONS AND PROPERTY
AND INDEMNIFICATION

Section 801 Reasonable Precautions

The Contractor shall t2ke all reasonable precautions to protect all persons and the property of the City and
of others from damage, loss or injury resulting from the Contractor’s and/or its subcontractors’ operations under this
Apgresrmant,

Section 802 Protection of City Property

The Contractor assumes the risk of, and shall be responsible for, any loss or damage w City property,
including property and equipment leased by the City, used in the performance of this Agreement, where such loss or
damage is caused by any tortious act, or failure to comply with the provisions of this Agreement or of Law by the
Contractor, its officers, employees, agents or subcontractors.

Section 8.03 Indemmification

The Contractor shali defand, mdemnify and hold the City, its officers and employess barmless from any
and all claims (even if the allegations of the lawsuit are without merit) or judgments for damages on account of any
injuries or dezth to any person or damage to anvy property and from costs and expenses to which the City, fts officers
and employees may be subjected or which it may suffer or incur allegedly arising out of or in connection with any
operations of the Contractor and/or its subeontractors o the extent resulting from any negligent act of conmmisgion or
omission, any intentional tortious act, or failure to comply with the provisions of this Agreement or of the Laws.
Insofar as the facts or Law relating to any claim would preclude the City from being completely indemnified by the
Contractor, the City shall be partially indemnified by the Contractor to the fullest extent permived by Law.

Section B4 Infringement Indemnification

The Contractor shall defend, indemnify and hold the City barmiess from any and all claims (even if the
allegations of the lawsuit are without merit) or judgments for damages 2nd from costs and expenses to which the
City may be subject to or which it may suffer or incur allegedly arsing out of or in connection with amy
miringement by the Contractor of any copyright, trade secrets, rademark or patent rights or any other property ot
personal right of any third party by the Contractor and/or its subconractors in the performance of this Agreement.
The Contractor shall defend, mdemnify, and boid the City hermless regardless of whether or not the alleged
infringement arises out of compliance with the Agreement’s scope of services/scope of work. Insofar as the facts or
Law relating {0 any claim would preciode the City from being completely indemnified by the Contractor, the City
shall be partially indemnifisd by the Contractor to the firllest extent permitted by Law.

Section £.05 Indemnification Obligations Not Limited By Insurance Obligation

The indemnification provisions set forth in this Articie shall not be Limited in any way by the Coniracior's
obligations to obtain and maintain insuranee a5 provided in this Agreement.

Section 8.06 Actions By or Against Third Parties
A, In the evemt any claim is made or apy action brought in any way relating to Agresment, other than

an action between the City and the Contractor, the Contracvor shall diligently render to the City withont additional
compensation all assistance which the City may ressopably require of the Contractor.
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B. The Contractor shall report to the Department in writing within five (5) business Days of the
initiation by or against the Contractor of apy legal action or procesding in commection with or relating to this
Agreement.

Section 807 Withhiolding of Paymenis

A In the event that any claim s made or any action is brousht against the City for which the
Contractor may be required to indemnify the City pursuant to this Agreement, the City shall have the right to
withhold further payrents under this Agreement for the purpose of set-off in sufficient sums to cover the said claim
oF action, |

E. In the event that any City property is lost or damaged as set forth in Section 3.02, except for
normal wear and tear, the City shall have the right to withhold further payments under this Apreement for the
purpose of set-off in sufficient sums & cover such loss or damage.

C The City shall oot, however, impose a setoff in the event that an insurance company that provided
Liability insurance pursnant to Article 7 above has accepted the City's tender of the claim or action without &
reservation of righis.

. The Depaitment may, sl its option, withhold for purposes of set-off any monies due o the
Contractor under this Agresmnent up to the amount of iy dizaliowances or questionsd costs resulting from any
audits of the Contractor or to the emount of any overpayment to the Contractor with regard io this Agreemnent.

E. The rights and remedies of the City provided for in this Section shali not be exclusive and are in
additien to any other rights and remedies provided by Law or this Agreement,
Section 8.08 No Third Party Rigiuts

The provisions of this Agreement shall ot be deemed to create any right of action in favor of third parties
apainst the Contractor or the City or their respective officers and employess.

ARTICLE ¢ - CONTRACT CHANGES
Section 9.01 Contract Changes

Changes to this Agreemnent may be made only 2s duly anthorized by the ACCO or his or her desiges and
in accordance with the PPB Rules, Any amendment or change to this Agresment shall not be valid vnless made i
wrinag and signed by authorized representatives of both parties. Contractors deviating fromn the requirements of this
Agresment without a duly approved and executed change order document, or written contract modification or
amendment, o so at their own sk

Section 9.9 Changes Through Fault of Contractor

In the event that any change is required in the data, docements, deliverables, or other services o be
provided under this Agreement becanse of neglipence or error of the Contractor, no additional compensation ghall be
paid to the Contractor for making such change, and the Conractor is obligated o0 make such change withour
additiona] compeneation. .

ARTICLE 10 - TERMINATION, DEFAULT, AND REDUCTIONS IN FUNDING
Section 10.01 Termination by the City Without Canse

A The Ciry shall have the right to terminste this Agreement, in wheole or in part, without canse, in
accordanee with the provisions of Section 10,05, -

E. I the Ciry tetminates this Agreement pursuant to this Section, the following provisions apply.
The City shall not incur or pay any further obligation pursuant to this Agreement beyond the termination date set by
the: City pursuent to Section 10.05. The City shail pay for services provided in accordance with this Agreament

Page 17 0of 33



Appendix A December 2010 Final

priot t the termination date. In addition, any obligation necessarily incurred by the Contractor on account of this
Agreement prior fo receipt of notice of termination and falling due after the tenmination date shall be paid by the
City in accordance with the terms of this Agreement. In no event shall such obligation be construed as meluding
any lease or other occupancy agreement, oral or written, entered mto between the Contractor and its landlord.

Section 10,02 Reductions in Federal, State and/er City Funding

A Thiz Agreement is fimded in whols or in part by funds secured from the federal, State andfor City
governments. Should there be a reduction or discontimrance of such funds by action of the federal, Sate andior City
governments, the City shall have, in iis sole discretion, the right to tepminate this Apresment in whole or in part, o
te reduce the funding and/or level of services of this Agreement caused by such action by the federal, State and/or
City governments, including, m the case of the reduction opiion, but not limited to, the reduction or elimination of
PrOZIams, services or service components,; the reduction or elimination of contract-reimbursable staff or staff-hours,
and corresponding reductions in the budget of this Agreement and in the total amount payable under this A presyent,
Any reduction in funds pursuant 1o this Section shall be sccompanied by an appropriate reduction in the services
performed under this Agreement,

B. In the case of the reduction optien referred to in Parapraph A, above, any such reduction shall be
effective a3 of the date set forth in a written notice thereof to the Contractor, which shall be mot less than tharty (30
Days from the date of such notice. Prior o seading such notice of reduction, the Deparmment shall advige the
Contractor that such option is being exercised and afford the Contractor an opporunity to make within seven (7)
Days any suggestion{s) it may have as to which programis), service(s), service component(s}, staff or staff-hours
mmght be reduced or eliminated, provided, however, that the Deparument shall not be bowd to utilize any of the
Coniractor’s suggestions and that the Department shall have sole discretion as to how to effectuate the reductions.

. If the City reduces fimding pursuent to thiz Section, the following provisions apply. The City
shall pay for services provided in accordance with this Agreement priar to the reduction date. In addition, any
obligation necessarily incurred by the Contractor on account of this Agreement prior to receipt of notice of reduction
and falling due after the reduction date shall be paid by the City in accordance with the terms of this Agreement. In

no event shall such obligation be constrired ag including any leass or other ¢ccupancy agreement, oral or written,
entered into berween the Conmactor and its landbord.

D. To the extent that the reduction in public funds is a result of the State determining that the
Contractor may teveive medical assistance funds pursuant to titie eleven of article five of the Social Services Law to
fund the services contained within the scope of a prograrm under this Agreement, then the notice and effective date
provizions of this section shall not apply, and the Department may reduce such public fands suthorized under this
Agreement by informing the Contractor of the amount of the reduction and revising attachments to this sgreement as
appropriate.

Section 10.03 Contractor Default

A The City shall bave the right to declare the Contractor in default:

I Upon a breach by the Contractor of a material term or condition of this Agreement,
meluding unsatisfactory performance of the services;

2 Upon insolvency or the commencement of any proceeding by or against the Contractor,
either voluntarily or involuntarily, under the Bankruptey Code or relating to the insolvency, receivership,
liquidation, or composition of the Contracter for the benefit of creditors;

3. If the Cantractor refises or fails to proceed with the services under the Agresment when
and as directed by the Commissioner
4. If the Contracior or any of itz officers, directors, parmers, five percent (3%) or greater

sharehoiders, principals, or other employes or person substantially involved in its activities are indicted or
convicted after execation of the Agreement umder any state or fedsral law of any of the following:

a. a criminal offense incident 1o obtumng or attemnpting to obtain or performing a
public or private contract;
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b. fraud, embezzlement, theft, bribery, forgery, falsification, or destruction of
records, or receiving stolen property,

c. a criminal violation of any state or federal antitmst law,

d. vicjation of the Racketeer Influence and Corrupt Organization Act, 18 US.C. §

1961 et seq., or the Mail Frand Act, 18 US.C. § 1341 et seq., for acks in connection with the
submission of bids or propozals for a public or private coniract,

e conspiracy 1o comnit any act or omission that would constitute grounds for
conviction or lisbility under any statute described in subparagraph (d) above; or
f an offense indicating a lack of business integrity that seriously and direcily

affects responsibility as a City vendor.

3 If the Contractor or eny of its officers, directors, partners, five percent {5%) or greater
shareholders, principals, or other employee or person substantially involved in its activities are subject to a
Judgiment of civil liability under any state or federal antitrust law for acts or cimissions in connection with
the submission of bids or proposals for a public or private contract; or

&, If the Contractor or any of its officers, directors, pariners, five percent (5%) or preater
shareholders, principals, or other empluyes or person substantially involved in its activities makes or causes
to be made any false, deceptive, or frandulent material statement, or fail 0 make a required matsrial
sigtement in any bid, proposal, or application for City or other govermnment work.

B. The right to declare the Contractor in defanit shall be exercised by sending the Comtractor 2
writtets notice of the conditions of default, signed by the Commissioner, settinp forth the ground or grounds upon
which such default iz deciared (*Notce to Cure™). The Conmractor shall have ten {10) Days from receipt of the
Notice to Cure or any longer period that is set forth in the Notice to Cure to cure the defauit. The Commissioner
may temporsarily suspend services under the Agreement pending the outeome of the defauit proceedings pursuani to
this Section.

. If the conditions set forth in the Notice to Cure are not cured within the psriod set forth m the
Motice to Cure, the Commissioner may declare the Contractor in defanlt pursuant to this Sectivn. Before the
Commissioner may exercise his or her right to declare the Contractor in default, the Commissioner shall give the
Contractor an opportmity ¢ be heard upon not iess than five (5) business days notice. The Commissioner may, in
his or her diseretion, provide for such opportunity te be in writing or in person.  Such opportunity to be heard shall
ot oceur prior o the end of the cure period but notice of such opportunity to be heard may be given prior to the end
of the cure peried and may be given contemporansously with the Notice to Cure,

D. After the opportunity to be heard, the Commissioner may terminste the Agreement, in whoie or in
part, upon finding the Contractor in defeult pursuant to this Section, in accordance with the provisions of Section
10.05,

E. The Commissioner, after declaring the Contractor in default, may have the services under the
Agreement completed by such means and o such manner, by contract with or without public letting, or otheraise, as
he or she may de=m advisable i accordance with applicable PPB Rules. After such completion, the Commissioner
shall cenify the expense incurred i such completion, which shall include the cost of re-letting. Should the expenss
of such completion, as certified by the Commissioner, exceed the total sum which would bave been pavable under
the Agreement if it had been completed by the Contractor, any excess shall be promptly paid by the Coniractor upon
demand by the City. The excess expense of such completion, including any and all relased and incidental costs, as
s0 certified by the Commissioner, and any liquidated damages assessed against the Contractor, may be charped
againgt and deducted out of monies eamed by the Contractor.

Section 10.04 Force Majeure

A For purposes of this Agreement, a foree majeure avent is an set or event beyond the control and
without any fauit or negligence of the Contractor (“Foree Majeure Event™). Such events may include, but are not
levited to, fire, flood, eerthquake, storm or other namrsl disaster, civil commotion, war, terrorism, riot, and labor
disputes not brought about by any act or omission of the Contractor.
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E. In the event the Contractor cannot comply with the terms of the Apresment (including any failure
by the Contractor to make progress in the performance of the services) because of a Force Majeure Event, then the
Contractor may ask the Commissioner to excuse the nonperformance sndfor terminate the Agreement. If the
Commissioner, in his or her reasonable discretion, determines that the Contractor cannot comply with the terms of
the Agreement becanse of & Force Majeurs Event, theo the Commissioner shall excuse the nonperformance and may
terminate the Agreement. Such a termination shall be deemed to be without cause.

- C If the City terminates the Agresment pursuant to this Sectior, the following provisions apply. The

City shall not ineur o pay any fusther obligation pursuant to this Agreement beyond the temnination date. The City
- shall pay for services provided m accordance with this Agreement prior to the termination date. Any obligation
necessarily incurred by the Contractor oo account of this Agreement prior to receipt of notice of termination and
faliing due after the termination date shall be paid by the Ciry in accordance with the terms of this Agresment Ju no
event shall such obligation be construed as including any lesse or other octupsncy agtesment, oral or wiitten,
entered into berween the Contractor and its landiord.

Sectinn 10.05 Procedires for Terminaion

A The Department andfor the City shall give the Contractor written notice of any termination of this
Agreement. Such notice shall specify the applicable provision{s} under which the Agresment is terminated and the
effective date of the termination. Except as otherwise provided in this Agreement, the notice shall comply with the
provisions of this Section. For termimation without canse, the affective date of the termination shall not be less than
ten (10) Pays from the date the notice is personally delivered, or fifieen (15} Days from the date the notice is sither
sent by certifted mail, return receipt requested, or sent by fax and deposited in a post office box regularly maintained
by the Uniied States Postal Service in 2 postage pre-paid envelope. In the case of termimation for default, the
effective date of the termination shall be as set forth above for a termination without cause or such earlier date as the

Commissioner may determine. If the City terminases the Agresment in part, the Contractor shall comtinue the
performance of the Agreement to the extent not terminated.

B. Upon termination or expraton of this Agreement, the Contractor shall comply with the City
close-ont procedures, incloding but not limited to:

1. Accounting for and refunding to the Departmoent, within forty-five (45) Days, any
unexpended funds which have been advanced to the Contractor pursuant to this Agreement;

2 Furnishing within forty-five (45) Days an inventory to the Departmesnt of al) equipment,
appurtenances and property purchased through or provided under this Agresment and camrying ont any
Depattment or City directive conceming the disposition of such equipment, appurtenances and property,

3. Turning over to the Department or its designess all books, records, docwments and
waterial specifically relating to this Agreement that the Departmeent has requested be murned over;

4. Submitting to the Department, within minety {30) Days, a final statement and report
relating to the Agreement The report shall be made by a certified public accountant or a licensed public
accoumiant; and

5. Froviding reasonable assistance to the Depeartment ip the tramsition, if any, to 2 new
CONtrAckor,

Seciion 10.06 Milscellaneons Provisions

A The Commissioner, in addition to any other powets g2t forth in this Agresment or by operation of
Law, may suspend, in whole or in part, any part of the services to be provided vnder this Agreement whenever in his
or her judgment such suspension is required in the best interest of the City. If the Commissioner suspends this
Agreement pursuant to this Section, the City shall not incur or pay any further cbligation pursuant to this Apresment
beyond the suspension date until such suspension is lified. The City shall pay for services provided in accordance
with this Agreement prior to the suspension date. 1n addition, any obligation necessarily incurred by the Contractor
on accemnt of this Apreement prior to recsipt of noiice of suspersion and falling due during the suspension period
shall be paid by the City in accordance with the terms of this Agreement.
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B. Notwithstanding any other provisions of this Agreement, the Contractor shall not be relieved of
liability to the City for damages susiained by the City by virtue of the Contractor’s breach of the Agreement, and the
City may withhold payments to the Contractor for the purpose of set-off in the amoust of damages dve 1o the City -

- from the Contractor. ' ' _ .

C. The rights and remedies of the City provided in this Article shall not be exclusive and are in
addition to all other rights and remedies provided by Law or under this Agreement, :

ARTICLE 11 - PROMPT PAYMENT AND ELECTRONIC FUNDS TRANSFER
Section 11.01 Prompt Payment

A The prompt payment provisions of PPB Rule § 4-06 are applicable to payments made under this
- Agreement The provisions generally require the paywent to the Contractor of miterest on payments made after the
required payment date, as set forth in the PPB Rules.

B. The Centractor shall submit a proper invoice to receive paymemt, except where the Agreement
provides that the Contractor will be paid at predetermined intervals without having to submii an invoice for each
scheduled payment

. Determination of interest due will be made i accordance with the PPB Rules and the applicable
rate of intereat shall be the rate in effect at the time of payment

Seciion 11.02  Electronic Fands Transfer

A n accordance with Admin. Code § 6-107.1, the Comtractor agress fo accept payments under this
Agreement from the City by electronic funds ransfer. An electronic funds transfer is any wansfer of fonds, other
than a tramgaction originated by check, draft, or similar paper insthnment, which is nitiated through an elecironic
terminal, telephonic inswrument or computer or magnetic tape so as o order, instruct, or authorize a financial
instimtion to debit er credit an account. Prior to the first payment made under this Agreement, the Contracior shall
designate one financial institution or other authorized pavment agent and shall complete the “EFT Vendor Payment
Enroliiment Form™ available from the Agency or at hepe/fwww.nye.gov/dof in arder to provide the commissioner of
the Department of Finance with information necessary for the Contractor to receive electronic funds tansfer
payments throngh the designated financiat instimation or suthorized payment agent. The crediing of the amouns of 2
payment to the appropriate account on the books of a financial institution or other suthorized payment: agsni
designated by the Contractor shall constitute full satisfaction by the City for the ameunt of the pavment inder this
Agreement.  The aceount information supplied by the Contractor to facilitate the electromic funds transfer shall
remain eonfidential to the fullest extent provided by Law.

B, The Agency Head may waive the application of the requirements of this Section to payments on
coniracts enteted into pursuant to Charter § 315, In addition, the commissioner of the Department of Finance and
the Compirolter may jointly issue standards pursuant to which the Agency may waive the requirements of this
Section for payments in thé following circumstances: (i) for individuals or classes of individuals for whom
compliance imposes a hardship; (ii) for classifications or types of checks: or (iii) in other circumstances as may be
necessary in the best interest of the City.

C This Section is applicable to contracts valued at Twenty-Five Thousand Doilars (325,000} md
above.

ARTICLE F2 - CLATMS
Section 12.01 Chaice of Law

This Agreement shell be deemed to be executed in the City and State of New Yorl: regardless of the
domicile of the Contractor, and shall be governed by and construed in accordance with the Laws of the State of New
York (notwithstanding New York choice of Jaw or conflict of law principles} and the Laws of the United States,
where applicable,
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Section 12.02 Jurisdictior and Venue

The parties agree that any and all claims asserted by or against the City arising uader or related to this
. Agteemnent shall solely be heard and determined either in the courts of the United States located in the City ot in the
eourts of the State Jocated in the City sand County of New York. The parties shall consent to the dismissal and/or
transfer of any claims asserted in any other venue or forumn to the proper venue or foram. If the Contractor imitiates
any action in breach of this Section, the Contractor shal} be responsible for and shall promptly reimburse the City for
any atorneys’ fees incurred by the City in removing the action to a proper cowrt consistent with this Secton.

Section 12.03 Resolution of Disﬁutes

A Except a2 provided in Subparagraphs (A1) and (A)2) below, all disputes hetween the City and
the Contractor that arise under, or by virme of, this Agreement shall be finally resoived in accordance with the

provisions of this Section and PPB Rule § 4-09. This procedure shail be the exclusive means of resolving any such
digputes,

L. This Section shall not apply to disputes concerning matters deatt with in other sections of
the PPB Rules or to disputes involving patents, copyrights, trademarls, or trade secrets (as interpreted by
the courts of New York State) relating o proprietary rights in computer software, or to termination other
than for eayse,

2 For copstruction and construction-related services this Section shall apply only to
disputes about the scope of work delineated by the Apreement, the interpretation of Agreement documents,
the amount w0 be paid for extra work or disputed work performed in connection with the Agreement, the
conformity of the Contractor’s work to the Agreement, and the acceptability and quality of the Contracior’s
work; such disputes arise when the City Engineer, City Resident Engincer, City Enpineering Audit Officer,
or other designee of the Apency Head makes a determination with which the Comntractor dizagress. For
construction, this Section shall not apply to kermination of the Agreement for canse or other than for cause,

B. All determinations required by this Section shail be clearly stated, with 2 reasoned explanation for
the determination based on the informstion and evidence presented to the party making the defermination. Failure to
make such determination within the time required by this Section shall be desmed a non-determination without
prejudice that will allow application to the next level.

C During such tinze as any dispute is being presested, heard, and considered pisuant to this Section,
the Agreement terns shall remain in full force and effect and, unless otherwise directed by the ACCO or Engineer,
the Contractor shali coniinue to perform work in accordance with the Agrrement and as directed by the ACCO or
City Engineer, City Resident Engineer, City Engineering Audit Officer, or other designee of the Agency Head.
Failure of the Contractor to contirme the work as directed shall constitate a waiver by the Comtractor of any and all
claims being presented pursuant to this Section and a material breach of contmact,

D. Pregentation of Drispute to Agency Head.

L. Notree of Dispute and Agency Responss. The Contractor shall present itz dispute in
writtng ("Notice of Dispuie™} to the Agency Head within the time specified herein, or, if no time is
specified, within thirty (30) Days of receiving written notice of the determminarion or action that is the
subject of the dispute. This notice requirement shall not be read to replace any other notice requirements
contained in the Agreement. The Notice of Dispute shall inelude all the facss, evidence, documents, or
other basis vpon which the Conmactor relies in support of its position, as well as a detailed computation
demonstrating how any amenat of money claimed by the Contracter m the dispute was arrived at. Witkin
thirty (30} Days efter receipt of the complete Notice of Dispute, the ACC0 or, in the case of construction or
construction-related setvices, the City Engineer, City Resident Engineer, City Engineering Aundit Officer,
or other designee of the Agency Head, shall submit to the Agency Head 21! materials he or she desms
peranent 1 the digpute. Following inivial submissions o the Agency Head, either party may demand of the
other the production of any document or other material the demanding party believes may be relevant to the
dispute. The requesied party shall produce all relevant materials that are not atherwise protected by a legal
privilege recognized by the courts of Mew York State. Any question of relevanecy shall be determined by
the Agency Head whose decision shall be final Willfol ailure of the Contractor to produce any requested
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" material whose relevancy the Contractor has not disputzd, or whose relevaney has been affirmatively
determined, shall constimite a waiver by the Contractor of its claim. '

_ 2. Agency Head Inquiry. The Agency Head shall examine the material and may, in bis or -
ber discretion, convene an informal conference with the Contractor and the ACQO and, in the case of
construction or construction-related services, the City Engineer, City Resident Engineer, City Engineering
Andit Officer, or other designee of the Agency Head, to resolve the issue by mumel consent priar to
reaching a determination. The Agency Head may seek such technical or ofher expertise as ke or she shall
deem appropriate, including the use of neutral mediators, and reguire any such additional material from
either or both parties as he or she deems fit. The Apency Head's ability to render, and the effect of, a
decision hereunder shall not be impaired by any negotistions in connection with the dispute presented,
whether or not the Agency Head participated therein, The Agency Head may or, at the request of any party
to the dispute, shall compe] the participation of any other contractor with 2 contract related to the work of
this Agreement and that contractor shail be bound by the decision of the Agency Head. Any contractor
thus brought into the dispute resolution provesding shall have the same rights and obligations under this
Section as the Contractor initiating the dispute. '

3 Apency Head Determination  Within thirty (30) Days after the receipt of all materials
and information, or such longer time as may be agreed to by the parties, the Agency Head shall make his or
her determination and shatl deliver or send 2 capy of such detersinstion to the Coniractor and ACCC and,
in the case of construction or construction-related services, the City Engineer, City Resident Enginesr, City
Engineering Audit Officer, or other designee of the Agency Head, together with a statement concerning
how the decision may be appealed.

4, Finality of Agency Head Decision. The Ageney Head’s decision shall be final and
binding on all parties, unless presented o the Contract Dispite Resolution Board (“CDRE") pursuant to
tiis Section. The City may not take a petition to the CDRE. However, should the Contractor take such a
petition, the City may seek, and the CDRB may render, 2 determination iess favorsble to the Contractor and
more favorable to the City than the decision of the Agency Head.

E. Presentation of Dispute to the Comptroller. Before any dispute may be brought by the Contractar
to the CDRE, the Contractor must first present its claim to the Comptroiler for his or ber review, investigation, and
possible adjustpent,

L Time, Fotmn, and Content of Notice, Within thirty (30) Days of receipt of a decision by
the Agency Head, the Contractor shell submit to the Comptroller and to the Agency Head a Motice of
Claim regarding its dispute with the Agency. The Notice of Claim shail consist of (i) 2 brief statement of
the substance of the dispwie, the amount of money, if any, claimed apd the reason(s) the Contractor
contends the dispute was wrongly decided by the Agency Head; (ji) a copy of the decision of the Ageney
Head; and (iif} a copy of all materials submitted by the Contractor to the Agency, including the Notice of
Dispute. The Contractor may not present to the Compioller any material not prezented to the Agency
Head, except at the request of the Comptroller.

2 Agency Responge. Within thirty (30) Days of receipt of the Notice of Claim, the Apgency
shall make available 1o the Comptroller a copy of all matenial submitied by the Agency to the Agency Head
in connection with the dispute. The Agency may not prasent to the Comptroller any materizl not presented
w0 the Agency Head, excepl at the request of the Compiroller,

ER ComptreHer Investigation. The Comproller may investigate the claim in dispute and, in
the course of such investigation, may exercise all powers provided in Admin. Code §§ 7-201 and 7-203. In
addition, the Compiroller may demand of either party, and such party shall provide, whatever additional
material the Comperoller deems pertinent 10 the claim, including original business records of the
Comtractor. Wiilful failure of the Contracior to praduce within fifieen {15) Days any material requested by
the Comptroller shall constitute a waiver by the Conmactor of its claim.  The Comptroller may also
schedule an informal conference to be attended by the Contractor, Agency representatives, and apy other
personnel desived by the Comptroller.

4, Cpportunity of Comptrolier to Compromise ot Adjust Claim. The Compiroller shall have
forty-five {45} Days from his or her receipt of all materials referred o in Paregraph (E)(3) above to
investigate the disputed claim  The period for investigation and compromise may be further extended by
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agreement between the Contractor and the Compiroller, to a maximum of ninety (900 Days from the .

Comptroller's receipt of all the materials. The Contactor may not present its petition to the CDRB until
-~ the period for investigation and compromise delineated m this Paragraph hes expired. In compromising or

adjusting any claim hereunder, the Comptroller may not revise or disregard the terms of the Agreement.

F. Contract Dispute Resolution Board. There shall be a Contract Digpure Resolution Board
composed of

1 the chief administrative law judge of the Office of Administrative Trials and Hearings
("OATH™) or his or her designated OATH admmistraiive law judge, who shall act as chairperson, and may
adopt operational procedures and issue such orders consistent with this Section as may be necessary in the
execution of the CDEB’s fumctions, including, but not limited to, granting extensiong of time to present or
respond o submissions;

2 the City Chief Procurement Officer (*CCPO™) or his or her designee; any designee shall
have the requisite background to comsider and resolve the merits of the dispute and shail not have
participated personally and substantially in the particular matter that is the subject of the dispute or report to
anyone who so participated; and

3. a person with appropriste experiise who is not an employee of the City. This person shall
be selecied by the presiding administrative law judge from a prequalified panel of individusis, establighed,
and administered by OATH, with appropriate background to act as deciston-makers in a dispite. Such
individuals may not have a contract or dispute with the City or be an officer or employee of any company
or orgarization that does, or regularly represent pergons, companies, of oTganizations Daving disputes with
the City,

G, Petition to CDRB. In the event the claim has not been setded or adjusted by the Comptroller
within the period provided in this Section, the Contractor, within thirty (20} Days thereafter, may petition the CDEB
to review the Agency Head determination.

1. Form and Content of Petiion by the Contractor. The Comntractor shall present its dispute
to the CDREB m the form of a petition, which shall incinde (i) 2 brief statement of the suhatance of the
dispuie, the amount of money, if any, claimed, and the reason(s) the Contractor contends that the dispute
was wrongly decided by the Agency Head; (ii) 2 copy of the decision of the Agency Head; (iii) copies of all
materials submitied by the Contractor to the Agency; (iv) a copy of the decision of the Comptroller, if any,
and (v} copies of all correspondence with, and material subminted by the Contractor te, the Comptroller's
Office. The Contractor shaill concurrently submit four complate sets of the petition: one to the Corporation
Commsel (Attn: Commercizl and Real Estate Litigation Division), and three to the CDRBE at OATH's
offices, with proof of service on the Corporation Counsel In addition, the Contractor shall submit & copy of
the statement of the substance of the dispute, cited in (i) above, to both the Agency Head and the
Comptroller. '

2. Agency Response. Within thirty (30) Days of receipt of the petifion by the Corporation
Counsel, the Agency. shall respond to the statement of the Contractor and make availabie to the CDRB all
material it submitted to the Agency Herd and Compiroller, Three complete copies of the Agency response
shall be submitted 1o the CDRB at OATH's offices and one to the Contractor. Extensions of time for
submittal of the Apency response shall be given as necessary upon a showing of good cause or, upon the
consent of the parties, for an initial period of up to thiro (30% Days.

3 Further Proceedings. The CDREB shall permit the Commaceor to present its case by
snbmission of memoranda, briefs, and oral argument. The CDRE shall also permit the Agency to present its
case in yesponse 1o the Contractor by submission of memorands, briefs, and oral argument. If requesied by
the Corporation Counsel, the Compuoller shall provide reasonable assistance in the preparation of the
Agency’s case. Neither the Contractor aor the Agency may support its case with any documentation or
other material that was not considered by the Comptrolier, unless requesied by the CDRE. The CDRE, in
its discretion, may seek such techimieal or other expert advice as it shall deem appropriate and may seek, on
it own or upon application of a party, any such additional material from any party as it desms fit. The
CDREE, in its digcretion, may combine more than one dispute between the parties for coneurrent resolation.
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4. CDEE Determination. 'Within forty-five (45} Dayvs of the conclusion of all submissions

.and oraj argumenis, the CDRE shall render a decision resolving the dispute. In an unusnally complex case,

the CDRE may render its decision in a longer period of time, not to exceed ninety (90) Days, and shall so

advise the parties at the commencement of this peried. The CDRE’s decision must be consistent with the

terms of this Agresment. Decisions of the CDRB shall only resolve matters before the CDREB and shall not
have precedential effect with respect to matiers not before the CDRE.

5. Notification of CDRE Decision. The CDRE shall send a copy of its decision to the
Contractor, the ACCO, the Corporation Counsel, the Comptroller, the CCPO, and, in the case of
construction or construction-related services, the City Engineer, City Resicent Engineer, City Engineeting
Audit Officer, or other designee of the Agency Head. A decision in £2vor of the Contractor shall be subject
to the prompt payment provisions of the PPB Rules. The required payment date shall be thirty (30} Days

. after the date the parties are formally notified of the CDRB’s decision.

8, Finality of CDRB Decision. The CDRB’s decision shall be final and binding on all
parties. Any party may seek review of the CDRB's decision solely in the form of a challenge, filed within
four months of the date of the CDRB’s decision, in a cowrt of competent jurisdiction of the State of New
York, County of New York pursuant 1o Article 78 of the Civil Practice Law and Rulss. Such review by the
cowrt shall be limited to the question of whether or not the CDRB’s decision was made in violation of
lawtul procedure, was affected by an error of Law, or was arbitrary and cepricious or an abuse of
discretion. No evidence or information shall be inroduced or relied upon in such proceeding that was not
presented to the CDRE in accordance with PPE Rules § 4-09.

0 Any termination, cancelletion, ot alleged breach of the Agreement prior to or during the pendency
of any proceedings pursnant to this Section shsll not affect or impair the ability of the Agency Head or CDRB to
make a binding and final decision pursuant to this Section.

Section 1204 Claims and Actions

A Any claim against the City or Departmem based on this Agreement or arising out of this
Agreement that is not subject to dispute resolution under the PPR Rules or this Agreement shall not be made or
asserted in any legal proceeding, vnless the Contractor shall have strictly complied with all requirements relating to
the giving of notice and of information with respect to such claims as provided in this Apreement.

B No action shall be instituted or maintzined on any such claims vnless such action shall be
commenced within six (6) months after the date of filing with the Compiroller of the certificate for the final payment
under this Agreement, or within six (6) months of the termination or expiration of this Agreement, or within six (5)
months afier the acorual of the cause of action, whichever first ocenrs.

Section 12.05 No Claim Against Officers, Agents or Employees

No claim shall be made by the Contractor against any officer, agent, or employee of the City in their
personal capacity for, or on account of, anything done or omitted in connection with this Agrecraent.

Seciion 12.06 General Release

The acceptance by the Contractor or its assigness of the final pavment under this Agreement *whether by
check, wite transfer, or other mreans, and whether pursuant to invoice, voucher, judgment of any court of competent
jurisdiction or any other administrative means, shali constitute and operas &5 a releass of the City from any and all
claimg of and liability ts the Contractor, of whish the Contractor was aware of should reagonahly have been avare,
anising cut of the performance of this Agresment based on actions of the City priot t0 such acceptance of final
payment, excepting ay disputes that are the subject of pending dispute resolution procedures.

Section 12.07 Ne Waiver

Waiver by either the Department or the Contractor of a breach of any provision of this Agreement shatl not
be desmed to be a waiver of any ofher or subsequent breach and shall not be construed to be a madification of the
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terms of the Agreement unless and until the same shalt be agreed to in writing by the parties as set forth m Section
49.01.

ARTICLE 13 - APPLICABLE LAWS

Section 13.01 PPE Rules

This Agreement is subyject to the PPB Rules. In the event of a conflict between the PPB Rules and &
provision of this Agreement, the PPE Rules shall take precedence.

Section 13.02 All Legat Provisions Deemed Incinded

Each and every provision required by Law to be inserted in this Agreement is hereby deemed to be a part of
this Agrecment, whether actually inserted or not.

Section 1303 Severabilicy / Unlawful Provisions Deemed Stricken

If this Agreement contains any untawful provision not an sssential part of the Agreement and which shall
a0t appear to have been 2 controlling or material inducement to the making of this Agreement, the unlawfu)
provision shall be deemed of no effect and shall, upon nosice by either party, be deemed stricken from the
Agreement without affecting the binding force of the remaimder.

Sectinn 13.04 Compiliance With Laws

The Contractor shall perform al? services under this Agresment in accordance with all applicable Laws as
are in effect at the time such services are performed.

Section 13.05 Americans with Disabillties Act {ADA)

A, This Agreement is acbject to the provisions of Subtitle A of Title II of the Americans with
Disabilities Act of 1990, 42 1.8.C. § 12131 et seq. (“ADA”) and regulations promulgated pursuant thereto, see 28
CFR Part 35. The Contractor shall not discriminate against an individual with a disability, az defined in the ADA, in
providing services, programs, of activities pursuant to this Agreement. If direcied to do so by the Department to
ensure the Coniractor's compliance with the ADA during the term of this Agreement, the Contractor ghall prepare a
plan (“Compliance Plan™) which lists its program site(s) snd describes in detail, how it imends to make the services,
programs and activities set forth in the scope of services herein readily accessible and usable by individuals with
disabilities at such site(s). In the event that the program site is not readily accessible and vsable by individuals with
disabilities, coptractor shall also include in the Compliance Plan, a deseription of wesscnable alternative means and
methods that result in making the services, programs or activities provided under this Agreement, readily sccessible
to and wsabie by mdividuals with digabilities, including but not jimived to peaple. with visusl, anditory or mobility
diszbilities. The Contractor shall submit the Compliance Plan to the ACCO for review within ten {10} Days after
being directed to do so and shall abide by the Compliance Plan and implement any action detailed ip the Compliance
Plan 1o make the services, programs, or activities accessible and nsable by the disabled.

B. The Contractor's failure to either submit a Compitance Plan as required herein or implement an
approved Compliance Plan may be deemed a material breach of this Agreement and result in the City terminating
“this Agreement,

Section 13.06 Not Lised
Section 13.07 Participation in an International Boyeott
&, The Contractor agrees that neither the Contractor nor any substantially-cwned affilisied company
is participating or shall pariicipate in an international boycett i violation of the provisions of the federal Export

Administration Aet of 1979, as amended, 50 U.S.C. Appendix. §4 2401 et seq., or the regulations of the United
States Department of Commerce promulgated thereunder.
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B. Upon the final detetmination by the Commerce Department ot any other agency of the United
States as.to, or conviction of, the Contractor or & substantially-owned affiliated company thereof, of participation n
#n intemationa] boycott in viclation of the provisions of the Export Administration Act of 1979, as amended, or the
reguiations promulgated thereunder, the Comptroller may, at his or her option, render forfeit and void this
Agreement. .

C The Contractor shall comply in all respects, with the provisions of Admin. Code § 6-114 and the
rules issued by the Compiroller therennder. :

Section 13.08 MacBride Principles

A In accordance with and to the extent required by Admm. Code § 6-115.1, the Contractor stipulates
that the Contractor and any individual or legal entity in which the Contractor bolds a ten percent (10%) or greater
- ownership interest and any individual or legal entity that bolds a ten percent (105 or preater ovwmership interest in
the Conrractor sither (a) have no business operations in Morthern Ireland, or (b) shall take lawful steps in good faith
1o conduct any business operations they have in Northern Ireland in accordance ‘with the MacBride Principles, and
shall permit independent monitoring of their compliance with such principles.

B. The Contractor agrees that the covenants and representations in Paragraph A sbove are materal
conditions i this Agreement.
C. This Section does not apply if the Contractor is a not-for-profit corporation.

Section 13.09 Not Used

ARTICLE 14 - MISCELLANEQUS PROVISIONS
Seckion 14.05 Conditions Precedent

A Thos Agreement shall be neither binding nor effective unless and until i 15 registered pursuant to
Charter § 328,

E. The requirements of this Section shall be in addition to, and mot m Lieu of, any approval or
authorization otherwise required for this Agresment to be effective and for the expenditure of City funds.

Section 14.02 Merger

This writken Apreement contains zll the terms zwd conditions agreed upon by the parties, and no other
agreement, oral or otherwize, reperding the subject marter of this Agreement shail be desmed 1o exist or to bind
eimﬁuftheparﬁm,urmvaryanyufﬂ:etermsmtajnedinthjsA,greement,othﬁthanawﬁttenchange,
amendment or modification duly executed by both parties pursuant to Articie 9 of this Appendix A.

Section 14.03 Headings

Headings are inserted only as a matter of convenjence and therefore are not a part of and do not affect the
sibstance of this Agreement.

Section 14.04 Notice

&, The Confracior and the Deparument hereby designate the business addresses specified at the
beginning of this Agreement as the places where all notices, directions, or communications from one such party to
the other party shall be delivered, or to which they shall be mailed. Either party may chanpe its notice address at
any time by an instrument in writing executed and seknowledged by the party meking such change and delivered to
the other party in the manner as specified below.
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E. Any notice, direction, or commuaication from either party to the other shall be in writing and shall
be deemed to have been given when (i) delivered personaliv, {ii) sent by certified mail, return receipt requested; (i)
delivered by overnight or same day courier service in a properly addressed envelope with confirmation; or (iv) sent
by fax or email and, unless receipt of the fax or e-mail is acknowledged by the recipient by fax or e~mail, deposited
i 2 post office box regularly maintained by the United States Posml Service in a properly addressed, postage pre-
paid eovelope.

. Nothing in this Section shall be deemed 1o serve a3 2 waiver of any requirements for the service of
notice or process i the institution of ap action or proceeding as provided by Law, including the New York Civil
Practice Law and Ruyles, :

Section 14.05 Monies Withheld

When the Commissioner shell have reasonable grounds for believing that: (1} the Contractor will be unable
to perform this Contract fully and satisfactorily within the time fixed for performance; or {2) a meritorious claim
exists or will exist against the Contractor or the City arising gut of the negligence of the Contractor or the
Contractor’s breach of any provision of this contract; then the Comntissioner or the Comptroller may withheld
payment of any amount otherwise due and payable to the Comracior bereunder, Any amount o withbeld may be
retained by the City for such period as it may deem adwisable to protect the City against any loss and may, afier
written notice to the Contractor, be applied in satisfaction of any claim herein described. This provision is intended
solely for the benefit of the City, and no person shall have any right against the Commissioner or claim against the
City by reason of the Commissionsr’s failure or refusal to withhold monies. No interest shal) be payable by the City
on any amounts withheld under this provision. This provision is not intended to limit or in any way prejudice any
other right of the City., '

Sertion 1406 Nokse Conirol

The Contractor shall comply with Section 24-216{b) of the Administrative Code of the City of Naw York
and with the New York City Noise Control Code and with all regulations issued pursuant to Section 24-216(b) of the
Administrative Code or the Noise Contol Code.

Section 14.07 Ultra Low Sulfur Diesel Fuel {Administrative Code)

Ultrz Low Sulfur Diesel Fuel: In accordance with the provision of Section 24-163.3 of the New York City
Administrative Cods, the Contractor specifically agress as follows:

I. Definitions: For the purpose of this Article, the following definitions apply:

A. "Contractor” means any person or entity that enters into a Public Works Contvact with a City agency, or
any person of entity thel enters into an agreement with such person o entity, to perform work or provide labor or
services related to such Public Works Contract.

B. “Lower Manhattan™ means the area of New York County consisting of the area to the south of and
within Fourieenth Srreet.

C. “Metor Vehicle” means any self-propelled vehicle designed for transporting persons or property on a
sireet or hiphway. '

D. *Nonroad Engine™ means an internal combustion engine (including the fire] system) that is not used in a
Motor Vehicle or a vehicle used solely for competition, or that is not subject to standards promulgated under section
T41] or section 7521 of title 42 of the United States Code, except that this term shall apply to iniernal combustion
engines used 1o power generators, compressors of similar equipment used in any construction program of project.

E. “Nonroad Vehicle™ means a vehicle that is powered by a Nonroad Engine, fifty horsepower and greater,
and that 15 not & Motor Vehicle or 2 vehicle used soiely for competition, which shali include, but not be Limived o,
excavators, backhaes, cranes, compressors, generators, bulldozers and similar equipment, except that this term shall
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not apply to herdeultural maintenance vehicles nsed for landscaping purposes that are powered by 2 Nonroad
Engine of sixty-five horsepower or lass and that are not used in any construction program of project,

F. “Public Works Contract™ means a contract with a City agency for a construction program or project
mvolving the construction, dernolition, restoration, rebabilitation, repair, renovation, or abatement of any building,
stracture, tunnel, excavation, roadway, park or bridge, 2 contract with a City agency for the preparation for any
COnStruction program of project involving the construction, demolition, restoration, rehabilitation, repair, renavation,
or abatement of ey building, structure, tunnel, excavation, roadway, patk or bridge; or a contract with a City agsncy
for any final werk invoived in the completion of any construction program or project involving the comatruction,
demelitien, restoration, rehabilitation, repair, renovation, or abatement of any building, strucaire, tunne!, excavation,
roadway, park or bridge.

Q. “Uhtra Low Sultfy Diese] Fuel” means diesel foel that has a sulfur content of no more than fifieen parts
per million

II. Ultra Low Suifur Diesel Fuel

A, All Contractors shall use Ulra Low Sulfur Diesel Fuel in diesel-powered Nonroad Vehicies in the
performance of this contragt.

B. Notwithstanding the requirements of paragraph A, Contractors may use disse] fuel that bas a sulfur
content of oo more than thirey parts per million to fulfill the requirements of this Part IT, where the Commissioner of
the New York City Department of Envirenmental Protection (“DEP Commissioner™) has issued a determination that
a sufficient quantity of Ultra Low Sulur Diesel Fuel is not available to meet the needs of City ageacies and
Contracters. Any determination made pursnant to this subdivision shall expire after six months unless renswed.

C. Contractors shall not be required to comply with this Part 11 where the agency letting this contract makes
a written finding, which is approved, in writing, by the DEP Commissioner, that a sufficient quentity of Ultra Low
Sulfur Diese! Fuel, or diesel fue) that has a sulfur convent of no more than thirty parts per miltion i not available to
meet the requirements of Section 24-163.3 of the Adminisative Code, provided that such Contractor in its
fulfiliment of the requirements of this contract, to the extent practicable, shall uae whatever quantity of Ulira Low
Sulfur Diesel Fuel or diesel fuel that has a sulfur content of no more than thirty parts per million is available. Any
finding made pursuant to this subdivision shall expire after sixty days, at which time the requirements of this Past IT
shall be in fult foree and effect unless the agency renews the finding in writing and such renewal is approved by the
DEP Commissioner.

D). Contractars may cheek on deterninations and approvals issued by the DEP Commissioner pursuant to
Section 24-163.3 of the Administrative Code, if any, at www nyc.zovidep or by contacting the Department issning
this solicitation.

E. The requiremeats of this Part 1T de not apply where they are precluded by federal or State funding
requirements or where the contract is an emergeney procurenent.

F. The requirements of this Part I do not apply to Public Works Contracts entered inio or renewed prior to
Tunes 19, 2004,

IO BEST AVAILABLE TECHNOLOGY

A, All Comtractors shall atilize the best available technology for reducing the emission of polhutants for
diesel-powered Nenroad Vehicles in the performance of this contract.  For determinations of best available
technology for each type of diesel-powered Nonroad Vehicle, Contractors shall compty with the regulations of the
Ciry Liepartment of Environmental Protection, as and when adopted, Chepter 14 of Title 15 of the Ruies of the Ciry
of New York (RCNY). The Contractor shall fully docurent all steps in the best available techmology selection
process and shall furnish such documentation fo the Department or the DEP Comnmissioner upon request. The
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Contractor shall retsin all documentation generated in the best available 1echuology se]wuon process for ag long as
the selected best available tectmology is in use.

B. No Contractor shall be required to replace best evailable technology for reducing the emission of
pollutants or other antherized tecknology utilized for a diesel-powered Noaroad Vehicle in accordame with the
provisions of this Part I within three years of having first utilized such technology for such vehicle.

C. This Part IT shall not apply to any vehicle used to satisfy the reqmrmnents of a specific Public Works
Coniract for fewer than toventy calendar days.

D. The Contractor shall not be required to corply with this Part IT with respect to a dicsel-powered
Monrozd Vehicle under the following circumstances:

1. Where the agency makes a written finding, which is approved, in writing, by the DEP Comumissioner, that
the best available technology for reducing the emission of pollutants as required by those paragraphs is
unavailable for such vehicle, Contractor shall use whatever technology for reducing the emission of
pollutants. if any, is available and appropriate for such vehicle.

2 Where the DEP Commissioner bas issued & written waiver based upon the Confractor having demonstrated
to the DEP Commissioner that the use of the best available technology for reducing the emission of
poliutants might endanger the operator of such vehicle or those working near such vehicte, dus o engine
maifunction, Contractor shall use whatever technology for reducing the emission of pollutants, if any, is
available and appropriate for such vehicle, which would not endanger the operator of such velticle or those
worlking near such vehicle.,

3. In determining which technology to use for the purposes of subsections (DX1) md {D)(2) above,
Contractor shall primarily consider the reduction in emissions of particulats matter and segondarily
consider the reduction in emissions of nitrogen oxides associated with the use of such technoiogy, which
shall in no event result in an increase m the emissions of either sueh politant.

4. Contractors shall submit requests for a finding or 2 waiver pursuant to this subsection (D) in writing to the
DEP Commigsioner, with a copy to the ACCD of the Department issuing the solicimtion. Any finding or
waiver made or issued pursuant to subsections (D)(1) and (D)2) above shali expire after ane hundred
eighty days, at which time the requirements of subsection A shall be in full force and effect untess the
agency renews the finding, in writing, and the DEP Commissioner approves such finding, in writing, or the
DEP Commissioner renews the waiver, in writing,

E. The requirements of this Part III do not apply where they are precluded by federal or State funding
requirements or where the contract is an emergency procurement

I'V. Section 24-163 of the Admimgtrative Code. Contracters shall comply with Section 24-163 of the New York
City Administrative Code related to the idling of the engines of motor vehiclss while parking.

V. COMPLIANCE

A. Contracior's compliance with these provisions may be independently monitored, If it is determined that
the Contractor has failed to comply with any provigion of this rider, any costs associated with any independent
monitoring incurred by the City shall be reimbursed by the Contractor.

B. Any Contractor who violates any provision of this Article, except s provided in subsection (C) below,
shall be liable for a civil penalty between the amounts of one thousand and ten thovsand doliars, in m:h:lmnn o twice
the amount of money saved by suck Contractor for failure to comply with this Article,

€. No Contractor shall make a falee claim with respect to the provisions of this Article to a C:ty agency.
Where a Contractor has been found to have done so, such Contractor shall be Hable for a civil penalty of twenty
thousand dellars, in addition o twice the amonat of money saved by such Contractor o association with having
made such falze claim.

V1 REPORTING

A. For all Public Works Contracts covered by this Article, the Contractor shall report to the Department the
following information:
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ll.

2
3

The total mumber of digsel-powered Nonroad Vehicles used to fulfitl the requirements of this Public Warls
Conmact; _ :

The number of such Nonroad Vehicles that were powered by Ulira Low Sulfur Diesel Fuel:

The: number of such Nonroad Vehicles that utilized the best available technology for reducing the emission
of pollutants, inciuding a breakdown by vehicle model and the oype of teckmology:

The nuember of such Nonroad Vehicles that ntilized such other suthorized technology in accordance with
Part I, including & breakdown by vehicle model and the type of techmology used for each such vehicie;
The locations where such Nonroad Vehicles were vsed; and

Where a determination is in effect pursuant to Part 1B or IL.C, detailed information concerning the
Contractor’s efforts to obtain Ulra Low Sulfur Diezel Fuel or diese] fuel that has & sulfur content of no
more than thirty parts per million

B. The Contracvor shall subnit the information reguired by Paragraph A at the completion of work under

the Pablic Works Contract and on 2 yearly basis ne later than August 1 thronghout the term of the Public Works
Contract. The yearty report shall cover work performed the preceding fizeal year (July 1- June 303,
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AFFIRMATION

.

L

The undersigned proposer or bidder affirms and declares that said proposer or bidder is not in arrears to the City of
New York upon debt, coniract or-taxes and is not a defaulter, as surety or otherwise, upem obiligation to the City of
New Yotk and hes not been declared not responsible, or disqualified, by any ageney of the City of New York, nor is
there any proceeding pending relating to the responsibility or qualification of the proposer or bidder to receive
public contract except .

Full name of Proposer or Bidder fbelpw]

Address
City State Zip Code

CHECK ONE BOX AND INCLUDE APPROPRIATE NUMBER:

L' A-  Individeal or Sole Proprietorships
SOCIAL SECURITY NUMBER _

L B- Parmership, Joint Venture or other unincorporated organization
EMPLOYER IDENTIFICATION NUMBER

[1 C- Corporation
EMPLOYER IDENTIFICATION NUMBER

By:
Signatre
Prnt Name
Title
If a cotporation place zeal here

Must be signed by an officer or duly suthorized representative,

& Under the Federal Privacy Act, the furnishing of Social Security numbers by bidders or propossrs on City
contracts 15 voluntary, Fajlure to provide a Social Security nurmber will not result in a bidder s/proposer’s
disqualification. Social Security pumbers will be used to identify bidders, proposers or vendors to ensure
their compliance with laws, to assist the City in enforcement of laws, as well as (o provide the City a means
of identifying businesses seeking City contracts.
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CERTIFICATION BY BROKER

[Pursuant o Article Seven of Appendix A, every Certificate of Insurance must be accompanied by either
the following certification by the.broker seating forth the following text and required information and signatures or
complete copies of all policies referenced in the Certificate of insurance. In the absence of compleied policies,
binders are acceptabie.} :

CERTIFICATION BY BROKER
The undersigned insurance broker represents to the City of New York that the attached Certificate of

Insurance is accurate m all maierial respects, and that the described insurance is effective as of the date of this
Centification,

[Mame of broker {typewritten)]

[Address of broker (typewritten)]

[Signamre of authorized officer of broker]

[Mame of authorized officer (typewritten}]

[Title of authorized officer (typewtitten)]

[Contact Phone Nomber for Broker (typewritten)]

[Email Address of Broker (fypewritten)]

Sworn to before me this

day of 201

NOTARY PUBLIC
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PROJECT No. PW335A519

THE CITY QF NEW YORK
DEPARTMENT OF DESIGN AND CONSTRUCTION

DIVISION OF TECHNICAL SUPPORT

30-30 THOMSOM AVEMNUE, LONG ISLAND CITY, HEW YORK 1T1Dl‘3ﬂ4~5
TELEFHONE NUMBER: { II?l1ﬂ.! 291000 WEBSITE waw. nyc.ooviuildnys

CONTRACT FOR FURNISHING ALL LABOR AND MATERIAL NECESSARY AND REGUIRED FOR:

AIR SAMPLING, DUST WIPE SAMPLING AND LABORATORY TESTING
SERVICES IN CONJUNCTION WITH ASBESTOS AND LEAD ABATEMENT
PROJECTS WITHIN THE FIVE BOROUGHS OF THE CITY OF NEW YORK

LOCATED AT VARIOUS ADDRESSES
N ALL BOROUGHS OF
THE CITY OF NEW YORK

Contractor

Dated

Assigned to

Approved as o Foimn
~Certified as to Legal Authoriy

Acting Corporation Coungeal

Cated

Examined and Found Caorrect

Contract Clerk
Comptrofier

Entered in the Camptrolier's Office

Dated : ' , 20

First Assistant Bookkeeper




