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May 12, 2004

Police Commissioner Rayrnond W. Kelly
New York City Police Llepartment

One Police Plaza
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New York, New York 10038

Re: Recommendation that the NYPD enhance its training of officers to ensure adherence to Patrol Guide strip
search procedures

Dear Commissioner Kelly;

At the request of the full board, beginning in January 2004 the CCRB’s Reports and Recommendations
Committee reviewed cases in which the board determined that officers conducted “strip searches™ in violation of
Patro! Guide procedures. The board instigated a review based on the high rate at which, following a full
investigation conducted by our investigative staff, the board substantiates strip-search allegations. In 2003, for
example, foilowing a full investigation the hoard substantiated strip-search allegations 19% of the time it
reviewed such allegations, nearly twice the 10% average.

As of April 1, 2004, the board substantiated one or more strip-search allegations in 16 cases that occurred since
January 2002. However, the evidence our investigators uncovered in these cases indicates that officers may be
conducting searches in violation of the Patrol Guide more frequently than CCRB statistics reveal. Of concern to
the board is that in most of the cases officers, often supervisors, told CCRB investigators that they or their
commands routinely conducted the type of searches the board found violated the Patrol Guide. The actions and
statements of these officers reflect a misunderstanding of the department’s own search policies as articulated in
Patrol Guide procedure 208-03, included in this letter as an addendum.

Patrol Guide procedure 208-05 delineates general search guidelines for arrested persons and describes three types
of searches: 1) the friskfield search; 2) the search at a police facility; and 3) the strip search. Under the
procedure, the arresting officer is to conduct both a frisk/field search and, if the arrested individual is transported
to a precinct, a search at the police facility. A strip search can only be conducted if authorized by a supervisor and
under specific circumstances. The CCRB’s study of substantiated strip-search cases indicates that officers do not
appreciate the differences between a police facility search and a strip search.

State and federal case law has not clearly defined what constitutes a “strip search.” Courts have characterized some
searches involving partial disrobing as “strip searches” requiring reasonable suspicion that the arrestee is concealing
contraband or weapons that could not be discovered during a search incident to arrest. See e.g., Justice v. City of
Peachtree City, 961 F.2d 188 (11th Cir. 1992) (female juvenile forced to strip down to her panties); Huck v. City of
Newburgh, 712 N.Y.5.2d 149 (2"d Dept.} (woman forced to remove all outer garments and while underwear still on, lift
her bra), leave to appeal den‘ed, 95 N.Y.2d 929 (2000). The use of the term “strip search” in this letter includes
complete disrobing as well as partial disrobing in which women were required to strip down to their underwear and/or
bra and men to their underwear.




At the police facility, the Patrol Guide directs the arresting officer to make a thorough search of an arrested
individual, which includes removal of outer clothing such as overcoats, jackets, sweaters, and vests, as well as
hats, socks, ties, shoes, wigs, handbags, and wallets. To detect hidden contraband, evidence or weapons, the
procedure specifically orclers officers to grab, squeeze, and crush the clothing the arrested individual is still
wearing and to slide their hands across that clothing. This procedure, however, does not anthorize officers to
remave clothing like pants, shorts, or underwear as part of the mandated “search at police facility.” It specifically
states that the “search at police facility” is “not a ‘strip’ search.”

A more intrusive search than the required search at police facility falls under the provision entitled “strip search.”
Consistent with state and federal law,” to conduct a strip seatch the Patrol Guide requires that the arresting officer
have reasonable suspicion that the arrested individual is concealing weapons, contraband or evidence that may not
be discovered through the search at police facility. Of the ten cases described in an addendum to this letter, in
three cases (200202112, 100301986, and 200302571} officers did not appreciate the searches at issue to be strip
searches. In eight of these cases (200202112, 200202125, 200208488, 200204038, 200204754, 200300403,
200301986, and 200302571), officers described strip searches as routine for those brought to the palice facility in
their custody and justified them based upon the need to search thoroughly for contraband. And, in three of the
cases (200203437, 200203148, and 200300403), the officers justified the strip searches, in part, because the
officers chose to transport the CCRB complainants from the street to the precinct with individuals who had been
arrested for drug offenses. The strip searches at issue sternmed from incidents occurring in four of the five
boroughs and involved officers assigned primarily to narcotics units: Queens South Narcotics District; Queens
Southeast Narcotics Initiative; Queens North Narcotics Initiative; Brooklyn North Strategic and Tactical

Narcotics Operations; Narcotics Borough Brooklyn North, Narcotics Division in East Harlem; 24™ Precinct; 13"
Precinct; 44™ Precinct (Conditions Unit); and Police Service Area 8 (Gang Enforcement Unit).

Although the officers in these ten cases did not appear to have intentionally violated the Patrol Guide, in none of
the cases did the officers articulate the reasonable suspicion required to conduct a strip search based upon the
factors enumerated by the Patrol Guide. Officers’ failure to comply with Patrol Guide search procedures, which
are carefully drawn to comply with the law, may result in: 1) violation of an individual’s constitutional rights: 2)
suppression of physical evidence in crimina! cases; and 3) civil liability. To ensure that officers understand the
Patrol Guide search provisions, the CCRB recommends that the department enhance its training programs relating
to the police facility search and the strip search, for example, in classes for cadets and newly promoted sergeants,
licutenants, and captains. The board further recommends that the department conduct in-service {raining of its
officers, particularly supervisors and those assigned to narcotics units, regarding these search procedures.

In closing, it is our understanding that the department agrees that additional training in this regard is appropriate,
and, in fact, has been preparing a training video for the past several months to address this issue. We thank you
for your attention to this matter and look forward to discussing it further with you.

Sincerely,
- Y ) YW
Hector Gonzalez U Florence L. Finkle
Chair Executive Director
encs.

¢. Board members

™ See, e.g, Sarnicola v, _County of Westchester, 229 F. Supp.2d 259, 268-270 (S.D.N.Y. 2002); Huck v, City of
Newburgh, 712 N.Y.8.2d at 151.






