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New Case Filed Up to February 26, 2013

66-13-A

111 E. 161 Street, E. 161 Street between Gerari/atton
Avenues., Block 2476, Lot(s) 57, Borough Bfonx,
Community Board: 4. Appeal challenging Department fo
Buildings determination that pursuant to ZR Secti2®-20

no advertising signs are permitted regardlesgofion -
conforming use status. R8/C1-4 Grand Concourse
Preservation.

67-13-A

945 Zerega Avenue, Zerega Avenue between Quimby
Avenue and Bruckner Boulevard., Block 3700, Lof%)
Borough of Bronx, Community Board: 9. Appeal
challenging Department of Buildings determinatioattthe
exisitng roof sign is not entitled to non -confamm use
status. M1-1 Zonng district .

68-13-A

330 Bruckner Boulevard, Bruckner Boulevard betwEen
141 and E. 149 Streets., Block 2599, Lot(s) 165pBgh of
Bronx, Community Board: 1. Appeal challenging
Department of Buildings determantion that the éxgssign
is not entilted to nhon- conforming use status . MBening
district .

69-13-A

25 Skillman Avenue, Skillman Avenue between Meeker
Avenue and Lorimer Street., Block 2746, Lot(s) 45,
Borough of Brooklyn, Community Board: 1. Appeal
challenging Department fo Buildings determinatioatithe
existing sign is not entilted to non conforming s$atus .
M1-2/R6 Sp. Mx-8 Zoning district .

70-13-A

84 Withers Street, between Meeker Avenue and Lebnar
Street on the south side of Withers Street., BIdgk2,
Lot(s) 15, Borough ofBronx, Community Board: 1.
Appeal of DOB determination that the subject adsirg
sign is not entitled to non-conforming use status.M
2/R6(MX-8)

71-13-A

261 Walton Avenue, through-block lot on block boeddy
Gerard and Walton Avenues and East 138th and 140th
Streets., Block 2344, Lot(s) 60, Borough Bfonx,
Community Board: 1. Appeal of DOB determination that
the subject advertising sign is not entitled to-oonforming

use status. M1-4 /R6A (MX-13)zoning district .

237

72-13-BZ

38-15 Northern Boulevard, Premises is located emtrth
side of Northern Boulevard between 38th Street and
Steinway Street., Block 665, Lot(s) 5 and 7, Botoad
Queens, Community Board: 1 Application filed pursuant

to ZR88832-31, 42-31 and 73-36, as amended seeking
special permit to legalize the operation of a ptaisiulture
establishment (Euphora Health Medi-Spa and Saldhjnw
the existing building.

73-13-BZ

459 E. 149th Street, northwest corner of Brook Axeand
149th Street., Block 2294, Lot(s) 60, BoroughBsbnx,
Community Board: 1. Application filed pursuant to ZR
§73-49 to allow proposed rooftop parking that istcary to
ZR836-11 and 8§44-10. M1-1 and C4-4 zoning districts

74-13-BZ

308/12 8th Avenue, southeast corner of the intéseof
8th Avenue and West 26th Street., Block 775, LotE£)2,
Borough of Manhattan, Community Board: 4.
Application for special permit to allow physical litue
establishment within a proposed mixed-use building.

75-13-A

5 Beekman Street, south side of Beekman Street from
Nassau Street to Theater Alley., Block 90, Lot(d) 1
Borough of Manhattan, Community Board: 1. This
application is filed pursuant to §310(2) of the MDib
request a variance from the court requirementfosgt in
MDL Section 26(7) to allow the conversion of anstixig
commercial building at the subject premises tcaadient
hotel.

76-13-BZ

176 Oxford Street, between Oriental Boulevard andr&
boulevard, Block 8757, Lot(s) 10, BoroughRrooklyn,
Community Board: 15. This application is filed pursuant
to ZR§73-622, as amended, to request a Specialitterm
enlarge a one-story dwelling in a residential zgnin
district(R3-1).

77-13-BZ

45 Great Jones Street, between Lafayette and Bowery
Streets, on the south side of Great Jones StBdetk 530,
Lot(s) 29, Borough ofManhattan, Community Board: 1.
Applicant seeks a variance pursuant to Z.R.§722ilafve
ZR842-10 to permit floors 2 through an 8-story 8ing to

be used for residential purposes (Use Group 2wvaide
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ZR842-14(D)(2)(b), to permit 1,803 gsf of retaisgJGroup
6) below the level of the second floor.

DESIGNATIONS: D-Department of Buildings; B.BK.-
Department of Buildings, Brooklyn; B.M.-Department of
Buildings, Manhattan; B.Q.-Department of Buildings,
Queens; B.S.l.-Department of Buildings, Staten Islad;
B.BX.-Department of Building, The Bronx; H.D.-Health
Department; F.D.-Fire Department.
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CALENDAR

MARCH 12, 2013, 10:00 A.M.

NOTICE IS HEREBY GIVEN of a public hearing,
Tuesday morning, March 12, 2013, 10:00 A.M., aR2ade
Street, Spector Hall, New York, N.Y. 10007, on the
following matters:

APPEALS CALENDAR

310-12-A

APPLICANT — Mitchell A. Korbey, Esq./Herrick, Feitesn,
for 141 East 88 Street LLC, owners.

SUBJECT - Application December 12, 2012 — Variance
pursuant to the State Multiple Dwelling Law (MDlgcdion
310(2)(a) to permit the reclassification of a palyi
occupied Building, a rehabilitation and a smallitidd. C1-
8X zoning district.

PREMISES AFFECTED — 141 East'88treet, south-east
corner of East 88 Street and Lexington Avenue, Block
1517, Lot 20, 50, Borough of Manhattan.

COMMUNITY BOARD #8M

15-13-A thru 49-13-A
APPLICANT - Eric Palatnik, P.C., for Block 7094
Associates, LLC, owners.
SUBJECT - Application January 25, 2013 — This is an
appeal of the decisions of the Staten Island Bdroug
Commissioner denying the issuance of building pesroi
construct thirty five (35) one and two-family dweds,
within an R3-1(SRD) zoning district, as the devehemt is
contrary to General City Law 36.
PREMISES AFFECTED -
16, 20, 24, 28, 32, 36, 40, 44, 48, 52, 56, 60, 64,
68, 78, 84, 90, 96, 102, 108, 75, 79, 85, 89, 93,
99, 105, 109, 115, 119 Berkshire Lane. Block
7094, Lot 70, 69, 68, 67, 66, 65, 62, 61, 60, 59,
54,53, 52,51, 43, 44, 45, 46, 47, 48, 41, 40, 39,
38, 37, 36, 35, 34, 33, 32.
19, 23, 27, 31, 35, Wiltshire Lane. Block 7094,
Lot 57, 56, 55, 50, 49. Borough of Staten Island.
COMMUNITY BOARD #3SlI
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ZONING CALENDAR

312-12-BZ

APPLICANT —Jay A. Segal, Esq./Greenberg Traurigpl.L
for 33 Beekman Owner LLC c/o Naftali Group, owners;
Pace University, lessee.

SUBJECT - Application November 19, 2012 — Variance
(872-21) to increase the maximum permitted flo@aatio
facilitate the construction of a new 34-story, T&H
dormitory for Pace University in a C6-4 district the
Special Lower Manhattan District.

PREMISES AFFECTED - 29-37 Beekman Street aka 165-
169 William Street, northeast corner of block bound
Beekman, William, Nassau and Ann Streets, Block @2,
1,3,37,38, Borough of Manhattan.

COMMUNITY BOARD #1M

316-12-BZ

APPLICANT - Eric Palatnik, P.C. for Prince PlazaQ,L
owner; L'Essence de Vie LLC d/b/a Orient Retrezdsée.
SUBJECT - Application November 21, 2012 — Special
Permit (873-36) to allow proposed physical culture
establishmentJrient Retreat). C4-2 zoning district.
PREMISES AFFECTED — 37-20 Prince Street, westaide
Prince Street between 37th Avenue and 39th AvaBioek
4972, Lot 43, Borough of Queens.

COMMUNITY BOARD #7Q

323-12-BZ

APPLICANT — Sheldon Lobel, P.C., for 25 Broadway
Office Properties, LLC, owner; 25 Broadway Fitn€ssup
LLC, lessees.

SUBJECT - Application December 7, 2012 — Special
Permit (§73-36) to allow the operation of a phykitdture
establishmentRlanet Fitness). C5-5LM zoning district.
PREMISES AFFECTED - 25 Broadway, southwest corner
of the intersection formed by Broadway and Mortie§&t,
Block 13, Lot 27, Borough of Manhattan.

COMMUNITY BOARD #1M

324-12-BZ

APPLICANT - Sheldon Lobel, P.C., for Taxiarnis
Davanelos, Georgia Davanelos, Andy Mastoros, owners
SUBJECT - Application December 7, 2012 — Special
permit (§73-622) for the enlargement of an exissmygle
family home contrary to ZR §23-141(b) for the madim
permitted floor area. R3-1 zoning district.

PREMISES AFFECTED — 45 76th Street, north sidestii 7
Street between Narrows Avenue and Colonial Roaaki8lI
5937, Lot 69, Borough of Brooklyn.

COMMUNITY BOARD #10BK

Jeff Mulligan, Executive Director



MINUTES

REGULAR MEETING
TUESDAY MORNING, FEBRUARY 26, 2013
10:00 A.M.

Present: Chair Srinivasan, Vice-Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and

Commissioner Montanez.

SPECIAL ORDER CALENDAR

20-08-Bz

APPLICANT - Law Office of Fredrick A. Becker, for
Wegweiser & Ehrlich LLC, owners.

SUBJECT - Application January 3, 2013 — Extensibn
Time to Complete Construction of approved Specgsirit

(0]

(875-53) for the vertical enlargement to an exgtin

warehouse (UG17) which expired on January 13, 2063.
2A zoning district.

PREMISES AFFECTED — 53-55 Beach Street, northaide

Beach Street between Greenwich Street and Colfsteet,
Block 214, Lot 1, Borough of Manhattan.

COMMUNITY BOARD #1M

ACTION OF THE BOARD - Application granted on
condition.

THE VOTE TO GRANT -

Affirmative: Chair Srinivasan, Vice Chair Collins,

Commissioner Ottley-Brown, Commissioner Hinkson and

Commissioner MONtaN€zZ ...........coovvuneeivmme e 5

THE RESOLUTION —

WHEREAS, this is an application for a reopening an

an extension of time to complete construction of
previously granted special permit to permit theticaf

a

enlargement of an existing warehouse building, twhic

expired on January 13, 2013; and

WHEREAS, a public hearing was held on thi
application on January 29, 2013, after due notige
publication inThe City Record, with a continued hearing on
February 5, 2013 and then to decision on Febru&r@13;
and

WHEREAS, the premises and surrounding area had
and neighborhood examinations by Chair Sriniva¥éce-

S
b

site

Chair Collins, Commissioner Hinkson, and Commission

Ottley-Brown; and

WHEREAS, the subject site is located on the

northwest corner of Beach Street and Collisterebtire a
C6-2A zoning district within the Special TribecaXdd Use
District and the Tribeca West Historic District;dan
WHEREAS, the Board has exercised jurisdiction ov

the subject site since May 6, 2003, when, under BE3A
No. 359-02-BZ, the Board granted a variance autivggi
the ground floor and cellar of the building to leegpied by
a Use Group 3 pre-school; and

er

WHEREAS, the variance was subsequently amended on

two occasions to allow the pre-school use on therskand

240

third floors; and

WHEREAS, on January 13, 2009, under the subject
calendar number, the Board granted a special penaér ZR
§ 73-53 to allow the proposed enlargement of tre G®up
16 warehouse (which was erroneously identifiedsees@roup
17 in the original application); and

WHEREAS, substantial construction was to be
completed by January 13, 2013, in accordance ViRt Z3-

70; and

WHEREAS, the applicant notes that since the 2009
approval, the area around the site has been refamadn
M1-5 zoning district to a C6-2A zoning district;can

WHEREAS, the applicant states that due to financing
delays, additional time is necessary to completeptioject;
thus, the applicant now requests an extensionnuoé tio
complete construction; and

WHEREAS, the applicant represents that the owner is
now prepared to proceed with construction; and

WHEREAS, based upon its review of the record, the
Board finds that the requested extension of timetaplete
construction is appropriate with certain conditiaaset forth
below.

ThereforeitisResolved that the Board of Standards and
Appealseopens andamendsthe resolution, dated January 13,
2009, so that as amended this portion of the régnlahall
read: “to grant an extension of the time to conaplet
construction for a term of four years, to expirelanuary 13,
2017;0n condition:

THAT construction will be completed by January 13,
2017;

THAT all conditions from prior resolutions not
specifically waived by the Board remain in effect;

THAT this approval is limited to the relief grantbg
the Board in response to specifically cited anckdfil
DOB/other jurisdiction objection(s) only; and

THAT the Department of Buildings must ensure
compliance with all other applicable provisionstef Zoning
Resolution, the Administrative Code, and any otb&vant
laws under its jurisdiction irrespective of plang@)d/or
configuration(s) not related to the relief granted.

(DOB Application No. 104415571)

Adopted by the Board of Standards and Appeals,

February 26, 2013.

135-46-BZ

APPLICANT - Eric Palatnik, P.C., for Arielle A. Jeis,
Inc., owner.

SUBJECT - Application March 30, 2012 — Extension
of Term (811-411) of approved variance which permited
automotive service station (UG 16B) with accesamgs,
which expired on January 29, 2012, and an amendment
(811-413) to convert the use to auto laundry (U8)1tand

car wash; waiver for the Rules. R4 zoning district
PREMISES AFFECTED - 3802 Avenue U, southeast
corner of East 38Street, between Ryder Avenue and East
38" Street, Block 8555, Lot 37, Borough of Brooklyn.
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COMMUNITY BOARD #18BK
ACTION OF THE BOARD - Laid over to March 19,
2013, at 10 A.M., for adjourned hearing.

410-68-BZ
APPLICANT - Eric Palatnik, P.C.,
Bartellino, owner.
SUBJECT - Application May 22, 2012 — Extension effh
(811-411) of approved variance which permitted the
operation of (UG16B) automotive service stati@itdo)
with accessory uses, which expired on Novembe?Q268;
Extension of Time to obtain a Certificate of Occopa
which expired on January 11, 2008; Waiver of théeRu
R3-2 zoning district.
AFFECTED PREMISES — 85-05 Astoria Boulevard, east
corner of 88 Street. Block 1097, Lot 1. Borough of
Queens.
COMMUNITY BOARD #3Q

ACTION OF THE BOARD - Laid over to March 19,
2013, at 10 A.M., for continued hearing.

for Alessandro

103-91-BZ
APPLICANT — Davidoff Hutcher & Citron, LLP for 2488
Sunrise LLC, owner.
SUBJECT — Application October 18, 2012 — Extengibn
term of approved variance permitting an auto layndge
(UG 16B); Amendment to permit changes to the laymat
extend hours of operation. C2-1/R3-2 zoning diktri
PREMISES AFFECTED - 248-18 Sunrise Highway, south
side of Sunrise Highway, 103’ east of the intefisecbf
Hook Creek Boulevard, Block 13623, Lot 19, Borough
Queens.
COMMUNITY BOARD #13Q

ACTION OF THE BOARD - Laid over to April 9,
2013, at 10 A.M., for continued hearing.

239-02-BZ
APPLICANT — Greenberg Traurig, LLP by Deirdre A.
Carson, Esq., for Babbo Realty LLC, owner.
SUBJECT — Application November 9, 2012 — Extengibn
Term of a previously-granted Variance (872-21) tioe
continued operation of a Use Group 6A eating aimkihg
establishmentBabbo) located at the cellar level, ground
floor, and second floor of the subject premisesjciwh
expired on December 17, 2012. R7-2 zoning district
PREMISES AFFECTED — 110 Waverly Place, south side o
Waverly Place, between Sixth Avenue and Washington
Square West/MacDougal Street, Block 552, Lot 53,
Borough of Manhattan.
COMMUNITY BOARD #2M

ACTION OF THE BOARD - Laid over to April 23,
2013, at 10 A.M., for continued hearing.

241

374-04-BZ

APPLICANT - Greenberg Traurig, LLP by Deirdre A.
Carson, Esq., owner.

SUBJECT — Application December 5, 2012 — Extension
Time to complete construction of a previously-geat
Variance (872-21) for the development of a sevenyst
residential building with ground floor commercigase,
which expired on October 18, 2009; Amendment to
approved plans; and waiver of the Rules. C6-2Armpn
district/SLMD.

PREMISES AFFECTED - 246 Front Street, fronting on
Front and Water Streets, 126’ north of intersectibReck
Slip and Front Street, Block 107, Lot 34, Borough o
Manhattan.

COMMUNITY BOARD #1M

THE VOTE TO CLOSE HEARING —

Affirmative: Chair Srinivasan, Vice Chair Collin,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtaNEzZ...........cccveeeeeiiceeeecceiieee e 5
NEGALIVE:....ceeiiieiie ettt et e e e e 0

ACTION OF THE BOARD - Laid over to March 19,
2013, at 10 A.M., for decision, hearing closed.

197-08-BZ
APPLICANT - Stuart Klein, Esq., for Carroll Gardens
Realty, LLC, owner.
SUBJECT — Application April 27, 2012 — Amendmenéto
approved variance (872-21) to permit a four-stongl a
penthouse residential building, contrary to flooeaaand
open space (823-141), units (§23-22), front yeA3(45),
side yard (8§23-462), and height (823-631). Amentme
seeks to reduce the number of units and parkingnanehse
the size of the rooftop mechanical equipment. Bvirg
district.
PREMISES AFFECTED — 341-349 Troy Avenue, aka 1515
Carroll Street, north east corner of Troy Avenue @arroll
Street, Block 1407, Lot 1, Borough of Brooklyn.
COMMUNITY BOARD #9BK

ACTION OF THE BOARD - Laid over to April 23,
2013, at 10 A.M., for adjourned hearing.

APPEALS CALENDAR

108-12-A & 109-12-A

APPLICANT — Davidoff Malito & Hutcher LLP, for Lama
Advertising of Penn LLC.

OWNER OF PREMISES — Kehley Holding Corp.
SUBJECT - Application April 18, 2012 - Appeal
challenging Department of Buildings' determinatitdwat
signs are not entitled to non-conforming use statsis
accessory business or non-commercial signs, pursoan
Z.R.8842-58 and 52-61.

PREMISES AFFECTED - 46-12 Third Avenue, between
46" and 47 Streets, Block 185, Lot 25, Borough of
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Brooklyn.

COMMUNITY BOARD #7BK

ACTION OF THE BOARD — Appeal Denied.

ATfIFMALIVE: ..o e 0
Negative: Chair Srinivasan, Vice Chair Collins, Goissioner
Ottley-Brown, Commissioner Hinkson and Commissioner
MONEANEZ ... 5
THE RESOLUTION —

WHEREAS, the subject appeal comes before the Board
in response to two Notice of Sign Registration Bia
letters from the Brooklyn Borough Commissioner bé t
Department of Buildings (“DOB”), dated April 4, 291
denying registration for signs at the subject @&he “Final
Determination”), which read, in pertinent part:

The Department of Buildings is in receipt of

additional documentation submitted in response to

the Deficiency Letter from the Signs Enforcement

Unit and in connection with the application for

registration of the above-referenced sign.

Unfortunately, we find this documentation

inadequate to support the registration of the sign

and, as such, the sign is rejected from registratio

This sign will be subject to enforcement action 30

days from the issuance of this letter; and

WHEREAS a public hearing was held on this
application on December 4, 2012, after due notige b
publication inThe City Record, and then to decision on
February 26, 2013; and

WHEREAS, the premises and surrounding area had site
and neighborhood examinations by Chair Srinivasan,
Commissioner Hinkson, and Commissioner Montanez; an

WHEREAS, the subject appeal concerns two signs
located on the west side of Third Avenue betwedrStteet
and 47 Street, within an M1-2D zoning district (the
“Signs”); and

WHEREAS, this appeal concerns a site under the
control of Lamar Advertising, an outdoor advertigin
company that is subject to registration requiresemder
Local Law 31 of 2005; and

WHEREAS, the Board notes that under Local Law 31
of 2005, the New York City Council enacted certain
amendments to existing regulations governing outdoo
advertising signs as a means for DOB to enforcesitdpe
laws where signs had been erected and were being
maintained without a valid permit; and

WHEREAS, pursuant to Article 502 (specifically,
Building Code § 28-502.4), an outdoor advertisiogpany
is required to submit to DOB an inventory of afjrss, sign
structures and sign locations (i) within a distant€00
linear feet (274 m) from and within view of an aiaé
highway; or (ii) within a distance of 200 lineaefg60.96
m) from and within view of a public park with anearof
one-half acre (5,000 m) or more; and

WHEREAS, pursuant to the requirements of Article
502 and Rule 49 with respect to signs within 90£} f&f
arterial highways, the Appellant submitted an irteey of
outdoor signs under its control and completed an Sig

242

Registration Application for each sign and an OAC3
Outdoor Advertising Company Sign Profile; and

WHEREAS, DOB, by letters, dated April 4, 2012
issued the determination related to the Signs withimar's
inventory, two of which form the basis of the agpead

WHEREAS, DOB appeared and made submissions in
opposition to this appeal; and
BACKGROUND

WHEREAS, the Appellant has submitted a permit
dated September 1, 1998 for each of the two subjgus,
which reflects the following conditions of the signd its
location: (1) non-illuminated accessory businegm gin
ground structure, (2) with text reading: Yale Equégnt, (3)
with a surface area of 1,200 sq. ft., and (4) wi200 feet of
an arterial highway; and

WHEREAS, the Appellant concedes that despite
obtaining a permit for an accessory business sign,
maintained advertising signs at the site prior t@ a
continuously from before December 13, 2000; and

WHEREAS, per ZR 8§ 21-B (superseded by ZR 8§ 42-
53 and 42-55), advertising signs were not permittikin
200 feet of an arterial highway since 1940; and

WHEREAS, on February 27, 2001, the Zoning
Resolution was amended and Local Law 14 was ensated
regulate the large number of illegal signs; and

WHEREAS, as adopted on February 27, 2001, ZR §
42-55 (Additional Regulations for Signs Near Cerfaarks
and Designated Arterial Highways) (a)(1) limits gieze of
non-advertising signage, within 200 feet of anréateéo a
surface area of 500 sqg. ft. and (a@)(2) prohibity an
advertising signs within 200 feet of an arteriaga

WHEREAS, as adopted on February 27, 2001, ZR §
42-58 (Signs Erected Prior to December 13, 20d6jval
certain signs installed by December 13, 2000 to be
grandfathered as “non-conforming” signs to thembaéthe
non-conformance on that date; and

WHEREAS, pursuant to current zoning regulations,
only signs not used for advertising (such as apssary or
non-commercial sign) would be permitted within 20& of
an arterial and only up to a size of 500 sq. ftless the
conditions set forth at ZR § 42-58 are met to alfowa
larger sign; and

WHEREAS, in 2002, DOB began enforcing against
the Signs; and

WHEREAS, thereafter, the Appellant and other OACs
commenced the Clear Channel Outdoor, Inc. v. Gilyaw
York (608 F. Supp 2d 477 [SDNY 2009], aff'd 594 Ft)
litigation, contesting the constitutionality of th@ity's
signage regulations and enforcement as relatedgtes s
throughout the City, including the subject Signgj a

WHEREAS, during the course of the litigation, three
letters were introduced, which will be discussedmore
detail below: (1) an April 17, 2002 DOB letter (thépril
2002 Letter”), (2) an October 17, 2006 letter agreet
between the parties (the “October 2006 Letter"yl €8) an
April 6, 2009 letter agreement between the partibs
“April 2009 Letter”) (together, “the Letters”); and
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WHEREAS, the Appellant and DOB describe
additional history, set forth below, in the contexttheir
arguments; and

WHEREAS, on March 31, 2009 the District Court
upheld the City’s regulations and on February 3,®@the
Second Circuit affirmed; and

WHEREAS, by letter dated August 17, 2011, the
Appellant sought to register its outdoor advergsin
inventory, including the Signs; and

WHEREAS, by letters dated April 4, 2012, DOB
issued the determinations which form the basiseéppeal,
stating that it found the “documentation inadequete
support the registration and, as such, the sigejected
from registration;” and

RELEVANT STATUTORY PROVISIONS

ZR §12-10

Non-conforming, or non-conformity

A "non-conforming" #use# is any lawful #use#,

whether of a #building or other structure# or of a

#zoning lot#, which does not conform to any one

or more of the applicable #use# regulations of the

district in which it is located, either on December

15, 1961 or as a result of any subsequent

amendment thereto. . .

* * *
ZR § 42-58
Signs Erected Prior to December 13, 2000
M1 M2 M3

In all districts, as indicated, a #sign# erecteorpr

to December 13, 2000, shall have #non-
conforming use# status pursuant to Sections 52-
82 (Non-Conforming Signs Other Than
Advertising Signs) or 52-83 (Non-Conforming
Advertising Signs) with respect to the extent of
the degree of #non-conformity# of such #sign# as
of such date with the provisions of Sections 42-
52, 42-53 and 42-54, where such #sign# shall
have been issued a permit by the Department of
Buildings on or before such date. In all such
districts, as indicated, a #sign# other than an
#advertising sign# erected prior to December 13,
2000, shall also have #non-conforming use#
status pursuant to Section 52-82 with respect to
the degree of #non-conformity# of such #sign# as
of such date with the provisions of Section 42-55,
paragraphs (a)(1) and (b), where such #sign# shall
have been issued a permit by the Department of
Buildings on or before such date. Nothing herein
shall be construed to confer #non-conforming
use# status upon any #advertising sign# located
within 200 feet of an arterial highway or of a
#public park# with an area of one-half acre or
more, and within view of such arterial highway or
#public park#, or where such #advertising sign# is
located at a distance from an arterial highway or
#public park# with an area of one-half acre or
more which is greater in linear feet than there are

243

square feet of #surface area# on the face of such

#sign#, contrary to the requirements of Section

42-55, paragraph (b). The #non-conforming use#

status of signs subject to Section 42-55,

paragraphs (c)(1), (c)(2) and (d), shall remain

unaffected by this provision. . .

* * *

ZR § 52-61

General Provisions

If, for a continuous period of two years, either th

#nonconforming use# of #land with minor

improvements# is discontinued, or the active

operation of substantially all the #non-conforming

uses# in any #building or other structure# is

discontinued, such land or #building or other

structure# shall thereafter be used only for a

conforming #use#. Intent to resume active

operations shall not affect the foregoing . .nd a
THE APPELLANT'S POSITION

WHEREAS, the Appellant identifies the issue on
appeal as whether the Letters tolled ZR § 52-64¢s\tear
limit on discontinuance of the non-conforming acmeg
sign use and whether the right to maintain non-aoning
accessory signs was lost as a result of a disaarioe of
their use for more than two consecutive years dfter
adoption of ZR § 42-58 on February 27, 2001; and

WHEREAS, the Appellant states that DOB introduced
another argument which is beyond the scope opalation
between the parties regarding the issue on appadf,it is
considered, it should be rejected; the Appellamtends
DOB is incorrect that there is a requirement than-n
conforming status can only be established if thymSivere
legal on December 13, 2000; and

Effect of the Letters on ZR § 52-61's Two-Year

Discontinuance Provision

WHEREAS, the Appellant asserts that the Letters
should be read to toll ZR § 52-61's two-year digotorance
provision for “non-conforming use” and that theesmot
been a two-year discontinuance of the relevant sigas
within the relevant periods; and

WHEREAS, first, the Appellant represents that there
has never been a two-year discontinuance of adiregti
message from before May 1999 until approximatelydiia
22,2010; and

WHEREAS, now, the Appellant asserts that there has
not been a two-year discontinuance in the non-caciale
signs since March 22, 2010, so the non-conforniizeyand
height existing on December 13, 2000 can continusyant
to ZR § 42-48; and

WHEREAS, the Appellant asserts that Local Law 14,
enacted on February 27, 2001, in tandem with the no
conforming use provisions of ZR § 42-48, allowsation
to maintain the advertising copy under the voluntar
compliance program until the signs are removedndittie
three-year takedown period; and

WHEREAS, the Appellant notes that the City began
enforcement against the Signs in 2002, which theeflpnt
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found to be inconsistent with the allowance foe#hyears to
remove the signs pursuant to Local Law 14’s volgnta
compliance plan; and

WHEREAS, the Appellant asserts that in response to
its concerns about the 2002 enforcement, DOB isgued
April 2002 Letter, in which it agreed that the Zogi
Resolution provisions prohibiting advertising sigasuld
not be enforced; and

WHEREAS, the April 2002 Letter reads in pertinent
part:

At this time, the Department does not intend to

issue further violations for similar signs unldss t

sign and/or sign structure is in a hazardous

condition. However, please note that once a

voluntary compliance plan is filed and a sign that

the Department concludes is unlawful is not

included in such compliance plan, it will be

subject to appropriate enforcement action by the

Department; and

WHEREAS, the Appellant asserts that advertising
could be maintained on the Signs until a voluntary
compliance plan was filed which included the Sigmsyder
to protect their value for ultimate inclusion iretholuntary
compliance plan; and

WHEREAS, the Appellant asserts that the April 2002
Letter effectively terminated the running of theotywear
period commencing on February 27, 2001, during ktrie
Signs would have had to display accessory busorassn-
commercial copy to avoid discontinuance of thein-no
conforming use at their original size and heigimca they
were entitled to display advertising copy per tipi®2002
Letter; and

WHEREAS, the Appellant asserts that the initial two
year period that would have commenced on Februdry 2
2001 was terminated on April 17, 2002 through theilA
2002 Letter; and

WHEREAS, the Appellant asserts that per the April
2002 Letter, a new two-year period would not have
commenced until a compliance plan is in effectasin is
not protected by the plan; and

WHEREAS, the Appellant asserts that the intertef t
April 2002 Letter was to preserve the value of sigis
advertising signs and relies on a March 22, 20@2ri¢o
then-DOB Commissioner Patricia Lancaster in suppbrt
the claim that there was a mutual intent to preserv
maximum rights for the sign companies; and

WHEREAS, the Appellant asserts that on April 12,
2005, an amendment in Local Law 31 eliminated the
voluntary compliance plan provisions of Local Lady &nd

WHEREAS, the Appellant asserts that a new two-year
period within which accessory business or non-coraiak
copy would have to be displayed on the Signs ireofdr
non-conforming status use to continue would be 1A2]
2005; and

WHEREAS, the Appellant notes that DOB did not,
however, begin enforcement against the Signs aftél it
adopted Rule 49 on July 19, 2006, which allowed for
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implementation of Local Law 14, as amended by Laes
31; and
WHEREAS, the Appellant states that, on October 17,
2006, by agreement in the Clear Channel litigatiba City
agreed to stay the enforcement of the Zoning Résoland
Administrative Code, which otherwise prohibited the
maintenance of advertising on the Signs (the Octabe6
Letter); and
WHEREAS,
pertinent part:
We . .. want to confirm that [the stay] will cover
(i) the portion of New York City’'s Zoning
Resolution 88§ 42-55 and 32-662 concerning the
placement of outdoor advertising signs along the
City’s arterial highways and parks, (ii) the Cify o
New York Local Laws 14 of 2001 and 31 of 2005
in their entirety (except, solely with respect to
nonarterial signs, the provisions of Admin. Code
8§ 26-127.3, 26-259, 26-262, and 27-177 [only
with respect to new signs], shall not be stayed),
and (iii) the entirety of the Department of
Buildings (“DOB”) Rule 49 (except, solely with
respect to nonarterial signs . . .(collectively

referred to in this letter as the “Regulations”).
* * %

the October 2006 Letter states in

Other than as set forth above, enforcement of the
Regulations shall be stayed industry-wide until
ten (10) days after a decision by the Southern
District on the preliminary injunction motions.. .
The stay will not extend to any proceedings,
pending or otherwise, based on provisions of law
other than the Regulations, nor to any proceeding
to enforce the requirement to register by
November 27 as set forth above; and
WHEREAS, the Appellant asserts that assuming a new
two-year period commenced for a second time onl Agri
2005, it terminated on October 17, 2006 (approxahyat8
months later); and
WHEREAS, the Appellant notes that the District Gour
rendered a decision on March 31, 2009 and théighhof
the fact that an appeal was taken to the SecorndiCZourt
of Appeals, it entered another agreement, the A8909
Letter, with the City to further extend the perimdwhich
enforcement activity was suspended until 15 dater af
decision on the appeal; and
WHEREAS, the April 2009 Letter states in pertinent
part:
This letter is to confirm that [during any
proceedings in the Second Circuit] the City will
not enforce the provisions of New York City
Zoning Resolution Sections 42-55 and 32-662 as
to any signs that existed along an arterial highway
prior to the commencement of this litigation on
October 6, 2006, or enforce any provisions of
City of New York Local Laws 14 of 2002 and 31
of 2005 that authorize the issuance of violations .
.. for violating Sections 42-55 and 32-622 of the
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Zoning Resolution; and

WHEREAS, the Appellant asserts that ZR § 52-61 was
not included in any of the Letters because theyt deéely
with advertising signs to which a stay of ZR § S2w@as
irrelevant since ZR § 52-61 would never apply ®ulse of
signs for advertising purposes; and

WHEREAS, the Appellant notes that the Second
Circuit’s decision to uphold the District Court'sasion in
the City’s favor was rendered on February 3, 201d) ay
further agreement, enforcement was suspendedulaxtdh
22,2010 when outdoor advertising companies wepaned
to submit certifications as to those arterial higkwigns for
which they seek to claim non-conforming status; and

WHEREAS, accordingly, the Appellant asserts that
March 22, 2010 is the relevant date for commentiy
two-year period within which the display of accegso
business or non-commercial messages was requioeden
for the non-conforming use status of the signscasssory
business or non-commercial signs at the dimensixisng
on December 13, 2000 to be maintained; and

WHEREAS, the Appellant asserts that the Signs have
displayed non-commercial messages since sometifoeebe
March 22, 2010 and, thus, have retained their segunon-
conforming accessory business or non-commerciaksg
the dimension and height on December 13, 2000; and

The Applicability of ZR § 42-58

WHEREAS, the Appellant asserts that DOB has
exceeded the parameters of the appeal stipulation b
pursuing arguments related to the requirements of
establishing a non-conforming use pursuant to 2R-88;
and

WHEREAS, however, the Appellant addresses DOB'’s
assertion that the sign must have been establahadon-
advertising sign prior to December 13, 2000 in ptdeneet
the requirements for a non-conforming use pursicafiR §
42-58; and

WHEREAS, in response to DOB’s secondary
argument, the Appellant states that DOB contemgldte
conversion of the Signs from illegal advertisingns to
accessory or non-commercial signs and such coveisi
allowed by the text of ZR § 42-58 even when no lege
was established by December 13, 2000; and

WHEREAS, the Appellant asserts that ZR § 42-58
does not include a lawful establishment requireraadtthat
having a sign, alone, of any kind, by December2®)0
satisfies the text; and

WHEREAS, the Appellant asserts that ZR § 42-58,
which was adopted on February 27, 2001, conferoed n
conforming use status to signs with permits foreasory
business use issued prior to that date so thas sigmd be
converted from advertising to accessory businessoar
commercial copy at their size and height existing o
December 13, 2000; and

WHEREAS, the Appellant asserts that the February
27, 2001 date of adoption is the first day on whadiwo-
year period of discontinuance would have begurutoat
the end of which the non-conforming use status dbalve
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been lost should advertising copy not have beelaced
with accessory business or non-commercial copy; and

WHEREAS, the Appellant notes that the Signs were
(1) installed prior to December 13, 2000, purstua@OB
permits; (2) the dimensions of each sign is 20esically
and 60 feet horizontally for a total surface arkh,800 sq.
ft.; and (3) parties agree that although the pefionithe sign
stated accessory/business sign, the copy forghe gias for
advertising from before December 13, 2000 (appreaieiy
May 1999) until March 22, 2010; and

WHEREAS, the Appellant asserts that even though the
Signs were installed impermissibly as advertisilgns
because the signs were installed prior to Decef)et000,
they are eligible for the non-conforming use statisforth
at ZR § 42-58 for the size of 1,200 sq. ft. as ggolato the
500 sq. ft. that would be permitted under curregtitations;
and

WHEREAS, the Appellant asserts that the use of the
word “also” in ZR § 42-58 between the requirementsign
installation prior to December 13, 2000 and thefewimg
of “non-conforming use” status clearly conveysittiention
that where a sign was permitted and in existence on
December 13, 2000 it would have non-conformingstesels
as an accessory business sign or non-commercialfsig
carried such messages after that date; and

WHEREAS, the Appellant states that ZR § 42-48
would not have been necessary if accessory or non-
commercial copy would have had to have been ogigmes
on December 13, 2000; and

WHEREAS, further, the Appellant asserts that DOB
has changed its position on the ability to confienn an
advertising sign to an accessory sign and thaddlo&ine of
judicial estoppel precludes it from doing so; and

WHEREAS, the Appellant quotes to a reply
memorandum of law from the Clear Channel litigatiated
July 28, 2008, in which the City stated:

Thus, to the extent that plaintiffs and other OACs

have been continuously using their arterial signs

as advertising signs in the six years since thé 200

zoning amendments, plaintiffs and other OACs

have lost the right to rely on their previously

issued permits to revert to non-advertising copy.

In order to maintain signs with non-commercial or

accessory copy along the arterial highways

plaintiffs will have to re-apply for new sign

permits and will be limited to displaying signs of

no more than 500 square feet in size; and

WHEREAS, the Appellant notes that in its
memorandum, the City did not mention the lawful
establishment requirement; and

WHEREAS, the Appellant also asserts that when a
non-conforming right is granted by statute, ashis ¢ase
here, and as is the case when advertising sigsirexin
1979 were accorded non-conforming use status, nbts
necessary that a legal use be in existence whérssaits is
conferred; and

WHEREAS, in the alternate, the Appellant asseds th
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non-conforming use status should be granted bedhese
conversion to accessory business or non-commeraiaf
was not required until March 22, 2010; and

WHEREAS, the Appellant asserts that no date by
which accessory business or non-commercial copy was
required to be posted on signs accorded non-coirfignuse
status was provided in ZR § 42-58; and

WHEREAS, the Appellant asserts that the operative
date for the commencement of ZR 52-61's two-year
maximum discontinuance is March 22, 2010 and it t
was the first day on which OACs were required greto
install accessory business or non-commercial copy o
arterial highway signs and claim their certified nno
conforming use status; and

Estoppel Against the City

WHEREAS, the Appellant asserts that although as a
general rule estoppel or laches cannot be usediafease
to City actions and is only allowed in the rarest
circumstances, the City is estopped from enfordisg
zoning regulations related to the Signs; and

WHEREAS, the Appellant states that two New York
State court decisions — Town of Hempstead v. Deblasc
2007 WL 4471362 (Sup. Ct. 2007), aff'd, 62 A.D.38R6
(2d Dept. 2009) and Inner Force Econ. Dev. Corpeap’t
of Educ. Of the City of New York, 36 Misc.3d 75&%
(Sup. Ct. 2012) — to support its conclusion that @ity
should be estopped; and

WHEREAS, the Appellant notes that in DeMasco, the
Town sought to enforce its zoning ordinance agaimsétal
salvage business which had existed for many ye#mstp a
zoning change, and the Appellate Division affirnieat the
Town was equitably estopped in part because itirmoed
business with the junkyard and “gave an imprim&iuhe
businesses’ continued operation”; and

WHEREAS, the Appellant notes that in Inner Force in
which one City agency acknowledged receipt of @ncla
while another branch did not, the petitioner hadrbkeft
with the understanding that it was proceeding prigend
rested on its rights, thus, the court held thatitagle
estoppel may be used against the City “where the
governmental subdivision acts or comports itsetfrgfully
or negligently, inducing reliance by a party wheriitled to
rely and who changes his positions to his detrimant
prejudice;” and

WHEREAS, the Appellant also asserts that it is an
unreasonable departure for the City to now reqthed
accessory or non-commercial copy have been indtalle
during the stay in order to preserve non-conforniglts,
when it did not earlier articulate that requirememtd
DOB’S POSITION

WHEREAS, in support of its position that the Board
deny the appeal, DOB asserts that: (1) the letpereanents
between the parties during litigation were limitedelaying
enforcement against the advertising signs purdoaiR §
42-55 (and other specifically noted provisions) ditinot
toll the two-year discontinuation period set faattZR § 52-
61 and (2) the Signs were not lawful on Decembef@B80
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and thus, they failed to satisfy the requiremehi&08g 42-
58; and

The Effect of the Letters on ZR § 52-61's Two-Year
Discontinuance Period

WHEREAS, as to the Appellant’s tolling arguments,
DOB states that the Signs were authorized by peissitied
on September 1, 1998 for non-illuminated accessory
business signs each having a surface area of &R@0and
that as of February 27, 2001, the Zoning Resolution
prohibited non-advertising signs larger than 500fspf
surface area, and signs entitled to hon-conforumegstatus
as of December 13, 2000 could continue subject to
regulations governing non-conforming uses; and

WHEREAS, DOB states that, assuming for the
purpose of this appeal that these signs were eshtidl non-
conforming use status, industry-wide stays of erdorent
agreed to in litigation cannot be relied upon dmsis for
resuming non-conforming accessory sign uses aftena
year period of discontinuance; and

WHEREAS, specifically, DOB rejects the Appellant’s
assertion that ZR § 52-61 continued to impose ayway
limitation on a discontinuance of the non-conforgniron-
advertising sign uses during the period that thg &ireed
to stay enforcement of ZR § 42-55 against the signd

WHEREAS, DOB notes that ZR § 52-61 states that if,
for a continuous period of two years, active operabf
substantially all of the non-conforming use is distinued,
the use must terminate; and

WHEREAS, DOB rejects the Appellant’s claim that
the Letters tolled ZR § 52-61's discontinuance qekri
against the Signs; the April 2002 Letter stated #tahat
time DOB did not intend to issue violations against
advertising signs; and the October 2006 and AP
letters stipulated to a stay during litigation predings
challenging ZR § 42-55 and ZR § 36-662 as uncaistital
restrictions on commercial speech and none of these
documents either expressly or impliedly providet ttinee
DOB would toll ZR § 52-61; and

WHEREAS, DOB asserts that the owners of the
subject signs could have no reasonable expectation
benefitting from the start of a new two-year didgmmance
period once the stay was lifted; and

WHEREAS, rather, DOB asserts that during the time
the City agreed to stay enforcement of ZR § 42it55uld
not enforce ZR § 42-55 to prohibit the advertissign use
even though the accessory sign use was discontfioned
continuous period of two years; and

WHEREAS, DOB contends that enforcement of ZR §
42-55 wasstayed during the periods of time covered by the
above-referenced letters, but the two-year disnaafice
period of ZR § 52-61 was ntdlled and continued to run;
and

WHEREAS, DOB states that, therefore, when the last
stay was lifted upon the conclusion of the Cleani@tel
litigation in 2010, DOB could immediately enforcB 2 42-

55 and the owner could not claim to have an aduiliowvo
years following the conclusion of the litigatiorresume the
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non-advertising sign use since the two-year discoahce
period had already elapsed; and

WHEREAS, DOB asserts that the stay merely served
as a temporary windfall by shielding the signs from
violations under ZR § 42-55 but it did not stop the
discontinuance clock under ZR § 52-61 and thatnduttie
time the stay of enforcement was in effect, the evef the
Signs assumed the risk of losing non-conformingstigts
under ZR § 42-58; and

WHEREAS, DOB notes that the Appellant asserts that
the City's agreements tolled ZR § 52-61 for theation of
the stay of enforcement even though ZR § 52-61ois n
explicitly mentioned in the Letters; and

WHEREAS, DOB rejects the Appellant’s explanation
that ZR § 52-61 was not referenced in the Lettersabse
the stays dealt solely with advertising signs thia not
entitled to non-conforming status and ZR § 52-61s wa
irrelevant to those signs regardless of the outcofithe
litigation; and

WHEREAS, finally, DOB asserts that the Appellant’s
tolling arguments reveal the understanding thastidngs and
litigation concerned the lawfulness of the ZonirggBlution
regulations with respect to advertising signs,atmessory
signs and since regulations governing accessong sigre
not in controversy, the Appellant had no reasonable
expectation that the stay in connection with thigdtion
would preserve a right to an accessory sign; and

The Applicability of ZR § 42-58

WHEREAS, DOB states that ZR § 42-58 confers non-
conforming status to a non-advertising sign ereptéut to
December 13, 2000 with respect to the extent ofldgree
of non-conformity of such sign as of such date wita
provisions of ZR 88 42-52, 42-53, 42-54 and 42-}3(a
and (b) where such sign has been issued a permnit on
before December 13, 2000; and

WHEREAS, DOB states that the question of whether
the applications to register these Signs actualtjuded
evidence per 1 RCNY § 49-15 (Sign inventory to be
submitted with registration application) that namforming
signs existed, and the size of the signs thatexkists of the
relevant date set forth in ZR § 42-58 is moot beeauch
non-conforming uses are required to cease und&rZZR61
but if the Board should not consider this issue tio
requests the opportunity to address this issuacht me;
and

WHEREAS, DOB states that the issue is whether it
correctly determined that the Signs are not edtiibeclaim
non-conforming accessory use status pursuant 458
because the signs were advertising signs on Degetdhe
2000, the relevant date for establishing a non-awmnihg
accessory sign use; and

WHEREAS, DOB states that to the extent the Board
finds that the signs became non-conforming accgssgmns
on December 13, 2000, the non-conforming uses were
discontinued for more than two years while the Sigere
used to display advertising copy and the uses tewmsinate
per ZR § 52-61 (General Provisions, Discontinuanaedl
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WHEREAS, DOB states that since ZR § 42-58 confers

non-conforming status on a sign “with respect todhgree

of non-conformity of such sign as of December D8®and
where such sign shall have been issued a perritlogfore
such date,” the provision requires that the sigst éawfully

on December 13, 2000 in accordance with a perggived
prior to December 13, 2000 and with the Zoning Re&m
before the new regulations governing size, illurtiorg
projection, height and use took effect on Febr@ary2001;
and

WHEREAS, DOB states that only a sign that
lawfully erected prior to December 13, 2000 andtiaxj on
that date in accordance with its permit has norfaroming
status as to its surface area, illumination, ptigec height
and use as either a non-conforming sign other #ran
advertising sign or a non-conforming advertisirgnsiand

WHEREAS, DOB states that contrary to the
Appellant’s claim, a sign that was used in violatif its
permit and the Zoning Resolution on December 18028
not entitled to non-conforming use status undeg2R-58;
and

S

WHEREAS, further, DOB asserts that ZR § 42-58's
phrase, “with respect to the degree of non-confiyrrof
such sign as of December 13, 2000,” makes cletatsign
must be non-conforming on December 13, 2000 inrdoite
the sign’s non-conformity as to ZR 88§ 42-52, 425354
and 42-55 (a) (1) and (b) to be established; and

WHEREAS, DOB states that a non-conforming use is
defined in ZR § 12-10 as “any lawful use... which sloet
conform to any one or more of the applicable ugaletions
of the district in which it is located,” but thatsiggn used
contrary to permit and contrary to the Zoning Resoh on
December 13, 2000 does not have any degree of non-
conformity because it is not a lawful use on tretedand

WHEREAS, accordingly, DOB states that the
advertising signs displayed on December 13, 2006 wat
lawful and therefore were not non-conforming signghat
date as is required by ZR § 42-58; and

WHEREAS, DOB states that as of June 28, 1940,
advertising signs were prohibited within 200 feétam
arterial highway (see ZR § 21-B, superseded by 2R-§3
and ZR § 42-55), so no advertising sign was alloatettie
premises on December 13, 2000; and

WHEREAS, further, DOB states that the ZR § 12-10
definition states that an “advertising sign” “ista@cessory
to a use located on the zoning lot;” and

WHEREAS, DOB states that both Signs were
authorized by permits issued on September 1, 1&98oin-
illuminated accessory signs each having a surfeea of
1,200 sq. ft. and that according to the Appellaaffalavit
by Frank Nataro, the chief operating officer of themer
owner of the Signs, the Signs were being used for
advertising on December 13, 2000; and

WHEREAS, DOB states that the affidavit is supported
by outdoor advertising display contracts, includiag
agreement to advertise an AT&T Wireless product in
November and December 2000; and
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WHEREAS, therefore, DOB states that since the Signs
were used for advertising contrary to their perraitd the
Zoning Resolution, the signs were unlawful and man-
conforming on December 13, 2000 and any claim éor-n
conforming status under ZR § 42-58 must fail; and

WHEREAS, DOB asserts that the statute would not
make sense if, as the Appellant contends, it graats
conforming use status to a sign for a differentths@ the
use authorized by the permit; and

WHEREAS, specifically, DOB states that the repeated
phrase “such sign” in ZR § 42-58 makes clear thasame
sign for which non-conforming use status is soughst
have a permit issued prior to December 13, 2000t/aaid
permitted sign’s degree of non-conformity on Deceni3,
2000 establishes its non-conformity with ZR §8§ £2-42-
53, 42-54 and 42-55 (a) (1) and (b); and

WHEREAS, DOB states that it is clear that the
Appellant held permits for accessory signs issugar po
December 13, 2000; however, the Appellant concduss
on December 13, 2000 different signs used for uftlaw
advertising were on display; and

WHEREAS, DOB states that given that the permitted
accessory signs were not the same as the onesplaydon
December 13, 2000, the accessory signs are ntiedrio
non-conforming use status; and

WHEREAS, DOB distinguishes ZR § 42-58 from ZR
§ 42-55(c), in that the former does not grant nonf@rming
use status to unlawful sign use; and

WHEREAS, DOB acknowledges that, in contrast, ZR
§ 42-55(c) confers non-conforming use status oigrais
existence on a specified date, regardless of whtheign
is authorized by a permit or was used consistenitly its
permit on such date; and

WHEREAS, DOB notes that the purpose of ZR § 42-
55(c) is to allow unlawful advertising signs tolbgalized,
thus, the text merely requires that the sign easstbof a
specified date and 1 RCNY § 49-15(d)(15) accepitsjbes
not require, permits as evidence that a non-corifgm
advertising use existed on the relevant date; uzéReg 42-
55(c), a permit for an accessory sign may be subdas
evidence of a non-conforming advertising sign oe th
relevant date provided sufficient proof demonsg#tat the
sign was used, albeit contrary to the accessorypegmit,
for advertising; and

WHEREAS, DOB asserts that there would be no
reason for ZR 8§ 42-58 to require a permit issueafsign
erected prior to December 13, 2000 if the sign @¢dzlve
been used in violation of its permit on that datd still be
entitled to lawful non-conforming use status; and

WHEREAS, DOB asserts that since ZR § 42-58
requires an accessory sign to be lawfully non-aonifeg on
December 13, 2000 to obtain the benefits of bewaed as
a non-conforming accessory sign pursuant to ZR-852
with respect to ZR §8§ 42-52, 42-53, 52-54 and 42255%1)
and (b), there is no support in the text for Appetls
argument that accessory or non-commercial copyneas
required to be posted on the signs until March 20,0
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when Local Law 14’s New York City Construction Code
amendments were enacted; and

WHEREAS, DOB states that any sign that was used
for advertising on December 13, 2000 was unlawhd a
cannot meet the definition of a “non-conforming’eusnd
that there is no need for the statute to providiai® by
which to post accessory or non-commercial copy bsza
the right to do so is already determined by therelegf
non-conformance of the sign on December 13, 206aFan
two-year discontinuance period of ZR § 52-61; and

WHEREAS, DOB states that the Zoning Resolution
does not grant a right to be non-conforming asize,s
illumination, projection, height and use for a sigsed
contrary to its permit on December 13, 2000; rathiee
right to be non-conforming pursuant to ZR 8§ 42-58 i
determined by the sign’s lawful permitted use océeber
13, 2000; and

WHEREAS, DOB states that its position that ZR § 42-
58 confers non-conforming use status on a sign osed
December 13, 2000 consistent with the permit arld thie
Zoning Resolution does not contradict the City'sopr
statements; and

WHEREAS, DOB states that the Appellant references
certain statements made in the litigation Clear Mbea
Outdoor, Inc. v. City of New York, 608 F. Supp. 2d7
[SDNY 2009], aff'd 594 F3d 94, which do not supptbre
claim that a sign is entitled to non-conforming status
where the sign existing on December 13, 2000 waggbe
unlawfully used contrary to its permit and the Zani
Resolution; and

WHEREAS, specifically, DOB asserts that the City’s
statements referenced in the Appellant’'s letter efyer
explain that a sign that is lawfully establishedaaaon-
conforming accessory sign loses its right to retatits non-
conforming use after such sign is used as an dsiveysign
for more than two years and that a sign that wagme
lawfully non-conforming has no non-conforming use t
reactivate; and

WHEREAS, DOB states that to the extent the Signs
were non-conforming accessory signs, ZR § 52-6bgepa
two-year limitation on a discontinuance of the non-
conforming sign uses notwithstanding the City'sagnents
to stay enforcement of ZR § 42-55 against all sidpréng
litigation proceedings challenging ZR § 42-55 aRi§36-
662 as unconstitutional restrictions on commesaech;
and
CONCLUSION

WHEREAS, the Board agrees with DOB that there is no
basis in the Letters, the Zoning Resolution, or the
Administrative Code to allow for the Signs to remais
accessory or non-commercial signs at their exigémgmeters
of 1,200 sq. ft.; and

WHEREAS, the Board'’s primary points are that (¥) th
Appellant has not provided any support for its disethat
the Letters staying enforcement of ZR § 42-55 disayed
the starting point for the two-year discontinuapiavision at
ZR 8§ 52-61 and (2) the Board agrees with DOB tbgall
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establishment of an accessory or non-commercialsig on
December 13, 2000 is a requirement for ZR 8§ 42358low
for the 1,200 sq. ft. signs to remain; and

WHEREAS, the Board finds that the Appellant faits o
both of its arguments and DOB has basis to refecsigns
for either discontinuing the accessory use for aogeof
greater than two years or for failing to be lawfestablished
on December 13, 2000; and

WHEREAS, however, if the Board considers the
Letters, the Board is unconvinced that the staytevae read
broadly due to the precision of the defined term
“Regulations,” regulations which were not to beoeoéd,
which establishes a finite universe to be templyrari
suspended that does not include ZR § 52-61 or&@12-10
definition of non-conforming use; and

WHEREAS, the Board is not compelled by the
Appellant’'s arguments that ZR § 52-61 was left authe
Letters for a purpose or that silence on it sugg@sivas
intended not to be included; and

WHEREAS, the Board notes that the citywide sign
enforcement and associated litigation involved many
different situations, kinds of signs, and zonirgfricts, and
among all the relevant and applicable provisionghef
Zoning Resolution, the Letters only identified ZR42-55
and 36-622 as not being enforced; and

WHEREAS, the Board finds that the identification of
just two sections necessarily limited what couldéhlbeen a
much broader and uncertain landscape given thetuadt
of signs and other applicable provisions, which magnay
not have seemed relevant at the time the Lettere we
drafted; and

WHEREAS, the Board recognizes that the purpose of a
stay, like that set forth in the Letters, preseryesstatus
quo; it does not allow for the commonly underst@od
enforced non-conforming use provisions of the Zgnin
Resolution to be rewritten; and

WHEREAS, accordingly, the Board finds that there is
not any basis for the two-year discontinuation qurio
begin on March 22, 2010, rather than the Februarz@01
date of the text amendment; and

WHEREAS, putting aside the question of legal
establishment, the Board concludes that because wees
not any implicit or explicit directive to toll thewo-year
discontinuance period, and the ability to instatiessory or
non-commercial signs with surface area in exce5801(.
ft. was extinguished on February 27, 2003, two year
subsequent to the date of the text change; and

WHEREAS, the Board agrees with DOB that the
Appellant made the choice to continue the advedisise
through March 22, 2010 rather than endeavor tamests
now non-conforming accessory or non-commercialinose
2001, 2002, or 2003; and

WHEREAS, although the Board has not read or
considered the terms of the parties’ stipulationuttthe
scope of the appeal and acknowledges that the lappbbs
contested that DOB’s arguments about the ZR § 42-58
requirements are beyond the scope, it concludebdloause
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the Appellant and DOB both pursued the discussi@R®
42-58 and legal establishment, that it will alsdr@ds the
issue; and

WHEREAS, further, the Board finds that it is not
possible to consider the requirements of ZR 8§ 5264
vacuum without incorporating the provisions of ZBRE58
and the ZR § 12-10 definition of hon-conforming ;Lesed

WHEREAS, first, the Board finds that the Appellant’
reliance on (and declaration that) the Signs haustes
without interruption as advertising signs from pri
December 13, 2000 to approximately March 22, 204ka®
any consideration under ZR § 52-61 a nonstartesilseit
fails the ZR 8§ 12-10 requirement that the non-confog
use be lawfully established; and

WHEREAS, the Board finds that ZR § 42-58 must be
read to require that the non-conforming useldwefully
established by December 13, 2000, and that a lavgfel
must comply with bulk and use parameters, whichlccou
have included a surface area of 1,200 sq. ft. lastlimited
to accessory or non-commercial use; and

WHEREAS, the Board notes that there is not any
dispute that on December 13, 2000, the use wakegatk,
and

WHEREAS, the Board agrees with DOB that ZR § 42-
58, which relies on the defined term “non-conforgirse,”
does notinclude an exception to the ZR § 12-10irement
for lawful establishment; and

WHEREAS, the Board does not find that ZR § 42-58
contemplates conferring non-conforming rights tivate
never established; and

WHEREAS, the Board finds that certain of the
Appellant's arguments including those related te th
continuity of the advertising use without any tweay
interruption are misplaced and confuse the issoatakhat
non-conforming use ZR § 42-58 protects; and

WHEREAS, the Board notes that the Appellant chose
to continue the advertising signs, which were dafen
enforcement during the stays, at the detrimenteggrving
the right to an accessory or non-commercial sigleupre-
February 27, 2001 parameters; and

WHEREAS, the Board agrees with DOB that ZR § 42-
58, unlike ZR § 42-55, relies on the lawful estsiahent of
the non-conforming use; and

WHEREAS, further, the Board notes that advertising
signs had been illegal at the site within 200 feethe
arterial since 1940, whereas other sign provisi@mtsmore
contemporary rezoning dates; and

WHEREAS, the Board notes that ZR § 52-61 does not
address the notion of a time period to revert$e@ndary
non-conforming use (re: an accessory or non-comaierc
sign with dimensions in excess of zoning) and there
nothing about converting from one never legal use t
another which was legal at the time of permitting dnly
installed for a brief period; and

WHEREAS, the Board finds that the Appellant distort
the non-conforming use provisions by asserting that
advertising signs preserve the right of accesssasigns at a
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certain size and other physical parameters as ithact any
connection between the non-conformance of the &sivey
signs which relate to content and the physicalpaters of
signs with restricted (accessory/non-commerciafjerd; and

WHEREAS, accordingly the Board finds that the
deciding factor is the Signs’ content as accessignys are
permitted even today, at smaller dimension; and

WHEREAS, finally, the Board notes that the Appellan
has enjoyed the benefit of the Signs, which wevenkegal
and were installed contrary to permit, for morenttea years;
and

WHEREAS, lastly, the Board is not persuaded by the
Appellant’s invocation of the equitable estoppettdae or
reversal of position; and

WHEREAS, the Board distinguishes the Appellant’s
case law on the matter of equitable estoppel omptineary
basis that in DeMasco the City actually maintaiaédsiness
relationship with the junkyard on which the junkyaelied as
an indication that its rights were preserved aridrier Force,
the City made a specific procedural decision orcivithe
petitioner relied; and

WHEREAS, the Board does not find that DOB's lack of
enforcement or participation in the Letters hasralationship
to the cases; and

WHEREAS, the Board also does not find that DOB has
reversed its position, as the Appellant suggest$; a

WHEREAS, in fact, the Board finds that the Appdlan
statements about DOB’s position actually refleat OB has
maintained its position about requiring lawful &fithment
and that nothing was introduced into the recorsujgport a
claim that a conversion back to accessory/non-coniahese
within two years of the end of the stay had eveenbe
contemplated; and

WHEREAS, the Board finds that the absence of gfatin
a requirement to conform to certain zoning requéetndoes
not lead to a change in position once those remeints are
articulated; and

WHEREAS, accordingly, the Board finds that both of
the Appellant’s arguments fail and DOB properlyent¢d
the Signs from registration.

Thereforeitisresolved that the subject appeal, seeking a
reversal of the Final Determinations of the Departhof
Buildings, dated April 4, 2012, is hereby denied.

Adopted by the Board of Standards and Appeals,
February 26, 2013.

89-07-A

APPLICANT - Pleasant Plains Holding LLC, for Pleatsa
Plains Holding LLC, owner.

SUBJECT - Application April 19, 2007 — Proposabtold
three two-family and one one-family homes locatétthiv
the bed of a mapped street (Thorneycroft Avenuejtrary

to Section 35 of the General City Law. R3-2 Zordijrict.
PREMISES AFFECTED - 460 Thornycroft Avenue, North
of Oakland Street between Winchester Avenue anti®ac
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Avenue, south of Saint Albans Place, Block 5238, 7,0
Borough of Staten Island.
COMMUNITY BOARD #3SI

ACTION OF THE BOARD - Laid over to March 19,
2013, at 10 A.M., for continued hearing.

92-07-A thru 94-07-A
APPLICANT - Pleasant Plains Holding LLC, for Pleatsa
Plains Holding LLC, owner.
SUBJECT - Application April 19, 2007 — Proposabtald
three two-family and one one-family homes locatétthiv
the bed of a mapped street (Thorneycroft Avenuejtrary
to Section 35 of the General City Law. R3-2 Zordisjrict.
PREMISES AFFECTED - 472/476/480 Thornycroft
Avenue, North of Oakland Street, between Winchester
Avenue, and Pacific Avenue, south of Saint Albalss®.
Block 5238, Lots 13, 16, 17, Borough of Statenridla
COMMUNITY BOARD #3SlI

ACTION OF THE BOARD - Laid over to March 19,
2013, at 10 A.M., for continued hearing.

95-07-A
APPLICANT - Pleasant Plains Holding LLC, for Pleatsa
Plains Holding LLC, owner.
SUBJECT - Application April 19, 2007 — Proposabtald
three two-family and one one-family homes locatétthiv
the bed of a mapped street (Thorneycroft Avenuejtrary
to Section 35 of the General City Law. R3-2 Zordigrict.
PREMISES AFFECTED — 281 Oakland Street, between
Winchester Avenue and Pacific Avenue, south of {Sain
Albans Place, Block 5238, Lot 2, Borough of Std&tand.
COMMUNITY BOARD #3SlI

ACTION OF THE BOARD - Laid over to March 19,
2013, at 10 A.M., for continued hearing.

110-10-BzY

APPLICANT — Sheldon Lobel, P.C., for Castle Hilllttips
LLC c/o Blake Partners LLC, owner.

SUBJECT - Application November 19, 2012 — Extension
time to complete construction (§11-332) for an &ddal
two years for a minor development, which expired on
October 19, 2012. R5A zoning district.

PREMISES AFFECTED - 123 Beach'™®Street, western
side of Beach 93 Street with frontage on Shore Front
Parkway and Cross Bay Parkway, Block 16139, Lot 11,
Borough of Queens.

COMMUNITY BOARD #14Q

THE VOTE TO CLOSE HEARING —

Affirmative: Chair Srinivasan, Vice Chair Collin,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtANEZ..........cccvveeeeeiieeeeeeeenrreeeee e 5
N TS0 = LAY RS 0

ACTION OF THE BOARD - Laid over to March 19,
2013, at 10 A.M., for decision, hearing closed.
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201-10-BZY

APPLICANT — Kramer Levin Naftalis & Frankel, for 08
Orchard LLC., owner.

SUBJECT - Application January 18, 2013 — Extensibn
time to complete construction (§11-332) for an &ddal
two years for a minor development, which will expon
March 15, 2013. C4-4A zoning district.

PREMISES AFFECTED - 180 Orchard Street, Orchard
Street to Ludlow Street, Block 412, Lot 5, Borough
Manhattan.

COMMUNITY BOARD #3M

THE VOTE TO CLOSE HEARING —

Affirmative: Chair Srinivasan, Vice Chair Collin,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtaNEzZ...........cccvveeeeiieeeeecc e e 5
NEGALIVE:....ceiiiiiiie ettt aee e 0

ACTION OF THE BOARD - Laid over to March 19,
2013, at 10 A.M., for decision, hearing closed.

103-12-A
APPLICANT — Sheldon Lobel, P.C., for 74-47 Adelphi
Realty LLC, owner.
SUBJECT — Application April 12, 2012 — Appeal seeka
common law vested right to continue development
commenced under the prior R6 zoning district. R6Bing
district.
PREMISES AFFECTED - 74-76 Adelphi Street, west side
of Adelphi Street, south of Park Avenue with fragagalong
Adelphi Street, block 2044, Lot 52, 53, Borough of
Brooklyn.
COMMUNITY BOARD #2BK

ACTION OF THE BOARD - Laid over to April 9,
2013, at 10 A.M., for continued hearing.

288-12-A thru 290-12-A
APPLICANT — Rothkrug Rothkrug & Spector LLP, for
Orin, Inc., owner.
SUBJECT - Application October 9, 2012 — Proposed
construction of three two-family homes not frontiog a
legally mapped street, contrary to General City ISegtion
36. R3X (SRD) zoning district.
PREMISES AFFECTED - 319, 323, 327 Ramona Avenue,
northwest corner of intersection of Ramona Avenné a
Huguenot Avenue, Block 6843, Lot 2, 3, 4, Boroudh o
Staten Island.
COMMUNITY BOARD #3SlI

ACTION OF THE BOARD - Laid over to April 9,
2013, at 10 A.M., for continued hearing.
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304-12-A
APPLICANT -Eric Palatnik, P.C., for Success Team
Development, LLC, owner.
SUBJECT - Application October 26, 2012 — Proposed
seven-story residential development located wittépped
but inbuilt portion of Ash Avenue, contrary to GealeCity
Law Section 35. R6A zoning district.
PREMISES AFFECTED - 42-32 14%treet, west side,
south of the intersection of Sanford Avenue andtii47
Street, Block 5374, Lot 59, Borough of Queens.
COMMUNITY BOARD #7Q

ACTION OF THE BOARD - Laid over to April 9,
2013, at 10 A.M., for continued hearing.

Jeff Mulligan, Executive Director

Adjourned: P.M.

REGULAR MEETING
TUESDAY AFTERNOON, FEBRUARY 26, 2013
1:30 P.M.

Present: Chair Srinivasan, Vice-Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner Montanez.

ZONING CALENDAR

157-11-BZ

CEQR #12-BSA-029M

APPLICANT - Sheldon Lobel, P.C., for 196% Avenue
Realty LLC., owner.

SUBJECT - Application October 5, 2011 — Variancexs8
21) to allow for the legalization of an existingpsumarket,
contrary to rear yard (833-261) and loading beg86¢683)
requirements. C1-5/R8A and R7A zoning districts.
PREMISES AFFECTED — 1968 Second Avenue, northeast
corner of the intersection of Second Avenue and' Sreet,
Block 1673, Lot 1, Borough of Manhattan.
COMMUNITY BOARD #11M

ACTION OF THE BOARD — Application withdrawn.
THE VOTE TO WITHDRAW —

Affirmative: Chair Srinivasan, Vice Chair Collin,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtANEZ..........cccvveeeeeiieeeeeececirreeee e 5
NS0 = LAY RS 0

Adopted by the Board of Standards and Appeals,
February 26, 2013.
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61-12-BZ

CEQR #12-BSA-093M

APPLICANT — Sheldon Lobel, P.C., for Martha Schwart
owner; Altamarea Group, lessee.

SUBJECT - Application March 15, 2012 — Variance287
21) to permit a UG 6 restaurant in a portion ofdbkar and
first floor, contrary to use regulations (842-1y11-5B
zoning district.

PREMISES AFFECTED — 216 Lafayette Street, between
Spring Street and Broome Street, 25’ of frontagmal
Lafayette Street, Block 482, Lot 28, Borough of Mattan.
COMMUNITY BOARD #2M

ACTION OF THE BOARD - Application granted on
condition.

THE VOTE TO GRANT —

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner Montanez ............cccoeeeevieeeeeeevevveeeeeeeeennn. 5
NEGALIVE: ..o 0

THE RESOLUTION —

WHEREAS, the decision of the Manhattan Borough
Commissioner, dated February 15, 2012, acting on
Department of Buildings Application No. 12096026883ds
in pertinent part:

Proposed work to create a new use —UG#6 below

the floor level of second floor level in Zoning

M1-5B is not permitted as per ZR 42-14/2b.

Provide approval from BSA as per ZR 42-31; and

WHEREAS, this is an application under ZR § 72ta1,
permit within an M1-5B zoning district, the conversof a
portion of the first floor of an existing two-stoboyilding to a
Use Group 6 use (including eating and drinking
establishment), contrary to ZR § 42-14; and

WHEREAS, a public hearing was held on this
application on August 7, 2012, after due noticeuiylication
in theCity Record, with continued hearings on September 25,
2012, November 20, 2012, and January 29, 2013hando
decision on February 26, 2013; and

WHEREAS, the premises and surrounding area head sit
and neighborhood examinations by Chair Sriniva¥éce-
Chair Collins, Commissioner Hinkson, Commissioner
Montanez, and Commissioner Ottley-Brown; and

WHEREAS, Community Board 2, Manhattan,
recommends disapproval of this application; and

WHEREAS, New York State Assembly Member
Deborah J. Glick provided testimony in oppositionthis
application; and

WHEREAS, the owners of the adjacent building at 57
Crosby Street and the building at 55 Crosby Street,
represented by counsel, provided written andtestiimony
in opposition to the application; and

WHEREAS, a representative of the Friends of Piginos
Square, and other community members, also provided
testimony in opposition to this application; and

WHEREAS, collectively, the parties who provided
testimony in opposition to this application are knaas the
“Opposition”; and
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WHEREAS, the Opposition raises the following priyna
concerns: (1) the intended size and scale of ahebmed
restaurant is out of context with the surroundingaaand
would have a negative impact on the surrounding
neighborhood; (2) the proposed expansion is rtb&ipublic
interest; (3) the proposal will have detrimentapauts on
traffic; (4) the proposal will exacerbate the nagampacts of
the existing restaurant’s ventilation system onatgcent
buildings and worsen the existing rodent problean tiee site;

(5) the claimed hardships are self-created dueetexistence
of the Joint Living-Work Quarters for Artists (“JLA") use
in the rear portion of the building; and (6) a spkpermit
from the City Planning Commission, pursuant to ZR 81,
rather than a variance, is the appropriate fornel@f; and

WHEREAS, the subject site is located on the widst s
of Lafayette Street, between Broome Street anch§@tireet,
within an M1-5B zoning district; and

WHEREAS, the site has 25.59 feet of frontage on
Lafayette Street, a depth of 100 feet, and a let aof
approximately 2,529 sq. ft.; and

WHEREAS, the site is occupied by a two-story
building, with a total floor area of 4,344 sq.(f.72 FAR);
and

WHEREAS, the applicant states that the building is
divided midway through the cellar, first, and setdioors
by a solid concrete masonry wall that divides thading
into two portions (front and rear); and

WHEREAS, the applicant represents that the front
portion of the building is currently vacant, thougle front
portion of the ground floor has been used for Useu@ 6
retail uses for the past 15 years; the rear pomibthe
building is occupied by JLWQA use; and

WHEREAS, the applicant notes that in 1999 an
easement was granted by the owner of Block 4829 ] thte
adjacent property to the rear of the site, to peingress
and egress by JLWQA tenants from the rear podfdhe
site to Crosby Street; and

WHEREAS, the applicant currently operates the
restaurant located at 218 Lafayette Street (BI&& Lot 27)
on the first floor of the adjacent two-story buildj and
proposes to expand the existing restaurant intacéfar,
ground floor, and second floor of the front portiointhe
subject building; and

WHEREAS, specifically, the applicant proposes to
convert a total of 2,286 sq. ft. (0.53 FAR) of ftcarea of
the subject building (1,265 sg. ft. on the firsolit and 1,021
sqg. ft. on the second floor), and an additional 8§5ft. of
floor space at the cellar to a Use Group 6 eatind a
drinking establishment in conjunction with the ¢ixig
restaurant at the adjacent 218 Lafayette Stredt; an

WHEREAS, the applicant notes that the second floor
of the building is permitted to convert to restauinase as-
of-right, and therefore the proposed variance Ig fom the
approximately 2,250 sq. ft. of floor space locattthe front
portion of the first floor and cellar of the subjéwilding;
and

WHEREAS, the rear portion of the cellar, firstdto
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and second floor will remain as JLWQA space; and

WHEREAS, because the proposed Use Group 6 use is
not permitted below the second floor in the subjtt5B
zoning district, the requested waiver is necessany;

WHEREAS, the applicant states that the followirg a
unique physical conditions, which create practidifficulties
and unnecessary hardship in developing the subijtecin
conformance with underlying district regulationg) the
underbuilt nature of the existing building; (2) diesolescence
of the existing building for manufacturing use; &)l the
effective shallowness of the lot; and

WHEREAS, as to the underbuilt nature of the existin
building, the applicant states that the subjedtling is one of
the smallest buildings in the surrounding area; and

WHEREAS, the applicant submitted an area studyeof t
blocks within an 800-ft. radius of the site whigflects that
the subject building has the ninth smallest floeasand the
eighth smallest FAR of the more than 130 lots withe study
area; and

WHEREAS, the applicant represents that this small
building condition presents difficulties to the avnas a
lack of available space limits the ability to geaterincome
for the site, and the building is dwarfed by muahgér
buildings in the immediate area; and

WHEREAS, the area study submitted by the applicant
further reflects that the subject building is ats@ of only
13 properties within the 800-ft. radius area imgmbwith a
building of two stories or less, and the applicgtates that
this condition creates practical difficulties fbietowner as
there are only two floors from which to generateoime;
and

WHEREAS, the applicant represents that the unique
small floor area, underbuilt FAR and two-story cibioth at
the building do not support the use of the grododrffor a
conforming use, resulting in difficulties in gentng a
reasonable return absent the requested variande; an

WHEREAS, the applicant states that the presence of
JLWQA space in the subject building creates antamil
hardship in that the existing two-story buildingnat be
enlarged despite the permitted maximum 5.0 FAR leza
pursuant to ZR § 43-17 (Special Provisions fortldiring-
Work Quarters for Artists in M1-5A and M1-5B Distts),
“no building containingoint living-work quartersfor artists
shall beenlarged”; and

WHEREAS, the applicant states that of the 12 other
small buildings in the area study, the subjectding is the
only site that contains JLWQA use and is theretfioigble to
enlarge; and

WHEREAS, the applicant further states that the
building is obsolete for manufacturing uses duethe
limited space available to install any equipment to
accommodate such conforming use; and

WHEREAS, specifically, the applicant states that an
manufacturing or wholesale tenant would have ojmarak
problems including (1) no loading docks; (2) arrextely
small floorplate and (3) the lack of an elevatomiove
product between the ground and cellar floors; and
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WHEREAS, the applicant represents that these fctor
among others, have contributed to the historicilitgtio
maintain a continued M1-5B conforming use on theugd
floor of the building; and

WHEREAS, the applicant represents that the site
suffers from an additional hardship due to the atife
shallowness and undersized nature of the lot; and

WHEREAS, specifically, the applicant states that
although the subject lot is 100 feet deep, thetiegis
building is divided midway on the cellar, first,daecond
floors by a demising wall that effectively cuts theélding in
half; and

WHEREAS, the applicant further states that this
feature results in effective lot dimensions for then-
JLWQA front portion of approximately 50 feet degpab
feet wide, or 1,250 sq. ft., and this effectiveofiplate of 50
feet deep makes the site one of the shalloweshén t
surrounding area; and

WHEREAS, the applicant represents that the shallow
floorplate, which is part of a condition dating k&0 years
in a building that is close to 100 years old, israque
condition that gives rise to significant difficis in using
the space for an as-of-right use; and

WHEREAS, the Board disagrees with the applicant’s
arguments regarding the effective shallownesseolat as it
considers the demising wall that divides the bogdh half to
be a self-created hardship for which the applidgamot
entitled to relief; and

WHEREAS, however, the Board finds that the other
unique physical conditions cited by the applicant,
specifically the underbuilt nature of the existinglding and
its obsolescence for manufacturing use, when ceresidin
the aggregate, create practical difficulties andegessary
hardship in developing the site in conformance wfta
applicable zoning regulations; and

WHEREAS, as to the financial feasibility of thte sthe
applicant submitted a feasibility study analyzimgfbllowing
scenarios: (1) an as-of-right scenario with grodiodr
warehouse/storage use; (2) an as-of-right scenaitio
ground floor business service use; (3) an as-bt-ggenario
with JLWQA use; and (4) the proposed scenario; and

WHEREAS, the applicant asserts that the threef as o
right scenarios would result in a negative rateetdirn and
that the proposed use is the minimum necessachieve a
reasonable return; and

WHEREAS, the Board directed the applicant to tevi
an analysis of a “stand-alone” restaurant at ttee without
reference to the existing restaurant at 218 Latagiteet, as
well as an analysis of retail use of the site; and

WHEREAS, in response, the applicant providedterlet
from its financial analyst stating that use ofbiudding for a
stand-alone restaurant or retail as opposed tgamsion of
the existing restaurant at 218 Lafayette Streefldimot affect
the financial feasibility of the project; thus, &rsd-alone
restaurant or retail use would realize a reasomeablen; and

WHEREAS, at the Board’s direction, the applicdsba
provided analyses of alternative variance scenamiclading:
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(1) an enlarged five-story building with Use Graupse on
the ground floor and Use Group 6 use above, whalidwbe
permitted as of right except for the need to wZiRe§ 43-17
to permit enlargement of a JLWQA building; and é2)
enlarged seven-story building containing solely Gsaup 17
JLWQA use, which would require a waiver of ZR §4Bto
permit enlargement of a JLWQA building and ZR §142to
permit new JLWQA use; and

WHEREAS, the applicant asserts that neither of the
alternative variance scenarios would realize aoresse
return; and

WHEREAS, the Opposition submitted a letter from a
real estate broker stating that a lesser variarae f
conventional retail use in the subject building ldoasultin a
rental value of $90 per sq. ft., which would previd
reasonable return; and

WHEREAS, in response, the applicant submittetiex le
from its financial analyst which states that thepQgition’s
estimate that conventional retail use could gameental
value of $90 per sqg. ft. is unsupported, but thanef that
$90 per sq. ft. price for conventional retail speleémed by
the Opposition is substituted for the $105 perfsgrent
currently assumed by the applicant’s analysis, theproject
would not be economically feasible, as the capalivalue
would be eight percent less than the project dewedmt cost;
and

WHEREAS, based upon its review of the applicant’s
submissions, the Board has determined that beadube
subject lot’s unique physical conditions, thergiseasonable
possibility that development in strict conformanagh
applicable zoning requirements will provide a remdie
return; and

WHEREAS, the applicant represents that the prapose
variance will not negatively affect the charactdr tie
neighborhood, nor impact adjacent uses; and

WHEREAS, the applicant notes that many of the
buildings in the immediate vicinity are used forelaroup 6
purposes on the first floor with residential ot kface above;
and

WHEREAS, the applicant states that the immediately
surrounding neighborhood maintains a distinctly o@rcial
character, and the ground floors of all but ontheflots on
the blockfront on which the site is located, LattgyStreet
between Spring Street and Broome Street, are oed i
Use Group 6 uses; and

WHEREAS, the applicant further states that this
portion of Lafayette Street is particularly chaeaited by
ground floor restaurant use; there are six restasiya
together with a large bank, a large furniture stemsd a
lingerie boutique; and

WHEREAS, the applicant notes that Use Group 6 use,
including an eating and drinking establishmemeisnitted as
of right on the building’s second floor; and

WHEREAS, further, the applicant notes that thetag
two-story building will remain and that it will nbe enlarged
and no bulk waivers are sought; and

WHEREAS, the Opposition argues that the proposed
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expansion of the restaurant at 218 Lafayette Stredte
subject building would create a large restauraaitdbes not
fit within context of community, and that the sreall
restaurants which currently exist in the neighbothdo not
result in the traffic, safety, noise, and congestisues that
larger restaurants will inevitably bring to the arand the
applicant has not presented any adequate plaaridting the
increase in traffic, congestion, and noise thatamer
restaurant would bring to the community; and

WHEREAS, in response, the applicant states theat th
character of the surrounding area is primarily Gseup 6
on the ground floor, and the character of this ipaldr
blockfront is primarily restaurant use, and whileny of the
eating and drinking establishments in the aresaaler,
the proposed restaurant here will by no meansdsarbga”
restaurant alleged by the Opposition, but will éast be
comparable in square footage and/or number of patim
other neighborhood restaurants, including Balthaazd
Spring Natural; and

WHEREAS, in light of the concerns raised by the
Opposition regarding the expansion of the existing
restaurant at 218 Lafayette Street to the subjeictibg, and
the fact that the applicant’s financial analysi¢ates that a
smaller, stand-alone restaurant would realize soregble
return on the site, the Board finds it appropriatémit any
Use Group 6 eating and drinking establishment esitie to
the confines of the subject building and not peramy
connection to or expansion of the existing restatmh218
Lafayette Street and the subject site; and

WHEREAS, the Opposition asserts that the existing
restaurant at 218 Lafayette Street emits foul odbat
negatively impact the surrounding neighbors anatested a
rodent problem at the rear of the restaurant, drad t
expanding the restaurant use to the subject bgildiould
exacerbate these conditions; and

WHEREAS, in response, the applicant submittetiex le
from the project architect stating that the vetitlasystem at
the existing restaurant has recently been upgradddcow
exhaust toward Lafayette Street in an effort taucedany
impact on the rear neighbors and the proposediatoti at
the subject building would be located toward tleafhalf of
the building; and

WHEREAS, as to the alleged rodent problem, the
applicant states to the extent such a problemseitig not
related to the existing restaurant at 218 Lafagitet, which
does not have access to the rear of the buildoes dot store
garbage receptacles at the rear of the buildirggived an
“A” grade from the Department of Health, and hagendeen
issued a violation for anything involving vermimch

WHEREAS, in response to the concerns raised by the
Opposition that the proposal would have a detrialémipact
on traffic in the surrounding area, the applicartirsitted a
letter from an environmental consultant noting tihat vast
majority of the patrons of the existing restaugarite by foot
or mass transit, and not by car, and the applitates that an
as-of-right commercial or manufacturing use wowddeyate
delivery and/or patron traffic that would similadgfect the
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surrounding neighborhood; and

WHEREAS, as to concerns regarding pedestriaictraff
the applicant states that the photographs submntiyethe
Opposition showing busy sidewalks in the PetroSigoare
area all show establishments with sidewalk cafed an
outdoor seating, which the existing restaurant doets
currently maintain and is not proposed at the sitg the
applicant notes that none of the submitted phofiggare
of the outside of the existing restaurant; and

WHEREAS, based upon the above, the Board finds tha
this action will not alter the essential charactérthe
surrounding neighborhood nor impair the use or idgveent
of adjacent properties, nor will it be detrimeritathe public
welfare; and

WHEREAS, the Opposition asserts that the alleged
hardship is self-created due to the existenceefHWQA
use in the rear portion of the building; and

WHEREAS, in response, the applicant states theat th
unnecessary hardship encountered by a strict @piplicof
the zoning regulations to the site was not causethé
owner of the site nor a predecessor in interestslinherent
in the (1) underdeveloped nature of the buildiyekisting
building conditions, including (a) small floorplatgb) the
lack of a loading dock, and (c) the lack of elevsitand (3)
use regulations which prohibit enlargement of théding
(with the exception of mezzanines within JLWQA gjit
and

WHEREAS, as noted above, the Board finds that the
hardship alleged by the applicant with regard te th
demising wall that creates a shallow lot conditiorthe
building is a self-created hardship; however, thar finds
the remaining hardships cited by the applicant wese
created by the owner or a predecessor in titleatritiue to
the unique conditions of the site; and

WHEREAS, the Board finds that the hardship herein
was not created by the owner or a predecessdteintiit is
due to the unique conditions of the site; and

WHEREAS, the applicant asserts that the proposal f
Use Group 6 use represents the minimum varianckedde
allow for a reasonable and productive use of tige and

WHEREAS, the Opposition asserts that restrictegl Us
Group 6 use, which would exclude an eating andkifin
establishment would represent a lesser variancstijlebe
feasible; and

WHEREAS, as noted above, the Board finds it
appropriate to limit any Use Group 6 eating anahldng
establishment use of the site to the subject Imgjldind not
permit any connection to the existing eating andkirg
establishment at 218 Lafayette Street; and

WHEREAS, further, the Board notes that in cases
where it restricted all eating and drinking use, ltliildings
were substantially larger and more fully develoed
primarily with new residential use that it deemegtovide
the required economic relief; the Board finds scakes to
be distinguishable and directs its inquiry to thpedfic
conditions of the subject site; and

WHEREAS, accordingly, the Board finds that the
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proposal, for the re-use of an existing buildingerenthe
proposed use is permitted as of right on the sediond,
without any enlargement of the building envelopethe
minimum necessary to afford relief, based on tlayais of
the site and the economic feasibility; and

WHEREAS, the Opposition raised a supplemental
argument that the applicant is required to seegegial
permit from the City Planning Commission in lieu &f
variance; and

WHEREAS, the Board finds that the variance process,
with its five required findings, actually refledtse breadth
of analysis that the Opposition seeks and that the
Opposition’s arguments that the special permit khbe
sought first are actually incompatible with the wargnts
that they request that the highest threshold befaet
granting relief to allow the proposed Use Groupsg u
throughout the building; and

WHEREAS, the Board has determined that the eviglenc
in the record supports the findings required tonaele under
ZR § 72-21; and

WHEREAS, the project is classified as an Unlisted
Action pursuant to Section 617.4 of 6NYCRR; and

WHEREAS, the Board has conducted an environmental
review of the proposed action and has documentedars
information about the project in the Final Enviremtal
Assessment Statement (EAS) CEQR No. 12BSA093Mjdate
March 16, 2012; and

WHEREAS, the EAS documents that the project as
proposed would not have significant adverse impattsand
Use, Zoning, and Public Policy; Socioeconomic Ctowis;
Community Facilities and Services; Open Space; Ghsd
Historic Resources; Urban Design and Visual Ressrc
Neighborhood Character; Natural Resources; Watdrfro
Revitalization Program,; Infrastructure; Hazardowsdfials;
Solid Waste and Sanitation Services; Energy; Toadfid
Parking; Transit and Pedestrians; Air Quality; Moiand
Public Health; and

WHEREAS, no other significant effects upon the
environment that would require an Environmental dotp
Statement are foreseeable; and

WHEREAS, the Board has determined that the
proposed action will not have a significant advérggact on
the environment.

ThereforeitisResolved that the Board of Standards and
Appeals issues a Negative Declaration, prepared in
accordance with Article 8 of the New York State
Environmental Conservation Law and 6 NYCRR Part 61/
Rules of Procedure for City Environmental Qualigview
and Executive Order No. 91 of 1977, as amendedyahes
each and every one of the required findings un&e§ 72-21,
to permit, within an M1-5B zoning district, the e@nsion of a
portion of the first floor and cellar of an exigitwo-story
building to a Use Group 6 use (including eating driioking
establishment)pn condition that any and all work shall
substantially conform to drawings as they applythe
objections above noted, filed with this applicatimarked
“Received February 25, 2013"- seven (7) sheets;aand
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further condition:

THAT the term of this grant will expire on Febry26,
2023;

THAT the use will be limited to Use Group 6 on the
ground floor and cellar levels (with 1,265 sgoftUse Group
6 floor area at the first floor and 985 sq. ft.Usfe Group 6
floor space at the cellar), as shown in the BSAraygd
plans;

THAT if the use of the ground floor and cellarais a
Use Group 6 eating and drinking establishmenfaili@ving
conditions will apply: (1) the maximum seating ceipa
including any accessory bar seating, will be lichite a
maximum of 45 patrons on the first floor and 40-@as on
the second floor; (2) the closing time will be el than
11:00 p.m., Sunday through Thursday, and 12:0Q &nday
and Saturday; (3) there will be no live music os{}d) there
will be no outdoor space for eating and drinkimy] éb) there
will be no interior connection between the eating drinking
establishment and the adjacent buildings, except fo
emergency ingress/egress in the cellar as reflemethe
BSA-approved plans;

THAT the operation of the site will be in compléan
with Noise Code regulations;

THAT any rooftop mechanical and ventilation
equipment related to the Use Group 6 uses willitecid
away from adjoining residential buildings;

THAT the above conditions will be noted on the
Certificate of Occupancy;

THAT the internal floor layouts on each floor ik as
reviewed and approved by DOB;

THAT this approval is limited to the relief gradtby
the Board, in response to specifically cited anedfi
DOB/other jurisdiction objection(s) only;

THAT the approved plans shall be considered amgglov
only for the portions related to the specific fedjeanted; and

THAT the Department of Buildings must ensure
compliance with all other applicable provisionstef Zoning
Resolution, the Administrative Code, and any otb&vant
laws  under its  jurisdiction irrespective  of
plan(s)/configuration(s) not related to the retjednted.

Adopted by the Board of Standards and Appeals,
February 26, 2013.
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75-12-BZ

CEQR #12-BSA-106M

APPLICANT — Sheldon Lobel, P.C., for 547 Broadway
Realty, Inc. c/o Andrews Building Corporation, owne
SUBJECT - Application March 30, 2012 — Variance287
21) to permit the legalization of retail use (UGo8)the first
floor and expand the use into the cellar and suibsce
contrary to use regulations (842-14 (D)(2)(b)). -BR
zoning district.

PREMISES AFFECTED — 547 Broadway, between Prince
Street and Spring Street, Block 498, Lot 15, Boloof
Manhattan.

COMMUNITY BOARD #2M

ACTION OF THE BOARD - Application granted on
condition.

THE VOTE TO GRANT —

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtanNEz ..........ccccvvvvvvveeeeeeieee e 5
NEGALIVE: ...t e 0

THE RESOLUTION —

WHEREAS, the decision of the Manhattan Borough
Commissioner, dated February 29, 2012, acting on
Department of Buildings Application No. 1209911&#xds
in pertinent part:

Proposed works to create a new use — UG#6

below the floor level of second floor level in

Zoning M1-5B is not permitted as per ZR 42-

12/2b. Provide approval from BSA as per ZR 42-

12; and

WHEREAS, this is an application under ZR § 72ta1,
permit, in an M1-5B zoning district within the Sold@ast Iron
Historic District, the legalization of the firstoftr of an
existing six-story building to a commercial retzke (UG 6)
with expansion into the cellar and accessory retslin the
subcellar, contrary to ZR § 42-14(d)(2)(b); and

WHEREAS, a public hearing was held on this
application on December 4, 2012, after due notige b
publication in theCity Record, with a continued hearing on
January 15, 2013, and then to decision on FebA&12013;
and

WHEREAS, the premises and surrounding area head sit
and neighborhood examinations by Chair Sriniva¥éce-
Chair Collins, Commissioner Hinkson, Commissioner
Montanez, and Commissioner Ottley-Brown; and

WHEREAS, Community Board 2, Manhattan,
recommends approval of this application, with thedition
that an eating and drinking establishment not renjed,;
and

WHEREAS, the subject site is a through lot with
frontage on Broadway and Mercer Street, betweemc®ri
Street and Spring Street, in an M1-5B zoning distrthin
the SoHo-Cast Iron Historic District; and

WHEREAS, the site has 25 feet of frontage on
Broadway and Mercer Street, a depth of 200.25dmekta lot
area of 5,006.25 sq. ft.; and

WHEREAS, the site is currently occupied by a 28,05
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sq. ft. (5.2 FAR) building with a five-story portimn Mercer
Street and a six-story portion on Broadway, withugd floor
retail use, commercial use on the second floor Jaint Live
Work Quarters for Artists (“JLWQA”) units on theirth
through sixth floors; and

WHEREAS, on April 12, 1988, under BSA Cal. No.
1081-85-ALC, the Board granted an authorizatiosyant to
ZR § 72-30 to exclude floor area from the relogaimzentive
contribution relating to the building’s change afeufrom
commercial/manufacturing to JLWQA use on the third
through sixth floors; and

WHEREAS, the applicant now seeks to legalize the
4,832 sq. ft. of retail floor area on the firsidipand to expand
the retail use to 10,266 sq. ft. of floor spacthatcellar and
sub-cellar; and

WHEREAS, because Use Group 6 retail is not pegchitt
below the second floor in the subject M1-5B zordiggrict,
the applicant seeks a use variance; and

WHEREAS, the applicant states that the followirg a
unique physical conditions, which create practiifficulties
and unnecessary hardship in developing the subijtecin
conformance with underlying district regulationg) the
narrowness of the lot; and (2) the obsolescentteadxisting
building for manufacturing use; and

WHEREAS, as to the narrow width, the applicant
states that the building has a width of 25’-0”, g¥hresults
in narrow floor plates that are ill-suited for méaturing
use or other conforming uses; and

WHEREAS, further, the applicant represents that th
building has a light well which is along one latdi and
measures 5'-10" by 29’-10", reducing the effectineerior
width of the building to 15’-5” at its narrowestip which
exacerbates the hardship by further limiting toefflplates
for a conforming use; and

WHEREAS, the applicant represents that the
configuration on the subject site is unique inghiounding
area; and

WHEREAS, the applicant provided a study which
indicated that out of 500 lots on blocks zoned MBL&F
M1-5A within 1,000 feet of the site, there are oh82 lots
that are 25’-0” or less in width; of these 182 Jot§ lots
have an effective width of less than 25'-0", andidive of
these lots have conforming uses on the ground;fiat

WHEREAS, further, of these 75 lots, only six camta
buildings with light wells other than the subjedesand
only one building containing a light well is occegdiby a
conforming use (JLWQA) on the ground floor; and

WHEREAS, the applicant concludes that the lack of
conforming uses occupying buildings with narrow thil
reinforces the fact that such narrow widths arebie#o
reasonably accommodate conforming uses; and

WHEREAS, as to the obsolescence of the buildivey, t
applicant identifies the following conditions: thg absence
of a loading dock and the inability to install adiing dock,
(b) limited street access at the site, (c) sevdirali{ed space
to install any equipment to accommodate light mactuiing
uses and (d) the lack of a working freight elevadod
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WHEREAS, the applicant states that other narrow
properties within 400 feet of the site may haveilsim
characteristics, however, none are occupied byforoaing
use; and

WHEREAS, the applicant states that, further, the
ground floor tenant is severely limited in its ags¢o the
building since the upper floor JILWQA tenants hatreet
access through both Broadway and Mercer Street; and

WHEREAS, based on the above arguments and
analyses, the Board agrees that the unique phgsigditions
cited above, when considered in the aggregateeqesctical
difficulties and unnecessary hardship in develofhegsite in
conformance with the applicable zoning regulati@ms)

WHEREAS, the applicant submitted a feasibilitydstu
analyzing the following scenarios: (1) conformirggat the
first floor and cellar; and (2) the proposed grotflodr and
cellar retail use; and

WHEREAS, the study concluded that the conforming
scenario would not result in a reasonable retwrhttat the
proposal would realize a reasonable return; and

WHEREAS, the applicant represents that the fiost f
and the cellar were listed with a real estate brdée a
period of 120 days, however the broker was unatdecdure
a tenant to occupy the space for light manufacwse; and

WHEREAS, based upon its review of the applicant’s
submissions, the Board has determined that beadube
subject lot’s unique physical conditions, thergiseasonable
possibility that development in strict compliancdathw
applicable zoning requirements will provide a remdie
return; and

WHEREAS, the applicant represents that the prapose
variance will not negatively affect the charactdr tie
neighborhood, nor impact adjacent uses; and

WHEREAS, the applicant notes that many of the
buildings in the immediate vicinity contain grouiabr retail
uses with residential space above, particularlynglboth
Broadway, a major retail street, and along Merceech
between Prince and Spring Streets; and

WHEREAS, further, the applicant represents that th
proposal will not affect the historical integrititbe property;
and

WHEREAS, the applicant submitted a Certificathof
Effect from LPC, approving the proposal on FebrubBy
2013; and

WHEREAS, in response to the concerns raised by the
Community Board, the applicant has agreed to tavany
eating or drinking establishments to occupy theigddfloor
space; and

WHEREAS, based upon the above, the Board finds tha
this action will not alter the essential charactérthe
surrounding neighborhood nor impair the use or idgveent
of adjacent properties, nor will it be detrimertathe public
welfare; and

WHEREAS, the Board finds that the hardship herein
was not created by the owner or a predecessdieinaind

WHEREAS, the applicant represents that the prdposa
represents the minimum variance needed to allowafor
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reasonable and productive use of the site; and

WHEREAS, the applicant notes that there is no
proposed increase in the bulk of the building; and

WHEREAS, accordingly, the Board finds that this
proposal is the minimum necessary to afford reiaf]

WHEREAS, thus, the Board has determined that the
evidence in the record supports the findings reguio be
made under ZR § 72-21; and

WHEREAS, the project is classified as a Type iloact
pursuant to 6 NYCRR, Sections 617.6(h) and 617 .2{6)
NYCRR; and

WHEREAS, the Board has conducted an environmental
review of the proposed action and has documentedars
information about the project in the Final Enviremtal
Assessment Statement (EAS) CEQR No. 12BSA106Mjdate
October 3, 2012; and

WHEREAS, the EAS documents that the project as
proposed would not have significant adverse impattsand
Use, Zoning, and Public Policy; Socioeconomic Ctowis;
Community Facilities and Services; Open Space; Ghsd
Historic Resources; Urban Design and Visual Ressrc
Neighborhood Character; Natural Resources; Watdrfro
Revitalization Program,; Infrastructure; Hazardowsdfials;
Solid Waste and Sanitation Services; Energy; Toadfid
Parking; Transit and Pedestrians; Air Quality; Moiand
Public Health; and

WHEREAS, no other significant effects upon the
environment that would require an Environmental dotp
Statement are foreseeable; and

WHEREAS, the Board has determined that the
proposed action will not have a significant advérggact on
the environment.

ThereforeitisResolved, that the Board of Standards and
Appeals issues a Negative Declaration, with coomiitias
stipulated below, prepared in accordance with kermof the
New York State Environmental Conservation Law and 6
NYCRR Part 617, the Rules of Procedure for City
Environmental Quality Review and Executive Order Sloof
1977, as amended, and makes each and every ohe of t
required findings under ZR § 72-21 to permit, in\ah-5B
zoning district within the SoHo-Cast Iron HistdIstrict, the
legalization of the first floor of an existing hdiihg to a
commercial retail use (UG 6) with expansion inte tellar
and accessory retail use in the sub-cellar, conioa£R § 42-
14(d)(2)(b); on condition that any and all work shall
substantially conform to drawings as they applythe
objections above noted, filed with this applicatimarked
“Received February 7, 2013"- seven (7) sheets; and
further condition:

THAT no eating and drinking establishment will be
permitted on the site;

THAT this approval is limited to the relief gradtby
the Board, in response to specifically cited anedfi
DOB/other jurisdiction objection(s) only;

THAT substantial construction shall be completed
pursuant to ZR § 72-23;

THAT the approved plans shall be considered amgglov
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only for the portions related to the specific fedjeanted; and

THAT the Department of Buildings must ensure
compliance with all other applicable provisionstef Zoning
Resolution, the Administrative Code, and any otb&vant
laws  under its  jurisdiction irrespective  of
plan(s)/configuration(s) not related to the retjednted.

Adopted by the Board of Standards and Appeals,
February 26, 2013.

159-12-BZ

CEQR #12-BSA-138Q

APPLICANT - Eric Palatnik, P.C., for Joseph L. Moss
owner.

SUBJECT — Application May 22, 2012 — Variance (13-
to allow for the enlargement of a Use Group 4 meldi
office building, contrary to rear yard requiremg(g@4-36).
R3-2 zoning district.

PREMISES AFFECTED — 94-07 186venue, between
Cross Bay Boulevard and Killarney Street, Block 84,5
Lot 67, 69, Borough of Queens.

COMMUNITY BOARD #10Q

ACTION OF THE BOARD - Application granted on
condition.

THE VOTE TO GRANT —

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtANEZ ........c..eeeeeeeevreeeeieeeeeereeeree e 5
NEGALIVE: ... eeieeciie e reren e 0

THE RESOLUTION —

WHEREAS, the decision of the Queens Borough
Commissioner, dated May 4, 2012, acting on Depanttimie
Buildings Application No. 420294568, reads in pentit part;

Second floor extension in rear yard is contrary to

ZR 24-36; and

WHEREAS, this is an application under ZR § 72421,
permit, on a site within an R3-2 zoning distribg proposed
extension of the existing second floor of the scitdpeilding,
which does not comply with zoning regulations fbe t
minimum required rear yard, contrary to ZR § 24-&f

WHEREAS, a public hearing was held on this
application on November 20, 2012, after due nobge
publication in theCity Record, with a continued hearing on
January 29, 2013, and then to decision on Feb&&3013;
and

WHEREAS, the premises and surrounding area had sit
and neighborhood examinations by Chair Srinivasan,
Commissioner Montanez, and Commissioner Ottley-Brow
and

WHEREAS, Community Board 10,
recommends approval of this application; and

WHEREAS, New York State Senator Joseph P.
Addabbo, Jr., and New York State Assembly Membéli*h
Goldfeder provided written testimony in support tbfs
application; and

WHEREAS, the subject site is located on the neidh
of 156" Avenue, between Killarney Street and Cross Bay

Queens,
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Boulevard, within an R3-2 zoning district; and

WHEREAS, the subject lot has approximately 515 fe
of frontage on 15B6Avenue, a depth ranging from 96 feet to
108 feet, and a total lot area of 5,215 sq. fd; an

WHEREAS, the site is occupied by a two-story m&ldic
office building (Use Group 4) with a floor area3881 sq. ft.
(0.75 FAR); and

WHEREAS, the applicant states that the subject
building was originally constructed as a two-stogyti-family
home, and in 2006 an as-of-right addition was cootd at
the rear of the building, including the constructaf a new
foundation system for the rear enlargement (the0620
Enlargement”), and the building was converted taliosd
office use; and

WHEREAS, the applicant notes that the first flofdhe
building is constructed to the rear lot line, e $econd floor
of the building is currently situated at the frofithe building
and does not extend to the rear lot line; and

WHEREAS, the applicant now proposes to enlarge the
building by extending the second story to the fetltine,
directly above the existing first floor; and

WHEREAS, the proposed building will have the
following complying parameters: 4,948 sq. ft. afdi area
(0.95 FAR); a lot coverage of 47 percent; a totédht of 19'-
8”; a side yard with a width of 8’-0" along the &= lot line;
a side yard with a width of 7’-6” along the westéhline;
and a front yard with a depth of approximately @§'and

WHEREAS, however, the applicant proposes to geovi
a rear yard with a depth of 1'-10” (the minimumuiggd rear
yard is 30’-0"); and

WHEREAS, the applicant states that the followang
unique physical conditions which create an unnecgss
hardship in developing the site in compliance ajtplicable
regulations: (1) the poor sub-surface soil conagiat the site;
(2) the high water table at the site; and (3) tkistiag
building structure; and

WHEREAS, the applicant submitted a report from an
engineer stating that soil borings at the siteectthat (1) the
site has poor soil conditions with a fill layer this
approximately 9'-0” thick, (2) the fill layer is derlain by
loose to moderately dense sandy soil, and (3) aatur
groundwater was encountered at a depth of approsdiyréi-
11" below existing grade; and

WHEREAS, the applicant states that the subjeefsit
also underbuilt for community facility use and any
enlargement of the building must be constructedalgoade
because the existing building on the site in cartjon with
the poor soil conditions and high water table préelthe
applicant from enlarging the building below graded

WHEREAS, the applicant further represents that the
existing building structure, which was originallyrstructed
as a wood-frame home, impedes the viability ofrapging
enlargement of the building; and

WHEREAS, specifically, the applicant analyzed sn a
of-right scenario consisting of a 1,160 sq. ft.iaod above
the second floor level at the front of the buildiagd

WHEREAS, the applicant also submitted an engiseer’
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report which states that the foundation for thesting two-
story building cannot support the additional thicdr loads,
and new foundation elements would be requireddpatithe
addition; and

WHEREAS, however, the engineer’s report notes that
the proposed enlargement, consisting of the exteridithe
existing second story of the building to the reatrline,
directly above the existing first floor, can be goged by the
new foundation system that was constructed for réase
portion of the building in association with the B00
Enlargement, and therefore the proposed additiartdamnly
require the construction of a new floor level andfrusing
engineered wood joists; and

WHEREAS, the applicant notes that while a new
foundation system capable of accommodating aniaddit
story was constructed at the rear of the buildirgssociation
with the 2006 Enlargement, the front of the buddimintains
the prior foundation system which is not capable of
accommodating a third story without the additionnefv
foundation elements; and

WHEREAS, the applicant states that these foundatio
elements include the installation of new helicigpand pile
caps, a steel frame, and metal floor joists thapsu a
concrete slab; and

WHEREAS, the applicant further states that thefas-
right addition of a third story at the front of theilding would
also be too heavy for the existing framing to suppmd new
structural framing would have to be installed tocaamodate
the addition; and

WHEREAS, the engineer’s report provided a cost
estimate for the aforementioned premium costs &ssdc
with the as-of-right scenario, which indicates tthe
construction of a third floor at the front of theilding will
result in approximately $215,400 in additional sosis
compared to the proposed enlargement, due to thitosel
foundation, framing, and elevator costs associaiéid the
work; and

WHEREAS, accordingly, the Board finds that the
aforementioned unique physical conditions, whersicamed
in the aggregate, create unnecessary hardshipranticpl
difficulty in developing the site in compliance hithe
applicable zoning regulations; and

WHEREAS, the applicant provided a financial anialys
for (1) the existing medical office building withbany
enlargement; (2) an as-of-right enlargement tontieelical
office building, consisting of a 1,160 sq. ft. thiloor addition
at the front of the building; and (3) the propo&¢eb7 sq. ft.
enlargement of the medical office building conaigtof an
extension of the second floor to the rear lot laneg

WHEREAS, the applicant concluded that the existing
and as-of-right scenarios would not result in esoeable
return due to the unique physical conditions ofdite, but
that the proposed building would realize a reaskenadturn
and has submitted evidence in support of that mseand

WHEREAS, based upon its review of the applicant’s
submissions, the Board has determined that beadube
subject lot’s unique physical conditions, thergiseasonable
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possibility that development in strict complianceathw
applicable zoning requirements will provide a remdie
return; and

WHEREAS, the applicant represents that the prapose
building will not alter the essential character thfe
neighborhood, will not substantially impair the egypiate use
or development of adjacent property, and wil na b
detrimental to the public welfare; and

WHEREAS, the applicant states that the area tedise
and south of the site is comprised primarily of-story one-
and two-family homes, with a few multiple dwellingad
community facilities interspersed; and

WHEREAS, the applicant submitted an analysis ef th
surrounding neighborhood character which noteswitt the
exception of the four-story building located adjade the west
of the site, no other building in the study areaeexis two
stories in height, and the effect of extendinghibé of the
second floor, which will not increase the existiraight of the
building, would be minimal; and

WHEREAS, the neighborhood analysis submitted &y th
applicant states that the neighborhood charactgéreirstudy
area is mainly perceived from the street, and kmxdhe
proposed second floor extension will not be cleasiple from
the street it will not have a negative impact ore th
neighborhood character; and

WHEREAS, the neighborhood analysis further staggs
the consistent form of the neighborhood is twoyshwrildings
without setbacks, and therefore, the second fiension will
arguably result in a building that is more consitgith the
neighborhood character than the existing buildémg

WHEREAS, the neighborhood analysis indicategligat
proposed second floor extension will have no meginin
impact on the four-story building to the north amekt of the
site that is additionally buffered from the sitesbgarking lot,
and will similarly not impact the neighboring preties to the
east and northeast, as the footprint of the bujldnaligned
with adjacent lot to the rear for just three féeha very rear of
the adjacent lot and will not result in the losfigtit and air or
in the crowding of the buildings; and

WHEREAS, the analysis submitted by the applicant
concludes that the proposed second floor exterisiomore
consistent with the surrounding neighborhood chieraehich
includes a very uniform building height of two $&%; than the
as-of-right addition of a third story at the frarfithe building;
and

WHEREAS, the applicant notes that the proposed
extension of the community facility use at the setcéoor
would be allowed as a permitted obstruction irréfae yard up
to a height of one-story or 23'-0”; thus, the pregd extension,
with a height of approximately 19’-8", is withinglpermitted
rear yard obstruction height of 23-0" and is omign-
complying because it is two stories; and

WHEREAS, based upon the above, the Board finds tha
this action will not alter the essential charactérthe
surrounding neighborhood nor impair the use or idgveent
of adjacent properties, nor will it be detrimeritathe public
welfare; and
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WHEREAS, the Board finds that the hardship herein
was not created by the owner or a predecessdteintit is
the result of the site’s unique subsurface soitlt@ns; and

WHEREAS, the Board finds that this proposal is the
minimum necessary to afford the owner relief; and

WHEREAS, the Board has determined that the eviglenc
in the record supports the findings required tonagle under
ZR § 72-21; and

ThereforeitisResolved that the Board of Standards and
Appeals issues a Type Il Declaration under 6 NYGRR
617.5 and 617.13, 88§ 5-02(a), 5-02(b)(2), and ®flthe
Rules of Procedure for City Environmental Qualigview,
and makes the required findings under ZR § 72-2ietmit,
on a site within an R3-2 zoning district, the pregd
horizontal enlargement to the existing second flobthe
subject building, which does not comply with zoning
regulations for the minimum required rear yard,tcoy to
ZR § 24-36,0n condition that any and all work shall
substantially conform to drawings as they applythe
objections above noted, filed with this applicatimarked
“Received February 14, 2013"- eleven (11) sheetid;on
further condition:

THAT the following shall be the bulk parametershaf
building: 4,948 sq. ft. of floor area (0.95 FAR)p#al height
of 19-8"; and minimum rear yard depth of 1'-10"s a
illustrated on the BSA-approved plans;

THAT no mechanical equipment will be located withi
30-0” of the rear lot line;

THAT there will be no entrance or exit at the refthe
building;

THAT construction shall proceed in accordance gith
§ 72-23;

THAT this approval is limited to the relief gradtby
the Board in response to specifically cited anckdfil
DOB/other jurisdiction objection(s) only;

THAT the approved plans shall be considered amgglov
only for the portions related to the specific fedjeanted; and

THAT the Department of Buildings must ensure
compliance with all other applicable provisionstef Zoning
Resolution, the Administrative Code, and any otb&vant
laws  under its  jurisdiction irrespective  of
plan(s)/configuration(s) not related to the retjedinted.

Adopted by the Board of Standards and Appeals,
February 26, 2013.
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234-12-BZ

CEQR #13-BSA-006X

APPLICANT — Rothkrug Rothkrug & Spector LLP, for
1776 Eastchester Realty LLC, owner; LA Fitnesssdes
SUBJECT - Application July 20, 2012 — Special Pérmi
(873-36) to allow a physical culture establishm@m
Fitness). M1-1 zoning district.

PREMISES AFFECTED - 1776 Eastchester Road, east of
Basset Avenue, west of Marconi Street, 385 north o
intersection of Basset Avenue and EastchestertSBleek
4226, Lot 16, Borough of Bronx.

COMMUNITY BOARD #11BX

ACTION OF THE BOARD - Application granted on
condition.

THE VOTE TO GRANT —

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner Montanez ...........cccceeeeevieeeeeeevevveeeeeeeeennn. 5
NEGALIVE:....coiiiiiiieie e 0

THE RESOLUTION —

WHEREAS, the decision of the Bronx Borough
Commissioner, dated October 19, 2012, acting on
Department of Buildings Application No. 2201787de in
pertinent part:

Proposed PCE in a M1-1 zoning district in

contrary to Section 42-10 ZR and requires a

special permit from the BSA pursuant to 73-36

ZR; and

WHEREAS, this is an application under ZR 8§ 73-36
and 73-03, to permit, on a site located in an MAcfing
district, the operation of a physical culture eB&liment
(PCE) on the first and second floors of a propassagn-
story enlargement to an existing two-story buildirantrary
to ZR § 42-10; and

WHEREAS, the site is located within a larger zoning
lot to be occupied by the Hutchinson Metro Cerded?2-
acre campus with hotel and office space, and klases
located off the Hutchinson River Parkway in thehBel Bay
section of the Bronx; and

WHEREAS, a public hearing was held on this
application on January 29, 2013, after due notige b
publication inThe City Record, and then to decision on
February 26, 2013; and

WHEREAS, the premises and surrounding area had
site and neighborhood examinations by Commissioner
Montanez, Commissioner Hinkson and Commissioner
Ottley-Brown; and

WHEREAS, Community Board 11,
recommends approval of this application; and

WHEREAS, the subject site is a through lot located
east of Basset Avenue, west of Marconi Street,
approximately 385 feet north of the intersectiorBasset
Avenue and Eastchester Road; and

WHEREAS, the site is occupied by an existing two-
story building which is proposed to be enlarged seven-
story commercial building; and

WHEREAS, the proposed PCE will occupy 44,273 sq.
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Bronx,

ft. of floor area, including 29,873 sq. ft. on fhest floor for a
front desk, retail sales area, circuit equipmearg fveights,
pool, locker rooms, and a children’s area, anddis4,. ft. on
the second floor for a spinning area, aerobicsigteardio
equipment, and a personal training area; and

WHEREAS, the PCE will be operated as L.A. Fitness;
and

WHEREAS, the applicant represents that the services
at the PCE include facilities for instruction amdgrams for
physical improvement; and

WHEREAS, the applicant requests the Board to permit
the PCE to operate 24 hours a day, seven daysla am

WHEREAS, in support of such hours, the applicant
represents that the PCE is within a larger offiomplex
located within a manufacturing district where resitial
uses are prohibited, and will cater primarily teiness and
institutions located within the development and thme
surrounding area; and

WHEREAS, further, the applicant represents that
many of the potential patrons work in facilitieathave 24-
hour operations including medical facilities andltiple
hospitals located in the immediate area (includingnx
Psychiatric Center, Jacobi Medical Center, Einseitlege
of Medicine and Calvary Hospital; and

WHEREAS, the applicant provided a map showing the
proximity of the surrounding institutions; and

WHEREAS, based on the above, the Board agrees that
in this instance, a 24-hour operation for the peaidPCE is
appropriate; and

WHEREAS, accordingly, the Board finds that this
action will neither 1) alter the essential charadgthe
surrounding neighborhood; 2) impair the use or
development of adjacent properties; nor 3) bemetntal to
the public welfare; and

WHEREAS, the Department of Investigation has
performed a background check on the corporate oamer
operator of the establishment and the principaesif, and
issued a report which the Board has determinedeto b
satisfactory; and

WHEREAS, the PCE will not interfere with any
pending public improvement project; and

WHEREAS, the Board finds that, under the conditions
and safeguards imposed, any hazard or disadvatudige
community at large due to the proposed specialipasais
outweighed by the advantages to be derived by the
community; and

WHEREAS, therefore, the Board has determined that
the evidence in the record supports the requisitdings
pursuant to ZR 8§ 73-36 and 73-03; and

WHEREAS, the project is classified as a Unlisteabac
pursuant to 6 NYCRR Part 617.2; and

WHEREAS, the Board has conducted an environmental
review of the proposed action and has documentedars
information about the project in the Final Enviremtal
Assessment Statement, CEQR No0.13BSAQ06X, dateg Jul
19, 2012; and

WHEREAS, the EAS documents that the operation of
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the PCE would not have significant adverse impactisand
Use, Zoning, and Public Policy; Socioeconomic Ctowis;
Community Facilities and Services; Open Space; Ghsd
Historic Resources; Urban Design and Visual Ressrc
Neighborhood Character; Natural Resources; Hazardou
Materials; Waterfront Revitalization Program; Irfraicture;
Solid Waste and Sanitation Services; Energy; Toadfid
Parking; Transit and Pedestrians; Air Quality; Mois
Construction Impacts; and Public Health; and

WHEREAS, no other significant effects upon the
environment that would require an Environmental dotp
Statement are foreseeable; and

WHEREAS, the Board has determined that the
proposed action will not have a significant advérggact on
the environment.

ThereforeitisResolved that the Board of Standards and
Appeals issues a Negative Declaration preparestordance
with Article 8 of the New York State Environmental
Conservation Law and 6 NYCRR Part 617 and § 6-03{(b)
the Rules of Procedure for City Environmental Quali
Review and Executive Order No. 91 of 1977, as aetbrahd
makes each and every one of the required findindenZR
8§ 73-36 and 73-03 to permit, on a site in an MActing
district, the operation of a physical culture eshionent on
the first and second floors of a proposed severy-sto
enlargement to an existing two-story building, cant to
ZR § 42-10;0n condition that all work shall substantially
conform to drawings filed with this application rked
“Received February 20, 2013” — Eight (8) sheeid @m
further condition:

THAT the term of this grant will expire on February
26, 2023;

THAT there will be no change in ownership or
operating control of the physical culture estalvlisht
without prior application to and approval from tBeard;

THAT all massages must be performed by New York
State licensed massage therapists;

THAT the above conditions will appear on the
Certificate of Occupancy;

THAT Local Law 58/87 compliance will be as
reviewed and approved by DOB,;

THAT fire safety measures will be installed and/or
maintained as shown on the Board-approved plans;

THAT substantial construction will be completed in
accordance with ZR § 73-70;

THAT this approval is limited to the relief grantby
the Board in response to specifically cited anedfil
DOB/other jurisdiction objection(s);

THAT the approved plans will be considered approved
only for the portions related to the specific retieanted,;
and

THAT the Department of Buildings must ensure
compliance with all of the applicable provisions tog
Zoning Resolution, the Administrative Code, and ather
relevant laws under its jurisdiction irrespectivd o
plan(s)/configuration(s) not related to the refjedinted.

Adopted by the Board of Standards and Appeals,
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February 26, 2013.

35-11-BZ
APPLICANT — The Law Office of Fredrick A. Beckenif
Congregation Othel, owners.
SUBJECT - Application March 31, 2011 — Variance287
21) to allow for the enlargement of an existingagyogue
(Congregation Ohel), contrary to floor area, lot coverage
(824-11), front yard (824-34), side yard (824-36@r yard
(824-36) and parking (825-31). R2A zoning district
PREMISES AFFECTED - 226-10 Francis Lewis
Boulevard, 1,105’ west of Francis Lewis Boulevathck
12825, Lot 149, Borough of Queens.
COMMUNITY BOARD #13Q

ACTION OF THE BOARD — Laid over to April 23,
2013, at 1:30 P.M., for adjourned hearing.

63-12-BZ
APPLICANT - Sheldon Lobel, P.C., for Harris and
Marceline Gindi, owner; Khai Bneu Avrohom Yaakanc|
c/o Allen Konstam, lessee.
SUBJECT - Application March 19, 2012 — Variance287
21) to permit the construction of a Use Group 4Aismof
Worship Khal Bnei Avrohom Yaakov), which is contrary to
floor area (24-11), lot coverage, front yard (24;3ide
yard (24-35a) parking (25-31), height (24-521), seitback
requirements. R2 zoning district.
PREMISES AFFECTED - 2701 Avenue N, Rectangular lot
on the northeast corner of the intersection of Ea%6treet
and Avenue N. Block 7663, Lot 6. Borough of Briyok
COMMUNITY BOARD #14BK

ACTION OF THE BOARD - Laid over to April 9,
2013, at 1:30 P.M., for continued hearing.

106-12-BZ

APPLICANT - Eric Palatnik, P.C., for Edgar Soto,re;
Autozone, Inc., lessee.

SUBJECT - Application April 17, 2012 — Special P#&rm
(873-50) to permit the development of a new oneysgtail
store (UG 6), contrary to rear yard regulations3(892).
C8-3 zoning district.

PREMISES AFFECTED - 2102 Jerome Avenue between
East Burnside Avenue and East I&treet, Block 3179,
Lot 20, Borough of Bronx.

COMMUNITY BOARD #5BX

THE VOTE TO CLOSE HEARING —

Affirmative: Chair Srinivasan, Vice Chair Collin,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtANEZ...........cccvveeeeeiieeeeeeeerrreeee e e 5
N TS0 = LAY RS 0

ACTION OF THE BOARD - Laid over to March 12,
2013, at 1:30 P.M., for decision, hearing closed.
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233-12-BZ

APPLICANT - Richard G. Leland, Esq./Fried Frank ftar
Shriver & Jacob, for Porsche Realty, LLC, owner;nVa
Wagner Communications, lessee.

SUBJECT — Application July 19, 2012 — Variance (812

to legalize an advertising sign in a residentiadtritit,
contrary to use regulations (§22-00). R3X zonirgjritit.
PREMISES AFFECTED - 246-12 South Conduit Avenue,
bounded by 139 Avenue, 248 Street and South Conduit
Avenue, Block 13622, Lot 7, Borough of Queens.
COMMUNITY BOARD #13Q

THE VOTE TO CLOSE HEARING —

Affirmative: Chair Srinivasan, Vice Chair Collin,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtaNEzZ...........cccveeeeeiiceeeecceeiieee e 5
NEGALIVE:....ceeiiiiiie ettt et aee e 0

ACTION OF THE BOARD - Laid over to March 19,
2013, at 1:30 P.M., for decision, hearing closed.

242-12-BZ

APPLICANT — Sheldon Lobel, P.C., for Congregation
Toldos Yehuda, owners.

SUBJECT — Application August 2, 2012 — Variance287
21) to permit the construction of a Use Group 4Adeof
worship Congregation Toldos Yehuda), contrary to height,
setback, sky exposure plane, rear yard, and parking
requirements. M1-1 zoning district.

PREMISES AFFECTED — 1621-1629%Street, northeast
side of 61' Street, 170’ southeast from the intersection of
16" Avenue and 61 Street, Borough of Brooklyn.
COMMUNITY BOARD #12BK

THE VOTE TO CLOSE HEARING —

Affirmative: Chair Srinivasan, Vice Chair Collin,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtANEZ..........ccccvveeeeeiieeeeeeeeirreeeee e 5
N TS0 F= LAY RS 0

ACTION OF THE BOARD - Laid over to April 9,
2013, at 1:30 P.M., for decision, hearing closed.

250-12-BZ
APPLICANT - Law Office of Fredrick A. Becker, fora@la
Zeitouny and Raymond Zeitouny, owners.
SUBJECT - Application August 13, 2012 — Speciahiier
(873-622) for the enlargement of an existing sirighaily
home, contrary to floor area, lot coverage and oypate
(823-141); side yards (823-461); less than theirequear
yard (823-47) and perimeter wall height (§23-63RB-2
zoning district.
PREMISES AFFECTED - 2410 Avenue S, south side of
Avenue S, between East"24nd Bedford Avenue, Block
7303, Lot 4, Borough of Brooklyn.
COMMUNITY BOARD #15BK

ACTION OF THE BOARD - Laid over to March
19, 2013, at 1:30 P.M., for continued hearing.
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285-12-BZ

APPLICANT - Sheldon Lobel, P.C., for Pigranel
Management Corp., owner; Narita Bodywork, Inc.séss
SUBJECT — Application October 3, 2012 — Speciahiter
(873-36) to allow a physical culture establishmgrita
Bodyworks) on the 4th floor of existing building. M1-6
zoning district.

PREMISES AFFECTED - 54 West 3Street, south side
of West 39 Street, between Fifth Avenue and Avenue of
the Americas, Block 840, Lot 78, Borough of Manhatt
COMMUNITY BOARD #5M

THE VOTE TO CLOSE HEARING —

Affirmative: Chair Srinivasan, Vice Chair Collin,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtANEZ..........ccccvveeeeeiieeeeeeeeeirreeee e 5
NS0 F= LAY RS 0

ACTION OF THE BOARD - Laid over to March 12,
2013, at 1:30 P.M., for decision, hearing closed.

295-12-BZ
APPLICANT — Sheldon Lobel, P.C., for Laura Danaifia
Scott Danoff, owners.
SUBJECT — Application October 15, 2012 — Variarg&¢
21) to permit the expansion of a non-conforming Geaup
4 dentist's office, contrary to §52-22. R1-2 zgndistrict.
PREMISES AFFECTED — 49-33 Little Neck Parkway,
Block 8263, Lot 110, Borough of Queens.
COMMUNITY BOARD #11Q

ACTION OF THE BOARD - Laid over to March
19, 2013, at 1:30 P.M., for continued hearing.

298-12-BZ
APPLICANT — Kramer Levin Naftalis & Frankel LLP, fo
New York University, owner.
SUBJECT — Application October 17, 2012 — Variarg#¢
21) to permit the conversion of nine floors of adsgng
ten-story building to Use Group 3 college or unsigruse
(New York University), contrary to use regulations. M1-5B
zoning district.
PREMISES AFFECTED - 726-730 Broadway, block
bounded by Broadway, Astor Place, Lafayette Stamel
East 4" Street, Block 545, Lot 15, Borough of Manhattan.
COMMUNITY BOARD #2M

ACTION OF THE BOARD - Laid over to April 9,
2013, at 1:30 P.M., for deferred decision.

302-12-BZ

APPLICANT - Davidoff Hutcher & Citgron LLP, for YHD
18 LLC, owner; Lithe Method LLC, lessee.

SUBJECT — Application October 18, 2012 — Speciafiite
(873-36) to allow a physical culture establishm@rithe
Method). C6-4A zoning district.

PREMISES AFFECTED - 32 West “I&treet, between
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Fifth and Sixth Avenues, Block 819, Lot 1401, Baybuof
Manhattan.

COMMUNITY BOARD #5M

THE VOTE TO CLOSE HEARING —

Affirmative: Chair Srinivasan, Vice Chair Collin,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtANEZ...........ccccvveeeeeiieeeeeeeeeirreeee e, 5
N TS0 F= LAY RS 0

ACTION OF THE BOARD - Laid over to March 19,
2013, at 1:30 P.M., for decision, hearing closed.

315-12-BZ
APPLICANT — Akerman Senterfitt, LLP, for Pali Realt
LLC, owner.
SUBJECT — Application November 20, 2012 — Special
Permit (873-50) to allow for a community facilityitding,
contrary to rear yard requirements (§33-29). Cb8ing
district.
PREMISES AFFECTED - 23-25 3Street, east side of
31 Street, between #3Avenue and Z8Road, Block 835,
Lot 27 & 31, Borough of Queens.
COMMUNITY BOARD #1Q

ACTION OF THE BOARD - Laid over to March
19, 2013, at 1:30 P.M., for continued hearing.

318-12-BZ

APPLICANT — Rothkrug Rothkrug & Spector, LLP, fds-4

47 Crosby Street Tenant Corp./CFA Management, awner

SoulCycle 45 Crosby Street, LLC, lessee.

SUBJECT — Application November 29, 2012 — Special

permit (§73-36) to allow a physical culture estsitathent

(Soul Cycle) within a portion of an existing building. M1-5B

zoning district.

PREMISES AFFECTED - 45 Crosby Street, east side of

Croshy Street, 137.25’ north of intersection witto@me

Street, Block 482, Lot 3, Borough of Manhattan.

COMMUNITY BOARD #2M

THE VOTE TO CLOSE HEARING —

Affirmative: Chair Srinivasan, Vice Chair Collin,

Commissioner Ottley-Brown, Commissioner Hinkson and

Commissioner Montanez

NegativVe:.......ceovvveevieeeeciee e .
ACTION OF THE BOARD - Laid over to March 19,

2013, at 1:30 P.M., for decision, hearing closed.

264

320-12-BZ

APPLICANT - Rothkrug Rothkrug & Spector, LLP, for
West 116 Owners Realty LLC, owner; Blink 16treet,
Inc., lessee.

SUBJECT - Application December 6, 2012 — Special
Permit (§73-36) to allow a physical culture estsiinent
(Blink Fitness). C4-5X zoning district.

PREMISES AFFECTED — 23 West 1" 6treet, north side
of West 118 Street, 450’ east of intersection of Lenox
Avenue and W. 116Street, Lot 1600, Lot 20, Borough of
Manhattan.

COMMUNITY BOARD #10M

THE VOTE TO CLOSE HEARING —

Affirmative: Chair Srinivasan, Vice Chair Collin,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtaNEzZ...........cccvveeeeiiceeeeccecieeeee e, 5
NEGALIVE:....ceeiieiiee ettt et e e 0

ACTION OF THE BOARD - Laid over to March 19,
2013, at 1:30 P.M., for decision, hearing closed.

Jeff Mulligan, Executive Director

Adjourned: P.M.
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*CORRECTION

This resolution adopted on January 8, 2013, undésrdar
No. 200-12-BZ and printed in Volume 98, BulletindNd -
2, is hereby corrected to read as follows:

200-12-BZ

CEQOR #12-BSA-148M

APPLICANT — Sheldon Lobel, P.C., for Oversea Chées
Mission, owner.

SUBJECT — Application June 26, 2012 — Variance {8Yp

to permit the enlargement of UG4 house of worshime(
Overseas Chinese Mission), contrary floor area (§109-121),
lot coverage (§109-122) and enlargement of non-&gntp
building (854-31). C6-2G zoning district.

PREMISES AFFECTED - 154 Hester Street, southwest
corner of Hester Street and Elizabeth Street, BRfgk Lot
16, Borough of Manhattan.

COMMUNITY BOARD #2M

ACTION OF THE BOARD - Application granted on
condition.

THE VOTE TO GRANT —

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtaNEzZ ..........cccveevveeeciveeeiriee e 5
NEQALIVE: ... .ot 0

THE RESOLUTION:

WHEREAS, the decision of the Manhattan Borough
Commissioner, dated May 31, 2012, acting on Departm
of Buildings Application No. 121048801 reads, imtjrent
part:

ZR 109-121 — The existing floor area exceeds the

4.8 permitted by this section within Preservation

Area A.

ZR 109-122 — The proposed enlargement exceeds

lot coverage permitted by this section.

1. ZR54-31 —Ina C6-2G Zoning District within
Preservation Area A the existing bulk and lot
coverage are non-complying, therefore the
proposed enlargement increases the non-
compliance and is not permitted; and

WHEREAS, this is an application for a variance
pursuant to ZR § 72-21 to permit, on a site in a2G6
zoning district within the Special Little Italy Digct (LI)
Area A the enlargement of an existing nine-stomicmnity
facility building (Use Group 4), which does not qagnwith
the underlying zoning district regulations for ftarea and
lot coverage and increases the degree of non-camgply
floor area and lot coverage conditions, contrarZ 88
109-121, 109-122, and 54-31; and

WHEREAS, a public hearing was held on this
application on December 4, 2012, after due notige b
publication inThe City Record, and then to decision on
January 8, 2013; and

WHEREAS, the premises and surrounding area had
site and neighborhood examinations by Commissioner
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Hinkson and Commissioner Ottley-Brown; and

WHEREAS, Community Board 2, Manhattan,
recommends approval of the application; and

WHEREAS, the applicant submitted approximately 70
letters in support of the application from commuynit
members and businesses in the area; and

WHEREAS, this application is being brought on
behalf of Oversea Chinese Mission (“OCM”), a noofjtr
religious entity; and

WHEREAS, the subject site is located on the
southwest corner of Hester Street and Elizabetbegtr
within a C6-2G zoning district within the Specidtle Italy
District (LI) Area A; and

WHEREAS, the subject site has a width ranging from
54’-7"to 55’-1", a depth of 99'-10”, and a lot @&ref 5,473
sqg. ft.; and

WHEREAS, the subject site is currently occupieaby
pre-existing non-complying nine-story building huih
1912, which was used as a school when OCM purchased
in 1966 and is now occupied by OCM for its house of
worship and ancillary uses; and

WHEREAS, the cellar and first floor are built fod
the lot lines and floors two through eight are biuill with
the exception of a light well located along the tees lot
line measuring approximately three feet by 40ffered total
of approximately 320 sq. ft. per floor; the ninthdr is a
partial floor along the north half of the buildirend

WHEREAS, the applicant proposes to undertakd a ful
renovation of the building to accommodate its grayvi
needs and to enlarge the building by filling in ligat well
on floors two through eight; and

WHEREAS, the applicant states that the existing
building has the following non-complying parameteas
total floor area of 43,650 sq. ft. (8.39 FAR) (wWhixceeds
the maximum permitted 26,270 sq. ft. and 4.8 FAR fo
community facility use); a total lot coverage of @&rcent
(which exceeds the maximum permitted 70 percent);aa
height of 126'-6” (which exceeds the maximum peteait
height of 75’-0"); and

WHEREAS, the applicant proposes to enlarge the
building to the following parameters: a floor acga5,959
sqg. ft. (8.5 FAR); and a lot coverage of 100 petcend

WHEREAS, the applicant notes that the enlargement
increases the degree of non-compliance of the #cea and
lot coverage, but does not affect any other butkaipeters;
and

WHEREAS, the proposal provides for the following
uses: (1) a multipurpose room/chapel at the fiosirf (2)
the main sanctuary on the second floor; (3) a pulfiose
room/chapel and a nursery on the third floor; (@hitdren’s
library and classrooms on the fourth floor; (5)ssl@oms, a
computer lab, and a youth worship room on the fiftbr;
(6) classrooms, offices, and a conference roonmesiith
floor; (7) classrooms on the seventh floor; (8)sstaoms
and two accessory apartments on the eighth flowt;(8)
classrooms and a rooftop terrace on the ninth fiaod

WHEREAS, the applicant states that due to the
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building’s non-complying bulk, without a variancap
enlargement of the building envelope would be adidyand

WHEREAS, the applicant states that the followirey a
the primary programmatic needs of OCM which nectatesi
the requested variances: (1) to increase the gezdjmacity
of the sanctuary space; (2) to provide additiofedsroom
space; (3) to provide improved and increased ADA-
compliant facilities; (4) to provide additional wi# and
support space; (5) to provide additional mecharspalce
without disrupting floor plans; and (6) to improvee
efficiency of the building, its security, accesspda
circulation; and

WHEREAS, the applicant states that
congregation’s size has grown consistently andicoas to
grow, but the building has never undergone anyifsogmt
renovations and thus, some worship services oweifito
different floors due to high attendance and membmerst
participate remotely via audiovisual equipment; and

WHEREAS, the applicant states that the number of
existing classrooms limits the number of fellowship
activities that can be offered, particularly ord&si evenings
and Sunday afternoons; and

WHEREAS, the applicant states that OCM has had to
rent auditorium, gymnasium, and classroom spaaa o
nearby public school to accommodate its progranumati
needs; and

WHEREAS, the applicant states that the proposed
floor area and lot coverage waivers will allow OQGbI
increase its floor area while allowing for more gnam
space, improved interior layouts and circulatiord ADA-
compliant restrooms and elevator; and

WHEREAS, the applicant represents that OCM also
requires additional and improved space for its many
community-based programs including language claases
activities for children; and

WHEREAS, the applicant provided a chart which
analyzes the existing, as-of-right, and proposetlitions,
which includes that (1) the existing sanctuary spac
accommodates 704 occupants, the as-of-right would
accommodate 966, and the proposed will accommodate
1,018; and (2) the existing number of classroon28jghe
as-of-right would accommodate 24, and the proposed
reflects 28; and

WHEREAS, further, the chart reflects that the eatr
building does not provide central HVAC or sprinklehere
are not any Code- or ADA-compliant restrooms, &adlthe
existing stair tower is exposed to the elementd; an

WHEREAS, the proposal reflects adding HVAC and
sprinklers, providing complying restrooms, and esitig
the stair tower to enhance comfort and promoteding}
wide vertical circulation; and

WHEREAS, as to the existing conditions, the ajgpitc
notes that the building is nearly 100 years old amd
formerly occupied by a school with many small d8and
classrooms; and

WHEREAS, the applicant asserts that the pre-exjsti
non-complying conditions of the 1912 building cahno
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accommodate modern use and the programmatic néeds o
OCM including large assembly areas, useful classroo
configurations, required mechanicals, and circotespace;
and

WHEREAS, the Board acknowledges that OCM, as a
religious institution, is entitled to significargf@rence under
the law of the State of New York as to zoning asdoaits
ability to rely upon programmatic needs in suppdrthe
subject variance application; and

WHEREAS, specifically, as held in_Westchester
Reform Temple v. Brown, 22 NY2d 488 (1968), a relits
institution’s application is to be permitted unldissan be
shown to have an adverse effect upon the heafétysar
welfare of the community, and general concerns tetaitic
and disruption of the residential character ofighigorhood
are insufficient grounds for the denial of an aqgation; and

WHEREAS, based upon the above, the Board finds
that the programmatic needs of OCM coupled with the
constraints of the existing buildings create unesagy
hardship and practical difficulty in developing thie in
compliance with the applicable zoning regulaticars]

WHEREAS, the applicant need not address ZR § 72-
21(b) since OCM is a not-for-profit organizationdatie
proposed development will be in furtherance ohisfor-
profit mission; and

WHEREAS, the applicant represents that the prapose
enlargement will not alter the essential characfethe
neighborhood, will not substantially impair the appriate
use or development of adjacent property, and waitl e
detrimental to the public welfare; and

WHEREAS, the applicant states that that the pregos
use is permitted in the subject zoning district an

WHEREAS, the applicant notes that OCM has
occupied the building for more than 50 years ahds.tits
use is established in the community and will neinge; and

WHEREAS, the applicant states that the existigiatli
well to be enclosed cannot be viewed from threessaf the
building, including both street frontages; and

WHEREAS, the applicant states that no other clange
are proposed to the envelope of the existing niosrs
building and that the pre-existing non-complyingghewill
not change; and

WHEREAS, as to bulk, the applicant submitted a400
ft. radius diagram which reflects that the aredegeloped
primarily with mixed-use commercial/residential ldings
and multiple dwellings between five and seven sgrand

WHEREAS, the applicant asserts that the enlargemen
will not have a negative impact on the light anmdhacessed
by the adjacent seven-story commercial buildingight-
story apartment building; and

WHEREAS, the applicant performed a shadow study
which reflects that the incremental increase indsias
associated with the enlargement is negligible; and

WHEREAS, with regard to noise, the applicant State
that the new windows proposed for the enlargeméhbey
inoperable on the first through third floors, whiefil be
occupied by large assembly spaces, and will only be
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operable on the fourth through eighth floors; addilly,
the wall construction and new windows will have Heg
STC ratings than the existing wall and windows, piravide
a greater level of noise attenuation; and

WHEREAS, accordingly, the Board finds that this
action will neither alter the essential charactértize
surrounding neighborhood nor impair the use or
development of adjacent properties, nor will it be
detrimental to the public welfare; and

WHEREAS, the applicant states that the hardshigp wa
not self-created and that no development that womdet
the programmatic needs of OCM could occur in iistexg
building; and

WHEREAS, accordingly, the Board finds that the
hardship herein was not created by the owner or a
predecessor in title; and

WHEREAS, the applicant notes that the application
reflects an increase in the total floor area ofyonl
approximately 2,300 sq. ft. (a five percent inceeager the
existing floor area) and an increase in lot coverad
approximately five percent; and

WHEREAS, the applicant notes that the building
envelope will be unchanged except for the enclostithe
existing light well; otherwise, the renovation ighin the
envelope of the building; and

WHEREAS, accordingly, the Board finds the
requested waivers to be the minimum necessaryfoodaf
OCM the relief needed to meet its programmatic apaad

WHEREAS, the Board has determined that the
evidence in the record supports the findings reglio be
made under ZR § 72-21; and

WHEREAS, the project is classified as an Unlisted
action pursuant to 6 NYCRR Part 617.2; and

WHEREAS, the Board has conducted an
environmental review of the proposed action and has
documented relevant information about the projedhi
Final Environmental Assessment Statement (EAS) CEQR
No0.12BSA148M, dated June 26, 2012; and

WHEREAS, the EAS documents that the project as
proposed would not have significant adverse impaats
Land Use, Zoning, and Public Policy; Socioeconomic
Conditions; Community Facilities and Services; Open
Space; Shadows; Historic Resources; Urban Design an
Visual Resources; Neighborhood Character; Natural
Resources; Waterfront Revitalization Program;
Infrastructure; Hazardous Materials; Solid Wasted an
Sanitation Services; Energy; Traffic and Parkingarsit
and Pedestrians; Air Quality; Noise; and PubliclHeand

WHEREAS, no other significant effects upon the
environment that would require an Environmental distp
Statement are foreseeable; and

WHEREAS, the Board has determined that the
proposed action will not have a significant advenspact
on the environment.

Therefore it is Resolved that the Board of Standards
and Appeals issues a Negative Declaration prepared
accordance with Article 8 of the New York State
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Environmental Conservation Law and 6 NYCRR Part,617
the Rules of Procedure for City Environmental Qyali
Review and Executive Order No. 91 of 1977, as aménd
and makes each and every one of the required §iadinder
ZR § 72-21 and grants a variance to permit, orieaiisia
C6-2G zoning district within the Special Little lifdistrict
(L) Area A, the enlargement of an existing ninergt
community facility building (Use Group 4), whiche®not
comply with the underlying zoning district regutats for
floor area and lot coverage and increases the degreon-
complying floor area and lot coverage conditiomsytcary

to ZR 88 109-121, 109-122, and 54-®h;condition that
any and all work shall substantially conform towdrags as
they apply to the objections above noted, filedhvihis
application marked “Received December 21, 2012" —
Thirteen (13) sheets, and further condition:

THAT the building parameters will include: a
maximum floor area of 45,959 sq. ft. (8.5 FAR); amd
maximum height of 126’-6", as illustrated on the BS
approved plans;

THAT any change in control or ownership of the
building will require the prior approval of the Boa

THAT the use will be limited to a house of worship
(Use Group 4);

THAT no commercial catering will take place ongite

THAT the above conditions will be listed on the
certificate of occupancy;

THAT this approval is limited to the relief gradtby
the Board in response to specifically cited anedfil
DOB/other jurisdiction objection(s) only;

THAT the approved plans shall be considered
approved only for the portions related to the dpecélief
granted; and

THAT construction shall proceed in accordance with
ZR § 72-23;

THAT the Department of Buildings must ensure
compliance with all other applicable provisions thg
Zoning Resolution, the Administrative Code, and ather
relevant laws under its jurisdiction irrespectivd o
plan(s)/configuration(s) not related to the refjedinted.

Adopted by the Board of Standards and Appeals,
January 8, 2013.

*The resolution has been amende@orrected in Bulletin
Nos. 8-9, Vol. 98, dated February 26, 2013.



