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DOCKETS

New Case Filed Up to January 29, 2013

8-13-BzZ

2523 Avenue N, corner formed by the intersectiothef
north side of Avenue N and west of East 28th StrBéick
7661, Lot(s) 1, Borough drooklyn, Community Board:
14. Special Permit (§73-621) for the enlargementiof
existing single family residence contrary to fl@yea and
open space ZR 23-141(a); less than the minimunysidis
ZR 23-461. R2 zoning district.

9-13-BZ

2626-2628 Broadway, east side of Broadway betweest W
99th Street and West 100th Streets., Block 1871(s).@2
and 44, Borough oManhattan, Community Board: 7.
Special Permit (§73-201) to allow a Use Group 8iomt
picture theater, contrary to 832-17. R9A/C1-5 mgni
district.

10-13-BZ

175 West 89th Street, Property is situated on tinthrside
of West 89th Street, 80' easterly from the corneméd by
the intersection of the northerly side of West 8Stieet and
the easterly side of Amsterdam Avenue., Block 122€s)
5, Borough of Manhattan, Community Board: 7.
Variance (872-21) to permit the construction obaftop
addition to the existing building on the site ($oBtilding);
and the construction of a connecting bridge atftheth
story level to connect to the School's buildingpled at 148
West 90th Street (North Building) to serve the Siso
educational mission and provide for more efficient
operations. The proposed project will result imedlepment
of an additional 4,008sf of community facility floarea on
the site. R7-2 zoning district.

11-13-BZ

144-148 West 90th Street, south side of West 90#e§
135' east from the corner formed by the intersaatiothe
southerly side of West 90th Street and the eassitly of
Amsterdam Avenue., Block 1220, Lot(s) 7506, Boroafh
Manhattan, Community Board: 7. Variance (§72-21) to
permit the construction of a connecting bridgehatfourth
story level to connect the school's building lodag¢ 175
West 89th Street (South Building) to the buildiagdted on
the Site (North Building) to serve the school'scational
mission and provide for more efficient operationghe
proposed project will result in development of dditional
213sf of community facility floor area on the sitd| of
which will be located within the bridge. R7-2 zogi
district.
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12-13-BZ

2057 Ocean Parkway, east side of Ocean Parkwagbatw
Avenue T and Avenue U, Block 7109, Lot(s) 66, Bajlou
of Brooklyn, Community Board: 15. Special Permit (§73-
622) for the enlargement of a single family hometary to
side yards (ZR 23-461) and less than the requeadyard
(ZR 23-47). R5 (OP) Ocean parkway Special zonisgidi.

13-13-BZ

98 DeGraw Street, north side of DeGraw Street, &etw
Columbia and Van Brunt Streets., Block 329, Lo#8)
Borough ofBrooklyn, Community Board: 6. Variance
(872-21) to allow a single family residnential loliilg
contrary to use regulations §42-00. M1-1 zoniigfyidt.

14-13-BZ

98 DeGraw Street, north side of DeGraw Street, betw
Columbia, Block 329, Lot(s) 23, Borough Bfooklyn,
Community Board: 6. Variance (872-21) to allow a single
family residential building contrary to use regidas 842-
00. M1-1 zoning district.

15-13-A thru 49-13-A

Veterans Road East and Berkshire lane, Block 1084s) ,
Borough ofStaten Island, Community Board: 3 This is
an appeal of the decisions of the Staten Island @y
Commissioner denying the issuance of building pesroi
construct thirty five (35) one and two-family dweds,
within an R3-1(SRD) zoning district, as the devehemt is
contrary to General City Law 36.

50-13-BZ

1082 East 24th Street, west side of East 24th Stt66'
north of corner of Avenue K and East 24th Streg&ibck
7605, Lot(s) 79, Borough oBrooklyn, Community
Board: 14. Special Permit (873-622) to permit the
enlargement of a single family residence locatedain
residential zoning district. R2 zoning district.

51-13-A

10 Woodward Avenue, southwest corner of Metropolita
Avenue and Woodward Avenue., Block 3393, Lot(s) 49,
Borough ofQueens, Community Board: 5 Propose to
waive the requirements of General City Law sec3®80 as

to permit the construction of a one story warehdysey
partially within the bed of mapped street. (Metrlitao
Avenue).




DOCKETS

DESIGNATIONS: D-Department of Buildings; B.BK.-
Department of Buildings, Brooklyn; B.M.-Department of
Buildings, Manhattan; B.Q.-Department of Buildings,
Queens; B.S.l.-Department of Buildings, Staten Islad;
B.BX.-Department of Building, The Bronx; H.D.-Health
Department; F.D.-Fire Department.
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CALENDAR

FEBRUARY 12, 2013, 10:00 A.M.

NOTICE IS HEREBY GIVEN of a public hearing,
Tuesday morning, February 12, 2013, 10:00 A.M2at
Reade Street, Spector Hall, New York, N.Y. 1000vVthe
following matters:

APPEALS CALENDAR

10-10-A

APPLICANT — Law Office of Fredrick A. Becker, for
Joseph Durzieh, owner.

SUBJECT — Application September 5, 2012 — Applaati
to reopen pursuant to a court remaAgpellate Division)
for a determination of whether the Department afddugs
issued a permit in error based on alleged misreptasons
made by the owner during the permit applicatiorcpss.
PREMISES AFFECTED - 1882 East"18treet, west side
of East 13' Street approx. 75’ north of Avenue S, Block
6817, Lot 41, Borough of Brooklyn.

COMMUNITY BOARD #15BK

FEBRUARY 12, 2013, 1:30 P.M.

NOTICE IS HEREBY GIVEN of a public hearing,
Tuesday afternoon, February 12, 2013, at 1:30 Raiv22
Reade Street, Spector Hall, New York, N.Y. 1000vVthe
following matters:

ZONING CALENDAR

149-12-BZ

APPLICANT — Alexander
Khavkovich, owner.
SUBJECT - Application May 9, 2012 — Special Permit
(873-622) for the enlargement an existing singimilfa
home contrary to floor area and lot coverage (§2B8#1))
and less than the required rear yard (823-47).1 R8ning
district.

PREMISES AFFECTED - 154 Girard Street, between
Hampton Avenue and Oriental Boulevard, Block 87141,
265, Borough of Brooklyn.

COMMUNITY BOARD #15BK

Levkovich, for Arkadiv
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153-12-BZ

APPLICANT — Harold Weinberg, for Ralph Bajone, owne
SUBJECT - Application May 10, 2012 — Special Permit
(873-36) to legalize the space for a physical caltu
establishmentRight Factory Gym). M1-1 in OP zoning
district.

PREMISES AFFECTED - 23/34 Cobek Court, south side,
182.0' west of Shell Road, between Shell Road aedt\&
Street, Block 7212, Lot 59, Borough of Brooklyn.
COMMUNITY BOARD #13BK

199-12-BZ

APPLICANT — Sheldon Lobel, P.C., for Delta Holdings
LLC, owner.

SUBJECT — Application June 25, 2012 — Variance {8Yp

to construct a self storage facility that exce@gsmaximum
permitted floor area regulations. C8-1 and R6 zgnin
districts.

PREMISES AFFECTED - 1517 Bushwick Avenue, east
side of Bushwick Avenue with frontage along Furman
Avenue and Aberdeen Street, Block 3467, Lot 5, Bgho

of Brooklyn.

COMMUNITY BOARD #4BK

306-12-BZ

APPLICANT - Eric Palatnik, P.C., for Vincent Pasday
owner; 2 Roars Restored Inc aka La Vida Massagseée
SUBJECT - Application November 5, 2012 — Special
permit (873-36) to allow the proposed physical wat
establishment(a Vida Massage) in an M1-1 zoning district.
PREMISES AFFECTED - 2955 Veterans Road West,
Cross Streets Tyrellan Avenue and W Shore Expresswa
Block 7511, Lot 1, Borough of Staten Island.
COMMUNITY BOARD #3SlI

Jeff Mulligan, Executive Director



MINUTES

REGULAR MEETING
TUESDAY MORNING, JANUARY 29, 2013
10:00 A.M.

Present: Chair Srinivasan, Vice-Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner Montanez.

SPECIAL ORDER CALENDAR

548-69-BZ

APPLICANT — Eric Palatnik, P.C., for BP North Amexii
owner.

SUBJECT - Application March 27, 2012 — Extension of
Term for a previously granted variance for the oared
operation of a gasoline service stati@® (North America)
which expired on May 25, 2011; Waiver of the RulB8-2
zoning district

PREMISES AFFECTED — 107-10 Astoria Boulevard,
southeast corner of 10 Btreet, Block 1694, Lot 1, Borough
of Queens.

COMMUNITY BOARD #3Q

ACTION OF THE BOARD - Application granted on
condition.

THE VOTE TO GRANT —

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtaNEZ ..........cccveeeveeeciveeeiriee e 5
NEGALIVE: ... 0

THE RESOLUTION —

WHEREAS, this is an application for a waiver of th
Rules of Practice and Procedure, a reopening, and a
extension of term of a prior grant for an auton®tervice
station, which expired on May 25, 2011; and

WHEREAS, a public hearing was held on this
application on August 7, 2012, after due noticeuiylication
in The City Record, with continued hearings on September 25,
2013, October 30, 2012 and January 8, 2013, andtthe
decision on January 29, 2013; and

WHEREAS, Community Board 3, Queens, recommends
approval of this application with the following aditions: (1)
the surface mounted refueling caps on the undemgrou
gasoline storage tanks be lowered to minimize #ugdp the
underside of cars and possible tripping hazards(2ncurb
cuts and sidewalk flags at 1D&treet be repaired and
resurfaced; and

WHEREAS, the premises and surrounding area head sit
and neighborhood examinations by Chair Srinivasan,
Commissioner Hinkson, and Commissioner Montanez; an

WHEREAS, the subject site is an irregularly-shaped
corner through lot bounded by 03treet to the west, Astoria
Boulevard to the north, and 1D8treet to the east, within an
R3-2 zoning district; and

WHEREAS, the site is occupied by a one-story
automotive service station with an accessory cdemen
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store; and

WHEREAS, the Board has exercised jurisdiction over
the subject site since May 25, 1971 when, undesubgect
calendar number, the Board granted a variancertoifpihe
construction of an automotive service station \&ithessory
signs restricted to the pumping of gasoline, widatitted
automotive service and repair, for a term of tearyeand

WHEREAS, subsequently, the term was extended and
the grant amended by the Board at various timek; an

WHEREAS, most recently, on August 12, 2003, the
Board granted a ten-year extension of term anchendment
to legalize a change of use from an accessoryggtdmailding
to an accessory convenience store, to expire or?Ble3011;
and

WHEREAS, the applicant now seeks an extension of
term for ten years; and

WHEREAS, at hearing, the Board directed the apptic
to provide landscaping on the site, replace thtesléencing,
clean the dumpster area, remove the ice box, dochte the
shed so it is not visible; and

WHEREAS, in response, the applicant submitted
photographs reflecting that landscaping has besmted on
the site, the fence has been repaired, the dunqstarhas
been cleaned, and the ice box has been removed; and

WHEREAS, as to the Board’s request to relocate the
shed from the northeast corner of the site, thécgp states
that the 10’-0” by 10’-0” shed is currently locatedhe most
concealed position possible and it cannot be plaehkithd the
convenience store, as requested, because tharly 8'-®”
separating it from the fencing along the rearita;land

WHEREAS, in response to the concerns raised by the
Community Board, the applicant submitted a lettemfthe
project manager stating that (1) it is essentglttie gas tanks
remain elevated in order to prevent water from isgeipto
the tank manways, and (2) the change in gradeeatQ#’
Street exit is necessary for on-site draining &uatlit acts as
traffic control (like a speed bump) to ensure dswdo not
“shoot out” of the site which could be potentiadigngerous
due to the close proximity of the curb cut to thieiisection;
and

WHEREAS, the Board accepts the applicant’s
explanations in response to the conditions propbsetthe
Community Board, and agrees that the shed ontthéssiot
significantly visible from the street due to theagraphy on
that portion of the site; and

WHEREAS, accordingly, based upon the submitted
evidence, the Board finds that the requested ertensterm
is appropriate, with certain conditions as sehftwlow.

ThereforeitisResolved that the Board of Standards and
Appealswvaivesthe Rules of Practice and Procedugepens,
andamends the resolution, as adopted on May 25, 1971, as
subsequently extended and amended, so that as edriigi
portion of the resolution shall read: “to permiteadtension of
term for an additional period of ten years fromekpiration
of the prior grant, to expire on May 25, 202fh;condition
that the use shall substantially conform to drawiag filed
with this application, marked ‘Received October 2@] 3"—



MINUTES

(3) sheets, anadn further condition:

THAT the term of this grant will be for ten yedirsm
the expiration of the prior grant, to expire on N2&y 2021;

THAT landscaping will be maintained in accordance
with the BSA-approved plans;

THAT the site will be maintained free of debrisdan
graffiti;

THAT signage will comply with C1 district reguletis;

THAT the above conditions will be listed on the
certificate of occupancy;

THAT all conditions from prior resolutions not
specifically waived by the Board remain in effect;

THAT this approval is limited to the relief gradtby
the Board in response to specifically cited anckdfil
DOB/other jurisdiction objection(s) only; and

THAT the Department of Buildings must ensure
compliance with all other applicable provisionstef Zoning
Resolution, the Administrative Code, and any otbévant
laws  under its  jurisdiction irrespective  of
plan(s)/configuration(s) not related to the refjeinted.”

(DOB Application No. 401636510)

Adopted by the Board of Standards and Appeals,

January 29, 2013.

136-06-BZ

APPLICANT - Law Office of Fredrick A. Becker, for
Fulton View Realty, LLC, lessee.

SUBJECT - Application August 24, 2012 — Extensién o
Time to complete construction of a previously app
variance (872-21) which permitted the residential
conversion and one-story enlargement of three -$tuny
buildings. M2-1 zoning district.

PREMISES AFFECTED - 11-15 OIld Fulton Street,
between Water Street and Front Street, Block 36718 &

9, Borough of Brooklyn.

COMMUNITY BOARD #2BK

ACTION OF THE BOARD - Application granted on
condition.

THE VOTE TO GRANT —

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtaNEzZ ..........cccveeeveeeciveeeiriee e 5
NEQALIVE: ... it 0

THE RESOLUTION —

WHEREAS, this is an application for a waiver of th
Rules of Practice and Procedure, a reopening, and a
extension of time to complete construction of avimasly
granted variance to permit the residential conearsind
one-story enlargement of three existing four-sharjdings,
which expired on May 8, 2011; and

WHEREAS, a public hearing was held on this
application on January 8, 2013, after due notice by
publication inThe City Record, and then to decision on
January 29, 2013; and

WHEREAS, the premises and surrounding area had site
and neighborhood examinations by Chair Srinivasan,
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Commissioner Montanez, and Commissioner Ottley-Brow
and

WHEREAS, the subject site is located on the ngidh
of Old Fulton Street, between Front Street and Y\&iteet, in
an M2-1 zoning district within the Fulton Ferry Hisc
District; and

WHEREAS, on May 8, 2007, under the subject calenda
number, the Board granted a variance to permjptbposed
residential conversion and one-story enlargemerthiafe
adjacent four-story buildings, with ground flootaiéand 15
dwelling units, contrary to ZR 8§ 42-10, 43-12 2&8-and 54-
31; and

WHEREAS, substantial construction was to be
completed by May 8, 2011, in accordance with ZR83;
and

WHEREAS, the applicant states that due to financin
delays, additional time is necessary to completeptioject;
thus, the applicant now requests an extensionnoé tio
complete construction; and

WHEREAS, the applicant represents that the ovger i
now prepared to proceed with construction; and

WHEREAS, based upon its review of the record, the
Board finds that the requested extension of timetaplete
construction is appropriate with certain conditiaaset forth
below.

ThereforeitisResolved that the Board of Standards and
Appealswvaivesthe Rules of Practice and Procedugepens,
and amends the resolution, dated May 8, 2007, so that as
amended this portion of the resolution shall réadgrant an
extension of the time to complete constructionsfeerm of
four years, to expire on January 29, 2Qdv¢ondition:

THAT substantial construction will be completed by
January 29, 2017,

THAT all conditions from prior resolutions not
specifically waived by the Board remain in effect;

THAT this approval is limited to the relief gradtby
the Board in response to specifically cited anckdfil
DOB/other jurisdiction objection(s) only; and

THAT the Department of Buildings must ensure
compliance with all other applicable provisionshef Zoning
Resolution, the Administrative Code, and any otb&vant
laws under its jurisdiction irrespective of plang)d/or
configuration(s) not related to the relief granted.

(DOB Application No. 301564162)

Adopted by the Board of Standards and Appeals,

January 29, 2013.
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208-08-BZ

APPLICANT - Law Office of Fredrick A. Becker, for
Desiree Eisenstadt, owner.

SUBJECT - Application October 25, 2012 — Extengibn
Time to Complete Construction of an approved specia
permit (873-622) to permit the enlargement of aisteng
single family residence which expired on OctoberZfa 2.

R2 zoning district.

PREMISES AFFECTED —2117-2123 Avenue M, northwest
corner of Avenue M and East"¥Street, Block 7639, Lot 1
&3(tent.1), Borough of Brooklyn.

COMMUNITY BOARD #14BK

ACTION OF THE BOARD - Application granted on
condition.

THE VOTE TO GRANT —

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
CommisSioNer MONtANEZ .........coeevueeeveeireeceeeree e 5
NEGALIVE: ... ee ettt s eremee et neas 0

THE RESOLUTION —

WHEREAS, this is an application for a reopening an
an extension of time to complete construction of a
previously granted special permit for the enlargenaé a
single-family home, which expired on October 28120
and

WHEREAS, a public hearing was held on this
application on January 8, 2013, after due notice by
publication inThe City Record, and then to decision on
January 29, 2013; and

WHEREAS, the premises and surrounding area had site
and neighborhood examinations by Commissioner Maata
and Commissioner Ottley-Brown; and

WHEREAS, the subject site is located at the naggiw
corner of the intersection of Avenue M and Ea&f Sieet,
within an R2 zoning district; and

WHEREAS, on October 28, 2012, under the subject
calendar number, the Board granted a special ppurstiant
to ZR § 73-622 to allow the enlargement of a skigtaily
home, contrary to ZR 88 23-141 and 23-461; and

WHEREAS, substantial construction was to be
completed by October 28, 2012, in accordance WRI8Z 3-

70; and

WHEREAS, the applicant states that due to financin
delays, additional time is necessary to compledeptioject;
thus, the applicant now requests an extensionnod tio
complete construction; and

WHEREAS, based upon its review of the record, the
Board finds that the requested extension of tineotoplete
construction is appropriate with certain conditiaeset forth
below.

ThereforeitisResolved that the Board of Standards and
Appealsreopens andamends the resolution, dated October
28, 2008, so that as amended this portion of theluon
shall read: “to grant an extension of the time amplete
construction for a term of four years, to expirelanuary 29,
2017;0n condition:

THAT substantial construction will be completed by
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January 29, 2017,

THAT all conditions from prior resolutions not
specifically waived by the Board remain in effect;

THAT this approval is limited to the relief gradtby
the Board in response to specifically cited anckdfil
DOB/other jurisdiction objection(s) only; and

THAT the Department of Buildings must ensure
compliance with all other applicable provisionstef Zoning
Resolution, the Administrative Code, and any otbévant
laws under its jurisdiction irrespective of plang)d/or
configuration(s) not related to the relief granted.

(DOB Application No. 310165335)

Adopted by the Board of Standards and Appeals,

January 29, 2013.

135-46-BZ
APPLICANT - Eric Palatnik, P.C., for Arielle A. Jeis,
Inc., owner.
SUBJECT - Application March 30, 2012 — Extension of
Term (811-411) of approved variance which permiaed
automotive service station (UG 16B) with accesamgs,
which expired on January 29, 2012, and an amendment
(811-413) to convert the use to auto laundry (U8)T&nd
car wash; waiver for the Rules. R4 zoning district
PREMISES AFFECTED - 3802 Avenue U, southeast
corner of East 38Street, between Ryder Avenue and East
38" Street, Block 8555, Lot 37, Borough of Brooklyn.
COMMUNITY BOARD #18BK

ACTION OF THE BOARD - Laid over to February
26, 2013, at 10 A.M., for continued hearing.

130-88-BZ
APPLICANT — Sheldon Lobel, P.C., for Cumberland
Farms, Inc., owner.
SUBJECT - Application August 13, 2012 — Extensién o
Term of approved Special Permit (873-211) for the
continued operation of UG 16B gasoline serviceimtat
(Gulf) which expired on January 24, 2009; Extension of
Time to obtain a Certificate of Occupancy whichiexg on
October 12, 2003; Waiver of the Rules. C2-2/Rdirzgpn
district.
PREMISES AFFECTED - 1007 Brooklyn Avenue, aka
3602 Snyder Avenue, southeast corner of the intéose
formed by Snyder and Brooklyn Avenues, Block 49G#,
1, Borough of Brooklyn.
COMMUNITY BOARD #17BK

ACTION OF THE BOARD — Laid over to March 5,
2013, at 10 A.M., for continued hearing.
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103-91-BZ
APPLICANT — Davidoff Hutcher & Citron, LLP for 2488
Sunrise LLC, owner.
SUBJECT - Application October 18, 2012 — Extengibn
term of approved variance permitting an auto laynde
(UG 16B); Amendment to permit changes to the laymat
extend hours of operation. C2-1/R3-2 zoning distri
PREMISES AFFECTED - 248-18 Sunrise Highway, south
side of Sunrise Highway, 103’ east of the interisecbf
Hook Creek Boulevard, Block 13623, Lot 19, Borough
Queens.
COMMUNITY BOARD #13Q

ACTION OF THE BOARD - Laid over to February
26, 2013, at 10 A.M., for continued hearing.

20-08-BZ
APPLICANT - Law Office of Fredrick A. Becker, for
Wegweiser & Ehrlich LLC, owners.
SUBJECT - Application January 3, 2013 — Extensibn o
Time to Complete Construction of approved Speaaairt
(875-53) for the vertical enlargement to an exgtin
warehouse (UG17) which expired on January 13, 2063.
2A zoning district.
PREMISES AFFECTED - 53-55 Beach Street, northaide
Beach Street between Greenwich Street and Colfisteet,
Block 214, Lot 1, Borough of Manhattan.
COMMUNITY BOARD #1M

ACTION OF THE BOARD - Laid over to February
5, 2013, at 10 A.M., for postponed hearing.

APPEALS CALENDAR

45-03-A thru 62-03-A & 64-03-A

APPLICANT - Joseph Loccisano, P.C., for Willowbrook
Road Associates LLC, owner.

SUBJECT - Application October 3, 2011 — Proposed
construction of a single-family dwelling which isotn
fronting on a legally mapped street and is locatitkin the
bed of a mapped street, contrary to Sections 33&wndthe
General City Law. R3-1 zoning district.

PREMISES AFFECTED - Hall Avenue, north side of Hall
Avenue, 542.56’ west of the corner formed by Wilmaok
Road and Hall Avenue, Block 2091, Lot 60, 80, Bgtoof
Staten Island.

COMMUNITY BOARD #2SlI

ACTION OF THE BOARD - Application granted on
condition.

THE VOTE TO GRANT —

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtaNEZ ............uvvvvevevvmeeeeeeeteee e 5
NEGALIVE:......eeiieiie et et 0
THE RESOLUTION —

WHEREAS, the decision of the Staten Island
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Commissioner Borough Commissioner, dated Septefber
2011, acting on Department of Buildings Applicatidps.
520066945, 520066963,5200666954,520067025,520067105
520067098, 520067089, 520067070, 520067061, 526Q670
520067043, 520067034, 520067258, 520067267, 5206672
520067285, 520067588, 520067294, and 520067 3@k, irea
pertinent part:

1. The streets giving access to proposed new
building is not duly placed on the official map
of the City of New York therefore:

a. No Certificate of Occupancy can be issued
pursuant to Article 3, Section 36 of the
General City Law.

b. Proposed construction does not have at least
8% of the total perimeter of building
fronting directly upon a legally mapped
street or frontage space contrary to Section
501.3.1 of the New York City Building
Code.

2. Proposed development including site
appurtenances is located in the bed of streets
duly placed on the official map of the City of
New York therefore:

a. No permit can be issued pursuant to Article
3, Section 35 of the General City Law.

Therefore refer to the Board of Standards and Alspe

for further review; and

WHEREAS, this is an application to amend previpusl

approved General City Law (“GCL") 88 35 and 36
applications which allowed for construction in thed of a
mapped street; and

WHEREAS, a public hearing was held on this

application on September 25, 2012, after due ndigce
publication inThe City Record, and then to decision January
29, 2013; and

WHEREAS, Community Board 2, Staten Island,

recommends disapproval of this application; and

WHEREAS, the premises and surrounding area head sit

and neighborhood examinations by Commissioner Mmzta
and Commissioner Ottley-Brown; and

WHEREAS, the subject site is located on the ngidh

of Hall Avenue, between Willowbrook Road and Hawtte
Avenue, within an R3-1 zoning district; and
WHEREAS, on May 11, 2004, the Board granted an
application under GCL 88 35 and 36 to permit the
construction of 20 three-story one-family semi-db&a
homes in the bed of a mapped street, Hall Aveme; a
WHEREAS, the applicant states that the approved
homes have not been constructed and subsequeheto t
Board’s grant the proposal has been revised; and
WHEREAS, on August 14, 2009, the Board issued a
letter of substantial compliance approving (1)tiegification
of the site plan to reflect the construction of dme-family
home on tax lots 60 and 61 instead of two semietietd
single-family homes as previously approved, (2itkeger of
tax lots 60 and 61 into one tax lot (tax lot 60)vamich the
two-family home would be built, and (3) the subsiion of the
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single zoning lot that was approved for the emtizgect (Lot
80) into 19 individual zoning lots; and

WHEREAS, the applicant now seeks to construct 18
one-family, three-story semi-detached homes andtwoe
family, three-story, detached home located in #abdf Hall
Avenue; and

WHEREAS, on August 24, 2010, the Fire Department
approved a site plan for access on locations afdmys; and

WHEREAS, by letter dated November 23, 2011, the
Department of Environmental Protection (“DEP”) stathat
(1) there are no existing City sewers or existirity @ater
mains at the site, (2) Amended Drainage Plan N&(R-16),
dated April 10, 1979, calls for two future ten-indlameter
sanitary sewers and a 13-6” by 5’-6” storm seweHall
Avenue between Hawthorne Avenue and WillowbrookdRoa
and (3) the applicant submitted a drawing showi3@'eD”
wide sewer easement on the south side of Hall Axesnd

WHEREAS, DEP further states that it requires the
applicant to submit a survey/plan showing the seweidor
in the bed of Hall Avenue for the installation, nmienance,
and/or reconstruction of the future 13'-6” by 5’ 6torm
sewer and two ten-inch diameter sanitary sewetks; an

WHEREAS, in response to DEP’s request the apytlican
submitted a drawing showing a 30’-0” wide seweeaznt
along the northerly portion of the development fbe
installation, maintenance and or reconstructiotheffuture
13’-6” by 5’-6" storm sewer, and a 38’-0” wide easent on
the south side of Hall Avenue, which will be aviai&for the
installation, maintenance, and/or reconstructiorhef two
future ten-inch diameter sanitary sewers and aitikties;
and

WHEREAS, by letter dated January 6, 2012, DERstat
that, based on the drawing submitted by the appylidahas
no objection to the proposed application; and

WHEREAS, by letter dated December 6, 2011, the
Department of Transportation (“DOT”) requested ttieg
applicant provide the following information: (1}ite search
to determine the ownership of Darcy Lane, a restrakt; (2)
a site plan clearly displaying the mapped stregttof-way
and the property lines of the applicant’s prop@tgck 2090,
Lot 110 & Block 2091, Lot 11), and of the northéoundary
of Block 2040, Lot 1; and (3) a traffic study; and

WHEREAS, by letter dated February 1, 2012, DOT
states that at the applicant’s request it has sidered the
request for a traffic study and instead will acaeite plan
that clearly displays curb cut locations and dirferss and
roadway and sidewalk widths; and

WHEREAS, by letter dated July 25, 2012, DOT state
that the Law Department has reviewed the title ckear
provided by the applicant and determined that thr¢harn
half of Darcy Lane is owned by the City, howevershuthern
half of Darcy Lane is under the jurisdiction of ermitory
Authority of the State of New York; therefore, D@8guests
that the applicant revise the application, plams| gelated
document accordingly and submit for further reviand

WHEREAS, in response to DOT's request the applican
submitted revised plans which include a survey ail H
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Avenue, an approved Builder's Pavement Plan, andgaof
the property, and which show the correct locatibbarcy
Lane as it relates to the subject site and thecadjdot (the
College of Staten Island); and

WHEREAS, by letter dated January 9, 2013 DOEstat
that the revised plan submitted by the applicaifects that
the southern half of Darcy Lane is within Block 204ot 1
under the jurisdiction of the Dormitory Authoritjthe State
of New York, and the improvement of Hall Avenue and
portion of Darcy Lane at this location, which woindolve
the taking of a portion of the applicant’'s propeiBlock
2091, lot 11 and Block 2090, lot 110 ) is not preise
included in DOT’s Capital Improvement Program; and

WHEREAS, accordingly, the Board has determined tha
the applicant has submitted adequate evidencertantahis
approval under certain conditions.

Therefore it is Resolved that the decision of the Staten
Island Borough Commissioner, dated September 81,20
acting on Department of Buildings Application Nos.
520066945, 520066963, 5200666954, 520067025,
520067105, 520067098, 520067089, 520067070, 5260670
520067052, 520067043, 520067034, 520067258, 5260672
520067276, 520067285, 520067588, 520067294, 5200673
is modified by the power vested in the Board bytiBas 35
and 36 of the General City Law, and that this appea
granted, limited to the decision noted ab@ve;ondition that
construction shall substantially conform to thewdng filed
with the application marked “Received January 243 (1)
sheet; that the proposal shall comply with all &able
zoning district requirements; and that all othgaliapble laws,
rules, and regulations shall be complied with; améurther
condition:

THAT this approval is limited to the relief gradtby
the Board in response to specifically cited anckdfil
DOB/other jurisdiction objection(s) only;

THAT DOB shall review the proposed plans to ensure
compliance with all relevant provisions of the Zumi
Resolution;

THAT the approved plans shall be considered amgglov
only for the portions related to the specific fedjeanted; and

THAT the Department of Buildings must ensure
compliance with all other applicable provisionstef Zoning
Resolution, the Administrative Code and any otleézvant
laws  under its  jurisdiction irrespective  of
plan(s)/configuration(s) not related to the retjednted.

Adopted by the Board of Standards and Appeals
January 29, 2013
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117-12-A, 118-12-A, 125-12-A, 126-12-A,
128-12-A, 129-12-A, 131-12-A, 132-12-A,
133-12-A, 182-12-A, 186-12-A, 187-12-A,
188-12-A
APPLICANT —
Stroock & Stroock & Lavan, LLP, for CBS
Outdoor Inc., lessee
Davidoff Hutcher & Citron LLP, for Lamar
Advertising, lessee.
Herrick Feinstein,
Outdoor, Inc.
OWNER OF PREMISES — MTA
SUBJECT - Application April 25, 2012 and June 1012
— Appeal challenging Department of Buildings’
determination that multiple signs located on ratto
properties are subject to the NYC Zoning Resolution
PREMISES AFFECTED —
QUEENS:
Van Wyck Expressway and Atlantic Avenue
(Block 9989, Lot 70);
Brooklyn Queens Expressway and Queens
Boulevard (Block 1343, Lots 129 and 139);
Long Island Expressway/east of Street (Block
110, Lot 1);
Queens Boulevard and 7&treet (Block 2448,
Lot 213);
Van Wyck Expressway/north of Roosevelt
Avenue (Block 1833, Lot 230);
Woodhaven Boulevard/north of Elliot Avenue
(Block 3101, Lot 9)
BRONX:
Major Deegan Expressway (Block 2539, Lot 506
and Block 2541, Lot 8900)
Major Deegan Expressway and I6Street,
(Block 2493, Lot 1)
COMMUNITY BOARD #1/2/4/6/12Q and 4BX
ACTION OF THE BOARD - Appeal Denied.
THE VOTE TO GRANT -
Affirmative: Vice Chair Collins and Commissionertl@ay-

LLP for Clear Channel

BIOWN. ...t 2
Negative: Chair Srinivasan, Commissioner Hinksod an
Commissioner MONtANEZ ...........ceovueeiiiceeceeee e 3

THE RESOLUTION —

WHEREAS, the subject appeal comes before the Board
in response to a total of 13 Notice of Sign Reai&in
Rejection letters from the Queens and Bronx Borough
Commissioners of the Department of Buildings (“DQB”
dated March 26, 2012 and May 10, 2012, denyingtiegion
for signs at the subject sites (the “Final Deteation”),
which read, in pertinent part:

The Department of Buildings is in receipt of

additional documentation submitted in response to

the Deficiency Letter from the Signs Enforcement

Unit and in connection with the application for

registration of the above-referenced sign.

Unfortunately, we find this documentation

inadequate to support the registration of the sign
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and, as such, the sign is rejected from registratio

This sign will be subject to enforcement action 30

days from the issuance of this letter; and

WHEREAS a public hearing was held on this
application on October 17, 2012, after due notige b
publication inThe City Record, with a continued hearing on
December 11, 2012, and then to decision on Ja@0a@p13;
and

WHEREAS, the subject appeal concerns 13 signs
located on numerous sites in the Bronx and Queéhimw
C2, C2-3, C4-4, M1-1, M3-1, M3-2, R3A, R4, R4-1,lR5
R7A, and R7X zoning districts (the “Signs”); and

WHEREAS, the sites are all occupied by advertising
signs on Metropolitan Transportation Authority (MJA
property; and

WHEREAS, this appeal is part of a larger body of
appeals brought by CBS, Lamar Advertising and Clear
Channel, all outdoor advertising sign companies #re
subject to registration requirements under Local b4 of
2005; and

WHEREAS, the Board notes that under Local Law 31
of 2005, the New York City Council enacted certain
amendments to existing regulations governing outdoo
advertising signs as a means for DOB to enforcesitdpe
laws where signs had been erected and were being
maintained without a valid permit; and

WHEREAS, pursuant to Article 502 (specifically,
Building Code § 28-502.4), an outdoor advertisiogpany
is required to submit to DOB an inventory of afjrss, sign
structures and sign locations (i) within a distant€00
linear feet (274 m) from and within view of an aiaé
highway; or (ii) within a distance of 200 lineaefd60.96
m] from and within view of a public park with anear of
one-half acre (5,000 m) or more; and

WHEREAS, pursuant to the requirements of Article
502 and Rule 49 with respect to signs within 90£} f&f
arterial highways, each of the Appellants submitsed
inventory of outdoor signs under its control anchpteted a
Sign Registration Application for each sign andG#C3
Outdoor Advertising Company Sign Profile; and

WHEREAS, DOB, by letters, dated March 26, 2012
and May 10, 2012, issued the determination relaiet
signs on MTA property within CBS, Lamar Advertisjragd
Clear Channel's inventory, which form the basistlud
appeal; and

WHEREAS, at the consent of the three Appellants —
one representing signs operated by CBS, one regiege
signs operated by Clear Channel, and one repregesigins
operated by Lamar Advertising, the Board heard and
reviewed a total of 38 appeal applications (forp&8mits
and 38 rejection letters) on the same hearing daleron
January 29, 2013, the Board rendered a decisiaterkto
the applicability of the Zoning Resolution on Ankra
properties (BSA Cal. Nos. 130-12-A and 171-12-Atigh
179-12-A), CSX properties (BSA Cal. Nos. 119-12-A
through 124-12-A, 127-12-A, 134-12-A, 135-12-A, 18D
A, 273-12-A, and 274-12-A), and property formerly
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controlled by the Department of Ports and TradeBal.
Nos. 183-12-A through 185-12-A); and
WHEREAS, the companion decisions cover the 25
applications not addressed in this resolution, ivigsolely
for the 13 MTA signs; and
WHEREAS, DOB appeared and made submissions in
opposition to this appeal; and
THE APPELLANT'S POSITION
WHEREAS, the Appellant contends that DOB's
enforcement against the Signs is preempted byhélglear
language of the MTA enabling statute; (2) New YSthte
case law that addresses commercial enterprises on
government property; and (3) the fact that the Newk
City Transit Authority (NYCTA) has the explicit g to
signage that is inconsistent with zoning; and
A. Signs on MTA Properties are Exempt from
Signage Regulations
1. A Plain Reading of the Public Authorities Law
(PAL) 8 1266(8) Sets Forth the Exemption
WHEREAS, the Appellant asserts that as a public
benefit corporation created under State law, the\Mas a
statutory exemption from local regulation, whiclsés forth
at Public Authorities Law (PAL) 8§ 1266(8Métropolitan
Commuter Transportation Authority/Special Powers of the
Authority); and
WHEREAS, the Appellant cites to PAL § 1266(8):
The authority may do all things it deems
necessary, convenient or desirable to manage,
control and direct the maintenance and operation
of transportation facilities, equipment or real
property operated by or under contract, lease or
other arrangement with the authority and its
subsidiaries, and New York city transit authority
and its subsidiaries; and
WHEREAS, the Appellant asserts that the enabling
statute grants it broad special powers to effeetitatgoals
and to “do all the things necessary, convenieutesirable
to carry out its purposes;” and
WHEREAS, further, PAL § 1266(8) provides that:
local laws, resolutions, ordinances, rules and
regulations of a municipality . . . conflicting Wit
this title or any rule or regulation of the auttpri
... shall not be applicable to the activities or
operations of the authority ... or the facilities of
the authority and its subsidiaries ... except such
facilities that are devoted to purposes other than
transportation or transit purposes; and
WHEREAS, the Appellant asserts that PAL § 1266(8)
expressly preempts the City's signage regulati@tabse
the signs serve a transportation purpose undepldia
statutory terms; and
WHEREAS, the Appellant contends that the MTA
enabling statute states that local regulations oe
applicable to MTA if it conflicts with the MTA’s abling
statute, except those that are not devoted topoatagion or
transit purposes; and
WHEREAS, the Appellant asserts that the Zoning
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Resolution is a local regulation that conflicts twithe
MTA’s enabling statute and therefore, is inapplieatm
MTA unless the facilities owned, used, or leasediI\A
are not for transportation or transit purposes; and

WHEREAS, the Appellant asserts that the Signs, by
generating significant revenues for MTA, serve a
transportation purpose; and

WHEREAS, in support of its assertion that
“transportation or transit purposes” should be ripteted
broadly, the Appellant cites to PAL § 1261(13)’sinliéion
of railroad facilities, which reads in pertinentipa

buildings, structures, and areas notwithstanding

that portions thereof may not be devoted to any

railroad purpose other than the production of

revenues available for the costs and expenses of

all or any facilities of the authority; and

WHEREAS, the Appellant states that “transportation
purpose” is as broad as “railroad facilities” ahid tncludes
portions of railroad facilities, like signs, devdtenly to
revenue, because the same word or phrase usefteiredi
parts of a statute will be presumed to be usetiérsame
sense throughout, and the same meaning will betesitbto
similar expressions in the same or a related stagutept if
the statute provides otherwise (N.Y.Stat. Law 236
(McKinney 1971)); and

WHEREAS, the Appellant asserts that MTA'’s purpose
includes the continuance, development and improwéenfe
commuter transportation, and the legislature exsgbyes
declared that such purpose is for the benefitlgfeadple of
the State and that MTA is performing an essential
governmental function (see PAL § 1264); the Apptlla
asserts that the goals and purposes of MTA are theh
any attempt to regulate Signs on MTA propertiethbyCity
would directly contravene MTA'’s on-going efforticovide
an essential governmental function and fulfill
legislature’s purpose and goals given to MTA; and

WHEREAS, the Appellant states that even if incidéent
uses, like the Signs, must provide a public berteétBoard
must still find the Signs to be exempt since thgnSi
provide a public benefit and serve a public purpiselar
to how other commercial establishments in guidespdaw
were found to have some benefit as they are usedrtrby
commuters and employees of the public authoritied;

WHEREAS, the Appellant asserts that the Signs
provide a public benefit in that they make avaiata the
commuters and the general public valuable inforomati
about products so that commuters and the publicreke
informed decisions about the marketplace; and

WHEREAS, further, the Appellant asserts that the
Signs’ service is akin to and greater than the fitsne
conferred by the restaurants and other commercial
enterprises on governmental authorities’ propextpgnized
by New York State courts; and

2. The Signs are Exempt Pursuant to the

Holdings of New York State Courts

WHEREAS, the Appellant cites to two primary cases

to support its claim that the MTA is exempt frongrsi

the
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regulations: MTA v. City of New York, 70 A.D.2d 5§1st
Dept 1979) (“Grand Central”) and Penny Port v. NIV€pt
of Health, 276 A.D.2d 1014, (1st Dept 2000); and

WHEREAS, the Appellant asserts that the fact that
MTA properties are exempt from local law and retiofais
a long-standing, well-established proposition a¥,l&eld
most prominently in Grand Central in which the Altgpie
Division held that the commercial enterprises abr@r
Central Station €g., food stores and drug stores) were
“incidental to transportation upon railroad faddg,” and
therefore exempt from local taxes, pursuant to BAR75
(Exemptions from Taxation); and

WHEREAS, the Appellant asserts that the meaning
given “transportation purpose” in Grand Centralleggpto
PAL § 1266(8) Hpecial Powers of the Authority), which
preempts the City’s laws, rules and regulationsc¢baflict
with MTA’s enabling statute to the extent thatérges a
transportation purpose; and

WHEREAS, the Appellant looks to Penny Port, in
which the court determined that the City could ewforce
its anti-smoking law against a restaurant in Gr@edtral
Station because the restaurant within the statioves a
transportation purpose as contemplated by PAL $)6
and

WHEREAS, the Appellant states that Grand Central
and Penny Port held that commercial enterpriseatere
revenue for the MTA and are incidental to transgtioh
facilities and that_Grand Central and Penny Pod ar
consistent with the “railroad facilities” definitioat PAL §
1261(13), which recognizes that buildings, struesuand
areas, even if they are not devoted to any railmagose
other than the production of revenue, are railf@adities
and serve a transportation purpose; and

WHEREAS, the Appellant likens the commercial
enterprises at Grand Central Station to the SignsIdA
properties, because they are “incidental to trariafon
upon railroad facilities,” and serve a transpostafpurpose
in that revenues generated from the Signs supp®A’'M
operation and finds that there is no distinctiotween the
Signs and the commercial enterprises in the stgtieh
because they are in the station; and

WHEREAS, the Appellant asserts that the signs and
the railroad tracks and related facilities form iagke
transportation facility with the income derived rirothe
Signs applied toward defraying the costs and exgsaoithe
entire facility; and

WHEREAS, in support of its position about sitegwit
co-existing government and revenue-generating &R0
the Appellant cites to (1) Bush Terminal v. CitiyNew
York, 282 N.Y. 306 (1 Dept 1940) in which the court
found that a commercial tower above a terminal ese
exempt since the use of that building was “punetydental
to the purpose of the Port Authority to operaterantnal
facility;” (2) NYC Transit Authority v. NYC Departent of
Finance, NYLJ 18, August 7, 2002 in which the cdowuind
that “agencies or public authorities do not loseirttiax
exemption simply because they derived incidentamae in
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connection with their use of the property”; and (Bjtel
Dorset v. Trust for Cultural Resources of the GityNew
York, 46 N.Y.2d 358, 371 (1978) citing Bush Terniina
stated that “property held by a State agency piiyntr a
public use does not lose immunity because the Stecy
incidentally derives income from the property” dndher
that the term incidental “does not mean that thaipwse
must . . . outweigh the private use to which tralifg is
put;” and

WHEREAS, the Appellant asserts that in cases where
preemption was found, the commercial enterprise or
establishment was deemed incidental to transpontaif
other governmental purposes (a restaurant insigedsr
Central Station, other commercial establishment$imi
Grand Central Station, office and retail tenantsain
headquarters building for certain public authosiiend

WHEREAS, the Appellant contrasts its guiding case
law with that introduced by DOB; and

WHEREAS, specifically, the Appellant asserts that
DOB ignores decades of law and relies on outmoded
authority, namely People v. Witherspoon, 52 Misc3260
(N.Y.Dist.Ct. 1966); a 1982 Attorney General's Gpim
(1982 N.Y. Op. Atty. Gen. (Inf.) 107, 1982 WL 17831
(the “1982 Attorney General Opinion); and a 197YIS.
Comptroller Opinion (the “1979 Comptroller Opinignand

WHEREAS, as to Witherspoon, the Appellant asserts
that it is not binding on the Board as it has dffety been
overruled by_Grand Central and Matter of County of
Monroe, 72 N.Y.2d 338, 341 and 345 (1988) in wtilud
court applied a balancing of public interests &t found
that, under the balancing test, an airport termipatking
facilities, and freight facility at an airport waremune from
local land use regulations because they were intath® an
airport operation; and

WHEREAS, further, the Appellant asserts that the
governmental/proprietary function test employed in
Witherspoon to establish whether laws could be reefib
against signs on MTA property is no longer applieand
that the court today would not reach the same csian as
it did in Witherspoon that the signs served a pespry
rather than a governmental purpose and may beategil
and

WHEREAS, the Appellant asserts that subsequent
Attorney General and court opinions rely on thedbaing
of public interests test for analyzing which gowveental
interest should prevail when there is a conflicitldahat a
1996 Attorney General's Opinion (N.Y. Op. Atty Gen.
1120, (1996 WL 785984)) (adopting Monroe) labeled t
governmental/proprietary function test “outmodedd an
difficult to apply;” and

WHEREAS, accordingly, the Appellant asserts that th
Board can find no valid support in Witherspoon'sriate
ruling even if the issue is directly analogoushe tacts in
this appeal, as DOB contends; and

WHEREAS, the Appellant asserts that the 1982
Attorney General Opinion and the 1979 Comptroller
Opinion are similarly superseded; and
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WHEREAS, the Appellant asserts that Grand Central
is the only currently valid case regarding preeompin this
context; and

WHEREAS, the Appellant asserts that neither
Witherspoon'’s test nor the Monroe balancing tegihap
since the MTA is specifically exempted from zonamgl the
Monroe test is only triggered “in the absence of an
expression of contrary legislative intent;” and

WHEREAS, the Appellant concludes that, in the
alternate, if the test were applied, each Monrowfdavors
continuation of the status quo and a determinakianlocal
laws and regulations should not be permitted torigé on
the statutory authority and mandate of the MTA; and

WHEREAS, the Appellant asserts that the Penny Port
decision, after Monroe, does not mention Monroeabee
Penny Port found express preemption under MTA's
enabling statute and therefore never got to _the rbton
balancing test because that is the only way to et
Monroe; and

3. MTA has All of the Powers of the NYCTA,

including the Power to Erect Advertising
Signs

WHEREAS, the Appellant contends that the MTA, as
the controlling entity of NYCTA, has very broad hotity,
greater than that granted to NYCTA, and therefbeuid,
like the NYCTA, be exempt from the City’'s signage
regulations; and

WHEREAS, the Appellant cites to NYCTA's rights to
advertising signs as set forth at PAL § 1204(1&s&nhéral
Powers of the NYCTA):

Notwithstanding the provisions of section

fourteen hundred twenty-three of the penal law or

the provisions of any general, special or local law
code, or ordinance, rule or regulation to the
contrary the authority may erect signs or other
printed, painted or advertising matter on any
property, including elevated structures, leased or
operated by it or otherwise under its jurisdiction

and control may rent, lease or otherwise sell the

right to do so to any person, private or public] an

WHEREAS, the Appellant asserts that NYCTA's right
to install advertising signs was added to its eingtdtatute
at the request of the NYCTA, which, in 1959, was
concerned that an interpretation of the State Pkaal
would prohibit the use of its property for revergexerating
advertising signs; and

WHEREAS, the Appellant asserts that the legislative
history provides evidence that this authority wdded to
clarify that NYCTA can have advertising signs om it
property, not to grant to NYCTA a new right regagli
advertising signs; and

WHEREAS, the Appellant states that given that MTA
(i) was established to, inter alia, strengthen fthancial
condition of companies providing rail commuter
transportation services, (ii) is an umbrella aratept
organization that controls various rail transpdotat
authorities, including NYCTA, a subsidiary of MTAc
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(i) has broader authority than NYCTA, it is cl¢aat the
legislature’s intent was to confer, and it is imydible to
think that the legislature would not have confeynegon
MTA the right to advertising signs on its propesti¢he
same right that it gave to NYCTA, an entity undee t
control of, and with less power and authority thisiTA,;
and

WHEREAS, the Appellant states that further support
that MTA has broader authority than NYCTA is that
NYCTA can perform only those functions that are
“necessary or convenient” (PAL § 1204(14)); to gat its
purpose, while MTA can “do all things necessary,
convenienbor desirable to carry out its purpose” (PAL §
1266(8)); and

WHEREAS, the Appellant states that the reason why a
specific provision relating to advertising signs e found
in MTA'’s enabling statute is because, by 1965, widi
was created, it was established and commonly utoibers
that railroad properties can be used for advegisigns,
exempt from local regulations; and

WHEREAS, the Appellant states that the City
conceded in the Clear Channel litigation that it e
jurisdiction over signs on NYCTA properties; and

WHEREAS, finally, the Appellant states that DOB'’s
position that it can regulate signs on MTA propgiiyt not
on NYCTA property, is irrational since, if MTA ieémed
to not have the authority to erect advertising sign its
properties, which would be incorrect, MTA can, as t
controlling authority of NYCTA, easily legalize aduch
signs on its properties through leases or otheilasim
arrangements with NYCTA; and

B. Supplemental Arguments in Opposition to

DOB'’s Enforcement
1. The Zoning Resolution Does Not Govern the
Use or Development of Railroad Properties

WHEREAS, the Appellant asserts that the City lacks
jurisdiction over all railroad properties; and

WHEREAS, the Appellant asserts that the City has
stated that the Zoning Resolution “does not goveernuse
or development of the City’s streets and sidewalaad
therefore, signage on or over streets are deensgdpxthe
Appellant asserts that railroads are similar teet in that
they serve a similar purpose — the movement of lpesmd
goods; and

WHEREAS, the Appellant states that the Zoning
Resolution recognizes the similarity between strestd
railroad property, as evidenced in the Zoning Regoi’s
definition of “block,” which is defined as a “tracf land
bounded by streets, public parks, railroad rigftasay ...";
and

WHEREAS, the Appellant states that additionally,
under the New York City Charter § 643(7), DOB lacks
jurisdiction over “bridges, tunnels or subways ustures
appurtenant thereto;” and

WHEREAS, the Appellant states that since railroads
are functionally equivalent to subways and at lsaste of
the Signs are located on railroad overpasses, & df@a
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bridge, under the City Charter, DOB’s jurisdictidoes not
extend to railroad properties and to structuresigppant to
railroad properties, such as the Signs; and

WHEREAS, accordingly, the Appellant concludes that
the Zoning Resolution and the City Charter preclDdB
from exercising jurisdiction over railroad propesj and

2. DOB’s Determination was Arbitrary and

Capricious

WHEREAS, the Appellant asserts that DOB’s notices
of enforcement reflect a sudden change in the atgenc
position which is presumed to be arbitrary and icéqus;
and

WHEREAS, the Appellant asserts that for more than
30 years, DOB has taken the position that the €#tigjnage
laws and regulations give it no jurisdiction ovdwartising
signs on railroad rights of way and DOB’s consisten
interpretation of its authority under the zoning/danot to
extend to railroad rights of way is well documentaad

WHEREAS, the Appellant states that under the
unreasonable departure doctrine, sudden changes in
government agency’s position are presumed to teendul,
which follows “from the policy considerations emlbed in
administrative law” by which sudden and unexplained
changes in an agency’s interpretation of laws dhiarged
with administering are presumed to be arbitrary and
capricious; and

WHEREAS, the Appellant states that in Matter of
Charles A. Field Delivery Services, 66 N.Y.2d 5538
(1985), the Court of Appeals reversed a decisiorthef
Unemployment Insurance Appeal Board because of an
unexplained inconsistency with prior decisionsefBoard,;
and

WHEREAS, the Appellant also cites to Richardson v.
N.Y. City Dep’t of Soc. Svcs., 88 N.Y.2d 35, 40 €8 in
which the Court of Appeals rejected an agency'sighan
its interpretation of governing statute and implatirey
regulation as “arbitrary and capricious” where thew
interpretation was “diametrically opposite” to hgency’'s
longstanding interpretation of that same provisibraw,
and where the change was not supported by a “redson
explanation on the part of the agency;” and

WHEREAS, the Appellant states that the principle
underlying these decisions that an unexplainedgdnanan
agency’s longstanding interpretation of law is prasd
improper protects the reasonable expectationsgoiated
persons and institutions; and

3. DOB Engaged in a Rule Making without the

Notice and Comment Procedures Required
under the City Administrative Procedure Act
(CAPA)

WHEREAS, the Appellant states that even if DOB’s
change in its interpretation of the signage reguiat is
found to be lawful, such change in interpretati@uld still
be unlawful as it violates the CAPA; and

WHEREAS, specifically, the Appellant asserts that
DOB’s change in position regarding signs on rairoa
properties is tantamount to issuance of a new atonyirule
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without the notice and comment procedures requiretkr
CAPA; and
WHEREAS, the Appellant states that such a change in
regulatory requirements without following CAPA is
unlawful; and
4. Many of the Signs are Legal Non-Conforming
Uses
WHEREAS, the Appellant asserts that even if the
Signs are not deemed to be exempt, many wouldfyaali
legal non-conforming uses and, therefore, be p&thiio
continue; and
WHEREAS, the Appellant admits that it has not
presented a case to establish that the signs gaerien-
conforming uses, and that it no longer has muclhhef
records and documentation that would establish roéine
Signs as being legal non-conforming uses, butrtizaty of
the signs would be deemed legal pursuant to ZR28§15
and 52-61 related to the continuation of non-canfog
uses; and
5. These Enforcement Actions Against the Signs
Would Constitute a Regulatory Taking that
Requires Just Compensation
WHEREAS, the Appellant asserts that DOB’s actions
would deprive the MTA of any viable use of its peoty
interest and amount to a regulatory taking, whishai
governmental regulation of the uses of a propestyd
excessive a degree that the regulation effectalgunts to
a de facto exercise of the government’s eminentaiom
power; and
WHEREAS, the Appellant states that if DOB is
affirmed and the Appellant is compelled to remoke t
Signs, the Appellant will be entitled to just compation in
the amount of the fair market value of the Sigogaltion
usages under state and federal laws; and
DOB’S POSITION
WHEREAS, DOB asserts that neither state statute nor
case law preclude it from enforcing signage reguhat
against MTA based on the primary arguments thath@)
MTA enabling legislation has a limited meaning, @hi
reflects that mere revenue generation is not sp@mation
purpose; (2) case law supports a narrower readirbeo
term “transportation purpose” than the one Appejiasits;
and (3) the statute reflects that MTA and NYCTA dav
separate and unequal authority related to signage
regulations; and
A. Signs on MTA Property are Subject to
Signage Regulations
1. The Plain Meaning of PAL § 1266(8)
Reflects that the City is not Preempted from
Enforcing Signage Regulations
WHEREAS, DOB finds that PAL § 1266(8)'s
meaning is clear and that “transportation purpdsefiore
limited than “railroad facilities” in Appellant’si@tion to
PAL § 1261(13); and
WHEREAS, DOB states that the Appellant’s claim
that PAL § 1261(13) “recognizes that buildingsustures
and areas, even if they are not devoted to anyosall
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purpose other than the production of revenue, @h®ad
facilities and serve a transportation purpose'risreeous;
and

WHEREAS, DOB states that the Appellant conflates
PAL & 1261(13)’s definition of “[r]ailroad faciliés” with §
1266(8)’s statement that MTA’s facilities will noé exempt
from local regulation if they are “devoted to puspe other
thantransportation or transit purposes’; and

WHEREAS, DOB states that while revenue generation
may constitute a “railroad purpose” under PAL §1(A8)’s
definition of “railroad facilities,” this does notean that it is
a “transportation or transit purpose” under PAL2%G(8);
in this context (i.e., analysis of a railroad fagit actions),
“transportation and transit purposes” is a subkattvities
(i.e., those related to moving people from one @lsx
another) that are performed by a railroad facégypart of a
more general set of “railroad purpose[s],” which telude
purposes not directly related to transportatiorchsas
revenue raising for general operations; and

WHEREAS, DOB states that the legislature must have
been aware of the difference in the terms useddsstWw AL
§ 1261(13) and § 1266(8) because they are so irldbe
same statute; thus, it seems most reasonable lteat t
legislature intended to use the term “transpontedictransit
purposes” in 1266(8) to distinguish the scope oaldaw
exemption from the scope of the definition of “radd
facilities;” and

WHEREAS, DOB notes that case law provides that
“[wlhen different terms are used in various pafta statute
or rule, it is reasonable to assume that a distindtetween
them is intended”_(Albano v. Kirby36 N.Y.2d 526, (N.Y.
1975)); and

WHEREAS, DOB also notes that it is telling that
Appellant’'s argument from PAL § 1261 did not infothe
opinions of any of the authorities that have intetpd PAL
§ 1266(8) (e.g., Witherspoon, the 1982 Attorney &ah
Opinion, and the 1979 Comptroller Opinion), inclugli
those that specifically considered the issue @ilmemunity
for commercial advertising signs; and

2. The Principles Set forth in Case Law Support

the City's Enforcement of Signage
Regulations

WHEREAS, DOB cites to People v. Witherspoon, 52
Misc.2d 320 (N.Y.Dist.Ct. 1966), in which the court
considered whether State immunity inured to théesgee
of land owned by the Metropolitan Commuter
Transportation Authority (subsequently known asviiéd),
which was being used for “commercial advertisigmsf in
violation of a local zoning ordinance (id., at 328yd

WHEREAS, DOB notes that in analyzing whether the
Authority itself would be immune from a local regtibn
requiring permits for the signs in question, theh&lispoon
court said it must look to the “function under studo
determine whether it was a governmental functiomhich
case “the immunity may be deemed to apply” or a
proprietary function, in which case “the immunitgymot
apply” (id., at 321); and
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WHEREAS, DOB notes that the court concluded:

the use of the real property for the erection and

maintenance of commercial advertising signs . . .

has no direct bearing to the governmental function

for which the . . . Authority was created. On the

contrary, such use is meréhgidental to the goal

in chief — the continued operation of the formerly

tottering railroads. To that extent the use of the

land for that purpose is proprietary. The

immunity, insofar as applicable, is a limited one.

Witherspoon at 323 (holding that the Authority,

and thus its sublessee, is subject to the signs

regulation in the local zoning) (emphasis in

original); and

WHEREAS, DOB finds that the issue and analysis of
Witherspoon are directly analogous to the factghis
appeal, and so Witherspoon'’s ruling that MTA conuisr
signs are not eligible for local zoning exemptidrowd
apply to the Signs; and

WHEREAS, further, DOB cites to the 1982 Attorney
General Opinion in which it considered whether “the
Buildings Department of the City of New York maynmeve
commercial billboards erected in violation of thay@
zoning laws on ... property in the City owned b th
[MTA]"; and

WHEREAS, in this opinion, the Attorney General
wrote that Witherspoon is “precisely on point,” ahdt it is:

in accord with Public Authorities Law 1264

[which generally states that the purposes of MTA

are to continue, develop and improve commuter

transportation]and 1266(8), which generally

authorize local regulation of MTA property not

used for transportation purposes, and [in accord]

with the general rule in New York that a

governmental body

is entitted to immunity from local zoning

regulations only where its use of the property in

question is in furtherance of a governmental,

rather than a proprietary function

Id. at 3-4 (emphasis added); and

WHEREAS, DOB states that the Attorney General
concluded that, “the construction and maintenante o
commercial billboards on MTA property must be in
compliance with the City’s zoning ordinance” anldeCity
of New York may provide for the removal of commaeici
billboards erected in violation of its zoning law property
owned by MTA” (id.); and

WHEREAS, DOB states that the Appellant mistakenly
argues that Witherspoon and the Attorney Genegplision
are “erroneous or superseded” by Grand Centraluseca
Grand Central interpreted a different statute,(RAL §
1275 rather than § 1266(8)), which applies to iaratther
than special powers of the authority, and whichdifferent
requirements for local law exemption; and

WHEREAS, DOB states that PAL § 1275 reads, in
pertinent part, “property owned by the [MTA], prope
leased by the authority and used for transportgtimposes,
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and property used for transportation purposes bgrahe
benefit of the authority ... shall all be exemponfr
taxation....”; and

WHEREAS, DOB states that on its face, PAL § 1275
requires less of a connection between MTA-leasefenty
and transportation purposes for tax exemption tBan
1266(8) requires for local law exemption; by itens, as
long as a facility is used for transportation pugEs
apparently, even incidentally, PAL § 1275 wouldrapéthe
property from taxation; and

WHEREAS, DOB states that in Grand Central, the
Appellate Division upheld a lower court ruling thpatrtions
of Grand Central Station “used as food stores, storgs,
and other commercial enterprises, [] which catebdth
commuters and passersby, are nonetheless used for
transportation purposes,” and are thus exempt fram
regulation under PAL § 1275; the Appellate Divisgtated
that “the commercial enterprises create revenubéMTA
and are incidental to transportation upon railrzadities;”
and

WHEREAS, DOB states that even if revenue
generation by itself were considered incidental to
transportation purposes and sufficient to qualifyAfor
tax exemption under PAL § 1275, this tax exemption
standard is different from PAL § 1266(8)’s exemptitom
local jurisdiction; PAL § 1266(8) excludes from &daw
exemption any facilities “devoted to purposes ottiam
transportation or transit purposes;” and

WHEREAS, DOB states that assumarguendo, that
the Signs have an incidental transportation purpheeSign
facilities, as commercial advertisements, are “degdo
purposes other than transportation or transit pegband
are thus ineligible for exemption under 1266(8)d an

WHEREAS, DOB asserts that the difference in scope
between general local law exemption and tax exempti
under PAL 8 1275 was clearly considered by the
Witherspoon court when it ruled that the signs weoe
eligible for general local zoning exemption, budttthe fee
charged for the required local signs permit “migkt in
contravention of section 1275" (52 Misc.2d at 596
(emphasis in original)); and

WHEREAS, DOB contends that it is also significant
that the Grand Central court never said, as Appetlaes,
that the generation of revenigself is a “transportation
purpose” but rather, the fact that the storessaisn Grand
Central “cater to both commuters and passersbytyitsal
to the court’s ruling that the stores were “beirsgdi for
transportation purposes” (70 A.D.2d at 613); and

WHEREAS, DOB notes that the Grand Central court
even drew a distinction between mere revenue geoera
and activities catering to commuters when it saige*
commercial enterprises create revenue for the rictare
incidental to transportation upon railroad facilities”
(emphasis added) (id. at 614) because the courtadiday
“the enterprises create revenue for the MA@l are thus
incidental to transportation,” the court apparebgjieved
that mere revenue generation — without a connettidine
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transportation station and passengers — would vest be
“incidental to transportation;” and

WHEREAS, DOB asserts that the Signs at issuesn thi
case have no connection to transportation purpotes
than the revenue they generate for MTA,; thus, tiiag of
Grand Central, even if it were applicable to PAL2%6(8),
is not applicable to the facts at issue in thisesbpand it
does not establish the Signs’ exemption from rdgpra
under PAL § 1266(8); and

WHEREAS, DOB states that Witherspoon is the only
case to consider the applicability of local zoniestrictions
on MTA commercial advertising signs, and it even
distinguished between general exemption and taxptien
under PAL § 1275, thus, Witherspoon is the besalleg
authority on this issue; and

WHEREAS, DOB disagrees with the Appellant’s
position that since_Monroe, courts no longer use th
governmental versus proprietary interests test used
Witherspoon in determining a government’s obligatio
comply with local regulations, therefore, Witherspdhas
effectively been overruled;” and

WHEREAS, DOB asserts that although courts since
Monroe have used a different analysis to detericéises of
local law application to government entities, Wigoon'’s
holding, that MTA signs are subject to DOB'’s juitgtbn
has not been overruled; and

WHEREAS, DOB does not find any support for
Appellant’s position that it is “illogical to conatle that a
court would now reach the same conclusion as in
Witherspoon that the MTA is subject to local zoning
regulations” as it is not up to the Board to gueisat a court
would conclude when Witherspoon has already rufeithis
issue and has not been overruled; and

WHEREAS, DOB states that case law (both older and
newer), influential authorities, and common sense
application of statutory language all support DOB’s
jurisdiction over the MTA Signs; and

WHEREAS, DOB adds that other cases including
NYC Transit Authority v. NYC Dep't of Finance, NYL1B,
August 7, 2002 (*“NYC Transit Auth”) also dealt with
statutes different from PAL 1266(8), with different
exemption standards; and

WHEREAS, DOB states that despite Appellant’s
discussion of how the Monroe court might analyzefétts
in the appeals under a “balancing of public interes
analysis,” court precedent more recent than Motrae
looked to the language of § 1266(8) to determicalltaw
applicability; and

WHEREAS, specifically, in the case of Penny Port,
decided 11 years after Monroe, the court did n&t ais
balancing test to determine whether the steak Hessee of
MTA was subject to City smoking regulations; rathier
looked to the language of § 1266(8) and ruled:

there is no reason why the inquiry as to whether a

restaurant or other commercial enterprise serves a

purpose ‘“incidental to transportation upon

railroad facilities” should require an examination
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into the nature of the exemption sought. The

guestion can be answered solely by evaluating the

establishment’s integration into the railroad

facility station and use by its passengers; and

WHEREAS, DOB states that the Appellant argues that
the Penny Port court “did not apply the balanciegt t
because it found express preemption in Section (B286
however, this assertion is baseless because sasbriag
was never stated in the Penny Port decision, maditig¢hat
court ever cite Monroe; and

WHEREAS, rather, DOB finds that following Penny
Port’s lead, the Board must look to PAL § 1266(81sns
and find that the Signs are “devoted to purposksrahan
transportation or transit purposes” and are thigesti to
local regulation; DOB states that this interpretatf PAL
§ 1266(8) is supported by influential authoritiasg

WHEREAS, DOB states that even if the Monroe
balancing test were applied, DOB'’s authority toulate the
MTA Signs would be upheld; and

WHEREAS, DOB also finds that PAL § 1266(8)
would be rendered meaningless if anything that geed
revenue for MTA would be considered a transpontatio
purpose, leaving MTA immune from any kind of revenu
generating activity no matter how unrelated togpamtation
purposes; and

WHEREAS, DOB rejects the Appellant's
interpretation of § 1266(8) as broad by distinguigiNYC
Transit Auth. in which the NYCTA and other authist
claimed that a building used by the authorities was
completely exempt from taxation under PAL § 1278rev
though 1.9 percent of the building’s square footage
leased to “non-affiliated commercial enterprisemt

WHEREAS, first, DOB notes as an initial matter,
NYC Transit Auth., like_Grand Central, does notdhe
PAL § 1266(8), and this statutory difference aloseders
this case inapposite, just like Grand Central aadondly, a
critical requirement of the taxation exemption _irY Gl
Transit Auth. is that “the major portion of the Rling
[must be] used by the Public Authorities themsetwehkich
98.1 percent of the building at issue in that ceas; and

WHEREAS, DOB finds that, in contrast, the Signs are
purely for commercial rather than transportationppses
and that NYC Transit Auth.’s decision was alsoueficed
by the fact that “the subtenants provide serviagstlie
Authorities and their employees” (id.), somethihgttthe
Signs do not do for MTA employees; and

WHEREAS, DOB also distinguishes Bush Terminal
and_Dorset which the Appellant cites for the prdtmsthat
“developments are immune from local zoning regafsi
even if such developments are unrelated to govartahe
purposes other than production of revenues;” and

WHEREAS, DOB finds that aside from the fact that
Bush deals with statutes wholly separate from tlavéesue
in the instant appeal, the Appellant ignores thetBeourt’s
statement that the Port Authority’s power to camstra
terminal that has incidental storage space “might b
transcended if, under cover of that power, the Rattiority
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assumed to construct an office or loft buildingeirded
primarily for revenue and only incidentally for neinal
purposes” (id. at 316); and

WHEREAS, further, DOB notes that the Bush court
went on to say “[p]roperty used primarily to obta@venue
or profit is not held for a public use and is nodinarily
immune from taxation” (id. at 321); and

WHEREAS, DOB notes that the MTA Signs are
exclusively for revenue and not at all related to
transportation; and

WHEREAS, DOB states that while the Appellant cites
Crown Commc'n New York, Inc. v. Dep't of Transp. of
State, 4 N.Y.3d 159, 168 N.E.2d 934 (2005), thewdro
court specifically distinguished the proposed owsion in
its case (a telecommunications tower that wouldebien
public safety and environmental goals) with theeca$
Little Joseph Realty, Inc. v. Town of Babylon, 41YNed
738 (1977), which “merely involve[d] the lease of
government owned space to a private firm for theesive
purpose of making a profit” (Crown, at 168); and

WHEREAS, thus, DOB finds that it was critical t@th
Crown court that the proposed land use serve aiqubl
interest that was not solely rental income fromvae
businesses wholly unrelated to any further publippse,
but rather, that it was “an integral componenthef State’s
plan of promoting public safety and reducing the
proliferation of cellular towers, clearly salientulgic
purposes;” and

WHEREAS, DOB finds that the facts of the instant
appeal are also unlike facts that courts have fdanghss
the Monroe balancing analysis because such casaséd
proposed land uses that had significant and direwegfit to
the public such as _ Crown (construction of
telecommunications antennae would promote “theeStat
public safety and environmental goals”); Monroadfing
that the expansion of an international airport eerv
“interstate and intrastate commerce goals [arid]isth the
local and greater public interest”); and Town ofiifestead
v. State of New York, 42 A.D.3d 527, 529-30 (2d Dep
2007) (finding that constructing wireless commutiara
equipment to close a “serious gap in wireless
communication coverage” outweighed residents’ camis
about the tower’s visibility); and

3. There is a Distinction between MTA'’s and

NYCTA's Authority as Related to
Advertising Signs

WHEREAS, as to MTA'’s authority, DOB states that
the Appellant erroneously argues that “if the ledige had
intended the legislative grant of power to MTA retjag
signage to be less than that granted to NYCTA, esilpesnt
court decisions or advisory opinions ... (i.e., hgitspoon
and 1982 Opinion) would have cited or referrediths.. to
support the[ir] conclusions” however, there ismaication
that the issue of NYCTA authority arose during
Witherspoon and the Attorney General's considenatib
these issues, nor is it relevant to their detertisnaof
1266(8)'s application; and
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WHEREAS, DOB finds that the Appellant’s argument
that the general description of MTA’s authority tained in
PAL § 1265(14) General powers of the authority), which
states that MTA may “do all things necessary, coesg or
desirable to carry out its purposes and for theatse of the
powers granted in this title,” conveys to MTA local
exemption for the Signs because NYCTA, a subsidiry
MTA with a specific local law exemption for advesitig
signs, has an analogous general powers sectiomtig
the word “desirable” from the description of NYCTA'
powers, is unsupported; and
WHEREAS, DOB states that there is no indication in
any relevant authority that the addition of the dvor
“desirable” in MTA’s enabling statute grants itacl law
exemption for the Signs or that, as the Appellagties, its
exempt activities “do not have to have any reatiehship
to its purpose;” and
WHEREAS, thus, DOB states that tBeneral Powers
section’s use of the general term “desirable” stiowt be
read to overrule the specific limit on local laneexption
provided in PAL § 1266(8)’s use of the term “traoption
or transit purposes;” and
WHEREAS, lastly, DOB states that given the above-
detailed interpretive history of MTA signs exemptiby
relevant authorities, Appellant’s arguments thatdvias the
“parent of NYCTA,” has greater right to advertising signs
than the NYCTA must fail; in contrast, State stasut
specifically give that authority to NYCTA but nat MTA,
and
WHEREAS, DOB concludes that NYCTA has been
specifically delegated the authority to have adsiad signs
and MTA has not and that questions about the wisdom
consistency of these enactments are beyond the sttps
appeal; and
WHEREAS, DOB states that it is also not significant
under the Monroe balancing test that potentiattpisistent
local signage regulations may be imposed upon MiA i
different jurisdictions and finds no support foreth
Appellant’'s position that “the Legislature couldtrend
would not have intended for MTA to be subject to a
multitude of different local signage regulationarid
B. Supplemental Arguments Regarding DOB’s
Authority

1. The Zoning Resolution Governs the Use and
Development of the Railroad Properties at
Issue

WHEREAS, DOB states that Appellant’s assertion that
NYC Charter § 643 precludes DOB enforcement overfal
the Signs, including MTA, Amtrak, and CSX, is inceat;
and

WHEREAS, DOB notes that NYC Charter § 643 says,
in relevant part, “the jurisdiction of the departrhe. shall
not extend to ... such other structures used ifuoation
with or in furtherance of waterfront commerce ovigation
or to bridges, tunnels or subways or structuresigppant
thereto;” and

WHEREAS, DOB asserts that railroads are distinct
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from subways, and if the legislature wanted to wdel
railroads from DOB jurisdiction, it would have memed
railroads along with subways in this section; and

WHEREAS, DOB asserts that railroads are not
excluded from DOB jurisdiction based upon this Géar
provision merely because subways are functionatylar
to other kinds of railroads in some respects; and

WHEREAS, as to Appellant’s assertion about radroa
overpasses being the equivalent to bridges, DO&'srds
indicate that none of the Signs are located onglesd if
Appellant brings additional evidence that the Sigres in
fact, on bridges, DOBwill review those facts; and

WHEREAS, DOB states that the Zoning Resolution
governs the use of railroad properties as longasSigns
are located within a lot of record that existeddmtember
15, 1961, and there is no subsequent developrametied
on the lot being merged into a larger zoning lat, o
subdivided into smaller zoning lots, then the Sigms
located within a zoning lot and subject to zonnegiardless
of whether they are located on streets or railmigiuts-of-
way; and

WHEREAS, DOB finds that the Appellant erroneously
argues that the Zoning Resolution does not gowernge or
development of railroad properties because “[rjaitts are
similar to streets and sidewalks,” and streetsiatsubject
to zoning; and

WHEREAS, DOB notes that the Appellant's
submissions list blocks and lots of record forSifins on
MTA property except 40072502 (BSA Cal. No. 118-1p-A
and DOB requires more information on its precisatmn
to determine whether it is located within a lotretord
existing on December 15, 1961 or otherwise withirua-
subdivided tract of land that also is subject tnirg; and

2. DOB has Authority to Correct its

Interpretation of the Laws at Issue

WHEREAS, DOB states that the Appellant argues that
its actions must be overturned as an unreasonapkraire
from prior agency practices because “sudden and
unexplained changes in an agency’s interpretafitaws ...
are presumed to be arbitrary and capricious;” and

WHEREAS, DOB states that it previously held the
opinion that it did not have jurisdiction over comrmial
advertising signs on railroad property (see, €l®80
memorandum from Buildings Deputy Commissioner plgvi
E. Minkin, P.E.); and

WHEREAS, however, after conducting further legal
research during the course of the litigation inaCi@hannel
Outdoor, Inc. v. City of New York, 608 F.Supp. 2d74
(S.D.N.Y. 2009) aff'd, 594 F.3d 94 (2d Cir. 201DOB
states that it came to the conclusion that revegenerated
from advertising signs does not, by itself, haverdgguisite
connection to transportation necessary to suppocshlaw
exemption for the Signs; and

WHEREAS, DOB states that it has explained its
change in position on railroad zoning jurisdictiboth
before and during the pendency of these appeals, an
the change in interpretation is well founded ineclasv and
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statutory language including, Charles A. Field ey,
which expressly supports administrative agenciigitto
correct erroneous interpretations of law; and
WHEREAS, DOB states that, as required by Charles
A. Field Delivery, it has given explicit and extére
treatment to the issue of its change in positiomaiinoad
jurisdiction during the proceedings of Clear Chdnire
2008, in connection with the litigation in Clear &imel,
Phyllis Arnold, then the Deputy Commissioner forgaé
Affairs and the Chief Code Counsel, wrote in airiaiition
that “during my time as DOB’s General Counsel | m#te
legal determination that, for the most part, DOB dbt
have the authority to enforce the arterial highveign
regulations against [MTA, Amtrak, and other goveemtal
entities]” and that a 1980 memorandum by then DOB
Deputy Commissioner Irving Minkin was likely “why
historically DOB did not take enforcement agairstse
entities;” and
WHEREAS, DOB notes that Ms. Arnold further wrote
that she became aware, only after making a legal
determination that DOB lacked authority to enfotbe
Zoning Resolution against MTA and Amtrak, that “Nhew
York State Attorney General issued an opinion (the
“Attorney General’s Opinion”) stating that the Citigl have
the jurisdiction to require the removal of signsraitroad
and Transit Authority property that had been ewdte
violation of the City’s zoning laws” she also “cfaé to the
conclusion that revenue generated from advertsigs is
not by itself transportation-related and thus [|B@as the
authority to enforce the arterial highway sign dagans
against advertising signs ... owned or controliethe MTA
[as well as Port Authority and Amtrak];” and
3. DOB'’s Correction of Its Interpretation does
not Require a Formal Rule
WHEREAS, DOB states that Appellant's argument
that its change in the legal interpretations audsss
“tantamount to issuance of a new regulatory rutaaevit the
notice and comment procedures required under tHeACA
is unavailing as an interpretation of federal atateSlaw in
the application of the Zoning Resolution does nsglf,
require formal rule making; rather, “DOB [is] resible
for administering and enforcing the zoning resolutiand
[its] interpretation must therefore be given gneaight
and judicial deference.” Appelbaum v. Deutsch, 68.Rd
975 (1985); and
WHEREAS, secondly, DOB asserts that administrative
agencies are “free, like courts, to correct a peiwoneous
interpretation of the law,” (Appelbaum, at 519) &»0B’s
change in interpretation merely corrects its pin@orrect
interpretation (which was, itselfipt a rule) in light of case
law, influential opinions by State authorities, atdtutory
language; and
4. DOB Does Not Take a Position as to the
Potential Legal Non-Conforming Status of the
Signs
WHEREAS, DOB states that the Appellant has not
pursued a claim that the Signs meet the requiresifent
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legal non-conforming use that may continue purst@aR
88 52-11 and 52-61 and, accordingly, such clairasnat
addressed within the subject appeal; and

5. DOB'’s Enforcement Against the Signs is nota

Regulatory Taking

WHEREAS, DOB states that the Appellant has failed
to prove its claim that DOB’s interpretation isegulatory
taking because DOB’s jurisdictional position in ghe
matters stems from the language of the statutesiggeand
limiting the rights and immunities of MTA and Amk;aand

WHEREAS, DOB states that its correct interpretation
of these statutes allowing for enforcement basezh ufs
interpretation cannot be considered a taking SiitA and
Amtrak would not be entitled to the rights and inmities
allegedly being taken; and

WHEREAS, however, DOB states that if these statutes
create an unconstitutional takings action, any stlaim
must necessarily be directed against the statdfemtetal
statutes themselves, rather than DOB’s enforcewofettie
statutes and such a claim is outside of the Board’s
jurisdiction; and
CONCLUSION

WHEREAS, the Board upholds DOB's rejection of the
Signs’ registration based on the following primary
conclusions: (1) revenue generation alone is not a
transportation purpose within the meaning of PAL §
1266(8); (2) the MTA and NYCTA may have different
rights related to sign regulations; and (3) DOBnist
estopped from correcting its practice of allowihg Signs;
and

WHEREAS, first, the Board concludes that the
generation of revenue is not a transportation andit-
related purpose as required by PAL § 1266(8); thar8
finds that the Appellant has not provided supportifs
claim that the generation of revenue, without any
accompanying service, is a transportation or ttaetted
purpose; and

WHEREAS, the Board finds that Grand Central and
Penny Port recognize certain active commercialacsted
within Grand Central Station as serving a transimm
purpose and that those enterprises are distinan fro
advertising signs, which are visible objects thmhdt offer
any interaction or service to railroad passengand;

WHEREAS, further, the Board notes that the court in
Penny Port was careful not to give unlimited exéompbver
the entire station, in recognition that there maysome
commercial enterprises that are not exempt; and

WHEREAS, the Board agrees with DOB that the same
or similar terms may have different meaning in efiéint
contexts and therefore is not persuaded by the lFgup's
assertion that transportation purpose means the #ang
from a taxation versus a zoning perspective orcasg law
that analyzes provisions related to taxation islioip on
case law that analyzes a use regulation; and

WHEREAS, the Board agrees with DOB that the
definition of “railroad facility” (PAL § 1261(13)dloes not
inform the meaning of “transportation or transirgpase”
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(PAL 8§ 1266(8)) because the terms are starkly miitzi in
context and purpose and the Appellant erroneousifjates
them in order to give broader meaning to transpioria
purpose, a connection the courts have not made; and

WHEREAS, the Board is not persuaded by the
Appellant’s assertions that the mere physical iratgn of
the signs into the railroad facility reflects ansportation
purpose as the courts have identified the actuahas key
factor in the transportation purpose analysis gnatifian co-
location or control; and

WHEREAS, similarly, the Board finds that the
Appellant’'s assertion that the signs are for theefie of
passengers is very strained; the Board noteshbagigns
are for advertising and not for informational pusps and
that many of the signs may not even be visibler&int
passengers as they are directed to the arterals; a

WHEREAS, the Board agrees with DOB that
Witherspoon has not been overruled and notes tt&ven
the Appellant asserts that Witherspoon has beelicikp
overruled by Monroe or any other case; and

WHEREAS, the Board agrees with DOB that the
Monroe balancing test is not necessary becaustetute is
clear that there is not preemption for non-trantgiom
purposes, but that if the criteria were analyzedypports
DOB's conclusions; and

WHEREAS, accordingly, the Board agrees with DOB
that Witherspoon is the only case directly on pamd it has
not been overruled so, at the very least, is pergaa
authority; and

WHEREAS, however, the Board concludes that even
if Witherspoon were ignored, the Board does nat éitbasis
for preemption, a conclusion informed by the staut
language and Penny Port and Grand Central; and

WHEREAS, specifically, the courts Penny Port and
Grand Central note that revenue generation isémtéd and
the transportation purpose is the actual useifiogdental
commercial enterprises integrated into the statiom) that
the Appellant failed to show how the Signs aregraéed or
how they serve commuters; and

WHEREAS, the Board is not persuaded by the
Appellant’'s assertion that because the MTA contthés
NYCTA, it has broader power in all contexts; theaBb
finds that the power dynamic between a parent and
subsidiary may vary depending on the entities dred t
weight given to the different entities can be difat in
different contexts; and

WHEREAS, the Board notes that NYCTA has explicit
language allowing signs to be exempt and that thé kias
no such provision; and

WHEREAS, the Board does not find that these
proceedings are the appropriate forum to questien t
wisdom of and establish the potentially intricatiationship
between the NYCTA and the MTA; and

WHEREAS, accordingly, in the absence of explicit
authority for MTA to have the ability to install eektising
contrary to zoning regulations, the Board concluties
NYCTA and MTA have different rights; and

144

WHEREAS, the Board does not find that the fact that
MTA is authorized to do all things “necessary, cament or
desirable” (PAL § 1265(14)) and NYCTA is authorizedy
to do all things “necessary or convenient” (PAL2®A4(17))
is persuasive that MTA has broader authority incitvatext
of signs; and

WHEREAS, the Board finds that the Appellant failed
to provide any legislative history to support itRim
regarding MTA's absolute power; and

WHEREAS, the Board supports DOB'’s position that it
erroneously exempted the Signs from zoning regulatand
now seeks to correct its error for the reasonsagxedl in
Clear Channel; the Board finds that there is ngeugfor
the Appellant’s claim that the right for the Sigrentinues
because there was a longstanding arrangement fBrrio©
to enforce against the Signs, as DOB does not tave
authority to make an arrangement contrary to zoning
regulations; and

WHEREAS, the Board is not persuaded by the
Appellant’s position that no deference should besgito
DOB'’s position since it was first articulated iretbourse of
litigation; the Board finds that it is not relevamben DOB
first articulated its position as long as thathie position it
currently defends and substantiates; and

WHEREAS, the Board agrees with DOB that, as here,
a correction of an erroneous interpretation iswititin the
scope of a rule, subject to CAPA requirements; and

WHEREAS, the Board disagrees with the Appellant
that the application of zoning regulations congtisua
taking; the Board notes that the Appellant has the
opportunity to establish the legality of its noméarming
Signs pursuant to ZR §8§ 52-11 and 52-61, and maittia
Signs that meet those commonly-applied and upheld
standards; and

WHEREAS, the Board notes that the City’s right to
eliminate non-conforming uses through zoning hasnbe
repeatedly upheld by the courts; specifically, Beard
notes that the Court of Appeals has held that,ef§hlise
nonconforming uses are viewed as detrimental tangon
schemes, public policy favors their reasonablerictisin
and eventual elimination[,]” and “municipalities ynadopt
measures regulating nonconforming uses and mag, in
reasonable fashion, eliminate them.” 550 HalsteaghGr.
Zoning Bd. Of Appeals, 1 N.Y.3d 561, 562 (2003) #mat
DOB's recent enforcement furthers that goal in hvigh
what zoning regulations contemplate; and

WHEREAS, therefore, the Board finds that DOB’s
enforcement against the Signs is warranted, ansuels,
DOB properly rejected the Appellants’ registratiainthe
Signs.

Thereforeitisresolved that the subject appeal, seeking a
reversal of the Final Determinations of the Departhof
Buildings, dated March 26, 2012 and May 10, 204 Bereby
denied.

Adopted by the Board of Standards and Appeals,
January 29, 2013.
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119-12-Athru 124-12-A, 127-12-A, 134-12-A,
135-12-A, 180-12-A, 273-12-A, 274-12-A
APPLICANT - Stroock & Stroock & Lavan, LLP, for CBS
Outdoor Inc., lessee.
OWNER OF PREMISES - CSX
SUBJECT - Application April 25, 2012, June 11, 2642
Appeal challenging Department of Buildings’ detaration
that multiple signs located on railroad properéiessubject
to the NYC Zoning Resolution.
PREMISES AFFECTED —
QUEENS
Brooklyn Queens Expressway and®3%treet
(Block 1137, Lot 22)
Brooklyn Queens Expressway and'8&venue
(Block 1137, Lot 22)
Brooklyn Queens Expressway and"34venue
(Block 1255, Lot 1)
Brooklyn Queens Expressway and Northern
Boulevard (Block 1163, Lot 1)
Long Island Expressway and "7&treet (Block
2539, Lot 502)
BRONX
Major Deegan Expressway and South of Van
Cortland (Block 3269, Lot 70)
Major Deegan Expressway at 163treet (Block
2539, Lot 502)
COMMUNITY BOARD #1/2/5Q and 4/8BX
ACTION OF THE BOARD — Appeal Denied.
THE VOTE TO GRANT -

AFfIrMALIVE: ..o 0
Negative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtanNez ...........cccveevvieeeeceeeenieeeieenneens 5

THE RESOLUTION —

WHEREAS, the subject appeal comes before the Board
in response to 12 Notice of Sign Registration Rigjadetters
from the Bronx and Queens Borough CommissionetBeof
Department of Buildings (“DOB”), dated March 26,120
May 10, 2012, and August 8, 2012, denying registnafor
signs at the subject sites (the “Final Determiméjiovhich
read, in pertinent part:

The Department of Buildings is in receipt of

additional documentation submitted in response to

the Deficiency Letter from the Signs Enforcement

Unit and in connection with the application for

registration of the above-referenced sign.

Unfortunately, we find this documentation

inadequate to support the registration of the sign

and, as such, the sign is rejected from registratio

This sign will be subject to enforcement action 30

days from the issuance of this letter; and

WHEREAS a public hearing was held on this
application on October 17, 2012, after due notige b
publication inThe City Record, with a continued hearing on
December 11, 2012, and then to decision on JaB0agp13;
and

WHEREAS, the subject appeal concerns 12 signs
located on property owned by CSX, within R4, R5;R7
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M1-1, and M3-1 zoning districts (the “Signs”); and

WHEREAS, this appeal is part of a larger body of
appeals brought by CBS, Lamar Advertising and Clear
Channel, all outdoor advertising sign companies #re
subject to registration requirements under Local b4 of
2005; and

WHEREAS, the Board notes that under Local Law 31
of 2005, the New York City Council enacted certain
amendments to existing regulations governing outdoo
advertising signs as a means for DOB to enforcesitdpe
laws where signs had been erected and were being
maintained without a valid permit; and

WHEREAS, pursuant to Article 502 (specifically,
Building Code § 28-502.4), an outdoor advertisiogpany
is required to submit to DOB an inventory of afjrss, sign
structures and sign locations (i) within a distant€00
linear feet (274 m) from and within view of an aiaé
highway; or (ii) within a distance of 200 lineaefd60.96
m] from and within view of a public park with anear of
one-half acre (5,000 m) or more; and

WHEREAS, pursuant to the requirements of Article
502 and Rule 49 with respect to signs within 90£} f&f
arterial highways, each of the Appellants submitsed
inventory of outdoor signs under its control anchpteted a
Sign Registration Application for each sign andG#C3
Outdoor Advertising Company Sign Profile; and

WHEREAS, DOB, by letters, dated March 26, 2012
and May 10, 2012 issued the determinations relatede
Signs within CBS’ inventory on CSX property, whifdim
the basis of the appeal; and

WHEREAS, at the consent of the three Appellants —
one representing signs operated by CBS, one regiege
signs operated by Clear Channel, and one repregesigins
operated by Lamar Advertising, the Board heard and
reviewed a total of 38 appeal applications (forp&8mits
and 38 rejection letters) on the same hearing daleron
January 29, 2013, the Board rendered a decisiaterkto
the applicability of the Zoning Resolution on Mgtaditan
Transportation Authority (MTA) properties (BSA Chlos.
117-12-A et al) (the “MTA Resolution”), Amtrak pregies
(BSA Cal. Nos. 130-12-A et al), and property forlyer
controlled by the Department of Ports and TradeBal.
Nos. 183-12-A through 185-12-A); and

WHEREAS, the companion decisions cover the 26
applications not addressed in this resolution wigcolely
for the 12 signs on CSX property; and

WHEREAS, only CBS has signs on the subject sites,
so it is the only Appellant in the subject appesdaziated
with the rights of the Signs; and

WHEREAS, DOB appeared and made submissions in
opposition to this appeal; and

WHEREAS, the Appeal arises from the Final
Determinations for the Signs, for which DOB rejec&ign
Registration based on the fact that the Signs daamply
with underlying zoning regulations and are not eabjo
any exemption; and

WHEREAS, in its initial submission, the Appellant
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asserted general claims about DOB’s enforcemenitef
signs on railroad property, but in subsequent sshioms
only pursued its defense of signs on Amtrak and MTA
property; and

WHEREAS, accordingly, DOB only defended its
position in support of enforcing against signs aitroead
property, generally; and

WHEREAS, the Appellant’'s general arguments against
DOB’s enforcement of signs on railroad property are
“Supplemental Arguments” in the MTA Resolution aared
reiterated here; and
THE APPELLANT'S POSITION

WHEREAS, the Appellant asserts the following
primary arguments in support of its position th@®does
not have the authority to enforce against the sogm€SX
property: (1) zoning regulations do not apply oitread
properties; (2) DOB cannot reverse its position on
enforcement without going through the rulemakingoess;
(3) many of the signs are legal non-conforming Lsed (4)
enforcement against the signs constitutes a takimng;

1. The Zoning Resolution Does Not Govern the

Use or Development of Railroad Properties

WHEREAS, the Appellant asserts that the City lacks
jurisdiction over all railroad properties; and

WHEREAS, the Appellant asserts that the City has
stated that the Zoning Resolution “does not goveernuse
or development of the City’s streets and sidewalaad
therefore, signage on or over streets is deemadmx¢he
Appellant asserts that railroads are similar teet in that
they serve a similar purpose — the movement of lpesmd
goods; and

WHEREAS, the Appellant states that the Zoning
Resolution recognizes the similarity between strestd
railroad property, as evidenced in the Zoning Regoi’s
definition of “block,” which is defined as a “tracf land
bounded by streets, public parks, railroad rigttasay ...";
and

WHEREAS, the Appellant states that additionally,
under the New York City Charter § 643(7), DOB lacks
jurisdiction over “bridges, tunnels or subways ustures
appurtenant thereto;” and

WHEREAS, the Appellant states that since railroads
are functionally equivalent to subways and at lsaste of
the Signs are located on railroad overpasses, & df@
bridge, under the City Charter, DOB’s jurisdictidoes not
extend to railroad properties and to structuresigppant to
railroad properties, such as the Signs; and

WHEREAS, accordingly, the Appellant concludes that
the Zoning Resolution and the City Charter preclDdB
from exercising jurisdiction over railroad propesj and

2. DOB’s Determination was Arbitrary and
Capricious

WHEREAS, the Appellant asserts that DOB’s notices
of enforcement reflect a sudden change in the atgenc
position which is presumed to be arbitrary and icéqus;
and
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WHEREAS, the Appellant asserts that for more than
30 years, DOB has taken the position that the €#tigjnage
laws and regulations give it no jurisdiction ovdwartising
signs on railroad rights of way and DOB’s consisten
interpretation of its authority under the zoning/danot to
extend to railroad rights of way is well documentaad

WHEREAS, the Appellant states that under the
unreasonable departure doctrine, sudden changes in
government agency’s position are presumed to beendul,
which follows “from the policy considerations emlibed in
administrative law” by which sudden and unexplained
changes in an agency’s interpretation of laws dhiarged
with administering are presumed to be arbitrary and
capricious; and

WHEREAS, the Appellant states that in Matter of
Charles A. Field Delivery Services, 66 N.Y.2d 5538
(1985), the Court of Appeals reversed a decisiorthef
Unemployment Insurance Appeal Board because of an
unexplained inconsistency with prior decisiondefBoard,;
and

WHEREAS, the Appellant also cites to Richardson v.
N.Y. City Dep’t of Soc. Svcs., 88 N.Y.2d 35, 40 €8 in
which the Court of Appeals rejected an agency'sighan
its interpretation of governing statute and implatire
regulation as “arbitrary and capricious” where thew
interpretation was “diametrically opposite” to hgency’'s
longstanding interpretation of that same provisidaw,
and where the change was not supported by a “redson
explanation on the part of the agency;” and

WHEREAS, the Appellant states that the principle
underlying these decisions that an unexplainedgdnanan
agency’s longstanding interpretation of law is prasd
improper protects the reasonable expectationsgoiated
persons and institutions; and

3. DOB Engaged in a Rule Making without the

Notice and Comment Procedures Required
under the City Administrative Procedure Act
(CAPA)

WHEREAS, the Appellant states that even if DOB’s
change in its interpretation of the signage reguiat is
found to be lawful, such change in interpretati@uld still
be unlawful as it violates CAPA; and

WHEREAS, specifically, the Appellant asserts that
DOB’s change in position regarding signs on rairoa
properties is tantamount to issuance of a new atonyirule
without the notice and comment procedures requiretkr
CAPA; and

WHEREAS, the Appellant states that such a change in
regulatory requirements without following CAPA is
unlawful; and

4. Many of the Signs are Legal

Conforming Uses

WHEREAS, the Appellant asserts that even if the
Signs are not deemed to be exempt, many wouldfyaali
legal non-conforming uses and, therefore, be pethiio
continue; and

WHEREAS, the Appellant states that it has not

Non-
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presented a case to establish that the Signs gakrien-
conforming uses, and that it no longer has muclhef
records and documentation that would establishddal
non-conforming uses, but that many of the signslavbe
deemed legal pursuant to ZR 88 52-11 and 52-61; and
5. These Enforcement Actions Against the
Signs Would Constitute a Regulatory Taking
that Requires Just Compensation
WHEREAS, the Appellant asserts that DOB’s actions
would deprive CSX of any viable use of its propémtgrest
and amount to a regulatory taking, which is a gorremntal
regulation of the uses of a property to so excessidegree
that the regulation effectively amounts to a déd@axercise
of the government’s eminent domain power; and
WHEREAS, the Appellant states that if DOB is
affirmed and the Appellant is compelled to remoke t
Signs, the Appellant will be entitled to just compation in
the amount of the fair market value of the Sigogaltion
usages under state and federal laws; and
DOB’S POSITION
WHEREAS, in support of is position that its
enforcement is proper, DOB asserts that (1) theirgpn
Resolution governs the use of the CSX propert®DOB
has the authority to correct its former erroneoasitpn
without going through a rulemaking; (3) the Appetlaas
not provided evidence to establish legal non-caniiog use
for any of the signs; and (4) enforcement agaimstsigns
does not constitute a regulatory taking; and
WHEREAS, DOB notes that the Appellant has not
alleged that any State or Federal law exempts @pXvate
entity, from the City’s jurisdiction and/or enforoent; and
1. The Zoning Resolution Governs the Use and
Development of the Railroad Properties at
Issue
WHEREAS, DOB states that Appellant’s assertioh tha
NYC Charter § 643 precludes DOB enforcement overfal
the Signs, including MTA, Amtrak, and CSX, is inceat;
and
WHEREAS, DOB notes that NYC Charter § 643 says,
in relevant part, “the jurisdiction of the departrhe. . shall
not extend to . . . such other structures useamjuaction
with or in furtherance of waterfront commerce ovigation
or to bridges, tunnels or subways or structuresigppant
thereto;” and
WHEREAS, DOB asserts that railroads are distinct
from subways, and if the legislature wanted to edel
railroads from DOB jurisdiction, it would have memted
railroads along with subways in this section; and
WHEREAS, DOB asserts that railroads are not
excluded from DOB jurisdiction based upon this Géar
provision merely because subways are functionaiylar
to other kinds of railroads in some respects; and
WHEREAS, as to Appellant’s assertion about radroa
overpasses being the equivalent to bridges, DO&'srds
indicate that none of the Signs are located onglesd if
Appellant brings additional evidence that the Sigres in
fact, on bridges, DOB will review those facts; and
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WHEREAS, DOB states that the Zoning Resolution
governs the use of railroad properties as longasSigns
are located within a lot of record that existeddmtember
15, 1961, and there is no subsequent developrametied
on the lot being merged into a larger zoning lat, o
subdivided into smaller zoning lots, then the Sigms
located within a zoning lot and subject to zonnegiardless
of whether they are located on streets or railmigiuts-of-
way; and

WHEREAS, DOB finds that the Appellant erroneously
argues that the Zoning Resolution does not gowernge or
development of railroad properties because “[jaitts are
similar to streets and sidewalks,” and streetsiatsubject
to zoning; and

WHEREAS, DOB notes that the Appellant's
submissions list blocks and lots of record for @igjns
except for two, neither of which is on CSX propegwpd

2. DOB has Authority to Correct its

Interpretation of the Laws at Issue

WHEREAS, DOB states that the Appellant argues that
its enforcement must be overturned as an unreakonab
departure from prior agency practices because ‘=uddd
unexplained changes in an agency’s interpretafitans . .

. are presumed to be arbitrary and capricious;” and

WHEREAS, DOB states that it previously held the
opinion that it did not have jurisdiction over comrmial
advertising signs on railroad property (see, €l®80
memorandum from Buildings Deputy Commissioner nlgvi
E. Minkin, P.E.); and

WHEREAS, however, after conducting further
legal research during the course of the litigaiiClear
Channel Outdoor, Inc. v. City of New York, 608 Fppu2d
477 (S.D.N.Y. 2009) aff'd, 594 F.3d 94 (2d Cir. ap1
DOB states that it came to the conclusion that mege
generated from advertising signs does not, by,itsale the
requisite connection to transportation necessasypport a
local law exemption for the Signs; and

WHEREAS, DOB states that it has explained its
change in position on railroad zoning jurisdictiboth
before and during the pendency of these appeatsthen
change in interpretation is well founded in case &énd
statutory language including, Charles A. Field ey,
which expressly supports administrative agenciigitto
correct erroneous interpretations of law; and

WHEREAS, DOB states that, as required by Charles
A. Field Delivery, it has given explicit and extére
treatment to the issue of its change in positiomaidinoad
jurisdiction during the proceedings of Clear Chdnire
2008, in connection with the litigation in Clear &imel,
Phyllis Arnold, then the Deputy Commissioner forghé
Affairs and the Chief Code Counsel, wrote in airiaiition
that “during my time as DOB’s General Counsel | m#te
legal determination that, for the most part, DOB dbt
have the authority to enforce the arterial highveign
regulations against [MTA, Amtrak, and other goveemtal
entities]” and that a 1980 memorandum by then DOB
Deputy Commissioner Irving Minkin was likely “why
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historically DOB did not take enforcement agairstse
entities;” and
WHEREAS, DOB notes that Ms. Arnold further wrote
that she became aware, only after making a legal
determination that DOB lacked authority to enfothe
Zoning Resolution against MTA and Amtrak, that “Nhew
York State Attorney General issued an opinion (the
“Attorney General’s Opinion”) stating that the Citigl have
the jurisdiction to require the removal of signsraitroad
and Transit Authority property that had been ewbdte
violation of the City’s zoning laws” she also “cfaé to the
conclusion that revenue generated from advertsigs is
not by itself transportation-related and thusDOB has the
authority to enforce the arterial highway sign dagans
against advertising signs . . . owned or controbgdhe
MTA [as well as Port Authority and Amtrak];” and
3. DOB's Correction of Its Interpretation does
not Require a Formal Rule
WHEREAS, DOB states that Appellant's argument
that its change in the legal interpretations audsss
“tantamount to issuance of a new regulatory rutaaevit the
notice and comment procedures required under tHeACA
is unavailing as an interpretation of federal atateSlaw in
the application of the Zoning Resolution does nsglf,
require formal rule making; rather, “DOB [is] resible
for administering and enforcing the zoning resolutiand
[its] interpretation must therefore be given gneaight and
judicial deference.” Appelbaum v. Deutsch, 66 N5
(1985); and
WHEREAS, secondly, DOB asserts that administrative
agencies are “free, like courts, to correct a peiwoneous
interpretation of the law,” (Appelbaum, at 519) &»0B’s
change in interpretation merely corrects its pitmorrect
interpretation (which was, itselfipt a rule) in light of case
law, influential opinions by State authorities, atdtutory
language; and
4. DOB Does Not Take a Position as to the
Potential Legal Non-Conforming Status of
the Signs
WHEREAS, DOB states that the Appellant has not
pursued a claim that the Signs meet the requirenfent
legal non-conforming use that may continue purst@aR
88 52-11 and 52-61 and, accordingly, such clairasnat
addressed within the subject appeal; and
5. DOB's Enforcement Against the Signs is not
a Reqgulatory Taking
WHEREAS, DOB states that the Appellant has failed
to prove its claim that DOB’s interpretation isegulatory
taking; and
WHEREAS, DOB states that its correct interpretation
of relevant statutes allowing for enforcement bagsuh its
interpretation cannot be considered a taking si@&X
would not be entitled to the rights allegedly beagigen; and
WHEREAS, however, DOB states that if the zoning
regulations create an unconstitutional takingsoactany
such claim must necessarily be directed againsetegant
statutes themselves, rather than DOB’s enforcewofettie
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statutes and such a claim is outside of the Board’s
jurisdiction; and
CONCLUSION

WHEREAS, the Board upholds DOB'’s rejections of
the Signs’ registration and agrees that the sign€8X
property are subject to zoning regulations and D©OBot
estopped from correcting its practice of allowihg signs;
and

WHEREAS, the Board notes that the Appellant did not
pursue any arguments specific to CSX and did resitity
any claims against CSX throughout the hearing ps@nd

WHEREAS, the Board notes that the Appellant did not
make any claims related to Federal or State statnte
preemption for the CSX sites; and

WHEREAS, the Board supports DOB'’s position that it
erroneously exempted the Signs from zoning regulatand
now seeks to correct its error for the reasonsagxedl in
Clear Channel; the Board finds that there is ngeugfor
the Appellant’s claim that the right for the Sigrentinues
because there was a longstanding arrangement fBrrio©
to enforce against the Signs, as DOB does not tave
authority to make an arrangement contrary to zoning
regulations; and

WHEREAS, the Board is not persuaded by the
Appellant’s position that no deference should besgito
DOB'’s position since it was first articulated iretbourse of
litigation; the Board finds that it is not relevamben DOB
first articulated its position as long as thathie position it
currently defends and substantiates; and

WHEREAS, the Board notes that the Appellant has
not asserted that DOB had a practice of non-enfioece
against signs on CSX properties that was similaitdo
practice of non-enforcement against signs on MTA an
Amtrak properties; and

WHEREAS, additionally, the Board notes that DOB
did not acknowledge CSX properties specificallytlie
Clear Channel litigation; and

WHEREAS, the Board agrees with DOB that, as here,
a correction of an erroneous interpretation iswititin the
scope of a rule, subject to CAPA requirements; and

WHEREAS, the Board disagrees with the Appellant
that the application of zoning regulations congtisua
taking; the Board notes that the Appellant has the
opportunity to establish the legality of its noméarming
Signs pursuant to ZR 8§ 52-11 and 52-61, and maittia
Signs that meet those commonly-applied and upheld
standards; and

WHEREAS, however, the Board agrees with DOB that
any taking claim is more appropriate for anotheuarfo; and

WHEREAS, the Board notes that the City’s right to
eliminate non-conforming uses through zoning hasnbe
repeatedly upheld by the courts; specifically, Beard
notes that the Court of Appeals has held that,ef§hlise
nonconforming uses are viewed as detrimental tangon
schemes, public policy favors their reasonablerictisin
and eventual elimination[,]” and “municipalities ynadopt
measures regulating nonconforming uses and mag, in
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reasonable fashion, eliminate them.” 550 HalsteaghGr.
Zoning Bd. Of Appeals, 1 N.Y.3d 561, 562 (2003) #mat
DOB's recent enforcement furthers that goal in hvih
what zoning regulations contemplate; and

WHEREAS, therefore, the Board finds that DOB’s
enforcement against the Signs is warranted, ansuels,
DOB properly rejected the Appellants’ registratiainthe
Signs.

Thereforeitisresolved that the subject appeal, seeking a
reversal of the Final Determinations of the Departhof
Buildings, dated March 26, 2012, May 10, 2012, Angdust
8, 2012, is hereby denied.

Adopted by the Board of Standards and Appeals,
January 29, 2013.

130-12-A and 171-12-A through 179-12-A
APPLICANT - Stroock & Stroock & Lavan, LLP, for CBS
Outdoor Inc., lessee.
OWNER OF PREMISES — Amtrak
SUBJECT - Application April 25, 2012, June 11, 2642
Appeal challenging Department of Buildings’ deteration
that multiple signs located on railroad properéiessubject
to the NYC Zoning Resolution.
PREMISES AFFECTED -
QUEENS
Skillman Avenue between %8and 24" Streets
(Block 72, Lot 250)
BRONX
Cross Bronx Expressway/east of Sheridan
Expressway
Cross Bronx Expressway and the Bronx River
(Block 3905, Lot 1)
Cross Bronx Expressway/east of Sheridan
Expressway and the Bronx River (Block 3904,
Lot 1)
[-95 and Hutchinson Parkway (Block 4411, Lot
1)
Bruckner Boulevard and Hunts Point Avenue
(Block 2734, Lot 30)
Bruckner Expressway/north of and i56treet
(Block 2730, Lot 101)
COMMUNITY BOARD #2Q and 2/6/9/11BX
ACTION OF THE BOARD — Appeal Granted.
THE VOTE TO GRANT —

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
CommisSioNer MONtANEZ .........evvvvrvveerieeee e 5
NS0 11 0

THE RESOLUTION —

WHEREAS, the subject appeal comes before the Board
in response to a total of ten Notice of Sign Regfign
Rejection letters from the Queens and Bronx Borough
Commissioners of the Department of Buildings (“D®B”
dated March 26, 2012 and May 10, 2012, denyingtiegion
for signs at the subject sites (the “Final Deteation”),
which reads, in pertinent part:

The Department of Buildings is in receipt of

additional documentation submitted in response to

the Deficiency Letter from the Signs Enforcement
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Unit and in connection with the application for

registration of the above-referenced sign.

Unfortunately, we find this documentation

inadequate to support the registration of the sign

and, as such, the sign is rejected from registratio

This sign will be subject to enforcement action 30

days from the issuance of this letter; and

WHEREAS a public hearing was held on this
application on October 17, 2012, after due notige b
publication inThe City Record, with a continued hearing on
December 11, 2012, and then to decision on Ja@0a@p13;
and

WHEREAS, the subject appeal concerns ten signs
located on property owned by Amtrak, within C8-111¢
(HP), M3-1, R3-2, and R7-1 zoning districts (théft®");
and

WHEREAS, this appeal is part of a larger body of
appeals brought by CBS, Lamar Advertising and Clear
Channel, all outdoor advertising sign companies #re
subject to registration requirements under Local B4 of
2005; and

WHEREAS, the Board notes that under Local Law 31
of 2005, the New York City Council enacted certain
amendments to existing regulations governing outdoo
advertising signs as a means for DOB to enforcesitdpe
laws where signs had been erected and were being
maintained without a valid permit; and

WHEREAS, pursuant to Article 502 (specifically,
Building Code § 28-502.4), an outdoor advertisiogpany
is required to submit to DOB an inventory of afjrss, sign
structures and sign locations (i) within a distant€00
linear feet (274 m) from and within view of an aiaé
highway; or (ii) within a distance of 200 lineaefd60.96
m] from and within view of a public park with anear of
one-half acre (5,000 m) or more; and

WHEREAS, pursuant to the requirements of Article
502 and Rule 49 with respect to signs within 90£} f&f
arterial highways, each of the Appellants submitsed
inventory of outdoor signs under its control anchpteted a
Sign Registration Application for each sign andG#C3
Outdoor Advertising Company Sign Profile; and

WHEREAS, DOB, by letters, dated March 26, 2012
and May 10, 2012 issued the determinations relatede
Signs within CBS’ inventory on Amtrak property, whi
form the basis of the appeal; and

WHEREAS, the Appeal arises from the Final
Determinations for ten signs, for which DOB rejecg&ign
Registration based on the fact that the Signs doamply
with underlying zoning regulations and are not eabjo
any exemption; and

WHEREAS, at the consent of the three Appellants —
one representing signs operated by CBS, one regiege
signs operated by Clear Channel, and one repregesigins
operated by Lamar Advertising, the Board heard and
reviewed a total of 38 appeal applications (forp&8mits
and 38 rejection letters) on the same hearing daleron
January 29, 2013, the Board rendered a decisiateckto
the applicability of the Zoning Resolution on Mgtaditan
Transportation Authority (MTA) properties (BSA Chlos.
117-12-A et al) (the “MTA Resolution”), CSX propred
(BSA Cal. Nos. 119-12-A et al), and property forlyer
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controlled by the Department of Ports and TradeBal.
Nos. 183-12-A through 185-12-A); and

WHEREAS, the companion decisions cover the 28
applications not addressed in this resolution wigcolely
for the ten signs on Amtrak property; and

WHEREAS, only CBS represents sites on Amtrak

property, so it is the only Appellant in the sulbjeppeal
associated with Amtrak’s rights; and
WHEREAS, DOB appeared and made submissions in
opposition to this appeal; and
THE APPELLANT'S POSITION

WHEREAS, the Appellant asserts the following
primary arguments: (1) Amtrak is exempt from théyGi
sighage regulations, pursuant to 49 U.S.C. § 24801(
because such regulations would affect its routdesr and
services; and (2) Amtrak is exempt from the Cisignage
regulations, pursuant to 49 U.S.C. § 24902(j) bsedhbe
Signs are an improvement within the Northeast @orri
Improvement Project (NCIP) and Amtrak has received
federal subsidies during relevant periods; and

I. The Signs are Exempt from Local Zoning
Pursuant to 49 U.S.C. § 24301(qg)

WHEREAS, 49 U.S.C. § 24301 (g)ntrak/Statusand

applicable laws) provides, in pertinent part:

(g) Nonapplication of rate, route, and service
laws.—A state or other law related to rates,
routes, or services does not apply to Amtrak
in connection with rail passenger
transportation; and

WHEREAS, the Appellant asserts that Amtrak is

exempt from the City’'s signage regulation as such
regulations affect rates, routes, and services; and
WHEREAS, the Appellant asserts that every dollar of
revenue lost from the Signs would be irreversibhel a
irreplaceable to Amtrak, and such loss of revenoealdv
have substantial, adverse impacts on Amtrak’s rabeses
and services in that Amtrak would be forced to, agno
others things, (i) increase its rates, (ii) redtle routes
served, (iii) reduce spending on maintenance apding
and (iv) reduce railroad transportation and relatices;
and
WHEREAS, in support of this claim, the Appellant
submitted an affidavit from the Amtrak Project Qirer in
charge of Amtrak third-party advertising, whichtstathat
“[w]ithout the revenue Amtrak generates from itddmor
advertising, Amtrak likely would require an addita $4.2
million in government funding annually;” and
WHEREAS, the Appellant also cites to Nat'l Railroad
Passenger Corp. v. Caln Township, CIV.A. 08-5398,@
WL 92518 (E.D. Pa. Jan. 8, 2010), in which the st
Court analyzes 49 U.S.C. § 24301(g) and § 249@2{pe
context of a Pennsylvania township weed controinance
applied to land “adjacent to the railroad roadbaapart of
an Amtrak route; the court concluded that Amtraks wa
exempt from the weed control ordinance pursuartotib
sections; and
WHEREAS, the Appellant notes that the court in Caln
stated that even a local regulation that indirectipacts
Amtrak’s routes cannot be enforced against Amtnaden
49 U.S.C. § 24301(g); and

WHEREAS, specifically, the Appellant notes that the
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court in_Caln considered whether a local weed amiie
was preempted under 49 U.S.C. 24301(g), whichstate
relevant part, “[a] State or other law relatedates, routes,
or service does not apply to Amtrak in connectidgtt nail
passenger transportation;” and

WHEREAS, the Appellant notes that the Caln court
was guided by Supreme Court cases that interpreted
different preemption statutes with similar languae 8§
24301(g), finding preemption where local laws had a
“connection with or reference to a carrier’s ratesites or
services” “even if its effect on rates, routessenvices was
only indirect” but not where “the impact of the tstéaw is
too tenuous, remote, or peripheral to have pre-dempt
effect” (id. at 3); and

WHEREAS, the Appellant finds Caln to be on pointin
that it concerned a local law that was deemed laiado
Amtrak’s rates, routes, or services and was thus no
enforceable, even if such effects are indirectepkavhere
the effects are tenuous, remote, or peripheral; and

WHEREAS, the Appellant states that the “relate to”
language means any law that has a “connection avith
reference to” rates, routes, or services (Caln, atitBig
Morales v. Trans World Airlines, Inc., 504 U.S. 3384
(1992)); and

WHEREAS, the Appellant rebuts DOB’s argument
that the enforcement of the City’'s signage regoii
against Amtrak would have only a very tenuous, iteraod
peripheral effect on rates, routes and servicas; an

WHEREAS, the Appellant asserts that in the subject
case, under the broad interpretation given tostaite, the
City's signage regulations negatively impact Amisak
routes and services in that such regulation witluce
Amtrak’s revenues and ultimately result in Amtradgeater
reliance on government subsidies and/or increaees t
Amtrak’s fares; and

WHEREAS, the Appellant asserts that this impact is
not “tenuous, remote or peripheral;” rather, Amtvakuld
be directly burdened with a reduction in revenues,
significantly impacting Amtrak’s operations and iabe
forced to increase its reliance and dependencederdl
governmental subsidies, directly against Congragsnt
and goals for Amtrak; and

WHEREAS, the Appellant contends that the City's
attempt to regulate signage on Amtrak propertieslavo
directly contradict and contravene Congress’ stayut
directive for Amtrak to minimize its reliance ongonment
subsidies through the use of its facilities andeagrents
with the private sector; and

WHEREAS, the Appellant asserts that there is no
meaningful distinction between expenditures reglire
comply with local regulations that put a drain esaurces
and local regulations that prohibit revenue gemamatboth
set Amtrak back to a position of further deficitda

WHEREAS, the Appellant asserts that DOB'’s
conclusion that the Appellant or Amtrak is unsufehe
effects of the City’s prohibition of advertisinggas on
Amtrak properties or that such effects are speivalé not
reasonable and the City’s signage regulations halieect
and significant effect on rates, routes and sesviaed

II. The Signs are Exempt from Local Zoning

Pursuant to 49 U.S.C. § 24902(j)
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WHEREAS, 49 U.S.C. § 24902(j\ftrak/Goalsand
Requirements/NCIP) provides, in pertinent part:

() Applicable procedures.—No State or local
building, zoning, subdivision, or similar or
related law . . . shall apply in connection with
the construction, ownership, use, operation,
financing, leasing, conveying . . . of (i) any
improvement undertaken by or for the benefit
of Amtrak as part of, or in furtherance of, the
Northeast Corridor Improvement Project . . .
or chapter 241, 243, or 247 of this title or (ii)
any land . . . on which such improvement is
located and adjoining, surrounding or any
related land . . . This subsection shall not
apply to any improvement or related land
unless Amtrak receives a Federal operating
subsidy in the fiscal year in which Amtrak
commits to or initiates such improvement;
and

WHEREAS, the Appellant asserts that the City's

sighage regulations cannot be enforced against agkmtr
under 49 U.S.C. § 24902(j) as no State or locdding,
zoning, subdivision, or similar or related to lasmd apply
in connection with the “construction, ownership,eus
operation, ... leasing, conveying” of an improventaken
for the benefit of Amtrak and any land on which Isuc
improvement is located and adjoining, surroundizigd
related land; and

WHEREAS, the Appellant notes that in order to §atis

§ 24902(j)’'s exemption, the Signs must satisfy two
requirements of the provision: (1) they must be an
improvement undertaken for the benefit of Amtraklamd

on which such improvement is located, in furtheeapicthe
NCIP or other specified general Amtrak goals; aBjl (
Amtrak must receive a federal operating subsidjHeryear

in which Amtrak commits to or initiates such impeowent;
and

WHEREAS, the Appellant asserts that despite the

plain language of this exemption statute, DOB wdike
the Board to agree that the “Signs cannot be cersitlan
improvement for the benefit of NCIP because theyeh#
direct bearing to NCIP’s core transportation pugyband

WHEREAS, the Appellant asserts that DOB does not

cite any authority that requires that a benefioigrovement
have a direct bearing to Amtrak’s core transpartati
purpose and that DOB ignores the fact that such tmnot
apply to any land on which such an improvemeraésited
and to any adjoining, surrounding, and related ;|amnd

WHEREAS, the Appellant asserts that the Amtrak

properties are clearly within the scope of § 2490&(d
contends that DOB mistakenly states and suggest4ri#in
transportation” is the purpose, as Amtrak’s agbuapose is

to provide “efficient and effective” railroad trgpartation
(49 U.S.C. § 24101(b)); and

WHEREAS, the Appellant states that under DOB'’s

reading of § 24902(j), anything that does not hawdirect
bearing to Amtrak’s core transportation purpose ld/de
subject to the City’'s signage and other buildingzoning
regulations; and

WHEREAS, the Appellant asserts that § 24902(j) does

not mention transportation purpose anywhere andstaies
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that the improvement be undertaken by or for theebeof
Amtrak as part of, or in furtherance of, NCIP oheat
sections of the U.S. rail program for passenger
transportation, including those under Chapters 243 and
247 of Title 49; and

WHEREAS, in support of the assertion that 8 24902(j
has broad applicability, the Appellant notes tlne tited
Chapter 241 of Title 49 is a general section uriRlat C,
Passenger Transportation, of the U.S. Rail Progithats
includes, among other things, Amtrak’s missions goals;
Chapter 243 is the Amtrak authorizing statute; @hdpter
247 relates to the Amtrak route system; and

WHEREAS, the Appellant asserts that the exemption
under § 24902(j) is a broad one, as recognizetidogaurt
in Caln; and

WHEREAS, the Appellant notes that in Caln, the tour
held that the governing weed control ordinance was
inapplicable to Amtrak properties under § 24902¢hjch
broadly covers not only land within the railroacdbeds,
but also covers surrounding or related land; and

WHEREAS, the Appellant asserts that the use of
Amtrak railroad properties for signage is an imgnoent
undertaken for the benefit of Amtrak as part ofd am
furtherance of, the NCIP in that it provides revesiu
necessary for the NCIP; and

WHEREAS, the Appellant asserts that it is apparent
that the improvement need not be undertaken pursoan
have any nexus to NCIP, but that it be undertakeor tior
the benefit of Amtrak pursuant to various fedegsdgenger
rail transportation programs, including, but natited to,
NCIP; and

WHEREAS, the Appellant states that DOB’s narrow
reading is contrary to the broad exemption providgd®
24902(j); and

WHEREAS, as to the subsidy, the Appellant
represents that Amtrak received federal subsidasttisfy
the exemption requirement; and

WHEREAS, the Appellant asserts that Amtrak has
never been profitable and has always relied orreceived
federal subsidies; and

WHEREAS, further, the Appellant asserts that the
Signs on Amtrak properties were erected at vatiouss in
the past during which time the DOB has held sughssto
be exempt from the City’s signage regulations, thasonly
relevant period for Amtrak’s receipt of federal siales
should be the year in which DOB arbitrarily changisd
mind and started to claim that such signs are stibjeits
jurisdiction .e., 2012); and

WHEREAS, in support of this assertion, the Appéllan
submitted a February 3, 2012 News Release by Amtrak
which reflects that the federal government appeipd
$466 million in federal operating subsidy in fisgaar
2012, and for fiscal year 2013, Amtrak requeste80$4
million in federal operating support; and

WHEREAS, the Appellant asserts that Amtrak subsidy
dollars are allocated on a project by project hasither
than on a program by program basis, pursuant emanal
grant agreement; therefore, specific informatidatieg to
the actual allocation to or use of such funds pamsto the
NCIP is not readily available and extremely difficto
obtain but Amtrak informed the Appellant that a ajre
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percentage of the federal grant money is usedawadéd to
NCIP and is available on a piecemeal basis; and

WHEREAS, the Appellant asserts that for example,
during the fiscal year 2011, as of September 3@,120
Amtrak had spent 38 percent of approximately $1lli®b
authorized under the American Recovery and Reimerst
Act of 2009 on NCIP and that similar allocationséheen
and are made every fiscal year; and

WHEREAS, the Appellant asserts that contrary to
DOB’s assertion, there is no requirement that the
government subsidy be used for, dedicated to, atibotor
otherwise have any relationship to the NCIP; irdtehe
Appellant asserts that what is required by thendemguage
of § 24902(j) is that Amtrak receive such subsidésl

WHEREAS, the Appellant notes that it has provided
clear evidence demonstrating that Amtrak has receiv
government subsidies every year since its creatiokthat,
therefore, the exemption applies; and

WHEREAS, as far as subsidies, the Appellant betieve
that (i) DOB should not require it to produce evide that
Amtrak received government subsidies for the lasesl
decades, a period during which the DOB held Amtrak
properties to be exempt from the City’'s signageileipns,
and (i) that because of such determination, eviderfisuch
subsidies for such period are not relevant; howetrer
Appellant provided documentation from the Federal
Railroad Administration and Amtrak’s Annual Reptot
Fiscal Year 2011, which demonstrates that Amtrak ha
relied on and received federal subsidies sinceréation;
and

WHEREAS, the Appellant asserts that by creating the
NCIP, Congress found that it is a “valuable resewtthe
United States,” (49 U.S.C. § 24101(a)(7)) and gawérak
the goals to “minimize Government subsidies by
encouraging State, regional and local governmemdgtze
private sector, separately or in combination, tvslthe cost
of ... operating the facilities,” and to “maximizesthse of
its resources, including the most cost-efficiers o$ ...
facilities and real property” (49 U.S.C. 88 241012 and
(c)(12)); and

WHEREAS, the Appellant asserts that Amtrak was
encouraged and directed to “make agreements wih th
private sector and undertake initiatives ... desigted
maximize its revenues and minimize Government gigssi
(49 U.S.C. § 24101(d)); and

WHEREAS, the Appellant asserts that in order to
comply with such federal statutory directives, Aahtr
adopted a business plan that extracts financialevahd
generates income from its real estate and othetsaasd
that such revenues support Amtrak’s core business a
contribute towards the intercity passenger railrapiens
that serve New York City and other cities and reduc
“Amtrak’s reliance on government funding;” and

WHEREAS, the Appellant asserts that its business
plan specifically directs the development of adgargy on
Amtrak properties; and

WHEREAS, the Appellant asserts that Amtrak has not
historically had a self-supporting operation.( Amtrak has
not been able to generate revenues sufficientueral of
its costs and expenses), and all revenues genehatedh
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third-party advertising on Amtrak properties go &od
reducing Amtrak’s reliance on government subsidiest

WHEREAS, the Appellant notes that no other
jurisdiction has ever attempted to “impose locahtoals
over advertising on Amtrak property,” and assés this is
further evidence that any such attempt would be in
contravention of Amtrak’s federal authorizing statand

WHEREAS, the Appellant concludes that the
application of the City’s signage regulations to IRCa
program that the Amtrak railways in the City areden
would be contrary to the NCIP statute and Congtiessnt;
and
DOB’S POSITION

WHEREAS, in support of its position that the Signs
Amtrak property are not exempt from zoning regoladi,
DOB asserts that: (1) 49 U.S.C. § 24301(g) doesx®rnpt
the Signs because Appellant has failed to estatblztsuch
regulation would affect its routes, rates, and ises; and
(2) 49 U.S.C. § 24902(j) does not exempt the Sigreause
they do not serve a transportation purpose andphellant
has not established the requisite federal subsitlieing
relevant periods; and

I. The Amtrak Signs are not Eligible for

Exemption from Local Zoning under 49
U.S.C. § 24301(g)

WHEREAS, DOB distinguishes Caln from the subject
case and finds that it does not support the Appedla
conclusion; and
WHEREAS, DOB states that following the noted
interpretive background, the Caln court found thz
vegetation ordinance under consideration was ‘&dlab
Amtrak routes” and not “tenuous, remote or peripier
because “Amtrak would be burdened with using itstéd
workforce and funds on continuously maintaining the
property in Caln Township to ensure it is ‘freenfraveed or
plant growth in excess of [eight inches];’ thisadr on
resources was deemed to have a significant impacther
operations on the Keystone Route” (id. at 4 (altenain
original)); and

WHEREAS, DOB notes that the potential for other
vegetation ordinances with varying height limitsinge
enforced against Amtrak all along its route wasadigred
and thus the court found the ordinance at issuecippted
by 24301(g)” (id. at 4); and

WHEREAS, DOB finds that the Caln case is
distinguishable from the subject case in that zmnin
enforcement against the Signs would have only & ver
tenuous, remote, and peripheral effect on rategespand
services, if any effect at all; and

WHEREAS, DOB states that the Appellant claims that
“the City’s signage regulations negatively impaattfak’s
routes and services in that such regulation witluce
Amtrak’s revenues and ultimately result in Amtradgeater
reliance on government subsidi@sd/or increases to
Amtrak’s fares” but never describes what effeaniy, there
will be on rates, routes, and services exceptte sthat the
loss of revenue would be; and

WHEREAS, DOB asserts that Appellant's use of
“and/or” language in describing the regulationdegéd
effect on rates implies that Appellant does notkifdhere
will be any effect on rates, nor does Appellant describe what
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the effect, if any, will be; and

WHEREAS, DOB states that it is also unclear how thi
speculative effect on fares supports Appellangsnalof an
effect on “routes and services;” on this subje@pallant’s
affidavit from the Amtrak Project Director in chargf
Amtrak third-party advertising states only that]ifhout the
revenue Amtrak generates from its outdoor advedisi
Amtrak likely would require an additional $4.2 rioh in
government funding annually;” and

WHEREAS, DOB notes that Amtrak’s Project
Director does not say that losing the advertisieenue
would have any effect on routes, rates, or servéatesll;
thus, in contrast to the facts of Caln, the clainmeplact of
the City’s zoning on Amtrak’s routes, rates and/igess in
this appeal is tenuous, remote, and peripherahamdak is
not, therefore, exempt from local regulation by48Q1(qg);
and

. The Amtrak Signs are not eligible for

Exemption from Local Zoning under 49
U.S.C. § 24902(j)

WHEREAS, DOB states that this claim of exemption
fails for the same reason as Appellant's argumintbe
MTA context (see BSA Cal. No. 117-12-A et al); Signs
cannot be considered an improvement for the beoietite
NCIP because they have no direct bearing to NGibrs
transportation purpose; and

WHEREAS, firstly, as stated in Appellants’
submissions, the goal in chief of Amtrak and thellNE
enabling statutes is to provide train transportatid OB
cites to the Appellant’s statement that “Amtrak wesated
... [to provide] passenger railway services thraugtthe
country”; and

WHEREAS, although, as Appellant has documented,
Amtrak also has goals to “minimize Government sdilesi’
and to “maximize the use of its resources” (49 0.§
2410(c)1(12)), these goals are only indirectly tedato its
goal in chief of providing railway transportaticemd

WHEREAS, DOB asserts that as with Appellant’s
arguments in the MTA context, Appellant’s argumemtder
§ 24902(j) fail because the Signs have no direatibg to
its core purpose; as Witherspoon decided:

the use of the real property for the erection and

maintenance of commercial advertising signs []

has no direct bearing to the governmental function
for which [the authority] was created. On the
contrary, such use is meréhgcidental to the goal

in chief — the continued operation of the formerly

tottering railroads. To that extent the use of the

land for that purpose is proprietary. The
immunity, insofar as applicable, is a limited one.

52 Misc.2d at 323 (emphasis in original); and

WHEREAS, DOB asserts that the Signs on Amtrak
property are no more entitled to exemption fromaloc
regulation than the Signs on MTA property; and

WHEREAS, further, DOB states that the Caln court’s
examination of 49 U.S.C. § 24902(j) in the conteixthe
local weeding ordinance shows that § 24902(j) duats
exempt the Amtrak Signs from zoning in this appea

WHEREAS, DOB states that in Caln, the court found
that Amtrak was exempt from the local law undess thi
section because Amtrak had shown that the rai lin¢he

153

township were an improvement for the benefit ofXi@&P
(id. at 4) and once that fact was established|lis from
the statute that land surrounding the tracks calvbyethe
weeding ordinance was also exempt; and

WHEREAS, DOB contrasts Caln with the subject case
in which Appellant argues that “[t]he use of Amtrakroad
properties for sighage is an improvement undertédetine
benefit of Amtrak as part of, and in furtherancetloé NCIP
in that it provides revenues necessary for the KiGIRd

WHEREAS, DOB asserts that the Appellant has failed
to address a critical exception to this immunitgtm,
which reads, in relevant part, “[t]his subsectidrals not
apply to any improvement or related land unlessraknt
receives a Federal operating subsidy in the figeat in
which Amtrak commits to or initiates such improvemé
and

WHEREAS, DOB asserts that the Appellant has not
documented that Amtrak received a federal operating
subsidy in the fiscal year in which Amtrak comndtte or
initiated each of the Signs at issue, and thusag hot
documented that the Amtrak Signs are eligible for §
24902(j)’'s exemption even if the Signs were an NCIP
improvement; and

WHEREAS, DOB asserts that exemption is not
appropriate in the absence of evidence of a subigithye
fiscal year in which Amtrak committed to or initat the
Sign “improvement;” and

WHEREAS, DOB asserts that although the Appellant
contends that Amtrak received a federal operatibgidy in
the fiscal year in which it committed to the Sigtise
Appellant has not provided
clear evidence demonstrating that Amtrak has receiv
government subsidies every year since its creaiothas
still not documented when Amtrak committed to dtidted
each of the Amtrak Signs (or if it did so at a#ind

WHEREAS, DOB asserts that until the Appellant can
establish that it overcomes the exception to § 2496
local law exemption, it is not entitled to suchmption; and
SUPPLEMENTAL ARGUMENTS

WHEREAS, the Board notes that the Appellant made
several supplemental arguments in the contexteolistyer
appeal, which are addressed in full, with DOB’pesses,
in the MTA Resolution; and

WHEREAS, the Board notes that it was not persuaded
by any of the Appellant’s supplemental argumentaroon
to all of the appeals related to signs on railypagerty and,
thus, declines to address the arguments here; fh& M
Resolution includes the complete discussion of the
arguments and the Board adopts the same rejedtaihad
the Appellant’s supplemental arguments; and
CONCLUSION

WHEREAS, based upon its review of the record, the
Board disagrees with the Appellant that 49 U.S.C. §
24301(g) affords Amtrak exemption from the Citygeage
regulations but agrees with the Appellant that 48.0. §
24902(j) affords it exemption; and

WHEREAS, as to 49 U.S.C. § 24301(qg), the Board is
not persuaded that the City’s sign regulationgteedind of
regulations that affect rates, routes, and servares

WHEREAS, the Board agrees with DOB that the
Appellant has failed to establish a connection betwthe
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regulations and Amtrak’s rates, routes, and sesvarsd
does not find that, by the clear language, zorsrtge kind
of law contemplated by § 24301(g); and

WHEREAS, however, the Board agrees with the
Appellant that signs on Amtrak properties are exengm
the sign regulations in the Zoning Resolution iocaxdance
with 49 U.S.C. § 24902(j); and

WHEREAS, as to 49 U.S.C. § 24902(j), the Board
notes that there are two requisite conditions lier $igns:
(1) that they must be an improvement undertakeritfer
benefit of Amtrak, or land on which such improvemisn
located, in furtherance of the NCIP or other spedif
general Amtrak goals; and (2) Amtrak must receifezlaral
operating subsidy for the year in which Amtrak caitsrto
or initiates such improvement; and

WHEREAS, as to the first, the Board agrees with the
Appellant that the language is clear and that igasSfall
within the plain meaning of the broad term “improment;”
and

WHEREAS, as to the subsidy requirement, similarly,
the Board finds that the language is clear anditiheflects
simply Amtrak as a whole must have received a fdder
operating subsidy for the year in which it comnaltte or
initiated the Signs; and

WHEREAS, the Board agrees with the Appellant that
the meaning of subsidy also lacks specificity andeats
Appellant’s evidence that Amtrak has received aisiytfor
every year of its existence and, thus, would haceived a
subsidy for the year it committed to the Signs; and

WHEREAS, the Board disagrees with DOB'’s finding
that 8§ 24902(j) requires that the subsidy be cjdanked to
the NCIP as § 24902(j) also allows for the improeairto
be associated with Amtrak’s broader goals for pagse
transportation, in the alternate; and

WHEREAS, however, even if there were a
requirement that the improvement and the subsidglaged
to the NCIP, it is reasonable to conclude thatStyms on
land that is part of Amtrak’s Northeast Corridostgm are
improvements that benefit the NCIP and that theyewe
committed to or initiated by subsidy dedicateci®NCIP,
given Amtrak’s history of receiving federal subsigti and

WHEREAS, the Board agrees with the Appellant that
Caln supports the conclusion that § 24902(j) exeriipe
subject Signs from the City's sighage regulatiars]

WHEREAS, the Board finds that DOB's invocation of
concepts and terminology from the MTA cases are
misplaced for the following reasons: (1) the largpiaf §
24902(j) is clear, and (2) as argued in the MTAegp
terminology may have different meaning in different
contexts/statutes and there is no reason to irtiat t
“transportation purpose” in the MTA context wasimied,
in the absence of it actually being stated in #x tand

WHEREAS, accordingly, the Board finds that there is
no basis to insert the concept of “transportatiarppse”
from the State’s MTA enabling statute into § 24902(nd

Thereforeitisresolved that the subject appeal, seeking a
reversal of the Final Determinations of the Departhof
Buildings, dated March 26, 2012 and May 10, 204 Bereby
granted.

Adopted by the Board of Standards and Appeals,
January 29, 2013.
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205-12-A

APPLICANT - Fried Frank by Richard G. Leland, Edqr,
Van Wagner Communication LLC.

OWNER OF PREMISES — Borden Realty Corporation.
SUBJECT - Application June 29, 2012 - Appeal
challenging the Department of Buildings’ deternmimathat

a sign is not entitled to non-conforming use statsisan
advertising sign. R7-2 /C2-4 (HRW) Zoning District
PREMISES AFFECTED — 355 Major Deegan Expressway,
bounded by Exterior Street, Major Deegan Expresdway
the east, Harlem River to the west, north of thedisgtan
Avenue Bridge, Block 2349, Lot 46, Borough of Bronx
COMMUNITY BOARD #1BX

ACTION OF THE BOARD - Application granted on
condition.

THE VOTE TO GRANT —

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtaNEZ .........ccccveveveeeciveeeitiee e 5
NEQALIVE: ... eeee it 0

THE RESOLUTION —

WHEREAS, the subject appeal comes before the Board
in response to a Notice of Sign Registration Rijadetter
from the Manhattan Borough Commissioner of the
Department of Buildings (“DOB”), dated May 30, 2012
denying registration for a sign at the subject @fte “Final
Determination”), which reads, in pertinent part:

The Department of Buildings is in receipt of

additional documentation submitted in response to

the Deficiency Letter from the Signs Enforcement

Unit and in connection with the application for

registration of the above-referenced sign.

Unfortunately, we find this documentation

inadequate to support the registration of the sign

and as such, the sign is rejected from registration

We note that there is no proof of second roof sign

structure except for undated and incomplete raler t

lease agreement. This sign will be subject to

enforcement action 30 days from the issuance of
this letter; and

WHEREAS a public hearing was held on this
application on December 4, 2012, after due notige b
publication inThe City Record, and then to decision on
January 29, 2013; and

WHEREAS, the premises and surrounding area head sit
and neighborhood examinations by Commissioner tdimks
and Commissioner Ottley-Brown; and

WHEREAS, the subject site is bounded by Exterior
Street, a service road adjacent to the Major Deegan
Expressway, to the east, and the Harlem Riverdanbst,
within a C2-4 (R7-2) zoning district; and

WHEREAS, the site is occupied by a two-story
warehouse building (the “Building”) with two advisihg
signs, with dimensions of 19'-6” by 48’-0” (936 sff.)
each, mounted on a single rooftop sign structutk twio
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identical interconnected sections, with one portidrthe
structure facing southeast and one portion of thectsire
facing northeast (the “Sign Structure”); and

WHEREAS, the southeast-facing sign was accepted
for registration by DOB on March 4, 2011 (the “Regred
Sign”), while the northeast-facing was rejectednfro
registration by DOB (the “Subject Sign”); and

WHEREAS, the Appellant states that when the signs
were installed the site was within an M1-2 zoninmgfratt
which was rezoned to an M2-1 zoning district in 898
pursuant to a 2009 rezoning, the site is now z@#d (R7-
2); and

WHEREAS, the Subject Sign is located approximately
45'-7" from the Major Deegan Expressway, a desigdat
arterial highway pursuant to Zoning Resolution Apgig H;
and

WHEREAS, this appeal is brought on behalf of the
lessee of the Sign Structure (the “Appellant”); and

WHEREAS, DOB appeared and made submissions in
opposition to this appeal; and
REGISTRATION REQUIREMENT

WHEREAS, the Appellant identifies the relevant
statutory requirements related to sign registraitioeffect
since 2005; and

WHEREAS, the Appellant states that under Local Law
31 of 2005, the New York City Council enacted darta
amendments to existing regulations governing outdoo
advertising signs; and

WHEREAS, the amendments are codified under
Articles 501, 502, and 503 of the 2008 Building €aohd
were enacted to provide DOB with a means of enfigrttie
sign laws where signs had been erected and weng bei
maintained without a valid permit; and

WHEREAS, pursuant to Article 502 (specifically,
Building Code § 28-502.4), an outdoor advertisiogpany
is required to submit to DOB an inventory of:

all signs, sign structures and sign locations

located (i) within a distance of 900 linear feet

(274 m) from and within view of an arterial

highway; or (ii) within a distance of 200 linear

feet [60.96 m] from and within view of a public

park with an area of ¥ acre (5000 m) or more;

and

WHEREAS, further, Local Law 31 authorized the
Commissioner of DOB to promulgate rules establighin
permitting requirements for certain signs; the DfRes,
enacted under Rule 49, provide specific procediwes
registration of advertising signs; Rule 49-15(5ad® in
pertinent part:

Each sign shall be identified as either

“advertising” or “non-advertising.” To the extent

a sign is a non-conforming sign, it must further be

identified as “non-conforming advertising” or

“non-conforming non-advertising.” A sign

identified as “non-conforming advertising” or

“non-conforming non-advertising” shall be

submitted to the Department for confirmation of
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its non-conforming status, pursuant to section 49-

16 of this chapter; and

WHEREAS, subchapter B of Rule 49 (Registration of
Outdoor Advertising Companies), (specifically, Rdl@-
15(d)(15)(b)), sets forth the acceptable formssidence to
establish the size and the existence of a non-owirig sign
on the relevant date set forth in the Zoning Rdagmiyand

WHEREAS, the Appellant asserts that the acceptable
forms of evidence set forth at Rule 49 are, inipernit, part
as follows:

Acceptable evidence may include permits, sign-

offs of applications after completion, photographs

and leases demonstrating that the non-conforming

use existed prior to the relevant date; and

WHEREAS, the Appellant notes that affidavits dspa
listed as an acceptable form of evidence; and
REGISTRATION PROCESS

WHEREAS, the Appellant states that on September 1,
2009, pursuant to the requirements of Article 50@ Rule
49, it submitted a Sign Registration Applicatiorr the
Subject Sign and completed an OAC3 Outdoor Adviagis
Company Sign Profile, attaching the following
documentation: (1) a diagram of the Subject Sid); (
photographs of the Subject Sign; and (3) an affidaam
Richard Theryoung, a retired president of the s@npany,
attesting that the Subject Sign operated as anrtlag
sign at the time he began his employment in Decetr#9
(the “Theryoung Affidavit”); and

WHEREAS, the Appellant states that it submittesl th
same evidence in connection with the Subject Séghdid
for the Registered Sign, except that the applicatio the
Registered Sign also included a DOB applicatiomstibd
on November 30, 1979 with respect to that sign; and

WHEREAS, by letter dated March 4, 2011, DOB
issued a Sign ldentification Number to the RegeieBign
but did not issue any comment regarding the Suljept;
and

WHEREAS, on October 3, 2011, DOB issued a Notice
of Sign Registration Deficiency, stating that iuisable to
accept the Subject Sign for registration due tdltiFa to
provide proof of legal establishment;” and

WHEREAS, by letter dated December 14, 2011, the
Appellant submitted to DOB a response letter which
included evidence of the establishment of the Sultgegn
(together with the Registered Sign) as of 1963; and

WHEREAS, by letter, dated May 10, 2012, DOB
issued the determination which forms the basiseéppeal,
stating that “the sign is rejected from registratiand
RELEVANT STATUTORY PROVISIONS

ZR § 12-10D¢finitions

Sign

A “sign” is any writing (including letter, word, or

numeral), pictorial representation (including

illustration or decoration), emblem (including
device, symbol, or trademark), flag, (including
banner or

pennant), or any other figure of similar character,
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that:

(@)

(b)
(©

Is a structure or any part thereof, or is attached
to, painted on, or in any other manner
represented on a #building or other structure#;
Is used to announce, direct attention to, or
advertise; and

Is visible from outside a #building#. A #sign#
shall include writing, representation or other
figures of similar character, within a
#building#, only when illuminated and located

in a window...
* * *

Sign, advertising

An

“advertising sign” is a #sign# that directs

attention to a business, profession, commaodity,
service or entertainment conducted, sold, or affere
elsewhere than upon the same #zoning lot# and is
not #accessory# to a #use# located on the #zoning
lot#.

* * *

Non-conforming, or non-conformity

A "non-conforming" #use# is any lawful #use#,
whether of a #building or other structure# or of a
#zoning lot#, which does not conform to any one or
more of the applicable #use# regulations of the
district in which it is located, either on December

15,

1961 or as a result of any subsequent

amendment thereto. . .

* * *

ZR § 42-55

Additional Regulations for Signs Near Certain
Parks and Designated Arterial Highways

M1 M2 M3

In all districts, as indicated, the provisions of
paragraphs (a), (b) and (c), or paragraph (d), of
this Section, shall apply for #signs# near
designated arterial highways or certain #public
parks#.

(@)

(b)

()

Within 200 feet of an arterial highway or a

#public park# with an area of one-half acre

or more, #signs# that are within view of such

arterial highway or #public park# shall be

subject to the following provisions:

(1) no permitted #sign# shall exceed 500
square feet of #surface area#; and

(2) no #advertising sign# shall be allowed;
nor shall an existing #advertising sign# be
structurally  altered, relocated or
reconstructed.

Beyond 200 feet from such arterial highway

or #public park#, the #surface area# of such

#signs# may be increased one square foot for

each linear foot such sign is located from the

arterial highway or #public park#.

The more restrictive of the following shall

apply:
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()any #advertising sign#  erected,
structurally  altered, relocated or
reconstructed prior to June 1, 1968,
within 660 feet of the nearest edge of the
right-of-way of an arterial highway,
whose message is visible from such
arterial highway, shall have legal #non-
conforming use# status pursuant to
Section 52-83 (Non-Conforming
Advertising Signs), to the extent of its
size existing on May 31, 1968; or

(2)any  #advertising sign#  erected,
structurally  altered, relocated or
reconstructed between June 1, 1968, and
November 1, 1979, within 660 feet of the
nearest edge of the right-of-way of an
arterial highway, whose message is
visible from such arterial highway, and
whose size does not exceed 1,200 square
feet in #surface area# on its face, 30 feet
in height and 60 feet in length, shall have
legal #non-conforming use# status
pursuant to Section 52-83, to the extent of
its size existing on November 1, 1979.
All  #advertising signs# not in
conformance with the standards set forth
herein shall terminate.

* * *
ZR § 52-11Continuation of Non-Conforming Uses
General Provisions
A #non-conforming use# may be continued, except
as otherwise provided in this Chapter; and

* * *
ZR § 52-61Discontinuance
General Provisions
If, for a continuous period of two years, eithes th
#nonconforming use# of #land with minor
improvements# is discontinued, or the active
operation of substantially all the #non-conforming
uses# in any #building or other structure# is
discontinued, such land or #building or other
structure# shall thereafter be used only for a
conforming #use#. Intent to resume active
operations shall not affect the foregoing . .nd a

* * *
ZR § 52-83
Non-Conforming Advertising Signs
In all Manufacturing Districts, or in C1, C2, C4,
C5-4, C6, C7 or C8 Districts, except as otherwise
provided in Section...42-55, any non-conforming
advertising sign except a flashing sign may be
structurally altered, reconstructed, or replaced in
the same location and position, provided that such
structural  alteration,  reconstruction  or
replacement does not result in:
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(8) The creation of a new non-conformity or an
increase in the degree of non-conformity of
such sign;

(b) Anincrease in the surface area of the sign; or

(c) An increase in the degree of illumination of
such sign; and

* * *

Building Code § 28-502.4 -

Requirement

An outdoor advertising company shall provide the

department with a list with the location of signs,

sign structures and sign locations under the cbntro
of such outdoor advertising company in accordance
with the following provisions:

(1) The list shall include all signs, sign struetur
and sign locations located (i) within a distance
of 900 linear feet (274 m) from and within
view of an arterial highway; or (i) within a
distance of 200 linear feet (60 960 mm) from
and within view of a public park with an area
of ¥ acre (5000 m) or more...

* * *

RCNY § 49-15 — Sign Inventory to be Submitted

with Registration Application

...(d)(5) Each sign shall be identified as either

“advertising” or “non-advertising.” To the extent

sign is a non-conforming sign, it must further be

identified as “non-conforming advertising” or “non-
conforming non-advertising.” A sign identified as

“non-conforming advertising” or “non-conforming

non-advertising” shall be submitted to the

Department for confirmation of its non-conforming

status, pursuant to section 49-16 of this chapter.

* * *

RCNY 8§ 49-16 — Non-conforming Signs

(&) With respectto each sign identified in thesig
inventory as non-conforming, the registered
architect or professional engineer shall request
confirmation of its non-conforming status from
the Department based on evidence submitted
in the registration application. The
Department shall review the evidence
submitted and accept or deny the request
within a reasonable period of time. A sign that
has been identified as non-conforming on the
initial registration application may remain
erected unless and until the Department has
issued a determination that it is not non-
conforming...

* * *

RCNY 8§ 49-43 — Advertising Signs

Absent evidence that revenue from the sign is

clearly incidental to the revenue generated fram th

use on the zoning lot to which it directs attention
the following signs are deemed to be advertising
signs for the purposes of compliance with the

Zoning Resolution:

Reporting
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(a) Signs that direct attention to a business en th
zoning lot that is primarily operating a storage
or warehouse use for business activities
conducted off the zoning lot, and that storage
or warehouse use occupies less than the full
building on the zoning lot; or
All signs, other than non-commercial, larger
than 200 square feet, unless it is apparent from
the copy and/or depictions on the sign that it is
used to direct the attention of vehicular and
pedestrian traffic to the business on the zoning
lot; and
THE APPELLANT'S POSITION

WHEREAS, the Appellant contends that the Final
Determination should be reversed because (1) thgeS8u
Sign was established as an advertising sign pridotember
1, 19791, as required under ZR § 42-55, and magfire be
maintained as a legal non-conforming advertisingn si
pursuant to ZR § 52-11, and (2) the Subject Sigroparated
as an advertising sign with no discontinuance ofyears or
more since its establishment; and

Establishment Prior to November 1, 1979

WHEREAS, as to the establishment of the Subjegpt Si
prior to November 1, 1979, the Appellant conteridd the
Subject Sign has been continuously maintainedeasith in
conjunction with the Registered Sign since at #3968, when
the Sign Structure was constructed for the twossignd

WHEREAS, in support of its assertion that the Sabj
Sign was established prior to November 1, 1979, the
Appellant relies on: (1) a lease agreement betwidied
Outdoor Advertising, Inc. (“Allied”), and the thgmoperty
owner dated September 25, 1963, for use of theShignture
at the site, to expire on November 30, 1966, witbgtion to
extend to November 30, 1969 (the “1963 Lease”);a(2)
affidavit from licensed Master Sign Hanger Robeshiger
dated June 29, 2012, stating that the structuneostipg the
Subject Sign and the Registered Sign was constrircthe
1960s as a unified structure with two sign faces aingle
pedestal (the “Roniger Affidavit”); (3) a lease egment
between Allied and Metropolitan Roofing Suppliesiany
(“Metropolitan”) dated April 8, 1969 for use of thegn
structure at the site, to expire on November 3091@he
“1969 Lease”); (4) a letter dated December 5, 186
Metropolitan to Allied proposing a rider to adjtis¢ rent of
the signs following the enlargement of the two sigtthe site
(the “1969 Letter Agreement”); (5) a rider to tf869 Lease
extending the lease term to December 1, 1984 aanting
permission to extend the width of the two sign®igit feet
each (the “1969 Lease Rider"); (6) the Theryounfidafit,
which states that the Subject Sign has operatednas
advertising sign since at least December 197%r{gerial

(b)

1 DOB acknowledges that the surface area of thgeSub
Sign does not exceed 1,200 sqg. ft. on its facefed0in
height, or 60 feet in length, and therefore thej&ttSign
may have legal non-conforming status if erectedrpto
November 1, 1979 pursuant to ZR § 32-662.
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photograph dated January 3, 1980, taken from #ref¢he
Sign Structure, showing the Subject Sign and thgdRaed
Sign mounted on the same structure (the “1980
Photograph”); and (8) aerial photographs dated AugjQ,
1983 which reflect that the Subject Sign and thgi®ered
Sign were displaying advertising copy for Marlbdights
on that date (the “1983 Photographs”); and

WHEREAS, the Appellant states that the 1963 Lease
reflects that Allied leasedds minimusamount of space in the
building to support the sign structure, “togethéhwva steel
sign structure erected on the roof of said prerfibesvever
the Appellant asserts that there is no indicatiat Allied
ever maintained an office at the site or used thgest Sign
to advertise for Allied; and

WHEREAS, the Appellant argues that the 1969 Lease
Rider clearly shows that the rooftop sign structugported
two distinct signs at that time, as the 1969 L&4der granted
Allied the right “to extendboth signs 8 ft.” (emphasis added);
and

WHEREAS, accordingly, the Appellant argues that as
early as 1969 the documents specifically referénoesigns
at the site, and in rejecting the Subject Signevadcepting
the Registered Sign, DOB ignored the record befondnich
demonstrates that the Subject Sign was establadbad with
the Registered Sign for advertising use prior todaber 1,
1979; and

WHEREAS, in response to DOB’s claim that evidence
of the establishment of the Subject Sign prior tw&mber 1,
1979 is limited to an “undated and incomplete ridére
Appellant asserts that while the date of executicthe rider
to the 1969 Lease is unavailable, it is the dathef1969
Lease (April 8, 1969), and not the rider, thakeigvant, and
the 1969 Rider references two signs that are cdveyeahe
1969 Lease; and

WHERES, the Appellant argues that the 1969 Letter
Agreement, signed by the same signatories as t#Lll&ase
Rider, also references two signs and thereforagesvurther
corroboration that the 1969 Lease covers two siyns;

WHEREAS, the Appellant asserts that, taken together
the 1969 Lease, the 1969 Lease Rider and the 1866rL
Agreement establish that two advertising signs existing at
the site in 1969, a decade before the Novembed79 date
by which the Subject Sign needed to have beenlissiath to
be considered a legal non-conforming use purseafiRt§
42-55(c)(2); and

WHEREAS, the Appellant states that to further
support the contemporaneous establishment of thge&u
Sign with the Registered Sign, the Appellant coteslib
sign construction expert (and an employee of aidialog of
Appellant), Robert Roniger, who is one of approxieha
twenty licensed Master Sign Hangers in the CitNefv
York, and has worked as a sign hanger in the Gityew
York for over thirty years; and

WHEREAS, the Roniger Affidavit identifies the Sign
Structure supporting the Registered Sign and thHgeSu
Sign as a stick-figure angle-iron type structuriol is a
type of sign structure predominantly utilized ire th950s
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and 1960s, and states that after the 1960s thgrdefsign
structures changed to a tubular design or I-beam
construction; the Roniger Affidavit further statikat the use
of square head bolts and the condition and weah®f
structure also point to its construction in the A96as
beginning in the 1970s installers and fabricateviiched
from square head to hex head bolts; and

WHEREAS, the Roniger Affidavit concludes that the
Sign Structure was designed and constructed asgéesi
interconnected structure with two sign faces in 1860s;
and

WHEREAS, the Board notes that Mr. Roniger also
provided oral testimony at hearing in support oé th
statements made in his affidavit; and

WHEREAS, the Appellant notes that the same stick
figure angle iron sign structure constructed in 1860s
continues to support both the Subject Sign and the
Registered Sign today, and represents that a revighe
photographs included with the Roniger Affidavit reak
clear even to the layperson that the Sign Strucivae
constructed as a single unit; and

WHEREAS, the Appellant notes that the Theryoung
Affidavit states that Allied had been operating two
advertising signs at the time he began his emplayrime
December 1979, and that at that time the two aidumgt
signs were not then newly built; and

WHEREAS, the Appellant asserts that the 1980
Photograph clearly depicts two signs on the Signc8ire,
and that the photograph, taken only two days ama tw
months after November 1, 1979, corroborates thendla
the Theryoung Affidavit that the Subject Sign ar t
Registered Sign existed on the relevant date fgalle
establishment; and

WHEREAS, the Appellant states that during that same
time period, on November 30, 1979, an applicatimmwhat
appears to be only the southeastern-facing Regist®ign
only was submitted to DOB in order to legalize éiready-
existing Registered Sign; and

WHEREAS, the Appellant represents that despite its
best efforts, it was unable to locate a similarigption for
the Subject Sign, but that nonetheless, all thelende,
including the 1980 Photograph, points to the eristeof
both signs simultaneously since the 1963 Lease; and

WHEREAS, the Appellant contends that there is no
indication in the available records that the Rege Sign
ever existed independently of the Subject Sign, that
consistent with the Roniger Affidavit, and per th@79
DOB application, the earliest permit for the Regyist Sign
appears to have been issued in 1962 when the wgteuct
supporting both the Registered Sign and the Suljepst
was originally constructed; and

WHEREAS, the Appellant asserts that DOB accepted
the Registered Sign based solely on the submisgitime
1979 DOB application and rejected the Subject $agn
lacking the same documentation; however, as thed 198
Photograph shows, the Subject Sign and the Regfis&ign
were existing as part of a single structure wile 1979
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DOB application for the Registered Sign was pendamgl

WHEREAS, while it was unable to locate a parallel
application for the Subject Sign, the Appellantueg that
the absence of this piece of evidence alone caanotl out
the documentation provided, including leases and
photographs, which clearly establish that the Stikfégn
was erected upon the same structure as the Regis$&n
well before November 1, 1979, and by rejecting3hbject
Sign because a similar piece of documentation is no
available, DOB impermissibly interpreted the staddset
forth in Rule 49 to require that a particular fasfrevidence
be submitted for the Subject Sign to be accepted fo
registration; accordingly, DOB'’s rejection of thelfect
Sign is arbitrary and unreasonable; and

WHEREAS, the Appellant argues that Rule 49
provides that a range of evidence may be usedtablesh
the legal non-conforming status of a given sigrd aates
that Rule 49-15(d)(15)(b) sets for the relevantentiary
standard as follows:

Acceptable evidence may include permits, sign-

offs of applications after completion, photographs

and leases demonstrating that the non-conforming

use existed prior to the relevant date. Affidgvits

Department cashier's receipts and permit

applications,  without  other  supporting

documentation, are not sufficient to establish the

non-conforming status of a sign. [emphasis

added]; and

WHEREAS, the Appellant asserts that, per Rulét49,
has provided ample evidence for the Board to calecthat
the Subject Sign existed on the Sign Structureskbés and
used by advertising companies since prior to Nowemib
1979, including: (1) the leases which referencengls
integrated sign structure supporting the Subjegpt 8nd the
Registered Sign; (2) the 1969 Lease Rider referdniipe
extension ofboth signs; and (3) photographs showing
advertising copy from the 1980s; and

WHEREAS, the Appellant further asserts that
affidavits that are supported by documentary eideare
also acceptable forms of evidence under Rule 4@ tlzat
the Roniger Affidavit corroborates the leases and
photographs referencing a single sign structuré; an

WHEREAS, the Appellant argues that because the
Roniger Affidavit is supported by the leases and
photographs and because it logically flows thatahevo-
faced sign structure was not constructed to display
advertising signage on only one of its faces, itstrioe
concluded that the Subject Sign existed along \lith
Registered Sign throughout its history; and

WHEREAS, the Appellant concludes that all the
evidence taken together meets the requirementsilef4®
and indicates that the Subject Sign was establisisean
advertising sign prior to November 1, 1979; and

Continuous Use

WHEREAS, the Appellant asserts that the Subject
Sign has been continuously used to display adisgttopy
since November 1, 1979, without any two-year intgtion
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during that period; and

WHEREAS, in support of the continuous use of the
Subject Sign as an advertising sign since Novemt979,
the Appellant has submitted the following evider{d¢¢the
1969 Lease Rider extending the lease term to Deeefinb
1984; (2) the 1980 Photograph; (2) aerial photdwmgaated
August 10, 1983 showing advertising copy for Martho
Lights on the Subject Sign and Registered Sigrai3erial
photograph dated July 17, 1985 showing the Sul§&pt
and the Registered Sign mounted on the same sigtsE;
(4) a lease agreement for the entire site betwesmn YXork
City Industrial Development Agency and Borden Realt
Corp. dated September 1, 1991 and expiring Septeh3he
2001, recognizing Allied’s existing lease and ight to
sublease the sign structure for advertising usg; afb
assignment of the advertising signage sublease from
Metropolitan to Borax Paper Products, Inc., dated
September 13, 1991; (6) a lease dated Novembedrob2,
between then property owner Borax Paper Produats, |
and Allied for approximately 300 sq. ft. on the frob the
building, to expire on November 30, 2004; (7) stedated
February 24, 2000 between the property owner aad th
Appellant referencing the double-faced sign stmgtu
commencing November 30, 2004; (8) a photograpthef t
Registered Sign and Subject Sign with a Clear Céldogo
from approximately 2003; (9) a photograph of th&j8at
Sign depicting advertising copy, dated January 2003 a
photograph of the Subject Sign depicting advemisiopy,
dated March 2006; (11) a photograph of the Sulségh
depicting advertising copy, dated August 2007; (&2)
photograph of the Subject Sign depicting advemisiopy,
dated May 2008; (13) the Sign Registration Applarat
including photographs of the Subject Sign; (14) a
photograph of the Subject Sign depicting advemisiopy,
dated May 2010; (15) a photograph of the Subjegh Si
depicting advertising copy, dated November 201d;(46)
a photograph of the Subject Sign depicting advegisopy,
dated June 2012; and

DOB’S POSITION

WHEREAS, DOB asserts that the Appellant has not
submitted sufficient evidence to meet the criteggforth in
RCNY 8§ 49-15(d)(5) that a non-conforming northdastng
sign existed at the site prior to November 1, 1%t

WHEREAS, DOB states that ZR § 42-55(c)(2) confers
non-conforming use status to any advertising sigated,
structurally altered, relocated or reconstructetrpto
November 1, 1979, and that according to Rule 49,
acceptable evidence that a non-conforming sigrieskiend
the size of the sign that existed as of the reledate set
forth in the Zoning Resolution to establish its favstatus
includes “permits, sign-offs of applications aftempletion,
photographs and leases demonstrating the non-coinfgpr
use existed prior to the relevant date” and th#idavits,
Department cashier’'s receipts and permit applioatio
without other supporting documentation, are ndtceht to
establish the non-conforming status of a sign”; and

WHEREAS, DOB argues that the 1963 Lease, which
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references a “steel sign structure erected on dod’ r
describes a single sign and it is unclear whether t
referenced sign is the Registered Sign or the $uBjgn at
the site; and

WHEREAS, DOB further argues that the 1963 Lease
does not provide the dimensions or surface aréaeafign,
and it does not describe the use of the sign asiaertising
sign; and

WHEREAS, DOB asserts that if there were two signs
existing at the site at this time, the 1963 Ledmrikl refer
to both signs, or the Appellant should provide D@iEh a
second lease for the Subject Sign for the reletiamt
period; and

WHEREAS, DOB notes that the Appellant concedes
that the Sign Structure displayed an accessoryisija63
promoting the landlord’s roofing supply businesthatsite,
and argues that the Appellant has not providedegxid of
the date the Subject Sign was allegedly changednto
advertising use; and

WHEREAS, DOB contends that paragraph 2 of the
1963 Lease provides that “Tenant agrees to retstersgn to
its present condition advertising Metropolitan Rogf
Supplies Co. Inc. and its product” and the 1969skea
between Metropolitan and Allied identifies Metropenh as
the landlord, which suggests that the Subject Sigaé was
accessory to a roofing supply business at theagitz;

WHEREAS, DOB argues that the 1969 Lease does not
support the claim that the Subject Sign existetiasite, as
the lease describes only one sign and provides thigat
landlord will not permit “any other sign structioebe erected
upon the said roof during the period of this lease! that this
provision does not apply to “the sign on the reall wf the
premises nor the sign called for in paragraph “8iicl
advertises the products of the Metropolitan RooBogplies
Co,, Inc.”; DOB asserts that this language inde#tat there
were only two signs at the site, a wall sign ardabcessory
sign that is the subject of the leases, and therdfistead of
showing that the Subject Sign existed at the #iteJeases
provide more support for a presumption that theessary
sign described in the leases is the Registered tBajrwas
legalized as an advertising sign by the 1979 peend

WHEREAS, DOB asserts that the 1969 Letter
Agreement also does not demonstrate that the Subigic
existed, and argues that by changing paragraphgfatd a
right to extend the “height and/or width of thestixig sign (8’
long x 4" high on one side of face and 5’ long byigh on
the other side of face),” this document appeassitav the
lessee to convert the single sign to a double-faged and
the Appellant offers no evidence that the lesseectsed the
right to install two sign faces; and

WHEREAS, as to the 1969 Lease Rider which refers to
a right to increase the size of two signs at ttee BIOB notes
that it is an undated document and the Appellaietr®iho
evidence that the right to reconstruct the sigma aouble
faced sign structure or to change the size ofigmyed the site
was exercised by the lessee; and

WHEREAS, DOB notes that neither the 1969 Letter
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Agreement nor the 1969 Lease Rider provide the’'ssign
dimensions or mention that it was used for advegjsand

WHEREAS, DOB argues that a permit for the
Registered Sign does not prove that the Subject iSign
advertising sign erected, altered, relocated ansicucted at
the premises prior to November 1, 1979, and thengoi
reason both signs would not have received a perh@79 if
both signs were eligible to be legalized per ZR2%8; and

WHEREAS, DOB asserts that the Roniger Affidavit,
which states that the sign structure is a singlegiated
structure designed for two signs and installetént960s, is
insufficient to demonstrate that the Subject Signan
advertising sign erected, altered, relocated ansicucted at
the premises prior to November 1, 1979, and irtteat that
such a structure was installed in the 1960s, thetste is not
proof that an advertising sign was displayed ptior
November 1, 1979; and

WHEREAS, DOB further asserts that the Roniger
Affidavit was submitted without acceptable suppuyti
documentation per Rule 49-15(d)(5) and does nobdstrate
that a non-conforming sign existed at the site; and

WHEREAS, based upon the above, DOB concludes that
the Appellant has not submitted sufficient evidetacprove
that the Subject Sign was established as an asiagrsiign at
the site prior to November 1, 1979; and

WHEREAS, the Board notes that DOB has not provided
any testimony in response to the Appellant’s cthimhthe use
of the Subject Sign as an advertising sign has t@stmuous
since November 1, 1979, without any two-year infgtion;
and

CONCLUSION

WHEREAS, the Board agrees with the Appellant that
the Subject Sign was established prior to Noverhb&®79;
and

WHEREAS, specifically, the Board finds that the
totality of the evidence, including the 1963 Ledke, 1969
Lease, the 1969 Lease Rider, the 1969 Letter Agratitine
Roniger Affidavit, the Theryoung Affidavit, the 108
Photograph, and the 1983 Photographs are suffi¢g@nt
establish that a northeast-facing advertising siwgas
maintained on the Sign Structure prior to Novenihd979;
and

WHEREAS, at the outset, the Board notes thatdlsfin
the Roniger Affidavit, in addition to the testimgopvided by
licensed Master Sign Hanger Robert Roniger at hegari
compelling to establish that the sign structurated on the
roof of the subject building was constructed inXBé0s as a
unified structure with two identical interconnectgettions,
with one portion of the structure facing southessd one
portion of the structure facing northeast; and

WHEREAS, the Board agrees with DOB that the
Roniger Affidavit, in and of itself, is insufficiénto
demonstrate that the Subject Sign existed as asrtiing
sign prior to November 1, 1979, however, the Beartsiders
it to be relevant evidence that the Sign Struatisted as a
single interconnected two-faced structure at tteefsior to
November 1, 1979; and
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WHEREAS, contrary to DOB'’s position that the
Roniger Affidavit was submitted without acceptable
supporting documentation per Rule 49-15(d)(5),Bbard
finds that in the instant case the photographs #tdzhwith
the Roniger Affidavit, in addition to the other éence
submitted by the Appellant, is sufficient suppagtin
documentation for the purpose of establishing tiatSign
Structure has existed at the site in its curremhfsince the
1960s; and

WHEREAS, because the Board is convinced that the
Sign Structure existed at the site since the 196@sBoard
finds that the references in both the 1963 Lease1869
Lease to a “steel sign structure erected on th& ofdhe
building refer to the Sign Structure which stilistg on the
roof of the building; and

WHEREAS, as to DOB’s argument that the 1963 Lease
and 1969 Lease describe only one sign and thergfovie
more support for the position that only the RegisteSign
existed at this time, the Board considers the eefss to a
single sign in the leases to be more indicativa &dck of
clarity in regards to the proper way to referertge signs
attached to the interconnected two-faced structureh that
the signs on the Sign Structure may have altesnatetn
referred to as one sign or two signs in much theesaay as
the Board has seen historical references to daithet signs
alternately referred to as one sign or two signd; a

WHEREAS, the Board disagrees with DOB’s position
that the language in the 1963 Lease requiringehart to
“restore the sign to its present condition adviewis
Metropolitan...” in the event it does not exercise diption to
extend, and the fact that the 1969 Lease identifies
Metropolitan as the landlord suggests that thesigse was
accessory to a roofing supply business at thersitieer, the
Board considers the language in the 1963 Leaseggest
that Allied, an advertising company, intended {olaee the
accessory signage on the Sign Structure with adiveyt
signage, and that the purpose of the lease provisguestion
was to require that Allied remove its advertisiigmage and
re-install the accessory signage only in the etextit did not
exercise the option to extend the lease; and

WHEREAS, the Board considers it unlikely that Allie
as an advertising company, would enter into the319%ase
and the 1969 Lease, which extended the lease &afditional
ten years until November 30, 1979, solely to maintae
accessory signage that had previously been locatettie
Sign Structure; rather, the Board finds that a aealle
inference can be made that Allied entered intdehses in
furtherance of its business as an advertising cop@end as
such replaced the accessory signage with advertginage;
and

WHEREAS, the Board agrees with the Appellant that
the language in the 1969 Letter Agreement grauatiright to
extend the “height and/or width of the existinghg{g’ long x
4’ high on one side of face and 5’ long by 4’ high other
side of face)” indicates that there were two sigmshe Sign
Structure at the time and that the 1969 Letter Aapent
authorized the tenant to extend each of the sagt;
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WHEREAS, the Board further agrees with the Appéllan
that the 1969 Lease Rider, which granted Alliedribet to
“extend both signs 8 ft. and cut face of bottorbath signs 2
Y ft” further indicates that two signs were mainéal on the
Sign Structure during the course of the 1969 L emse;

WHEREAS, as to the fact that the 1969 Lease Rgler i
undated, the Board agrees with the Appellantiiegguse the
1969 Lease Rider refers back to the 1969 Leasegclinant
date is that of the 1969 Lease, and the Board tio&tshe
1969 Lease Rider would not be able to confer a riggxtend
both signs unless both signs already existed aintigeof the
1969 Lease; and

WHEREAS, the Board considers it logical that Allied
as an advertising company leasing a sign struetithetwo
faces, would place advertising copy on both theheast-
facing portion of the Sign Structure and the scaghéacing
portion of the Sign Structure, rather than makisg of only
half of the Sign Structure; and

WHEREAS, the Board agrees with the Appellant that
the 1980 Photograph provides further evidence that
Subject Sign existed at the site prior to Novenihet979;
and

WHEREAS, the Board finds that, although the 1980
Photograph was taken two months and two days after
November 1, 1979, it clearly shows a northeashépsign on
the Sign Structure in addition to the RegistergghSand
considers the fact that the photograph was takeshsuly
after the relevant date serves to corroboratettiez evidence
submitted by the Appellant regarding the existefidee Sign
Structure and the Subject Sign at the site pribideember 1,
1979; and

WHEREAS, the Board notes that the 1980 Photograph
shows the rear of the Sign Structure, and theréfdees not
explicitly reflect that advertising copy was maintad on the
Subject Sign at the time; however, the Board fihdgact that
the Sign Structure was leased by an advertisingraognfor
more than 16 years prior to the date of the phafgyrin
combination with the 1983 Photographs which cleginigw
advertising copy on the Subject Sign to be conmopci
evidence that advertising copy was maintained estibject
Sign prior to November 1, 1979; and

WHEREAS, while the Board does not consider any one
piece of evidence submitted by the Appellant teddécient,
standing alone, to demonstrate the establishmerthef
Subject Sign, it finds the totality of the evidemmevided,
when considered in the aggregate, to be suffidianthe
Board to make a reasonable inference that the GuBign
existed as an advertising sign prior to Novemb&879; and

WHEREAS, as to the dimensions of the Subject Sign,
the Board finds the existing dimensions of 19'-gjtby 48'-

0” wide to be appropriate, based on (1) the Thergou
Affidavit, which states that the Subject Sign hédmbse
approximate dimensions as of December 1979, (2)986
Photograph, which shows the Subject Signh occuptlieg
entire width and the majority of the height of timtheast-
facing portion of the Sign Structure, and whichvehithat the
Subject Sign had approximately the same dimensisrike
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Registered Sign, (3) the fact that the dimensiohshe
northeast-facing portion of the Sign Structure3®'e6” high
by 48’-0” wide, and (4) the fact that the DOB apgtion to
legalize the Registered Sign, approved on March 280,
lists the dimensions of the Registered Sign a$20@igh by
50’-0” wide; and

WHEREAS, as noted above, DOB did not provide any
testimony contesting the Appellant’s position thatSubject
Sign has been continuously maintained as an asiversign
since November 1, 1979; and

WHEREAS, the Board finds the evidence submitted by
the Appellant sufficient to establish the contineggtence of
the Subject Sign as an advertising sign since Nbeerh,
1979 without any two-year interruption, such that $ubject
Sign is entitled to legal non-conforming statusspant to ZR
§52-11; and

WHEREAS, accordingly, the Board finds that the
Appellant has established the existence of theesuBjgn as
an advertising sign prior to November 1, 1979 atsd i
continuous use as an advertising sign since theat da

Thereforeitisresolved that the subject appeal, seeking a
reversal of the Final Determination of the Departmef
Buildings, dated May 30, 2012, is hereby granted.

Adopted by the Board of Standards and Appeals,
January 29, 2013.

208-12-A, 216-12-A thru 232-12-A

APPLICANT - Rothkrug Rothkrug & Spector, LLP, for
647-649 Washington Avenue, LLC, owner.

SUBJECT - Application July 2, 2012 - Proposed
construction of eighteen (18) single family homiest tdo
not front on a legally mapped street, contrary en&al
City Law Section 36. R3A Zoning District.

PREMISES AFFECTED - 17, 19, 21, 23, 25, 27, 29, 31,
33, 35, 37, 39, 41, 43, 45, 47 and 49 McGee Laoghn
side of McGee Lane, east of Harbor Road and West of
Union Avenue, Block 01226, Lots 123, 122, 121, 118,
118, 117, 116, 115, 114,113,112, 111, 110, 108, 107
and 106, Borough of Staten Island.

COMMUNITY BOARD #18SlI

ACTION OF THE BOARD - Application granted on
condition.

THE VOTE TO GRANT —

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtANEZ ........ccceeevveeeerieeeeieiee e 5
NEQALIVE: ...t 0

THE RESOLUTION —

WHEREAS, the decision of the Staten Island Borough
Commissioner, dated May 31, 2012, acting on Departiof
Buildings Application Nos. 520099312, 520099321,
520099330, 520099349, 520099358, 520099367, 5206993
520099385, 520099394, 520099401, 520099410, 5209994
520099438, 520099447, 520099456, 5200099465,
520099474, and 520099483, reads in pertinent part:

The street giving access to proposed buildingtis no
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duly placed on the official map of the city of New
York, Therefore:
A) No Certificate of Occupancy can be issued
pursuant to Article 3, Section 36 of General
City Law.
B) Proposed construction does not have at least
8% of the total perimeter of building fronting
directly upon a legally mapped street or
frontage space contrary to Section BC501.3.1
of the NYC Building Code; and
WHEREAS, this is an application under General City
Law (“GCL") § 36, to permit the construction of bigen two-
story one-family homes with accessory off-streekipg for
two vehicles; and
WHEREAS, the proposed homes are part of a larger
residential development which front on mapped ttree
(Harbor Road, Leyden Avenue, and Union Avenue)clvtio
not require GCL relief from the Board; and
WHEREAS, a public hearing was held on this
application on January 15, 2013, after due notige b
publication inThe City Record, and then to decision on
January 29, 2013; and
WHEREAS, the subject block (Block 1226) was the
subject of a private rezoning application to chahgdormer
M1-1 zoning district to the current R3A zoning digtt which
was approved by the City Council on May 11, 201t} a
WHEREAS, the subject site is located east of Harbor
Road, north of Leyden Avenue, and west of Unionrwe
within an R3A zoning district; and
WHEREAS, by letter dated November 27, 2012, the
Fire Department states that it has reviewed thpqzal
and has no objection as long as the following dam
are met: (1) interconnected smoke alarms areleial
compliance with NYC Building Code Section 907.2.10;
(2) hydrants are located within 250 feet of theamte
to each home and the hydrants have eight-incleateyr
water mains; (3) the height of the homes do notegc
35 feet above grade plane; (4) No Parking signs are
maintained at the entrance and along one side dféh
access road (McGee Lane) where is parking is
prohibited; and (5) the No Parking signs have a
minimum dimension of 12 inches wide by 18 inches
high and have red letters on a white reflective
background; and
WHEREAS, in response, the applicant submitted a
revised site plan noting the conditions requestethé Fire
Department; and
WHEREAS, accordingly, the Board has determinat th
the applicant has submitted adequate evidencertantahis
approval under certain conditions.
Therefore it is Resolved that the decision of the Staten
Island Borough Commissioner, dated May 31, 20&n@
on Department of Buildings Application Nos. 5200923
520099321, 520099330, 520099349, 520099358, 5260993
520099376, 520099385, 520099394, 520099401, 5200994
520099429, 520099438, 520099447, 520099456,
5200099465, 520099474, and 520099483, is modifiekien
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power vested in the Board by Section 36 of the Gty
Law, and that this appeal is granted, limited ® dlecision
noted abovepn condition that construction shall substantially
conform to the drawing filed with the applicatiorarked
“Received December 18, 2012"—(1) sheet; that tbpgsal
shall comply with all applicable zoning districtjirerements;
and that all other applicable laws, rules, and legguns shall
be complied with; andn further condition:

THAT (1) the applicant will install interconnected
smoke alarms in compliance with NYC Building Code
Section 907.2.10; (2) hydrants will be located b0 feet
of the entrance to each home and the hydranthavi# eight-
inch or greater water mains; (3) the height ofttbmes will
not exceed 35 feet above grade plane; (4) “No Rgikigns
will be maintained at the entrance and along othe sf the
fire access road (McGee Lane) where is parkingoBipited
and the signs will have a minimum dimension of A¢hes
wide by 18 inches high and have red letters on #@ewh
reflective background, in accordance with the B@fsraved
plans;

THAT this approval is limited to the relief gradtby
the Board in response to specifically cited anckdfil
DOB/other jurisdiction objection(s) only;

THAT DOB will review the proposed plans to ensure
compliance with all relevant provisions of the Zumi
Resolution;

THAT the approved plans will be considered appdove
only for the portions related to the specific redjeanted;

THAT the Department of Buildings must ensure
compliance with all other applicable provisionstef Zoning
Resolution, the Administrative Code and any otleéevant
laws  under its  jurisdiction irrespective  of
plan(s)/configuration(s) not related to the retjednted.

Adopted by the Board of Standards and Appeals
January 29, 2013.

287-12-A

APPLICANT — Zygmunt Staszewski, for Breezy Point
Cooperative Inc., owner; Brian Rudolph, lessee.
SUBJECT - Application October 5, 2012 — Proposed
enlargement of existing building located partialiyhin the
bed of a mapped street, contrary to General City La
Section 35, and upgrade of an existing private afiap
system, contrary to the Department of Building ppliR4
zoning district.

PREMISES AFFECTED — 165 Reid Avenue, east side of
Beach 201 Street, 335’ north of Breezy Point Boaidy
Block 16350, Lot 400, Borough of Queens.

COMMUNITY BOARD #14Q

ACTION OF THE BOARD - Application granted on
condition.

THE VOTE TO GRANT —

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtanez ...........cccvvvvvvveeeeeeieee e 5
NEQALIVE: ... .ot 0

THE RESOLUTION —

WHEREAS, the decision of the Queens Borough

Commissioner, dated September 21,
2012, acting on Department of Buildings ApplicatiNo.
420618139, reads in pertinent part:
For Board of Standards and Appeals Only
Al- The proposed enlargement is on a site where
the building and lot are located patrtially in
the bed of a mapped street therefore no
permit or Certificate of Occupancy can be
issued as per Article 3, Section 35 of the
General City Law.

A2- The proposed upgrade of the private disposal

is contrary to the Department of Buildings
policy; and

WHEREAS, a public hearing was held on this
application on January 29, 2013, after due notige b
publication in theCity Record, and then to decision January
29, 2013; and

WHEREAS, by letter dated November 12, 2012 the
Fire Department states that it has reviewed thgesub
proposal and states that as the enlargement istivamel 25
percent of the existing square footage, the Firpaienent
requires that the entire building be fully sprinllg; and

WHEREAS, in response to the Fire Department’s
request the applicant has provided a revised daa p
indicating that the building will be fully sprinkded and smoke
alarms will be interconnected to the existing hanekd
electrical system; and

WHEREAS, by letter dated January 22, 2013, the: Fi
Department states that it has reviewed the sulwnissid has
no further objections; and

WHEREAS, by letter dated October 25, 2012, the
Department of Environmental Protection statesittets no
objection to the subject proposal; and

WHEREAS, by letter dated January 28 , 2012, the
Department of Transportation (“DOT") states thdtas no
objection to the subject proposal; and

WHEREAS, DOT states that the subject lot is not
currently included in the agency's Capital Improesn
Program; and

WHEREAS, accordingly, the Board has determined tha
the applicant has submitted adequate evidencertantahis
approval under certain conditions.

Thereforeit is Resolved that the decision of the Queens
Borough Commissioner, dated September 21, 2012gact
Department of Buildings Application No. 420618139,
modified by the power vested in the Board by Secsb of
the General City Law, and that this appeal is g@imited
to the decision noted abowvan condition that construction
shall substantially conform to the drawing filedttwithe
application marked “Received December 19, 2012€'@dn
sheet; that the proposal shall comply with all &able
zoning district requirements; and that all othgaliapble laws,
rules, and regulations shall be complied with; améurther
condition:

THAT this approval is limited to the relief gradtby
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the Board in response to specifically cited anckdfil
DOB/other jurisdiction objection(s) only;

THAT DOB will review the proposed plans to ensure
compliance with all relevant provisions of the Zumi
Resolution;

THAT the approved plans will be considered appdove
only for the portions related to the specific redjeanted;

THAT the home will be fully sprinklered and wileb
provided with interconnected smoke alarms in acmacd
with the BSA-approved plans;

THAT the Department of Buildings must ensure
compliance with all other applicable
provisions of the Zoning Resolution, the Administ@Code
and any other relevant laws under its jurisdicticespective
of plan(s)/configuration(s) not related to theektjranted.

Adopted by the Board of Standards and Appeals,
January 29, 2013.

119-11-A
APPLICANT — Bryan Cave LLP, for Kimball Group, LLC,
owner.
SUBJECT — Application August 17, 2011 — Appeal segek
a determination that the owner has acquired a camave
vested right to continue development commenced runde
prior zoning regulations in effect on July 14, 200R4
zoning district.
PREMISES AFFECTED - 2230-2234 Kimball Street,
between Avenue U and Avenue V, Block 8556, Lot 55,
Borough of Brooklyn.
COMMUNITY BOARD #18BK

ACTION OF THE BOARD — Laid over to April 9,
2013, at 10 A.M., for deferred decision.

265-12-A & 266-12-A
APPLICANT - Jesse Masyr, Watchel Masyr & Missry,
LLP, for Related Retail Bruckner LLC.
OWNER OF PREMISES - Ciminello Property Associates.
SUBJECT - Application September 5, 2012 — Appeal
challenging Department of Buildings’ determinatibat a
sign is not entitled to continued non-conforming status
as an advertising sign. M1-2 & R4/C2-1 zoning distr
PREMISES AFFECTED — 980 Brush Avenue, southeast
corner of Brush Avenue and Cross Bronx
Expressway/Bruckner Expressway, Block 5542, Lot 41,
Borough of Bronx.
COMMUNITY BOARD #10BX

ACTION OF THE BOARD — Laid over to April 9,
2013, at 1:30 P.M., for postponed hearing.
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115-12-BZ

CEQR #12-BSA-124K

APPLICANT — Sheldon Lobel, P.C., for RMDS Realty
Associates, LLC, owner.

SUBJECT - Application April 24, 2012 — Special P#&rm
(873-44) to allow for a reduction in parking fro/®13to 221
spaces in an existing building proposed to be used
ambulatory diagnostic or treatment facilities irel@&roup 6
parking category B1. C4-2A zoning district.

PREMISES AFFECTED — 701/74588&treet, Seventh and
Eighth Avenues, Block 5794, Lot 150 & 165, Borougfh
Brooklyn.

COMMUNITY BOARD #4BK

ACTION OF THE BOARD - Application granted on
condition.

THE VOTE TO GRANT —

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtanez ...........cccvvvvvvveeeeeeeee e 5
NEQALIVE: ... .ot 0

THE RESOLUTION —

WHEREAS, the decision of the Brooklyn Borough
Commissioner, dated April 6, 2012, acting on Deparit of
Buildings Application No. 320230567, reads in peetit
part:

[R]eduction in the number of off street parking

spaces...requires a special permit from the Board

of Standards and Appeals, pursuant to section ZR

73-44; and

WHEREAS, this is an application under ZR 8§ 73-44
and 73-03, to permit, partially within a C4-2 zamidistrict
and partially within a C4-2A zoning district, a tedion in
the required number of accessory parking spacesiior
office building from 331 to 240, contrary to ZR&31; and

WHEREAS, a public hearing was held on this
application on October 16, 2012, after due notige b
publication in The City Record, with continued Hags on
December 4, 2012 and January 8, 2012, and thextisiah
on January 29, 2013; and

WHEREAS, the premises and surrounding area had
site and neighborhood examinations by Chair Srgana
Vice-Chair Collins, Commissioner Hinkson, Commisgip
Montanez, and Commissioner Ottley-Brown; and

WHEREAS, Community Board 4, Brooklyn,
recommends approval of this application; and

WHEREAS, New York City Council Member Sara M.
Gonzalez provided testimony in support of this aygpion;
and

WHEREAS, the applicant's initial application
requested a reduction in the required number ofssury
parking spaces from 331 to 221 spaces, to be prdvtithe
subject site and at three separate off-site looatiand

WHEREAS, in response to concerns raised by the
Board, the applicant revised its application to/ife a total
of 240 accessory parking spaces, to be providettheat
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subject site and at two off-site locations; and

WHEREAS, the subject site is located on the noghea
corner of ' Avenue and 62 Street, partially within a C4-2
zoning district and partially within a C4-2A zonidggtrict;
and

WHEREAS, the site has approximately 476 feet of
frontage along 62 Street, 180 feet of frontage alon§ 7
Avenue, and a total lot area of 86,680 sq. ft.; and

WHEREAS, the zoning lot is comprised of two tax
lots (Lots 150 and 165), with a four-story buildiog Lot
150 (recently enlarged from two stories) and adtsi@ry
building located on Lot 165 (the “Buildings”), wittotal
floor area for both buildings on the zoning 10266,808 sq.
ft. (2.4 FAR); the maximum permitted floor are2%8,000
sqg. ft. (3.0 FAR); and

WHEREAS, the applicant notes that the Buildings
were originally constructed prior to December 1861,
with a total pre-1961 zoning floor area of 73,344ft for
both buildings; and

WHEREAS, the applicant notes that the only parking
spaces required for the Buildings is for developtsienr
enlargements after December 15, 1961, and sin8d# 3q.
ft. of the Buildings’ floor area existed prior tePember 15,
1961, only 132,464 sq. ft. of the Buildings’ floarea is
subject to the parking requirements of the Zoning
Resolution; and

WHEREAS, the applicant states that the Buildings ar
currently occupied by office space throughout, vaith38-
space parking garage in the cellar of the buildingLot
165, and a 17-space parking garage on a portitredirst
floor of the building on Lot 150; and

WHEREAS, pursuant to ZR § 73-44, the Board may,
in the subject C4-2 and C4-2A zoning districts,ngra
special permit that would allow a reduction in tluenber of
accessory off-street parking spaces required uricker
applicable Zoning Resolution provision, for ambaist
diagnostic or treatment facilities and the noted Gsoup 6
office use in the parking category B1; in the subning
districts, the Board may reduce the required parkiom
one space per 400 sq. ft. of floor area to oneespac 600
sq. ft. of floor area; and

WHEREAS, pursuant to ZR § 36-21 the total number
of required parking spaces for the current andgseg uses
at the site is 331; and

WHEREAS, the applicant represents that the proposed
use of the site does not require 331 accessoryingark
spaces; and

WHEREAS, in addition to the 155 accessory parking
spaces provided within the Buildings, the appliganposes
to provide an additional 85 parking spaces at tW«site
locations, for a total of 240 accessory parkingcegaand

WHEREAS, specifically, the applicant states that 63
accessory spaces will be provided at 6208&nue (Block
5794, Lot 75), and 22 accessory spaces will beigeavat
720 64" Street (Block 5821, Lot 13); and

WHEREAS, the applicant represents that the proposed
240 parking spaces are sufficient to accommodage th

165

parking demand generated by the use of the site; an

WHEREAS, the applicant notes that the proposed tota
of 240 accessory parking spaces would provide 182mo
spaces than the minimum of 221 required underkeisl
permit; and

WHEREAS, ZR § 73-44 requires that the Board must
determine that the ambulatory diagnostic or treatme
facility and Use Group 6 use in the B1 parking gatg are
contemplated in good faith; and

WHEREAS, the applicant notes that the existing
tenants at the Buildings are all Use Group 6 psifesl
offices and the recently completed enlargementhi® t
building on Lot 150 will facilitate expanded flo@rea
available to the existing tenants or comparablartes) and

WHEREAS, in addition, the applicant states that any
Certificate of Occupancy for the building will stathat no
subsequent Certificate of Occupancy may be issutz i
use is changed to a use listed in parking cateBargless
additional accessory off-street parking spacescserfit to
meet such requirements are provided on the sitéthin
the permitted off-street radius; and

WHEREAS, the Board finds that the applicant has
submitted sufficient evidence of good faith in maining
the noted uses at the site; and

WHEREAS, while ZR § 73-44 allows the Board to
reduce the required accessory parking, the Boapebisted
an analysis about the impact that such a reductigyt
have on the community in terms of available onedtre
parking; and

WHEREAS, in response, the applicant states that the
site is well served by mass transit, as it is @séime block
as the entrance to the MTA N Subway Line, and Ritses
running along 8 Avenue and 65 Street, one block away
from the site, are utilized by a significant numbur
employees and visitors to the site; and

WHEREAS, the applicant represents that the demand
for on-site parking at the Buildings is further diished by
the fact that a number of employees and visitothecsite
live close enough to walk, and visitors are ofteopged
off/picked up, such that they do not require a spahen
they come to the site; and

WHEREAS, the applicant submitted a parking demand
and capacity analysis report which states that only
approximately 50 percent of the Buildings’ current
employees travel by private auto or park on-sitel the
Buildings’ current occupants do not fully utilizeet on-site
parking that is available, as utilization of theilBings’
parking facilities is 81 percent, with 126 of 15pases
occupied; and

WHEREAS, the applicant also submitted an on-street
parking survey which reflects that between 11:00. and
2:00 p.m. approximately 21 legal spaces out of
approximately 359 spaces, or six percent, werdahlaiin
the immediate vicinity of the site; and

WHEREAS, based upon the above, the Board agrees
that the accessory parking space needs can be
accommodated even with the parking reduction; and



MINUTES

WHEREAS, accordingly, the Board finds that, under
the conditions and safeguards imposed, any hazard o
disadvantage to the community at large due totbpqsed
special permit use is outweighed by the advantagdse
derived by the community; and

WHEREAS, therefore, the Board has determined that
the evidence in the record supports the requisitdinfgs
pursuant to ZR 8§ 73-44 and 73-03; and

WHEREAS, the project is classified as an unlisted
action pursuant to 6 NYCRR, Part 617.4; and

WHEREAS, the Board has conducted an
environmental review of the proposed action and has
documented relevant information about the projedhi
Final Environmental Assessment Statement (EAS) CEQR
No. 12BSA124K, dated April 17, 2012; and

WHEREAS, the EAS documents that the project as
proposed would not have significant adverse impaats
Land Use, Zoning, and Public Policy; Socioeconomic
Conditions; Community Facilities and Services; Open
Space; Shadows; Historic Resources; Urban Designh an
Visual Resources; Neighborhood Character; Natural
Resources; Waterfront Revitalization Program;
Infrastructure; Hazardous Materials; Solid Wasted an
Sanitation Services; Energy; Traffic and Parkingansit
and Pedestrians; Air Quality; Noise; and PublicHeand

WHEREAS, no other significant effects upon the
environment that would require an Environmental dietp
Statement are foreseeable; and

WHEREAS, the Board has determined that the
proposed action will not have a significant advenspact
on the environment.

Therefore it is Resolved, that the Board of Standards
and Appeals issues a Negative Declaration undefGRR
Part 617 and 86-07(b) of the Rules of ProcedureCity
Environmental Quality Review and makes each andyeve
one of the required findings under ZR 8§ 73-44&/03 to
permit, partially within a C4-2 zoning district apdrtially
within a C4-2A zoning district, a reduction in tregquired
number of accessory parking spaces for an offidielibg
from 331 to 240, contrary to ZR 8§ 36-21; on comditthat
all work shall substantially conform to drawings tagy
apply to the objections above noted filed with this
application marked “Received January 24, 2013” enty
(20) sheets, and on further condition:

THAT there shall be no change in the operatiomef t
site without prior review and approval by the Bgard

THAT a minimum of 240 parking spaces will be
provided, with 155 parking spaces located in thidhgs,

63 parking spaces located at 62688enue (Block 5794,
Lot 75), and 22 parking spaces located at 720 S4eet
(Block 5821, Lot 13);

THAT no certificate of occupancy may be issuebiéf t
use is changed to a use listed in parking cateBargless
additional accessory off-street parking spacescserfit to
meet such requirements are provided on the sitéthin
the permitted off-street radius;

THAT the above conditions shall appear on the
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Certificate of Occupancy;

THAT the layout and design of the accessory parking
lot shall be as reviewed and approved by the Deyeant of
Buildings;

THAT this approval is limited to the relief grantby
the Board in response to specifically cited anedfil
DOBJ/other jurisdiction objection(s) only;

THAT the approved plans shall be considered
approved only for the portions related to the dpecélief
granted; and

THAT the Department of Buildings must ensure
compliance with all of applicable provisions of thening
Resolution, the Administrative Code and any otbévant
laws under its  jurisdiction irrespective  of
plan(s)/configuration(s) not related to the refjedinted.

Adopted by the Board of Standards and Appeals,
January 29, 2013.

9-12-BZ

APPLICANT - Eric Palatnik, P.C., for Mikhail Dadash
owner.

SUBJECT — Application January 17, 2012 — Speciatire
(873-622) for the enlargement of an existing sirighaily
home, contrary to floor area (§23-141). R3-1 zgnin
district.

PREMISES AFFECTED - 186 Girard Street, corner of
Oriental Boulevard and Girard Street, Block 874&, 278,
Borough of Brooklyn.

COMMUNITY BOARD #15BK

THE VOTE TO CLOSE HEARING —

Affirmative: Chair Srinivasan, Vice Chair Collin,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtANEZ..........cccvveeeeeiieeeeeeeeeirreeee e 5
N TS0 F= LAY PSS 0

ACTION OF THE BOARD — Laid over to February
12, 2013, at 1:30 P.M., for decision, hearing abse

61-12-BZ

APPLICANT — Sheldon Lobel, P.C., for Martha Schwart
owner; Altamarea Group, lessee.

SUBJECT - Application March 15, 2012 — Variance287
21) to permit a UG 6 restaurant in a portion ofdbkar and
first floor, contrary to use regulations (842-1011-5B
zoning district.

PREMISES AFFECTED — 216 Lafayette Street, between
Spring Street and Broome Street, 25’ of frontagmal
Lafayette Street, Block 482, Lot 28, Borough of Mattan.
COMMUNITY BOARD #2M

THE VOTE TO REOPEN HEARING -

Affirmative: Chair Srinivasan, Vice Chair Collin,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MoONtaNEZ.............cceeeeeeiieemeeeererreeeeeeeeenne 5
NEGALIVE:....ceeiietiie ettt ettt e e 0
THE VOTE TO CLOSE HEARING —

Affirmative: Chair Srinivasan, Vice Chair Collin,
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Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtANEZ............ccovveiueimmeecmeeenieeeeeeneees 5

ACTION OF THE BOARD - Laid over to February
26, 2013, at 1:30 P.M., for decision, hearing dallose

106-12-BZ
APPLICANT - Eric Palatnik, P.C., for Edgar Soto,r®x;
Autozone, Inc., lessee.
SUBJECT - Application April 17, 2012 — Special P#rm
(873-50) to permit the development of a new oneystail
store (UG 6), contrary to rear yard regulations3(892).
C8-3 zoning district.
PREMISES AFFECTED — 2102 Jerome Avenue between
East Burnside Avenue and East I&treet, Block 3179,
Lot 20, Borough of Bronx.
COMMUNITY BOARD #5BX

ACTION OF THE BOARD - Laid over to February
26, 2013, at 1:30 P.M., for continued hearing.

148-12-BZ
APPLICANT - Eric Palatnik, P.C., for Esther Kuesspu
owner.
SUBJECT - Application May 8, 2012 — Special Permit
(873-621) for the enlargement of an existing sirfghaily
semi-detached residence, contrary to floor aréaplerage
and open space (ZR §23-141(b)). R4 zoning district.
PREMISES AFFECTED — 981 East®Street, between
Avenue | and Avenue J, Block 7593, Lot 12, Boroadh
Brooklyn.
COMMUNITY BOARD #14BK

ACTION OF THE BOARD — Laid over to March 5,
2013, at 1:30 P.M., for continued hearing.

159-12-BZ

APPLICANT - Eric Palatnik, P.C., for Joseph L. Moss
owner.

SUBJECT — Application May 22, 2012 — Variance (13-
to allow for the enlargement of a Use Group 4 meldi
office building, contrary to rear yard requiremg(g@4-36).
R3-2 zoning district.

PREMISES AFFECTED — 94-07 186venue, between
Cross Bay Boulevard and Killarney Street, Block 885
Lot 67, 69, Borough of Queens.

COMMUNITY BOARD #10Q

THE VOTE TO CLOSE HEARING —

Affirmative: Chair Srinivasan, Vice Chair Collin,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtaNEZ...........cccuvveeeeiieeeeecceireeee e 5
NEGALIVE:....ceiii ittt et 0

ACTION OF THE BOARD - Laid over to February
26, 2013, at 1:30 P.M., for decision, hearing dalose
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233-12-BZ
APPLICANT — Richard G. Leland, Esq./Fried Frank ftar
Shriver & Jacob, for Porsche Realty, LLC, owner;nVa
Wagner Communications, lessee.
SUBJECT — Application July 19, 2012 — Variance (812
to legalize an advertising sign in a residentiadtritit,
contrary to use regulations (§22-00). R3X zonirgyritit.
PREMISES AFFECTED - 246-12 South Conduit Avenue,
bounded by 139 Avenue, 248 Street and South Conduit
Avenue, Block 13622, Lot 7, Borough of Queens.
COMMUNITY BOARD #13Q

ACTION OF THE BOARD - Laid over to February
26, 2013, at 1:30 P.M., for continued hearing.

234-12-BZ

APPLICANT — Rothkrug Rothkrug & Spector LLP, for
1776 Eastchester Realty LLC, owner; LA Fitnesssdes
SUBJECT - Application July 20, 2012 — Special Pérmi
(873-36) to allow a physical culture establishm@m
Fitness). M1-1 zoning district.

PREMISES AFFECTED - 1776 Eastchester Road, east of
Basset Avenue, west of Marconi Street, 385 north o
intersection of Basset Avenue and EastchestertSBleek
4226, Lot 16, Borough of Bronx.

COMMUNITY BOARD #11BX

THE VOTE TO CLOSE HEARING —

Affirmative: Chair Srinivasan, Vice Chair Collin,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtANEZ..........ccccvveeeeeiieeeeeeeeeirreeee e 5
NS0 = LAY PSR 0

ACTION OF THE BOARD — Laid over to February
26, 2013, at 1:30 P.M., for decision, hearing abse

294-12-BZ
APPLICANT - Eric Palatnik, P.C., for David Katzive,
owner; Thomas Anthony, lessee.
SUBJECT — Application October 11, 2012 — Speciahiite
(873-36) to allow a physical culture establishment
(Everyday Athlete). C5-2A/DB special zoning district.
PREMISES AFFECTED - 130 Clinton Street, aka 124
Clinton Street, between Joralemon Street and Ailane,
Block 264, Lot 17, Borough of Brooklyn.
COMMUNITY BOARD #2BK

ACTION OF THE BOARD — Laid over to March 5,
2013, at 1:30 P.M., for continued hearing.

295-12-BZ

APPLICANT — Sheldon Lobel, P.C., for Laura Danaifia
Scott Danoff, owners.

SUBJECT — Application October 15, 2012 — Variarg#¢
21) to permit the expansion of a non-conforming Geaup

4 dentist's office, contrary to §52-22. R1-2 zgndistrict.
PREMISES AFFECTED — 49-33 Little Neck Parkway,
Block 8263, Lot 110, Borough of Queens.
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COMMUNITY BOARD #11Q
ACTION OF THE BOARD - Laid over to February
26, 2013, at 1:30 P.M., for continued hearing.

302-12-BZ
APPLICANT - Davidoff Hutcher & Citgron LLP, for YHD
18 LLC, owner; Lithe Method LLC, lessee.
SUBJECT — Application October 18, 2012 — Speciafiite
(873-36) to allow a physical culture establishm@rithe
Method). C6-4A zoning district.
PREMISES AFFECTED - 32 West “I&treet, between
Fifth and Sixth Avenues, Block 819, Lot 1401, Bayhuof
Manhattan.
COMMUNITY BOARD #5M

ACTION OF THE BOARD - Laid over to February
26, 2013, at 1:30 P.M., for continued hearing.

Jeff Mulligan, Executive Director

Adjourned: P.M.
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*CORRECTION

This resolution adopted on December 4, 2012, under
Calendar No. 143-07-BZ and printed in Volume 97|&in
No. 50, is hereby corrected to read as follows:

143-07-BZ
APPLICANT — Fredrick A. Becker, for Chabad House of
Canarsie, Inc., owner.

SUBJECT — Application July 16, 2012 — Extensioitiofie

to complete construction of an approved varian@Z@{&1)

to permit the construction of a three-story andlacel
synagogue, which expired on July 22, 2012. R2rmpni
district.

PREMISES AFFECTED - 6404 Strickland Avenue,
northeast corner of Strickland Avenue and EaSt®deet,
Block 8633, Lot 1, Borough of Brooklyn.

COMMUNITY BOARD #18BK

ACTION OF THE BOARD - Application granted on
condition.

THE VOTE TO GRANT —

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner Montanez

THE RESOLUTION —

WHEREAS, this is an application for a reopening an
an extension of time to complete construction of a
previously granted variance to permit the consioucof a
three-story and cellar synagogue with accessoiyioeb-
based preschool, which expired on July 22, 201&; an

WHEREAS, a public hearing was held on this
application on October 23, 2012, after due notige b
publication inThe City Record, and then to decision on
December 4, 2012; and

WHEREAS, the premises and surrounding area had site
and neighborhood examinations by Chair Srinivasath a
Commissioner Ottley-Brown; and

WHEREAS, the subject site is located on the nathe
corner of Strickland Avenue and East'&treet, within an R2
zoning district; and

WHEREAS, on July 22, 2008, under the subject
calendar number, the Board granted a variancertoifpihe
proposed construction of a three-story and cejlaagogue
with accessory religious-based preschool, contrarihe
underlying zoning district regulations for frontkside yards,
floor area and floor area ratio, front wall heigtity exposure
plane, and parking; and

WHEREAS, substantial construction was to be
completed by July 22, 2012, in accordance with ZR23;
and

WHEREAS, the applicant states that due to financin
delays, additional time is necessary to completeptioject;
thus, the applicant now requests an extensionnuoé tio
complete construction; and

WHEREAS, the applicant represents that the ovger i
now prepared to proceed with construction; and
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WHEREAS, based upon its review of the record, the
Board finds that the requested extension of tiretaplete
construction is appropriate with certain conditiaaset forth
below.

ThereforeitisResolved that the Board of Standards and
Appealsreopens andamends the resolution, dated July 22,
2008, so that as amended this portion of the régnlahall
read: “to grant an extension of the time to conaplet
construction for a term of four years, to expird@tember 4,
2016;0n condition:

THAT substantial construction will be completed by
December 4, 2016;

THAT all conditions from prior resolutions not
specifically waived by the Board remain in effect;

THAT this approval is limited to the relief gradtby
the Board in response to specifically cited anckdfil
DOB/other jurisdiction objection(s) only; and

THAT the Department of Buildings must ensure
compliance with all other applicable provisionstef Zoning
Resolution, the Administrative Code, and any otb&vant
laws under its jurisdiction irrespective of plang)d/or
configuration(s) not related to the relief granted.

(DOB Application No. 302279488)

Adopted by the Board of Standards and Appeals,

December 4, 2012.

*The resolution has been revised to correct the Publ
Hearing date on the 2 WHEREAS, and the location on
4" WHEREAS. Corrected in Bulletin Nos. 4-5, Vol. 98,
dated February 7, 2013.
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