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DOCKETS

New Case Filed Up to January 15, 2013

3-13-BZ

3231-3251 Richmond Avenue, east side Richmond Aerdetween Arthur Kill Road, Getz
and Gurley Aves., Block 5533, Lot(s) 47,58,62, 1B 0ugh ofStaten Island, Community
Board: 3. Special Permit (§73-36) to permit the operatmha physical culture
establishment. C4-1 (SRD) zoning district.

4-13-BZ

1623 Flatbush Avenue, East 32nd Street and New Yedaue, Block 7578, Lot(s) 49,
Borough ofBrooklyn, Community Board: 17. Special Permt (§73-36) a Physical Culture
Establishment on ground and cellar floors. C84airzg district.

5-13-BZ

34-47 107th Street, Eastern side of 107th Stredblotk between 34th and 37th Avenues.,
Block 1749, Lot(s) 66,67, Borough Queens, Community Board: 3 Variance (§872-21) to
permit the construction of an education center (@s®ip 3A) in connection with an existing
community facility contrary to lot coverage, froydrd, side yard, side yard setback, and
planting strips. R5 zoning district.

6-13-BZ

2899 Nostrand Avenue, east side of Nostrand AvemdeAvenue P and Marine Parkway.,
Block 7691, Lot(s) 13, Borough &rooklyn, Community Board: 18. Variance (872-21)
to permit the construction of a synagogue and dchibiie premises, which is contrary to
bulk regulations for community facility in the rdsitial use districts. R3-2 zoning district.

7-13-BZ

1644 Madison Place, south side of Madison Placedst Avenue P and Quentin Road,
Block 7701, Lot(s) 58, Borough &frooklyn, Community Board: 18. Special Permit (§73-
621) for the enlargement of an single family comtrep floor area, open space and lot
coverage (ZR23-141). R3-2 zoning district.

DESIGNATIONS: D-Department of Buildings; B.BK.-Department of Buildings,
Brooklyn; B.M.-Department of Buildings, Manhattan; B.Q.-Department of Buildings,
Queens; B.S.I.-Department of Buildings, Staten Istad; B.BX.-Department of Building,
The Bronx; H.D.-Health Department; F.D.-Fire Department.
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CALENDAR

FEBRUARY 5, 2013, 10:00 A.M.

NOTICE IS HEREBY GIVEN of a public hearing,
Tuesday morning, February 5, 2013, 10:00 A.M., &t 2
Reade Street, Spector Hall, New York, N.Y. 1000vVthe
following matters:

SPECIAL ORDER CALENDAR

167-95-BZ

APPLICANT — Walter T. Gorman, P.E., for Springfidld

I. Cemetery Society, owners.

SUBJECT — Application September 21, 2012 — Extensfo
Term of a previously approved variance (872-21)cihi
permitted the maintenance and repairs of motoraipdr
cemetery equipment and parking and storage of motor
vehicles accessory to the repair facility which ieaqh on
February 4, 2012. An amendment of the resolutipn b
reducing the area covered by the variance. R3Angon
district.

PREMISES AFFECTED — 121-18 Springfield Boulevard,
west side of Springfield Boulevard, 166/15’ soufda1™
Avenue, Block 12695, Lot 1, Borough of Queens.
COMMUNITY BOARD #12Q

211-00-BZ

APPLICANT - Sheldon Lobel, P.C., for Hoffman &
Hoffman, LLC, owner.

SUBJECT - Application August 10, 2012 — Extensién o
Time to complete construction of a previously appib
Variance (872-21) which permitted the legalizatioh
residential units on the second through fourth rfoof a
mixed use four story building, manufacturing argidential
(UG 17 & 2) which expired on April 17, 2005; Amendmnt
for minor modification to the approved plans; Waigéthe
Rules. M1-2 zoning district.

PREMISES AFFECTED - 252 Norman Avenue, southeast
corner of the intersection of Norman Avenue and Néwon
Street, Block 2657, Lot 1, Borough Brooklyn.
COMMUNITY BOARD #1BK

APPEALS CALENDAR

190-12-A, 191-12-A & 192-12-A

APPLICANT — Davidoff Hutcher & Citron, LLP, for Flie
Outdoor LLC.

OWNER OF PREMISES - JRR Realty Co., Inc.
SUBJECT - Application June 13, 2012 — Appeals from
Department of Buildings' determination that signs aot
entitled to continued legal status as advertisigg.sM1-4
zoning district.

PREMISES AFFECTED — 42-45 {2Street, north of
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Northeast corner of 12Street and 4% Street, Block 458,
Lot 83, Borough of Queens.
COMMUNITY BOARD #2Q

203-12-A

APPLICANT — Davidoff Hutcher & Citron LLP, for CBS
Outdoor, Inc.

OWNER OF PREMISES — Gemini 442%6treet H LLC.
SUBJECT - Application June 28, 2013 — Appeal from
Department of Buildings' determination that signnist
entitted to continued non-conforming use status as
advertising sign. C2-5 /HY Zoning District

PREMISES AFFECTED — 442 West 36treet, east of
southeast corner of f\venue and 36 Street, Block 733,
Lot 60, Borough of Manhattan.

COMMUNITY BOARD #4M

FEBRUARY 5, 2013, 1:30 P.M.

NOTICE IS HEREBY GIVEN of a public hearing,
Tuesday afternoon, February 5, 2013, at 1:30 Pav22
Reade Street, Spector Hall, New York, N.Y. 1000vthe
following matters:

ZONING CALENDAR

50-12-BZ

APPLICANT — Gerald J. Caliendo, R.A., AlA, for 1BD
Holding LLC/Donald McLoughlin, owner.

SUBJECT - Application March 5, 2012 — Variance (872
21) to allow for the construction of a commerciallthing
contrary to use regulations, ZR 22-00. R3-2 zoxiistrict.
PREMISES AFFECTED - 177-60 South Conduit Avenue,
south side of South Conduit Avenue, 229/83’ wesiooher

of South Conduit Avenue and Farmers Boulevard, Bloc
13312, Lot 146, Borough of Queens.

COMMUNITY BOARD #12Q

161-12-BZ

APPLICANT - Francis R. Angelino, Esq., for Soly D.
Bawabeh, for Global Health Clubs, LLC, owner.
SUBJECT — Application May 31, 2012 — Special Permit
(873-36) to permit a physical culture establishim{&atro
Fitnes3 on the ground and second floor of an existing
building. C8-2 zoning district.

PREMISES AFFECTED - 81 East '9Street, corner of
East 98' Street and Ralph Avenue, Block 3530, Lot 1,
Borough of Brooklyn.

COMMUNITY BOARD #16BK




CALENDAR

238-12-BZ

APPLICANT — Harold Weinberg, for Stuart Ditchek,
owner.

SUBJECT — Application August 1, 2012 — Special Rerm
(873-622) for the enlargements of single family leom
contrary floor area and lot coverage (ZR 8§23-14ldg
yards (ZR 23-461) and less than the required raat (ZR
§23-47). R 3-2 zoning district.

PREMISES AFFECTED — 1713 East'®?Street, between
Quentin Road and Avenue R, Block 6806, Lot 86, Bgio
of Brooklyn.

COMMUNITY BOARD #15BK

296-12-BZ

APPLICANT - Rothkrug Rothkrug & Spector, LLP, for
2374 Concourse Associates LLC, owner; Blink 2374r@r
Concourse Inc., lessee.

SUBJECT — Application October 16, 2012 — Speciahiite
(873-36) to permit a physical culture establishm@&tink
Fitnes$ within existing building. C4-4 zoning district.
PREMISES AFFECTED - 2374 Grand Concourse,
northeast corner of intersection of Grand Concoarse
East 184 Street, Block 3152, Lot 36, Borough of Bronx.
COMMUNITY BOARD #5BX

Jeff Mulligan, Executive Director
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MINUTES

REGULAR MEETING
TUESDAY MORNING, JANUARY 15, 2013
10:00 A.M.

Present: Chair Srinivasan, Vice-Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner Montanez.

SPECIAL ORDER CALENDAR

812-61-BZ

APPLICANT — Peter Hirshman, for 80 Park Avenue
Condominium, owner.

SUBJECT — Application June 28, 2012 — Extensiohesfn
(811-411) of approved variance permitting the u$e o
accessory multiple dwelling garage for transienkia,
which expires on October 24, 2012. R10, R8B zoning
district.

PREMISES AFFECTED - 74-82 Park Avenue, southwest
corner of East 39Street and Park Avenue, Block 868, Lot
7502, Borough of Manhattan.

COMMUNITY BOARD #6M

ACTION OF THE BOARD - Application granted on
condition.

THE VOTE TO GRANT —

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtanez ..........ccccuvvvvvveeeeeeieee e 5
NEQALIVE: ... .ot 0

THE RESOLUTION —

WHEREAS, this is an application for a reopening an
an extension of the term for a previously grantadance
for a transient parking garage, which expired otoBer 24,
2012; and

WHEREAS, a public hearing was held on this
application on December 4, 2012, after due notige b
publication inThe City Recordand then to decision on
January 15, 2013; and

WHEREAS, Community Board 6, Manhattan, does
not object to this application; and

WHEREAS, the subject site is located on the soetiw
corner of Park Avenue and East'®treet, partially within an
R8B zoning district and partially within an R10 g
district; and

WHEREAS, portions of the cellar and first flooear
occupied by a 91-space accessory parking garade; an

WHEREAS, on October 24, 1961, under the subject
calendar number, the Board granted a variance guoirso
Section 60(3) of the Multiple Dwelling Law (“MDL"}o
permit a maximum of 149 surplus parking spacestaded
for transient parking for a term of 21 years; and

WHEREAS, most recently, on August 5, 2003, the
Board granted a ten-year extension of term, whigired on
October 24, 2012; and

WHEREAS, the applicant now requests an additional
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extension of term; and

WHEREAS, the applicant submitted a photographef t
sign posted onsite, which states building resideigist to
recapture the surplus parking spaces; and

WHEREAS, based upon its review of the record, the
Board finds that the requested extension of teappsopriate
with certain conditions set forth below.

Therefore itis Resolvedat the Board of Standards and
Appealsreopensand amendsthe resolution having been
adopted on October 24, 1961, so that, as amentid, t
portion of the resolution shall read: “to permitadtension of
term for an additional 10 years from the expiratibtine prior
grant, to expire on October 24, 2088;conditiorthat the use
and operation of the site shall substantially conféo the
previously approved plamsdthat all work shall substantially
conform to drawings filed with this application amwrked
‘Received June 18, 2012-(2) sheets and ‘December 3
2013’-(1) sheet; andn further condition

THAT this term will expire on October 24, 2022;

THAT a sign stating that the spaces devoted tigan
parking can be recaptured by residential tenan®0athays’
notice to the owner be located in a conspicuousephathin
the garage, permanently affixed to the wall;

THAT the above conditions and all relevant cdndg
from the prior resolutions will appear on the dixdite of
occupancy;

THAT the layout of the parking lot shall be as aped
by the Department of Buildings;

THAT this approval is limited to the relief gradtby
the Board in response to specifically cited anckdfil
DOB/other jurisdiction objection(s) only;

THAT the Department of Buildings must ensure
compliance with all other applicable provisionstef Zoning
Resolution, the Administrative Code and any otleézvant
laws under its jurisdiction irrespective of plang)d/or
configuration(s) not related to the relief granted.

(DOB Application No. 100493814)

Adopted by the Board of Standards and Appeals,

January 15, 2013.

135-01-BZ

APPLICANT — Rothkrug Rothkrug & Spector, LLP, fonG
Go Leasing Corp., owner.

SUBJECT - Application November 29, 2011 — Extension
Term (811-411) of an approved variance which peeaia
high speed auto laundry (UG 16B) which expired on
October 30, 2011; Extension of Time to obtain aieate

of Occupancy which expired on October 30, 2002;\Atai
of the Rules. C1-2(R5) zoning district.

PREMISES AFFECTED - 1815/17 B6Street, 78"
8.3"northwest 88 Street and New Utrecht Avenue, Block
6344, Lot 69, Borough of Brooklyn.

COMMUNITY BOARD #11BK

ACTION OF THE BOARD - Application granted on
condition.

THE VOTE TO GRANT —



MINUTES

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtanez ..........cccvvvvvvveeeeeeieee e 5
NEQALIVE:.....eeie et 0

THE RESOLUTION —

WHEREAS, this is an application for a reopening, a
extension of term, and an extension of time to iob&a
certificate of occupancy for a high speed autodayUse
Group 16), which expired on October 30, 2011; and

WHEREAS, a public hearing was held on this
application on February 7, 2012, after due notige b
publication inThe City Recorgwith continued hearings on
May 1, 2012 and June 5, 2012, and then to decision
January 15, 2013; and

WHEREAS, the premises and surrounding area head sit
and neighborhood examinations by Chair Sriniva¥éce-
Chair Collins, Commissioner Montanez, and Commissio
Ottley-Brown; and

WHEREAS, Community Board 11, Brooklyn,
recommends approval of this application; and

WHEREAS, the site is an irregularly-shaped through
lot with 71.3 feet of frontage on the west sideN#w
Utrecht Avenue and 42.25 feet of frontage on théhrside
of 86" Street, within a C1-2 (R5) zoning district; and

WHEREAS, the Board has exercised jurisdiction over
the subject site since April 30, 1957 when, undBARCal.

No. 318-56-BZ, the Board granted a variance to figha
construction of a high speed auto laundry, forrentef ten
years; and

WHEREAS, subsequently, the grant was amended and
the term extended at various times, until its etn on
October 25, 1997; and

WHEREAS, on October 30, 2001, under the subject
calendar number, the Board granted an applicatidenZR §
11-411 to re-establish the expired variance foigh Bpeed
auto laundry, for a term of ten years, which expimn
October 30, 2011; and

WHEREAS, a condition of the grant was that a
certificate of occupancy be obtained by OctobeP802; and

WHEREAS, the applicant now seeks an additional
extension of the term and extension of time to iobta
certificate of occupancy; and

WHEREAS, pursuant to ZR § 11-411, the Board may
permit an extension of term; and

WHEREAS, at hearing, the Board raised concernstabo
the canopy on the building, which was not reflectadhe
previously-approved plans, and questioned whether t
signage on the site was in compliance with C1 idistr
regulations; and

WHEREAS, in response, the applicant submitted a
photograph from October 9, 2000 which reflects tiat
canopy on the building has been in place sinc@taeous
approval and that its omission on the previouslyraped
plans was an oversight; and

WHEREAS, the applicant also submitted photographs
reflecting that the signage that exceeded the @acgiarea
requirements has been removed, and states thsitehsill
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comply with C1 district signage regulations; and

WHEREAS, based upon its review of the record, the
Board finds that the requested extension of tedreatension
of time are appropriate with certain conditionssas forth
below.

Therefore itis Resolvetat the Board of Standards and
Appealsreopensandamendghe resolution, dated October
30, 2001, so that as amended this portion of theluon
shall read: “to extend the term for a period ofytears from
October 30, 2011, to expire on October 30, 20a4;
conditionthat any and all work shall substantially confaom
drawings as they apply to the objections aboveddiled
with this application marked ‘Received May 31, 26(1)
sheet; anan further condition

THAT the term of this grant will expire on Octol&,
2021;

THAT the signage on the site will comply with C1
district regulations;

THAT the above conditions will appear on the
certificate of occupancy;

THAT a new certificate of occupancy will be obtaine
by January 15, 2014;

THAT all conditions from the prior resolution not
specifically waived by the Board remain in effentd

THAT this approval is limited to the relief gradtby
the Board in response to specifically cited anckdfil
DOB/other jurisdiction objection(s) only; and

THAT the Department of Buildings must ensure
compliance with all other applicable provisions thg
Zoning Resolution, the Administrative Code and ather
relevant laws under its jurisdiction irrespectivieptan(s)
and/or configuration(s) not related to the reliefrged.”

(Alt. No. 535)

Adopted by the Board of Standards and Appeals,

January 15, 2013.

551-37-BZ
APPLICANT - Eric Palatnik, P.C., for Manocher M.
Mehrfar, owner.
SUBJECT - Application October 12, 2012 — Extengibn
Term (811-411) of approved variance for the comtthu
operation of an automobile repair shRed's Auto Repgir
which expired on July 15, 2012; Waiver of the RulB4.-2
zoning district.
PREMISES AFFECTED — 233-02 Northern Boulevard,
between 23% and 235 Street, Block 8166, Lot 20,
Borough of Queens.
COMMUNITY BOARD #11Q

ACTION OF THE BOARD - Laid over to February
12, 2013, at 10 A.M., for continued hearing.




MINUTES

173-99-BZ

APPLICANT - Gerald J. Caliendo, R.A., AlA, for
LaGuardia Center, owner; LaGuardia Fitness Cerit€r, L
Matrix Fitness Club, lessee.

SUBJECT — Application July 9, 2012 — Extension effh
of a previously granted Special Permit (§73-36) ttoe
continued operation of a Physical Culture Estabiisht
(Matrix Fitness Clul which expired on March 6, 2011,
Amendment for an increase in floor area at theacédivel;
waiver of the Rules. M-1 zoning district.

PREMISES AFFECTED - 43-60 Ditmars Boulevard,
southeast side of Ditmars Boulevard on the coroenéd
by Ditmars Boulevard and #3Avenue, Block 782, Lot 1,
Borough of Queens.

COMMUNITY BOARD #1Q

THE VOTE TO CLOSE HEARING —

Affirmative: Chair Srinivasan, Vice Chair Collin,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtaNEzZ...........cccveeeeeiiceeeeccecvreee e 5
NEGALIVE:....ceeiiiiiie et et e e 0

ACTION OF THE BOARD - Laid over to February
12, 2013, at 10 A.M., for decision, hearing closed.

18-02-BZ
APPLICANT - Rothkrug Rothkrug & Spector, LLP, for
8610 Flatlands Realty, LLC, owner.
SUBJECT - Application August 17, 2012 — Extensién o
Term (811-411) of an approved variance for the icoet
operation of an automotive laundry (UG 16B) whighieed
on August 13, 2012. C2-3/R5D zoning district.
PREMISES AFFECTED - 8610 Flatlands Avenue,
southwest corner of intersection of Flatlands Aweand
87" Street, Block 8023, Lot 39, Borough of Brooklyn.
COMMUNITY BOARD #18BK

ACTION OF THE BOARD - Laid over to February
12, 2013, at 10 A.M., for continued hearing.

141-06-BZ
APPLICANT - Eric Palatnik, P.C., for Congregation
Tefiloh Ledovid, owner.
SUBJECT - Application August 7, 2012 — Extension of
Time to complete construction of a previously app
variance (872-21) permitting the construction aheee-
story synagogueQongregation Tefiloh Ledovidwhich
expired on June 19, 2011; Waiver of the Rules.z&%ng
district.
PREMISES AFFECTED — 2084 BBtreet, corner of 21
Avenue and 60 Street, Block 5521, Lot 42, Borough of
Brooklyn.
COMMUNITY BOARD #12BK

ACTION OF THE BOARD - Laid over to February
12, 2013, at 10 A.M., for continued hearing.
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APPEALS CALENDAR

85-12-A

APPLICANT - Fried Frank by Richard G. Leland, Edqr,
Take Two Outdoor Media LLC c/o Van Wagner
Communication LLC.

OWNER OF PREMISES — G.A.L. Manufacturing Company
SUBJECT - Application April 6, 2012 — Appeal from
determination of the Department of Buildings regrgd
right to maintain existing advertising signs. M1zdning
district.

PREMISES AFFECTED - 50 East 1%3treet, bounded by
Metro North and the Metro North Station; an off pato the
Major Deegan Expressway, E. 153treet, E. 153 Street
and the Bronx Terminal Market, Block 2539, Lot 132,
Borough of Bronx.

COMMUNITY BOARD #4BX

ACTION OF THE BOARD — Appeal Denied.

THE VOTE TO GRANT —

AFfIFMALIVE: ..o 0
Negative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtANEZ .........ccoovverereneneeeeee e 5

THE RESOLUTION —

WHEREAS, the subject appeal comes before the Board
in response to a Notice of Sign Registration Riadetter
from the Bronx Borough Commissioner of the Departihoé
Buildings (“DOB”), dated March 7, 2012, denying
registration for a sign at the subject site (thendF
Determination”), which reads, in pertinent part:

The Department of Buildings is in receipt of

additional documentation submitted in response to

the Deficiency Letter from the Signs Enforcement

Unit and in connection with the application for

registration of the above-referenced sign.

Unfortunately, we find this documentation

inadequate to support the registration of the sign

and, as such, the sign is rejected from registratio

This sign will be subject to enforcement action 30

days from the issuance of this letter; and

WHEREAS a public hearing was held on this
application on November 27, 2012, after due nobge
publication inThe City Recordand then to decision on
January 15, 2013; and

WHEREAS, the premises and surrounding area had a
site and neighborhood examination by Commissiotigeyo
Brown; and

WHEREAS, the subject site is located on East®153
Street, on the block bounded by Metro North rairoa
tracks/the Metro North East 18%treet Station to the west,
Exit 5 off-ramp from the Major Deegan Expresswaytie
northwest, East 157 Street to the northeast, East 153
Street to the east, and the Bronx Terminal Mar&ethe
south, within an M1-1 zoning district; and

WHEREAS, the subject sign (the “Sign”) is a south-
facing advertising sign measuring 14 feet by 48(@#2 sq.
ft.) posted on a pylon approximately 57°-9” in hatigand



MINUTES

WHEREAS, the Sign is located 128 feet from the
Major Deegan Expressway and approximately 85 et
the United States Bulkhead Line running along thenk
shoreline of the Harlem River (the “Bulkhead Lineihd

WHEREAS, the Sign was installed pursuant to permit
issued by DOB on August 10, 2004 under Applicahlmis.
200867507-01-SG and 200867062-01-AL for an “indiyec
illuminated advertising sign”; and

WHEREAS, this appeal is brought on behalf of the
owner of the sign structure (the “Appellant”); and

WHEREAS, the Appellant seeks a reversal of DOB'’s
rejection of its sign registration based on the ttaat (1) the
Sign lies within one-half mile of a boundary of G#y of
New York and is a permitted advertising sign punst@mZR
§ 42-55(d); (2) DOB'’s failure to accept the Appastla
evidence reflects an arbitrary change in its apfiba of the
Zoning Resolution provisions under which DOB orajin
granted a permit for the Sign; and (3) DOB'’s issuaaf
permits for the Sign in 2004, without more, congés
sufficient proof of legal establishment for DOBatrcept the
Sign for registration; and

WHEREAS, DOB appeared and made submissions in
opposition to this appeal; and
REGISTRATION REQUIREMENT

WHEREAS, the Board notes that under Local Law 31
of 2005, the New York City Council enacted certain
amendments to existing regulations governing outdoo
advertising signs; and

WHEREAS, the amendments are codified under
Articles 501, 502, and 503 of the 2008 Building €aohd
were enacted to provide DOB with a means of enfigrttie
sign laws where signs had been erected and weng bei
maintained without a valid permit; and

WHEREAS, pursuant to Article 502 (specifically,
Building Code § 28-502.4), an outdoor advertisiogpany
is required to submit to DOB an inventory of:

all signs, sign structures and sign locations

located (i) within a distance of 900 linear feet

(274 m) from and within view of an arterial

highway; or (ii) within a distance of 200 linear

feet [60.96 m] from and within view of a public

park with an area of % acre (5000 m) or more;

and

WHEREAS, further, Local Law 31 authorized the
Commissioner of DOB to promulgate rules establighin
permitting requirements for certain signs; the DfRes,
enacted under Rule 49, provide specific procediwes
registration of advertising signs; Rule 49-15(5ad® in
pertinent part:

Each sign shall be identified as either

“advertising” or “non-advertising.” To the extent

a sign is a non-conforming sign, it must further be

identified as “non-conforming advertising” or

“non-conforming non-advertising.” A sign

identified as “non-conforming advertising” or

“non-conforming non-advertising” shall be

submitted to the Department for confirmation of
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its non-conforming status, pursuant to section 49-

16 of this chapter; and

WHEREAS, subchapter B of Rule 49 (Registration of
Outdoor Advertising Companies), (specifically, Rdl@-
15(d)(15)(b)), sets forth the acceptable formssidence to
establish the size and the existence of a non-owoirig sign
on the relevant date set forth in the Zoning Ragmiyand

WHEREAS, the acceptable forms of evidence sét fort
at Rule 49 are, in pertinent part as follows:

Acceptable evidence may include permits, sign-

offs of applications after completion, photographs

and leases demonstrating that the non-conforming

use existed prior to the relevant date; and

WHEREAS, a DOB guidance document sets forth the
instructions for filing under Rule 49 and assdrtst iny one
of the following documents would be acceptable enad
for sign registration pursuant to Rule 49: (1) D&Bsued
permit for sign erection; (2) DOB-approved applicatfor
sign erection; (3) DOB dockets/permit book indingtsign
permit approval; and (4) publicly catalogued photqip
from a source such as NYC Department of Financey Ne
York Public Library, Office of Metropolitan Historyor
New York State Archives; and
REGISTRATION PROCESS

WHEREAS, the Appellant states that on September 1,
2009, pursuant to the requirements of Article 50@ Rule
49 with respect to signs within 900 feet of arterighways,
it submitted an inventory of outdoor signs undgicibntrol
and a Sign Registration Application for the Signdan
completed an OAC3 Outdoor Advertising Company Sign
Profile, attaching the following documentation: (&)
diagram of the Sign; (2) photographs of the Sigmst (3)
Permit Nos. 200867507-01-SG, 200867062-01-AL, idsue
August 10, 2004; (4) an approved application drgwiith
DOB audit stamp dated October 6, 2004; and (53retf
completion from DOB, dated May 17 and 23, 2005; and

WHEREAS, on October 3, 2011, DOB issued two
Notices of Sign Registration Deficiency, statingttit is
unable to accept the Signs for registration digf]elure to
provide proof of legal establishment Permit No. 280607
is for ¥2 mile boundary sign;” and

WHEREAS, by letter, dated December 13, 2011 the
Appellant submitted a response to DOB, stating that
Sign is located within a half-mile of a boundarytioé City
of New York and meets the criteria of ZR § 42-55¢a)ich
allows advertising signs along certain designateerial
highways; the Appellant also noted that DOB haditadd
the file in 2004 and had verified that the pernasyproperly
issued; and

WHEREAS, by letter, dated March 7, 2012, DOB
issued the determination which forms the basishef t
appeal; and
RELEVANT STATUTORY PROVISIONS

ZR § 42-55

Additional Regulations for Signs Near Certain

Parks and

Designated Arterial Highways
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M1 M2 M3

In all districts, as indicated, the provisions of
paragraphs (a), (b) and (c), or paragraph (d), of
this Section, shall apply for #signs# near
designated arterial highways or certain #public
parks#.

(a) Within 200 feet of an arterial highway or a
#public park# with an area of one-half acre or
more, #signs# that are within view of such arterial
highway or #public park# shall be subject to the
following provisions:

(1) no permitted #sign# shall exceed 500 square
feet of #surface area#; and

(2) no #advertising sign# shall be allowed; nor
shall an existing #advertising sign# be
structurally  altered, relocated  or
reconstructed.

(b) Beyond 200 feet from such arterial highway or
#public park#, the #surface area# of such #signs#
may be increased one square foot for each linear
foot such sign is located from the arterial highway
or #public park#.

(c) The more restrictive of the following shall
apply:

(1) any #advertising sign# erected, structurally
altered, relocated or reconstructed prior to
June 1, 1968, within 660 feet of the nearest
edge of the right-of-way of an arterial
highway, whose message is visible from
such arterial highway, shall have legal
#non-conforming use# status pursuant to
Section 52-83 (Non-Conforming
Advertising Signs), to the extent of its size
existing on May 31, 1968; or

(2) any #advertising sign# erected, structurally
altered, relocated or reconstructed between
June 1, 1968, and November 1, 1979,
within 660 feet of the nearest edge of the
right-of-way of an arterial highway, whose
message is visible from such arterial
highway, and whose size does not exceed
1,200 square feet in #surface area# on its
face, 30 feet in height and 60 feet in length,
shall have legal #non-conforming use#
status pursuant to Section 52-83, to the
extent of its size existing on November 1,
1979. All #advertising signs# not in
conformance with the standards set forth
herein shall terminate.

(d) Within one-half mile of any boundary of the
City of New York, permitted signhs and advertising
signs may be located along any designated arterial

including, with respect to an advertising sign, a
location not less than 500 feet from any other
advertising sign, except that, in the case of aoly s
permitted or advertising sign erected prior to
August 7, 2000, such sign shall have non-
conforming use status pursuant to Sections 52-82 .
* * *
Building Code § 28-502.4 -
Requirement
An outdoor advertising company shall provide the
department with a list with the location of signs,
sign structures and sign locations under the cbntro
of such outdoor advertising company in accordance
with the following provisions:
(1)The list shall include all signs, sign structure
and sign locations located (i) within a distance of
900 linear feet (274 m) from and within view of an
arterial highway; or (ii) within a distance of 200
linear feet (60 960 mm) from and within view of a
public park with an area of ¥ acre (5000 m) or
more...

Reporting

* * *

RCNY § 49-15 — Sign Inventory to be Submitted
with Registration Application
...(d)(5) Each sign shall be identified as either
“advertising” or “non-advertising.” To the extent
sign is a non-conforming sign, it must further be
identified as “non-conforming advertising” or “non-
conforming non-advertising.” A sign identified as
“non-conforming advertising” or “non-conforming
non-advertising” shall be submitted to the
Department for confirmation of its non-conforming
status, pursuant to section 49-16 of this chapter.
* * *
RCNY 8§ 49-43 — Advertising Signs
Absent evidence that revenue from the sign is
clearly incidental to the revenue generated fram th
use on the zoning lot to which it directs attention
the following signs are deemed to be advertising
signs for the purposes of compliance with the
Zoning Resolution:
(a) Signs that direct attention to a business en th
zoning lot that is primarily operating a storage or
warehouse use for business activities conducted off
the zoning lot, and that storage or warehouse use
occupies less than the full building on the zoning
lot; or
(b) All signs, other than non-commercial, larger
than 200 square feet, unless it is apparent frem th
copy and/or depictions on the sign that it is used
direct the attention of vehicular and pedestrian
traffic to the business on the zoning lot; and

THE APPELLANT'S POSITION

WHEREAS, the Appellant contends that the Final
Determination should be reversed because (1) tiye iSi
legal pursuant to ZR § 42-55(d); (2) DOB'’s rejentaf the
Sign is an arbitrary and capricious departure fitsnprior

highway . . . that crosses a boundary of the Qity o
New York, without regard to the provisions of
paragraphs (a), (b) and (c) of this Section, pexlid
any such permitted or advertising sign otherwise
conforms to the regulations of this Chapter

91



MINUTES

approval; and (3) DOB’s permit issuance constitutes
sufficient proof of legal establishment; and

A. The Sign is Legal Pursuant to ZR § 42-55(d)

WHEREAS, the Appellant asserts that advertising
signs are permitted within 200 feet of an artehnighway
pursuant to the following criteria of ZR § 42-55(djhd

(1) The advertising sign must be located within

one-half mile from a boundary of the City of
New York

WHEREAS, the Appellant cites to the permit
application that was approved by DOB, on the hsisthe
Sign is within a half-mile of the Bulkhead Line, ich is a
“boundary of the City of New York;” and

WHEREAS, the Appellant notes that the issue is
whether ZR § 42-55(d) includes as a boundary o€iheof
New York the jurisdictional boundary along the Budlad
Line, separating the City of New York from the rgafble
waters under federal and/or state jurisdiction; and

WHEREAS, the Appellant asserts that “any” boundary
includes the boundary created along the Bulkhead &nd
therefore, ZR § 42-55(d) allows the Sign to remaimg

WHEREAS, the Appellant asserts that a plain
language reading of ZR § 42-55(d) supports thelosion
that the Bulkhead Line is a “boundary of the CifyNew
York;” and

WHEREAS, the Appellant asserts that the phrase “any
boundary of the City of New York” is broad and tlaat
boundary is something that indicates a limit; and

WHEREAS, further, the Appellant states that the
Bulkhead Line delineates waters within federal andfate
jurisdiction, from those pertaining to the Citymlis the
City’s jurisdiction; and creates a boundary of @igy of
New York; and

WHEREAS, the Appellant asserts that since DOB has
not disputed that the Bulkhead Line is a boundiasy, the
Board should conclude that there exists along &t [Eiver
a boundary of the City of New York for the purposéZR
§ 42-55(d); and

WHEREAS, the Appellant asserts that if it were
intended that this provision of the Zoning Resalntallows
advertising signs only within a one-half mile gbarticular
boundary, then the Zoning Resolution should stdizhv
boundary; for instance, the Zoning Resolution cchdste
been written to limit advertising signs to one-halfe of a
county or state boundary; and

WHEREAS, the Appellant cites to the Court of
Appeals’ decision in Raritan Development Corp.ilwe591
N.Y.2d 98, 100 (N.Y. 1997) for the point that whehe
Board’s interpretation of the Zoning Resolution ttiots
with the plain statutory language, it may not bstaimed
and unintended consequences of overly broad provisions
should be resolved by the legislature; and

WHEREAS, additionally, the Appellant asserts ttsat i
reading of “any boundary” at ZR § 42-55(d) wouldt no
create an expansive exception to the general ptmiton
advertising signs along arterial highways, but igpinly to
a small subset of highways; and
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WHEREAS, specifically, the Appellant notes that the
arterial highway at issue must also be a “principate” or
“toll crossing” that prohibits direct vehicular @&ss to
abutting land and provides complete separation of
conflicting traffic flows (ZR § 42-55(d)(1)), whiagtxcludes,
for example, the West Side Highway; and

WHEREAS, the Appellant asserts that if the arterial
highway in question must also be a through truakteo
designated by DOT (ZR § 42-55(d)(2)) and it musssra
boundary of the City of New York (ZR § 42-55(d)(3Xp)e
applicability of the provision is limited to a naw set of
routes, which includes the Major Deegan Expressaag;

(2) The advertising sign must be located along a

designated arterial highway that meets the
criteria of ZR 88 42-55(d)(1), (d)(2), and
d)(3)

WHEREAS, the Appellant asserts that the Major
Deegan Expressway is listed as a designated érteria
highway in Appendix H of the Zoning Resolution, a
condition which satisfies the second requiremenfRfg§
42-55(d); and

WHEREAS, further, the Appellant states that in
accordance with requirements of ZR § 42-55(d) Miagor
Deegan Expressway (1) is a principal route thahipits
direct access to abutting land and provides complet
separation of traffic flows, (2) is a through truobute
designated by DOT, and (3) crosses a boundaryedCity
of New York (into Westchester County); and

(3) The advertising sign must be located not less

than 500 feet from any other advertising sign

WHEREAS, the Appellant represents that there are no
any advertising signs within 500 feet of the Sigd,ahus,
ZR 8§ 42-55(d)(3) is not in dispute; and

WHEREAS, accordingly, since all the conditions of
ZR § 42-55(d) are met, the Appellant asserts that t
evidence presented to DOB shows that the Sign is a
permitted advertising sign and must be granted

B. DOB May Not Reverse its Prior Determination

WHEREAS, the Appellant asserts that DOB has
inexplicably reversed its prior interpretationiod taw under
which it approved the Sign pursuant to ZR § 42-5%{d
2004 and a failure to accept the Sign for regismahs a
conforming advertising sign is an arbitrary andraapus
reversal of its prior decision; and

WHEREAS, the Appellant states that following the
issuance of the permits, but prior to completiothefwork,
DOB audited Application No. 200867507-01-SG for
compliance with applicable regulations; the audituded
review and approval of a drawing dated May 21, 280d
included: a diagram of the Sign, an area map shpttia
Sign’s location 128 feet from the Major Deegan Esxgway
and 850 feet from the Harlem River; a note that 8ign is
within 0.5 miles from boundary of the City of Newnik,”
and a note that “there is no other sign within 586m the
proposed sign per Section 42-55(d);” and

WHEREAS, the Appellant states that DOB stamped
the drawing as part of an audited folder and sigofédn
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the drawing and application as being accepted; ap 15,
2005 and May 23, 2005, the Bronx Borough Commission
issued letters of completion for each of the apgpibns; and

WHEREAS, the Appellant represents that the Sign has
been in continuous use as an advertising sign dimee
issuance of the letters of completion through thesgnt
time; and

WHEREAS, the Appellant finds that the Final
Determination is in direct contravention of DOB’sqp
approvals, without setting forth any basis or ficstion for
the reversal of position; and

WHEREAS, the Appellant adds that the location ef th
Sign has not changed since DOB’s 2004 approvals and
DOB'’s audit and approval of a drawing that cleartlicates
the Bulkhead Line in proximity to the Subject Sign,
reflecting DOB’s acceptance that such boundary firis
within the meaning of “any boundary of the City Ndéw
York” under ZR § 42-55(d); and

WHEREAS, the Appellant asserts that DOB reviewed
and approved the file based on a reasonable istatjgm of
the plain meaning of the Zoning Resolution andaitrwot
now deny Appellant’s registration based on a contra
reading; and

WHEREAS, the Appellant states that as a matter of
public policy, property owners must be able to rely
DOB'’s actions interpreting the Zoning Resolutionga

C. DOB'’s Permit Issuance

WHEREAS, the Appellant asserts that DOB’s issuance
of permits for the Sign, without more, constitusegficient
proof of legal establishment for DOB to accept$ign for
registration; and

WHEREAS, specifically, the Appellant states that in
2004, DOB issued permits for the Sign, which werkald
following an audit; and

WHEREAS, the Appellant asserts that DOB had the
opportunity to evaluate the legality of the Sigritedt time
and, absent a rejection, the Appellant reasonadilyd on
DOB'’s determination, built the Sign and has corgihtio
make substantial investments in the Sign including
investments in repairs and maintenance along with t
marketing costs involved in placing advertisemeats

WHEREAS, the Appellant states that for eight yeiars,
has continued to invest in the Sign in relianceD&B’s
previous determination that the Sign was legal unde
applicable laws; and

WHEREAS, the Appellant notes that the laws have not
changed since 2004 when DOB determined that the Sig
was legal; and

WHEREAS, the Appellant asserts that as a matter of
public policy, DOB cannot now be allowed to charitge
position on the legality of the Sign to the detnmef
Appellant’s business; and

WHEREAS, accordingly, the Appellant asserts that th
permits are sufficient proof of legal establishmimntthe
Sign to be registered; and

WHEREAS, further, the Appellant cites to Rule 46 fo
the provision that no requirement for the submissid
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documentation to substantiate the legality of afeoming”
sign is required and that the request for substtimg
information is overreaching the enforcement autiori
granted to DOB under Local Law 31 and Rule 49; and

WHEREAS, the Appellant represents that it hasdelie
in good faith on DOB'’s approval of the Sign, hasdma
investments in maintaining and marketing in rel@oa the
approvals, and equity does not allow DOB to reitsprior
approvals and require the removal of the Sign; and
DOB’S POSITION

WHEREAS, DOB states that it rejected the Sign
Registration Application because (1) the Appellaas
failed to establish that the Sign is within onefhaile of the
boundary of the City of New York and (2) the permés
issued in error; and

WHEREAS, DOB asserts that since the Sign is not
within one-half mile of the City boundary, ZR § 88{(d) is
not applicable, and review of the three ZR § 42d%5(
criteria is not warranted; and

WHEREAS, DOB contends that the permit was issued
in error and it cannot be estopped from corredtmgrror;
and

WHEREAS, DOB notes that it has not yet revoked the
permit, but it has determined that the Sign is laatful
because, contrary to Appellant’'s argument, it islocated
within one-half mile of the boundary of the City NEw
York City; and

A. The United States Bulkhead Line is Not a

Boundary of the City of New York

WHEREAS, specifically, DOB states that contrary to
the Appellant's assertion, the Bulkhead Line aldhg
Harlem River, as shown on Zoning Resolution Mapi$a,
not a City boundary; and

WHEREAS, DOB finds that while the Harlem River
does create a boundary between the boroughs oféftanh
and the Bronx, it does not create a City boundang;

WHEREAS, DOB states that the boundaries of the
City are found in the Administrative Code (“AC”") cuper
AC § 2-201, the City contains “all that territorythin the
boroughs;” and

WHEREAS, further, DOB asserts that AC § 2-202, is
titted “Division into boroughs and boundaries theteand
the border of the Bronx is specifically describsdle area
“bounded on the west by the borough of Manhattagh an
county of New York....;” and

WHEREAS, DOB states that the AC delineates the
Bulkhead Line as a borough boundary and thus a City
boundary at some locations (in the Long Island 8dan
example), but this is not the case for the BulkHead near
the site; and

WHEREAS, DOB concludes that at the subject site,
the borough of Manhattan is the western boundathef
borough of the Bronx and since the City includéstat is
“contained within the boroughs” and the boroughttod
Bronx abuts the borough of Manhattan, there is ap g
between Manhattan and the Bronx where a City baynda
could possibly exist; and
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WHEREAS, DOB states that therefore, the
Bulkhead Line is not a City boundary at this locatiand
the Sign is not located within one-half mile of@ubdary of
the City of New York; and

B. The Purpose of the Bulkhead Line

WHEREAS, DOB asserts that the Bulkhead Line
merely represents the farthest offshore line toctvha
structure may be constructed without interferinghwi
navigation in the Harlem River; and

WHEREAS, DOB cites to_People v. Delaware &
Hudson Co., 107 N.E. 506, 507 [1914], in which @uaurt
of Appeals declared that “[t]he bulkhead line...det@es
the point beyond which wharves, docks, and piensatbe
lawfully erected, and it fixes the boundaries talbeoted to
navigable channel;” and

WHEREAS, further DOB cites to the Department of
City Planning’s (DCP) Zoning Handbook which stettest
the “bulkhead line is a line shown on zoning majscty
divides the upland and seaward portions of watetfro
zoning lots” and the “pierhead line is a line shommthe
zoning maps which defines the outermost seawanddzoy
of the area regulated by the ZR;” and

WHEREAS, accordingly, DOB concludes that unless
specifically designated as a City boundary in tode the
Bulkhead Line solely affects the interplay between
waterfront property rights and the rights to nabigavater;
the intent of the Bulkhead Line is to balance suaperty
owners’ rights to water areas with the right of gemeral
population’s right to use such body of water fomoaercial
or recreational purposes; and

WHEREAS, DOB adds that acceptance of the
Bulkhead Line between Manhattan and the Bronx@isya
boundary would lead to absurd results; and

WHEREAS, for example, DOB states that such an
interpretation would permit advertising signs alotig
entire portion of the Major Deegan Expressway beairialy
the Harlem River; and

WHEREAS, DOB asserts that an expansive
interpretation which would allow for dozens morgrsi
within 200 feet of this arterial is contrary to théent of the
Zoning Resolution provision, which was to "aid N¥ark
City outdoor advertisers in maintaining a competiti
equality with advertisers that operate immediatelgide of
the City's boarders [sic]." Clear Channel v. CifyNew
York, 608 F.Supp.2d 477, 491 (2010); and

WHEREAS, DOB concludes that the subject site not
only fails to meet the criteria set forth at ZRZ&35(d), it
also fails to serve the purposes and intent okietion; and

WHEREAS, further, DOB states that there are several
bridges that connect Manhattan and the Bronx bgsing
the Harlem River and are identified as part ofitival street
network and that following Appellant’'s argumentsese
bridges would exit and reenter the City along tkeiurses,
which is contrary to DOT's description of local estts
(which cannot traverse City boundaries); and

WHEREAS, finally, DOB states that if the Harlem
River bridges cross City boundaries as the Appgfidogic
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suggests, the middle spans of these bridges, frdkinéad
line to bulkhead line, would be considered locationtside
the boundaries of the City of New York, but notdted in
any other municipality; and

WHEREAS, thus, DOB contends, the middle span of
such bridges would not be maintained because tloeydw
be outside the jurisdiction of the DOT, which orfigs
jurisdiction over bridges and roadways within tHgy@nd
such portions of the bridge would be outside thisgliction
of the New York City Police and Fire Departments
responding to an accident on that portion of thedsr; and
CONCLUSION

WHEREAS, the Board notes that the only
interpretation that the Appellant and DOB debatehisther
the Bulkhead Line is a boundary of the City of Néark to
satisfy ZR § 42-55(d); and

WHEREAS, the Board agrees with DOB that the
Bulkhead Line is not a boundary of the City of Néark as
contemplated by ZR § 42-55(d) and thus the ZR $%@h
exception does not apply to the Sign; and

WHEREAS, the Board agrees with DOB that the
Administrative Code, at Section 2-201, et seq, rbjea
describes the boundaries of the City of New Yorkhes
which contains the territory of all the boroughghout
exception and that the boundaries of the City &e t
outermost borders; and

WHEREAS, accordingly, the Board finds that a
boundary_of the City of New York means the boundary
surrounding the entire City; a boundary of the @ity\New
York can be distinguished from a boundary withia @ity
of New York such as a borough, community distrant,
bulkhead or pierhead line; and

WHEREAS, the Board notes that there is a hierarchy
of boundary lines related to the City, which inasdoning
district boundary lines, boundary lines betweenobghs
and Community Board districts, boundary lines for
legislative districting, and, ultimately boundaigds that
separate the City from other counties/municipaittates
that are outside the City’s jurisdiction; and

WHEREAS, the Board notes that the hierarchy of
boundary lines allows different lines to serve eliént,
sometimes overlapping, purposes, but that all baieslare
not relevant in all situations; and

WHEREAS, the Board finds that the Appellant’s
reading of “any boundary of the City of New York'averly
broad in including boundaries within the City, whire not
boundaries of the City; and

WHEREAS, the Board notes that the Zoning
Resolution only applies to the City of New York aitsl
application is clearly limited by the boundary anduhe
perimeter of the City, “the boundary of the City ldéw
York”; and

WHEREAS, the Board notes that as per ZR § 11-16
(Pierhead Lines, Bulkhead Lines and Marginal Steéte
bulkhead lines on the zoning maps are the lineptaddy
the United States Army Corps of Engineers and ¢hah
lines primarily relate to regulating waterfront ssehe
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Board finds that the Bulkhead Line has no relevan@R §
42-55(d), except where a bulkhead line and the tanynof
the City of New York are coincident; and

WHEREAS, the Board does not find that the Bulkhead
Line in the Harlem River, 850 feet from the subjgt¢ has
any bearing on the regulation of the Sign, paréidylin
light of the fact that, as DOB asserts, the purpafsthe
exception for signs within a half-mile of a boungaf the
City of New York was to improve the market for sign
within and near to City boundaries as compareddsd just
across the boundary into other jurisdictions owetsfl the
City; no such concern was articulated for benefittsigns
near to bulkhead lines, pierhead lines, or othadkiof
boundaries within the City; and

WHEREAS, the Board finds that just because the
Bulkhead Line is a boundary (as are zoning district
boundary lines, legislative district lines, etd.dbes not
mean that it is a boundary of the City of New Y@k
contemplated by ZR § 42-55(d); and

WHEREAS, the Board finds that the plain meaning of
“boundary of the City of New York” is clear, ancattvR §
42-55(d) contemplates those connected lines wbich the
perimeter of the City rather than the expansivé dis
boundaries within the City; the use of “any boundar
recognizes that the boundaries of the City of NeukYake
multiple forms on land and in the water; and

WHEREAS, as to DOB'’s 2004 approval of the Sign,
the Board notes that DOB concedes that it was eous
and agrees that DOB has the authority to correaritor;
and

WHEREAS, the Board distinguishes DOB's action to
correct its error in the subject case from thesfactBSA
Cal. Nos. 95-12-A and 96-12-A (2284 &venue) in that
in the subject case there is a clear meaning airitary of
the City of New York,” which was misapplied to the
Bulkhead Line; and

WHEREAS, the Board finds that it is clear that DB’
auditor did not have the authority to deem the Be#d
Line a boundary of the City of New York for satisian of
ZR § 42-55(d); and

WHEREAS, the Board notes that, in contrast, in the
12" Avenue case, it determined that DOB had not
established that a Borough Commissioner’s recoretide,
based on an evaluation of the sufficiency of evigenithin
the context of a somewhat subjective analysis,ldesh in
error; and

WHEREAS, the Board finds that DOB does not have
the duty to explain, in the subject case, why thieravas
made in 2004 and why it accepted the Bulkhead hma
boundary of the City of New York; the Board recamgs
that, regardless of how the error occurred, DOB cleasly
wrong in 2004 and has the authority to correcaiiter now;
and

WHEREAS, the Board considers that the Appellant’s
survey associated with the 2004 audit may be thesof the
error as it identified the Bulkhead Line as a bamaf the
City, a mistake which DOB did not realize in 2064p
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WHEREAS, the Board declines to take a positiorhen t
fairness of DOB'’s rejection of the registration eaft
erroneously issuing the 2004 permits, but it dads that the
Appellant has enjoyed the benefit of the Sign pamsuo
erroneously-issued permits since that time; and

WHEREAS, accordingly, the Board finds that DOB
appropriately applied ZR § 42-55 to the Sign, whiolks not
conform with zoning regulations; and

WHEREAS, therefore, the Board finds that DOB
properly rejected the Appellant’s registration lué $Sign.

Therefore itis resolvetthat the subject appeal, seeking a
reversal of the Final Determination of the Departmef
Buildings, dated March 7, 2012, is hereby denied.

Adopted by the Board of Standards and Appeals,
January 15, 2013.

90-12-A

APPLICANT - Fried Frank by Richard G. Leland, Edqr,
Van Wagner Communication LLC.

OWNER OF PREMISES — Robal Arlington Corporation.
SUBJECT - Application April 11, 2012 — Appeal from
determination of the Department of Buildings redrgd
right to maintain existing advertising signs. MIx@ning
district.

PREMISES AFFECTED - 111 Varick Street, between
Broome and Dominick Street, Block 578, Lot 71, Bayb
of Manhattan.

COMMUNITY BOARD #2M

ACTION OF THE BOARD — Appeal Denied.

THE VOTE TO GRANT —

ATfIFMALIVE: ..o 0
Negative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONANEZ ..........cooerervereereeneeeeeeee e 5

THE RESOLUTION —

WHEREAS, the subject appeal comes before the Board
in response to a Notice of Sign Registration Rijadetter
from the Manhattan Borough Commissioner of the
Department of Buildings (“DOB”"), dated March 12,120
denying registration for a sign at the subject @fte “Final
Determination”), which reads, in pertinent part:

The Department of Buildings is in receipt of

additional documentation submitted in response to

the Deficiency Letter from the Signs Enforcement

Unit. As evidence related to the sign points$o it

having been of various sizes, orientations, and eve

removed, the sign is rejected from registratioris Th

sign will be subject to enforcement action 30 days

from the issuance of this letter; and

WHEREAS a public hearing was held on this
application on November 27, 2012, after due notige
publication inThe City Recordand then to decision on
January 15, 2013; and

WHEREAS, the premises and surrounding area had sit
and neighborhood examinations by Chair Sriniva¥éce-
Chair Collins, and Commissioner Ottley-Brown; and
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WHEREAS, the subject site is located at the norgttwe
corner of Varick Street and Broome Street, withirvil-6
zoning district; and

WHEREAS, the site is occupied by a six-story pagkin
garage (the “Building”) with a 58'-0" high by 78™3vide
sign located on the south wall of the Building (tB&gn”);
and

WHEREAS, the Sign faces Broome Street and is
located approximately 57°-0” from the northern bdary of
the Holland Tunnel approaches, a designated drteria
highway pursuant to Zoning Resolution Appendix kg a

WHEREAS, this appeal is brought on behalf of the
owner of the sign structure (the “Appellant”); and

WHEREAS, DOB appeared and made submissions in
opposition to this appeal; and
REGISTRATION REQUIREMENT

WHEREAS, the Appellant identifies the relevant
statutory requirements related to sign registraitioeffect
since 2005; and

WHEREAS, the Appellant states that under Local Law
31 of 2005, the New York City Council enacted darta
amendments to existing regulations governing outdoo
advertising signs; and

WHEREAS, the amendments are codified under
Articles 501, 502, and 503 of the 2008 Building €aohd
were enacted to provide DOB with a means of enfigrttie
sign laws where signs had been erected and weng bei
maintained without a valid permit; and

WHEREAS, pursuant to Article 502 (specifically,
Building Code § 28-502.4), an outdoor advertisiogpany
is required to submit to DOB an inventory of:

all signs, sign structures and sign locations

located (i) within a distance of 900 linear feet

(274 m) from and within view of an arterial

highway; or (ii) within a distance of 200 linear

feet [60.96 m] from and within view of a public

park with an area of ¥ acre (5000 m) or more;

and

WHEREAS, further, Local Law 31 authorized the
Commissioner of DOB to promulgate rules establighin
permitting requirements for certain signs; the DfRs,
enacted under Rule 49, provide specific procediwes
registration of advertising signs; Rule 49-15(5ad® in
pertinent part:

Each sign shall be identified as either

“advertising” or “non-advertising.” To the extent

a sign is a non-conforming sign, it must further be

identified as “non-conforming advertising” or

“non-conforming non-advertising.” A sign

identified as “non-conforming advertising” or

“non-conforming non-advertising” shall be

submitted to the Department for confirmation of

its non-conforming status, pursuant to section 49-

16 of this chapter; and

WHEREAS, subchapter B of Rule 49 (Registration of
Outdoor Advertising Companies), (specifically, Rdl@-
15(d)(15)(b)), sets forth the acceptable formssdence to
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establish the size and the existence of a non-owoirig sign
on the relevant date set forth in the Zoning Rdagmiygand
WHEREAS, the Appellant asserts that the acceptable
forms of evidence set forth at Rule 49 are, inipernit, part
as follows:
Acceptable evidence may include permits, sign-
offs of applications after completion, photographs
and leases demonstrating that the non-conforming
use existed prior to the relevant date; and
WHEREAS, the Appellant notes that affidavits dspa
listed as an acceptable form of evidence; and
REGISTRATION PROCESS
WHEREAS, the Appellant states that on April 4,
2011, pursuant to the requirements of Article 50@ Rule
49, it submitted a Sign Registration Applicationtiee Sign
and completed an OAC3 Outdoor Advertising Company
Sign Profile, attaching the following documentati¢h) a
diagram of the Sign; (2) photographs of the Sigr ¢3)
1953 plans associated with BSA Cal. No. 796-53-Actvh
showed an “advertising wall sign” taking up the cat
through sixth floors of the south wall of the birilg; and
WHEREAS, on September 12, 2011, DOB issued a
Notice of Sign Registration Deficiency, stating ttliais
unable to accept the Sign for registration dud=ailtire to
provide proof of legal establishment;” and
WHEREAS, by letter, dated November 30, 2011, the
Appellant submitted a response to DOB, referentimg
previously-submitted evidence that the Sign hastedias
an advertising sign since the 1920’s, and providhmge
additional photographs in support of the establestirof the
Sign; and
WHEREAS, by letter dated January 30, 2012, the
Appellant submitted to DOB an affidavit from Donald
Robinson, an employee of various outdoor advedisin
companies from 1959 until 1989, stating that theas an
advertising wall sign on the Building from 1963 dhgh
1989; and
WHEREAS, by letter, dated March 12, 2012, DOB
issued the determination which forms the basiseéppeal,
stating that “the sign is rejected from registratiand
RELEVANT STATUTORY PROVISIONS
ZR § 12-10Definitions
Sign
A “sign” is any writing (including letter, word, or
numeral), pictorial representation (including
illustration or decoration), emblem (including
device, symbol, or trademark), flag, (including
banner or
pennant), or any other figure of similar character,
that:
(&) Isastructure or any part thereof, or is attached
to, painted on, or in any other manner
represented on a #building or other structure#;
(b) Is used to announce, direct attention to, or
advertise; and
(c) Isvisible from outside a #building#. A #sign#
shall include writing, representation or other
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figures of similar character, within a
#building#, only when illuminated and located
in a window...

* * *

Sign, advertising

An “advertising sign” is a #sign# that directs

attention to a business, profession, commodity,

service or entertainment conducted, sold, or affere
elsewhere than upon the same #zoning lot# and is
not #accessory# to a #use# located on the #zoning
lot#.

* * *

Non-conforming, or non-conformity

A "non-conforming" #use# is any lawful #use#,

whether of a #building or other structure# or of a

#zoning lot#, which does not conform to any one or

more of the applicable #use# regulations of the

district in which it is located, either on December

15, 1961 or as a result of any subsequent

amendment thereto. . .

* * *

ZR § 42-55

Additional Regulations for Signs Near Certain

Parks and Designated Arterial Highways

M1 M2 M3

In all districts, as indicated, the provisions of

paragraphs (a), (b) and (c), or paragraph (d), of

this Section, shall apply for #signs# near
designated arterial highways or certain #public
parks#.

(a) Within 200 feet of an arterial highway or a

#public park# with an area of one-half acre or

more, #signs# that are within view of such arterial

highway or #public park# shall be subject to the
following provisions:

(1) no permitted #sign# shall exceed 500 square
feet of #surface area#; and

(2) no #advertising sign# shall be allowed; nor
shall an existing #advertising sign# be
structurally altered, relocated or
reconstructed.

(b) Beyond 200 feet from such arterial highway or

#public park#, the #surface area# of such #signs#

may be increased one square foot for each linear

foot such sign is located from the arterial highway
or #public park#.

(c) The more restrictive of the following shall

apply:

(1) any #advertising sign# erected, structurally
altered, relocated or reconstructed prior to
June 1, 1968, within 660 feet of the nearest
edge of the right-of-way of an arterial
highway, whose message is visible from such
arterial highway, shall have legal #non-
conforming use# status pursuant to Section
52-83 (Non-Conforming Advertising Signs),
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to the extent of its size existing on May 31,
1968; or

(2) any #advertising sign# erected, structurally
altered, relocated or reconstructed between
June 1, 1968, and November 1, 1979, within
660 feet of the nearest edge of the right-of-
way of an arterial highway, whose message is
visible from such arterial highway, and
whose size does not exceed 1,200 square feet
in #surface area# on its face, 30 feet in height
and 60 feet in length, shall have legal #non-
conforming use# status pursuant to Section
52-83, to the extent of its size existing on
November 1, 1979. All #advertising signs#
not in conformance with the standards set
forth herein shall terminate.

* * *

ZR § 52-11Continuation of Non-Conforming Uses

General Provisions

A #non-conforming use# may be continued, except

as otherwise provided in this Chapter; and

* * *

ZR § 52-61Discontinuance

General Provisions

If, for a continuous period of two years, eithes th

#nonconforming use# of #land with minor

improvements# is discontinued, or the active

operation of substantially all the #non-conforming
uses# in any #building or other structure# is
discontinued, such land or #building or other

structure# shall thereafter be used only for a

conforming #use#. Intent to resume active

operations shall not affect the foregoing . .nd a

* * *

ZR § 52-83

Non-Conforming Advertising Signs

In all Manufacturing Districts, or in C1, C2, C4,

C5-4, C6, C7 or C8 Districts, except as otherwise

provided in Section...42-55, any non-conforming

advertising sign except a flashing sign may be
structurally altered, reconstructed, or replaced in
the same location and position, provided that such
structural  alteration,  reconstruction  or
replacement does not result in:

(&) The creation of a new non-conformity or an
increase in the degree of non-conformity of
such sign;

(b) Anincrease in the surface area of the sign; or

(c) An increase in the degree of illumination of
such sign; and

* * *

Building Code § 28-502.4 -

Requirement

An outdoor advertising company shall provide the

department with a list with the location of signs,

sign structures and sign locations under the cbntro
of such outdoor advertising company in accordance

Reporting
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with the following provisions:

(1) The list shall include all signs, sign struetur
and sign locations located (i) within a distance
of 900 linear feet (274 m) from and within
view of an arterial highway; or (i) within a
distance of 200 linear feet (60 960 mm) from
and within view of a public park with an area
of ¥ acre (5000 m) or more...

* * *

RCNY § 49-15 — Sign Inventory to be Submitted

with Registration Application

...(d)(5) Each sign shall be identified as either

“advertising” or “non-advertising.” To the extent

sign is a non-conforming sign, it must further be

identified as “non-conforming advertising” or “non-
conforming non-advertising.” A sign identified as

“non-conforming advertising” or “non-conforming

non-advertising” shall be submitted to the

Department for confirmation of its non-conforming

status, pursuant to section 49-16 of this chapter.

* * *

RCNY 8§ 49-16 — Non-conforming Signs

(a) With respect to each sign identified in thensig

inventory as non-conforming, the registered

architect or professional engineer shall request
confirmation of its non-conforming status from the

Department based on evidence submitted in the

registration application. The Department shall

review the evidence submitted and accept or deny

the request within a reasonable period of time. A

sign that has been identified as non-conforming on

the initial registration application may remain
erected unless and until the Department has issued

a determination that it is not non-conforming...

* * *

RCNY 8§ 49-43 — Advertising Signs

Absent evidence that revenue from the sign is

clearly incidental to the revenue generated fram th

use on the zoning lot to which it directs attention
the following signs are deemed to be advertising
signs for the purposes of compliance with the

Zoning Resolution:

(a) Signs that direct attention to a business en th
zoning lot that is primarily operating a storage
or warehouse use for business activities
conducted off the zoning lot, and that storage or
warehouse use occupies less than the full
building on the zoning lot; or

(b) All signs, other than non-commercial, larger
than 200 square feet, unless it is apparent from
the copy and/or depictions on the sign that it is
used to direct the attention of vehicular and
pedestrian traffic to the business on the zoning
lot; and

THE APPELLANT'S POSITION

WHEREAS, the Appellant contends that the Final

Determination should be reversed because (1) the&s
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established as an advertising sign prior to Jur9&8, as
required under ZR § 42-55, and may therefore bataiaed
as a legal non-conforming advertising sign purst@m#iR §
52-11, and (2) the Sign has operated as an adngrign
with no discontinuance of two years or more sinte i
establishment; and

WHEREAS, as to the establishment of the Sign paoior
June 1, 1968, at the outset DOB states that it miosontest
the Appellant’s claim that the Sign existed on N3dy 1968;
however, DOB asserts that the use was discontengdust
terminate per ZR § 52-61 because the wall wastastisplay
artwork for a period of approximately ten years] an

WHEREAS, the Appellant contends that the art
installation at the site from approximately 19794.889 (the
“Art Installation”) constituted an “advertising sigwithin the
meaning of ZR § 12-10, and therefore the use ddidpeas an
advertising sign was continuous during that timeogke and

WHEREAS, the Appellant notes that ZR § 12-10 dfin
the term “sign” as follows:

any writing (including letter, word, or numeral),

pictorial representation (including illustration or

decoration), emblem (including device, symbol, or

trademark), flag, (including banner or pennant), or

any other figure of similar character, that: (aqis

structure or any part thereof, or is attached to ,

painted on, or in any other manner represented on a

#building or other structure#; (b) is used to

announce, direct attention to, or advertise; ahd (c

is visible from outside a #building#; and

WHEREAS, the Appellant argues that the Art
Installation met the ZR § 12-10 definition of agdisj” in that
(1) it was a pictorial representation (includirgstration or
decoration), (2) it was attached to the Buildirgj;iwas used
to direct attention to and advertise the artistryl &ugate-
Wilcox and his works; and (4) it was visible fromtside the
Building; and

WHEREAS, as to the requirement that a “sign” lsetu
to announce, direct attention to, or advertiseg” Appellant
asserts that as with any other type of businesstat must
develop his or her brand in order to be successfthe
marketplace, and that the Art Installation servedlitect
attention to the artist and his work by attractttgntion to the
Art Installation itself; and

WHEREAS, the Appellant argues that many otherdype
of advertisements are similarly abstract and deerplicitly
direct viewers to a particular location; the Appetipoints to
the example of advertisements for the chain-stamydt,
which often contain representation of the retalddgo,
building awareness of the brand but not necesshsitaying
any particular products or directing viewers to pasticular
store; and

WHEREAS, the Appellant notes that ZR § 12-10 ferth
defines an “advertising sign” as “a #sign# thatci attention
to a business, profession, commaodity, serviceteramnment
conducted, sold, or offered elsewhere than uporsdmee
#zoning lot# and is not #accessory# to a use Idaaiethe
#zoning lot#"; and
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WHEREAS, the Appellant argues that the Art
Installation “direct[ed] attention to a businessofpssion,
commodity, service or entertainment” by directitigration to
the artist and his work, which can be construed‘assiness”
(the business of creating artwork), a “professi(®ing an
artist), a “service” (providing commissioned works)y
“entertainment” (the viewing and enjoyment of antijoand

WHEREAS, the Appellant asserts that the fact thet t
artist was not paid for posting the Art Installatend that the
work included his signature reflects that the Audtallation
was posted as an opportunity to promote his braadhés
work; and

WHEREAS, the Appellant contends that many other
types of advertisements, such as the Target bellsgp, are
abstract representations that direct attentiorbtaad and do
not explicitly direct viewers to a particular pratior location;
and

WHEREAS, the Appellant argues that the Art
Installation also met the criteria that the busshesofession,
commodity, service or entertainment be “conductett], or
offered elsewhere than upon the same #zoningilothét the
work of the artist was not performed on the zotingnd his
other works were offered and sold elsewhere as ard

WHEREAS, the Appellant argues that, based on the
Board'’s decision in BSA Cal. Nos. 88-12-A and 89A1& is
not the intent but the effect of a sign that i®vaht in
reviewing the applicability of the Zoning Resolutj@nd the
effect of posting the Art Installation in a highffic area on a
wall that had been used for advertising signs farenthan 50
years was that the artist and his work receivedigityb
because the Art Installation directed attentiothéoartist and
his work; and

WHEREAS, the Appellant contends that the contedt an
circumstances applicable to the Sign make it ¢cheithe Art
Installation was simultaneously used for artistiod a
advertising purposes; and

WHEREAS, specifically, the Appellant asserts that t
Sign has a long history of use as an advertisipg fsom as
early as the 1920’s, the Art Installation was &ffixin the
exact same position and location as advertisingsdttat had
been posted on the Building for six decades paiod, that it
met all of the elements of the definition of a fsigand based
on this context the Art Installation may propertydonstrued
as an advertising sign for the purposes of esttétdjs history
of continuous use under the Zoning Resolution; and

WHEREAS, the Appellant acknowledges that not every
public art installation qualifies as an advertisgign, but
where an art installation is displayed in a spgpeally and
historically used for advertising, is signed arehiified with
the name of the artist and takes the shape of aertéing
billboard, context dictates that it should be cdestd an
advertising sign; and

WHEREAS, the Appellant notes that DOB has
previously issued Technical Policy and Procedurdicdo
(“TPPN") # 8/96 to establish DOB’s policy that atst
architectural features of buildings are subject sign
regulations, and argues that DOB cannot consideaine
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abstract representations to be signs while dengihgr
abstract representations constitute signs; and
DOB'S POSITION

WHEREAS, DOB states that it does not contest the
Appellant’s claim that the Sign existed prior todu., 1968;
however, DOB asserts that during the time the mglavall
was used to display the Art Installation, the nonforming
advertising sign use was discontinued, and therdfar use
must terminate pursuant to ZR § 52-61; and

WHEREAS, DOB states that pursuant to ZR § 12-10, a
non-conforming “sign” must continue to be used to
“announce, direct attention to or advertise,” anchom-
conforming “advertising sign” must continue to Is=d as a
sign that “directs attention to a business, pradess
commodity, service or entertainment conducted, ,sofd
offered elsewhere than upon the same zoning Inti; a

WHEREAS, DOB notes that the Wikipedia website
states that the artist, Terry Fugate-Wilcox, wasmissioned
to create the Art Installation, identified as thi®lland Tunnel
Wall,” as an art piece; and

WHEREAS, DOB states that the webpage describes the
artwork as a 60’-0" by 80’-0” billboard coveredlayers of
different colors of paint that would be revealegatterns as
the work weathered, and notes that the Art Indiaiiavas
dismantled and the plywood panels were reclaimethey
artist as individual works of art; and

WHEREAS, DOB further states that a New York Times
article dated August 7, 1981 titled “Outdoor-ScutptSafari
Around New York,” describes the Art Installation“akeets
of plywood painted yellow” covering the facade; and

WHEREAS, DOB asserts that painted plywood,
whether visible in solid colors or eroded into pats, does
not announce, direct attention to or advertise siness,
profession, commodity, service or entertainmentiooted,
sold, or offered elsewhere than upon the same gdotirand
therefore, does not constitute a “sign” or “adwémty sign”
pursuant to the ZR § 12-10 definitions of thosentgrand

WHEREAS, DOB further asserts that the Art
Installation is a creative expression that attratisntion to
itself rather than directing attention to a usproduct off the
site, and therefore it lacks the message elemehed?R §
12-10 definition of “sign”; and

WHEREAS, DOB argues that murals similar to the Art
Installation are displayed throughout the City aotie are
subject to the sign regulations of the Zoning Regw; and

WHEREAS, DOB contends that, contrary to the
Appellant’'s argument, the Art Installation cannetiompared
with the Target bullseye logo because (1) the meqmf the
Art Installation is to be art while the purposédtad logo is to
promote Target products, (2) the Target bullseyggdeis a
registered trademark of Target Brands, Inc., andhés
distinctive symbol used to distinguish productsrfithose of
another manufacturer, and (3) there is no indinatiat the
Art Installation was installed to reference thedurct of the
artist, his studio, the source of the work, orakailability of
his artwork for purchase; and

WHEREAS, as to the Appellant’s argument that TPPN
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# 8/96 supports the notion that abstract repreiemsaare
signs and therefore the Art Installation shouladmognized
as a Sign, DOB asserts that TPPN # 8/96 incorrefitiwed
the display of a corporate logo to be exempt fragm s
regulations if it could be treated as a “distinetarchitectural
feature”, and it was rescinded on July 14, 1999 BPN #
6/98; and

WHEREAS, accordingly, DOB concludes that during
the approximately ten years that the Art Instalativas
displayed, the non-conforming advertising sign wus®s
discontinued and must be terminated pursuant t§ ZR61;
therefore the sign registration application wagerly denied
because the sign is not entitled to non-conformiegystatus
per ZR § 42-55; and
CONCLUSION

WHEREAS, the Board agrees with DOB that the non-
conforming advertising sign use was discontinuathduhe
approximately ten years that the Art Installati@swisplayed
on the Building, and therefore the use must be iteted
pursuant to ZR § 52-61; and

WHEREAS, the Board finds that the Art Installation,
which consisted of sheets of plywood painted iadapf solid
colors, did not meet the ZR § 12-10 definition déign” or
an “advertising sign” because it did not annourdiegct
attention to, or advertise a business, professimmmodity,
service, or entertainment conducted, sold, or effer
elsewhere than upon the same zoning lot; and

WHEREAS, the Board agrees with DOB that the Art
Installation is a creative expression that attratisntion to
itself rather than directing attention to a uspraduct off the
site, and therefore it lacks the message elemehed?R §
12-10 definition of “sign”; and

WHEREAS, the Board finds that in order to sati&y t
ZR § 12-10 definition of “sign” or “advertising $ig the sign
must announce, direct attention to, or advertisaetoing
outside of the sign itself, and that interpretihg tefinition
otherwise would lead to absurd results, as anycoljat is
visible could be argued to direct attention tdfitsgthe mere
act of being seen; and

WHEREAS, the Board disagrees with the Appellarit tha
the Art Installation is comparable to other typéslostract
advertisements that do not explicitly direct viesvéo a
particular location, in that the Art Installatios not an
advertisement and does not provide any informatit
would direct attention to products or uses fourfahef site;
and

WHEREAS, the Board agrees with distinctions made by
DOB between the Art Installation and the Targetdaye
logo; and

WHEREAS, the Board disagrees with the Appellant
that, merely because the artist was not paid é&atirrg the Art
Installation and because his signature was on tirg,the
purpose of the Art Installation was to promote #ngst’'s
business and his other work; rather, the Boardsfitige
primary purpose of the Art Installation to be orierative
expression and aesthetic appreciation; and

WHEREAS, the Board finds the fact that the Art
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Installation is similar to many other murals diggld
throughout the City, which DOB noted are not subjeche
sign regulations of the Zoning Resolution, to bethfer
evidence that an artist’s signature is not sufficie transform
a piece of art into an advertising sign, sinces istandard
practice for artists to sign their work; and

WHEREAS, the Board disagrees with the Appellant's
contention that context dictates that the Art litsian be
construed as an advertising sign, and does natiédct that
the Art Installation was displayed in a space thais
previously used for advertising or that it takesghape of an
advertising billboard to be relevant to the Board's
determination; and

WHEREAS, the Board finds the Appellant’s relianoe o
BSA Cal. Nos. 88-12-A and 89-12-A, for the propiosithat
the relevant consideration is not the intent ofsilga but the
effect of the sign, to be misplaced; and

WHEREAS, specifically, the Board notes that BSA Cal
Nos. 88-12-A and 89-12-A concerned an analysishef t
meaning of “within view” in the context of whethiéie signs
at issue were within view of an arterial highwaysuant to
ZR § 42-55, and the Board’s discussion of inters livaited
to a determination that the intended audienceeo$ins was
not relevant in determining whether the signs weighin
view” of the arterial highway; the Board did notkaa broad
determination that the intent of a sign is neveelavant
consideration; and

WHEREAS, notwithstanding the above, the Board finds
that regardless of whether it reviews the Art Iifestian based
on its intent or effect, it does not meet the ZRZ10
definition of an advertising sign; and

WHEREAS, therefore, the Board finds that the non-
conforming advertising sign use was discontinuedrfore
than two years and must be terminated pursuariRt® Z2-
61, and as such, DOB properly rejected the Appedan
registration of the Sign.

Therefore itis resolvetthat the subject appeal, seeking a
reversal of the Final Determination of the Departmef
Buildings, dated March 12, 2012, is hereby denied.

Adopted by the Board of Standards and Appeals,
January 15, 2013.

142-12-A

APPLICANT — Sheldon Lobel, P.C., for 108-59 Ditmas
Boulevard, owner.

SUBJECT - Application May 3, 2012 — Amendment of a
previously approved (BSA Cal No. 187-99-A) waivéthe
General City Law Section 35 which permitted the
construction of a two family dwelling in the bedeofnapped
street (24th Avenue). The amendment seeks to cahstr
community facility building. R3-2 zoning district.
PREMISES AFFECTED - 24-02 89Street, between
Astoria Boulevard and #3Avenue, Block 1100, Lot 101,
Borough of Queens.

COMMUNITY BOARD #3Q

ACTION OF THE BOARD - Application granted on
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condition.

THE VOTE TO GRANT -

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtanez ..........cccvvvvvvveeeeeeieee e 5
NEQALIVE: ... it 0

THE RESOLUTION —

WHEREAS, the decision of the Queens Borough
Commissioner, dated September 21, 2012 acting on
Department of Buildings Application N0.42035674dadls:

The proposed development at the premises is

located partially within the bed of a mapped street

which is contrary to General City Law 8§ 35. Refer

to BSA for approval; and

WHEREAS, this is an application under General City
Law (“GCL") § 35, to permit the construction ofvaa-story
community facility building within the bed of $4Avenue, a
mapped but unbuilt street; and

WHEREAS, the proposed building will contain a feus
of worship and school uses; and

WHEREAS, a public hearing was held on this
application on November 20, 2012, after due notige
publication inThe City Recorgdwith a continued hearing on
December 12, 2012, and then to decision on JahGap13;
and

WHEREAS, the subject site is located on the widst s
of 89" Street approximately 522 feet north of the intetiea
of 89" Street and Astoria Boulevard, within an R3-2 zgnin
district; and

WHEREAS, on May 2, 2000, under BSA Cal. No. 187-
99-BZ, the Board granted a waiver under GCL § Jietonit
the construction of a two-family home at the sitéhin the
bed of 24' Avenue; the applicant states that the approved
home was never constructed; and

WHEREAS, the applicant notes that in 2008 the City
Planning Commission (“CPC”) and City Council apgdan
application seeking to eliminate, discontinue, afake a
portion of 24" avenue located between"88treet and 90
Place from the City Map (ULURP Application No.
C060466MMQ), and that this application includegibeion
of 24" Avenue that is mapped across the site; and

WHEREAS, the applicant states that despite the CPC
and City Council approval, the post-ULURP stepsesesary
to effectuate the change to the City Map have remnb
completed, and therefore the applicant desiresrtinzie with
the instant GCL § 35 application to allow constiarcof the
proposed community facility building to commenc@®pto
finalizing the City Map change; and

WHEREAS, by letter dated October 2, 2012, the Fire
Department states that it has no objections tostigect
proposal; and

WHEREAS, by letter dated June 27, 2012, the
Department of Environmental Protection statesittrats no
objection to the subject proposal; and

WHEREAS, by letter dated December 13, 2012, the
Department of Transportation (“DOT”) states thae th
improvement of 24 Avenue, which would involve the taking
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of a portion of the applicant's property, is noegently
included in DOT’s Capital Improvement Program, hegre
according to City records it appears that the ks acquired
from the City subject to a “Dollar Condemnationtapture
clause for the portion of the property lying in 8teeet bed;
and

WHEREAS, therefore, because the City has no jans
improve or widen the referenced street, the apptiicuests
that the Board approve the subject application éomit
construction in the bed of the mapped but unbtittes
pursuant to GCL § 35; and

WHEREAS, accordingly, the Board has determined tha
the applicant has submitted adequate evidencertantahis
approval under certain conditions.

Therefore it is Resolvedtat the decision of the Queens
Borough Commissioner, dated September 21, 20ti2gan
Department of Buildings Application No. 420356744,
modified by the power vested in the Board by Secsb of
the General City Law, and that this appeal is g@imited
to the decision noted abowven conditionthat construction
shall substantially conform to the drawing filedttwithe
application marked “Received January 14, 2013")-skiket;
that the proposal shall comply with all applicatening
district requirements; and that all other appliedaWs, rules,
and regulations shall be complied with; aad further
condition

THAT this approval is limited to the relief gradtby
the Board in response to specifically cited anckdfil
DOB/other jurisdiction objection(s) only;

THAT DOB will review the proposed plans to ensure
compliance with all relevant provisions of the Zumi
Resolution;

THAT the approved plans will be considered appdove
only for the portions related to the specific redjeanted;

THAT the building be fully sprinklered as notedtfe
BSA approved plan; and

THAT the Department of Buildings must ensure
compliance with all other applicable provisionstef Zoning
Resolution, the Administrative Code and any otleézvant
laws  under its  jurisdiction irrespective  of
plan(s)/configuration(s) not related to the retjednted.

Adopted by the Board of Standards and Appeals
January 15, 2013.

45-03-A thru 62-03-A & 64-03-A

APPLICANT - Joseph Loccisano, P.C., for Willowbrook
Road Associates LLC, owner.

SUBJECT - Application October 3, 2011 — Proposed
construction of a single-family dwelling which isotn
fronting on a legally mapped street and is locatitkin the
bed of a mapped street, contrary to Sections 33&wndthe
General City Law. R3-1 zoning district.

PREMISES AFFECTED - Hall Avenue, north side of Hall
Avenue, 542.56’ west of the corner formed by Wilmaok
Road and Hall Avenue, Block 2091, Lot 60, 80, Bgtoof
Staten Island.
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COMMUNITY BOARD #2SI
THE VOTE TO CLOSE HEARING —

Affirmative: Chair Srinivasan, Vice Chair Collin,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtANEZ...........cccvveeeeiiieeeeeeeeeirreeee e, 5
N TS0 F= LAY RS 0

ACTION OF THE BOARD - Laid over to January
29, 2013, at 10 A.M., for decision, hearing closed.

144-12-A
APPLICANT - Law Offices of Marvin Mitzner LLC, for
339 W 24" LLC, owners.
SUBJECT - Application May 3, 2012 — Appeal of the
Multiple Dwelling Law pursuant to 8310 to allow the
enlargement to a five-story building, contrary 1 &(2)(f).
PREMISES AFFECTED - 339 West28treet, north side
of West 2§' Street between Eighth and Ninth Avenues,
Block 753, Lot 16, Borough of Manhattan.
COMMUNITY BOARD #4M

ACTION OF THE BOARD — Laid over to February
12, 2013, at 10 A.M., for adjourned hearing.

145-12-A
APPLICANT - Law Offices of Marvin Mitzner LLC, for
339 W 24" LLC, owners.
SUBJECT — Application May 3, 2012 — Appeal chalieng
the determination of the Department of Buildingsuieing
the owner to obtain approval from the Landmarks
Preservation Commission, prior to reinstatement and
amendments of the permits. R8B zoning district.
PREMISES A.FFECTED - 339 West"28treet, north side
of West 2§' Street between Eighth and Ninth Avenues,
Block 753, Lot 16, Borough of Manhattan.
COMMUNITY BOARD #4M

ACTION OF THE BOARD — Laid over to February
12, 2013, at 10 A.M., for deferred decision.

208-12-A

APPLICANT - Rothkrug Rothkrug & Spector, LLP, for
647-649 Washington Avenue, LLC, owner.

SUBJECT - Application July 2, 2012 - Proposed
construction of eighteen (18) single family homiest tdo
not front on a legally mapped street, contrary en&al
City Law Section 36. R3A Zoning District.

PREMISES AFFECTED — 17 McGee Lane, north side of
McGee Lane, east of Harbor Road and West of Union
Avenue, Block 01226, Lot 123, Borough of Stateansl.
COMMUNITY BOARD #1SlI

THE VOTE TO CLOSE HEARING —

Affirmative: Chair Srinivasan, Vice Chair Collin,
Commissioner Ottley-Brown, Commissioner Hinkson and
CommissioNer MONtANEZ...........cccvveeeeeiieeeeeeerrreeee e e 5
N TS0 = LAY RS 0

ACTION OF THE BOARD - Laid over to January
102

29, 2013, at 10 A.M., for decision, hearing closed.

216-12-A thru 232-12-A

APPLICANT — Rothkrug Rothkrug & Spector LLP, for
647-649 Washington Avenue, LLC, owner.

SUBJECT - Application July 2, 2012 - Proposed
construction of eighteen (18) single family homiest tdo
not front on a legally mapped street, contrary en&al
City Law Section 36. R3A Zoning District.

PREMISES AFFECTED - 19, 21, 23, 25, 27, 29, 31, 33,
35, 37, 39, 41, 43, 45, 47 and 49 McGee Lane, rsifthof
McGee Lane, east of Harbor Road and West of Union
Avenue, Block 01226, Lots 122, 121, 120, 119, 11,
116, 115, 114, 113, 112, 111, 110, 109, 108, 1@7186,
Borough of Staten Island.

COMMUNITY BOARD #1SlI

THE VOTE TO CLOSE HEARING —

Affirmative: Chair Srinivasan, Vice Chair Collin,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtANEZ..........cccvveeeeeiieeeeeeeeirreeee e 5
N[0 F= LAY RS 0

ACTION OF THE BOARD - Laid over to January
29, 2013, at 10 A.M., for decision, hearing closed.

Jeff Mulligan, Executive Director

Adjourned: P.M.
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REGULAR MEETING
TUESDAY AFTERNOON, JANUARY 15, 2013
1:30 P.M.

Present: Chair Srinivasan, Vice-Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner Montanez.

ZONING CALENDAR

113-11-BZ

APPLICANT — Slater & Beckerman, LLP, for St. Pak'c
Home for the Aged and Infirm, owners.

SUBJECT — Application August 10, 2011 — Variancéx§
21) to permit a proposed enlargement of a Use GBup
nursing home$t. Patricks Home for the Aged and Infirm
contrary to rear yard equivalent requirements (322). R7-

1 zoning district.

PREMISES AFFECTED - 66 Van Cortlandt Park South,
corner lot, south of Van Cortlandt Park S, easSakon
Avenue, west of Dickinson Avenue, Block 3252, Lét 7
Borough of Bronx.

COMMUNITY BOARD #8BX

ACTION OF THE BOARD - Application granted on
condition.

THE VOTE TO GRANT —

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtanNEz ...........ccvvvvvvveeeeeeeee e eevee e 5
NEQALIVE: ... e 0

THE RESOLUTION —

WHEREAS, the decision of the Bronx Borough
Commissioner, dated July 11, 2011, acting on Deyrt of
Buildings Application No. 220069146, reads in et part:

ZR 24-382. Proposed rear yard equivalent or lack

of one is contrary to the stated section of theecod

and

WHEREAS, this is an application under ZR § 72ta1,
permit the enlargement of an existing nursing hgbee
Group 3), which does not comply with the requiregrryard
equivalent, contrary to ZR § 24-382; and

WHEREAS, a public hearing was held on this
application on July 17, 2012, after due noticeutylipation in
the City Record with a continued hearing on December 11,
2012, and then to decision on January 15, 2013; and

WHEREAS, the premises and surrounding area head sit
and neighborhood examinations by Chair Sriniva¥éce-
Chair Collins, Commissioner Hinkson, and Commission
Ottley-Brown; and

WHEREAS, this application is brought on behalfaf
Patrick's Home for the Aged and Infirm (“St. Paltg), a
not-for-profit institution; and

WHEREAS, Community Board 8, Bronx, recommends
approval of this application; and

WHEREAS, the adjacent property owner to the south,
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represented by counsel, provided testimony at dailg
requesting (1) lighting be provided around the $aaging for
security purposes, and (2) certain aesthetic ingorants to
the facade; and

WHEREAS, the site is an irregularly-shaped corner
through lot located on the south side of Van CodidPark
South, the east side of Saxon Avenue, and the sigsstof
Dickinson Avenue, within an R7-1 zoning distriatga

WHEREAS, the site has 289 feet of frontage aloag V
Cortlandt Park South, 155 feet of frontage alongoSa
Avenue, and 236 feet of frontage along Dickinsoriiue,
and has a total lot area of 54,708 sq. ft.; and

WHEREAS, the site is currently occupied by two
buildings: an eight-story Use Group 3 nursing home
containing approximately 118,547 sq. ft. of flooea (the
“Nursing Home”), and a seven story Use Group 3 eahv
containing approximately 14,472 sq. ft. of flooearand

WHEREAS, the site is also occupied by a 38-space
accessory parking lot for the Nursing Home; and

WHEREAS, the applicant states that the Nursing &lom
contains 264 beds, areas for physical and occunztio
therapy, a wellness center, recreation area, atltaib shop,
and a resident coffee shop; and

WHEREAS, the applicant proposes to construct & fou
story structure in the area currently occupiedeyaiccessory
parking lot, which will include 104 self-parking ames on
three-levels, as well as space for storage, aateneroom,
and an outdoor terrace (the “Proposed Facilityijl a

WHEREAS, the Proposed Facility will have
approximately 20,845 sq. ft. of floor area (0.3 HAR
increasing the total floor area on the site frorg,039 sq. ft.
(2.5 FAR) to 153,864 sq. ft. (2.8 FAR) (the maximum
permitted floor area for the site is 188,196 sq3fd4 FAR),
and will provide a non-compliant 30’-0" rear yaigLévalent;
and

WHEREAS, the applicant states that the Proposed
Facility will have direct connections to the Nugsifome and
will have the following uses: (1) parking for 32rgaand
storage space for St. Patrick’s records and hoepatg on
level one, which will align with the Nursing Hom&asement
level; (2) parking for 35 cars and no access to\thesing
Home on level two; (3) parking for 37 cars andagerfor the
Nursing Home on level three, which will align witie ground
floor lobby level of the Nursing Home; and (4) anssation
room and an open space terrace on level four, wilchlign
with the second floor of the Nursing Home; and

WHEREAS, the applicant states that constructigheof
Proposed Facility will also require a special pé&fnoim the
City Planning Commission (“CPC”) pursuant to ZR490,
to permit the enlargement of an existing nursingédcated
within Community District 8 in the Bronx; the apgdint notes
that it has simultaneously filed the required aggtlon with
CPC; and

WHEREAS, because the Proposed Facility does not
comply with the rear yard equivalent requirementthe
underlying R7-1 zoning district, the applicant resjs the
subject variance; and
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WHEREAS, the applicant represents that the fothowi
are unique physical conditions inherent to theesiifjuilding
and zoning lot, which create practical difficultiesd
unnecessary hardship in developing the site inctstri
conformance with underlying zoning regulations: (g
programmatic needs of St. Patrick’s; (2) the irtagshape of
the lot; (3) the existence and configuration of &xésting
buildings on the lot; and (4) the inability of angplying
facility to satisfy New York State Department of dita
(“DOH") regulations; and

WHEREAS, the applicant states that the followirg a
the programmatic needs of St. Patrick’s which negthe
requested waiver: (1) locating the Proposed Faailit the
same site as the Nursing Home; (2) improving the
effectiveness of St. Patrick's employee recruitmantd
retention programs by creating a safe, securecameenient
parking area; (3) providing a parking area forfdmaily and
visitors of the residents; (4) relocating the émgtPhysical
Therapy Department (“PTD”) into a larger area amdiging
additional space for the Occupational Therapy Dtepant
(*OTD"); (5) enhancing resident activities prograrasd
creating the opportunity to broaden and upgradsdbpe of
other resident services; and (6) providing suffitistorage
space for the Nursing Home; and

WHEREAS, as to the location of the Proposed Rgcili
the applicant states that St. Patrick’s existirgijifees have
been located entirely on the site since 1931, amadder for
St. Patrick’s to satisfy its need of delivering lifyaesident
services, improving the effectiveness of its empédy
recruitment and retention programs, as well asawipg St.
Patrick's competiveness as a destination of chdare
individuals seeking skilled and rehabilitative catbe
Proposed Facility must be located on the site; and

WHEREAS, as to the need to improve the employee
recruitment and retention programs, the applicetes that
St. Patrick’s employs approximately 375 full- arattgime
individuals, and that the existing 38-space aceggsrking
lot and the extremely limited supply of off-streetrking in
the surrounding neighborhood is insufficient to dianSt.
Patrick’s current demand for employee parking; and

WHEREAS, the applicant represents that one of the
defining factors in the recruitment and retentidnhah
quality nursing home staff is the availability afsand secure
on-site parking or, in the alternative, safe, seard easily
accessible off-street parking, and the lack of adegparking
on the site has negatively impacted the succédtsssofiployee
recruitment and retention programs; and

WHEREAS, the applicant states that St. Patrickisoit
easily accessible from public transportation, a&s dlosest
subway station to the site is over a half-mile gwaryd
although there is a nearby bus stop, certain eraplahifts
end and begin late at night and early in the mggrilverefore,
without adequate on-site parking, employees musfavdhe
bus during late night and early hours in this yaiemote area
of the Bronx, potentially creating a dangerous @i g and

WHEREAS, in response to the Board’'s question
whether stackers and attended parking could bedadvo

104

reduce the amount of space required to satisfi?@tick’s
parking needs, the applicant states that St. Ratemployees
work on three shifts (a day shift, night shift, amebrnight
shift) and during these shifts all the employee&/@rand
depart at approximately the same time, such tlatige of
stackers would disrupt the traffic flow and creztegestion
during the change of shifts and forcing employeesvait
lengthy durations while their vehicle is being patkor
removed from the Proposed Facility, which couldtHer
impact St. Patrick's employee recruitment and te&ian
efforts; and

WHEREAS, the applicant represents that many of St.
Patrick’'s approximately 260 residents receive aisitdaily
and the lack of on-site parking is frustrating armbnvenient
to the visitors, a majority of whom do not live time five
boroughs of New York City, such that public transation is
not an option; and

WHEREAS, as to the need to relocate the PTD into a
larger area and provide additional space for thé® Ofhe
applicant states that doing so is necessary teetedi wider
range of modern, more sophisticated sub-acute galysi
therapy services and to provide additional spacette
delivery of enhanced occupational therapy senatlesing
the Nursing Home the opportunity to more favoraulgress
the ongoing needs of its residents; and

WHEREAS, specifically, the applicant states thmst t
construction of the Proposed Facility, including tacreation
room and open air terrace, will permit St. Patdckd
reallocate program space within the Nursing Homd, tae
PTD and OTD will be redesigned resulting in theveey of
improved services to the residents; and

WHEREAS, the applicant states that currently th® P
shares space with the OTD and the existing sparevgied
and has limited maneuverability as well as stoergas for
wheelchairs and other ambulation equipment; thezetie
redesign and relocation of group activities to thew
proposed rooftop terrace and recreation room wék fup
space for physical therapy activities and make gbace
accessible to residents utilizing wheelchairs; and

WHEREAS, the applicant further states that the
relocation of the PTD will further enhance the usapace of
the OTD and permit the improved delivery of occigr!
therapy services, and the enhanced scope of phifsicapy
and occupational therapy services will allow StriEks to
maintain a competitive operating profile necessamnsure
its ongoing operational viability and improve thengral
effectiveness of St. Patrick’s on-site training émstruction
programs; and

WHEREAS, as to the need for the proposed recreatio
room and open air terrace, the applicant stateththaize and
configuration of the Nursing Home has constraingd S
Patrick’s ability to optimize the range of caredh offer to its
evolving resident population, and the ProposedliBawiill
include an approximately 10,186 sq. ft. recreat@m and
an approximately 7,137 sq. ft. open-air terrace ifer
residents, which will become the focal point ofdéthanced
resident activities program and create the oppitytuo
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broaden and upgrade the scope of other resideitegrand

WHEREAS, the applicant states that, due to therael
of wheelchairs and other ambulation aids requirgdSb
Patrick's typical resident population, there is azkl of
adequate space in St. Patrick’'s existing buildirg t
accommodate a facility-wide event or planned agtaund as
a consequence, programs or events specificallgmegito
promote interaction and socialization within andamlarge
resident groups are located in the main entraneatiog a
confined condition, or must be limited, and in sotases,
simply set aside; and

WHEREAS, the applicant represents that the Prapose
Facility will satisfy St. Patrick's need of imprayg its
activities department by providing a variety ofratlating
activities available to each and every residera personal,
family or group basis, and the daily life of ea£®b Patrick’s
residents will be enhanced by the availability etise,
accessible space in the recreation room and oop@e-air
terrace and will improve St. Patrick’s outreachgpaons; and

WHEREAS, as to the Nursing Home's need for storage
space, the applicant states that as St. Patrielsseliolved
over the years, it has had to lease appropriatgtefépace for
record storage and the storage of various itenfigroiture
and other seasonal items due to the lack of orstsitage; and

WHEREAS, the applicant represents that under these
conditions, whenever a set of stored items has tetoieved,
and ultimately returned, St. Patrick’s must emgaldglitional
labor, incur fees and address operational cooiidimathich
results in St. Patrick’s bypassing opportunitieptmchase
operating supplies and materials in lower-costingk b
guantities, due to the general lack of storageespatl

WHEREAS, the applicant states that the Proposed
Facility will address this problem by providing acsre
storage space on two levels, sufficient in sizallow St.
Patrick’s to retain materials currently stored sifé, and
permit it to make cost-saving bulk purchases irithee; and

WHEREAS, the applicant represents that the
programmatic needs cannot be accommodated within a
complying development based on the unique conditam
the lot, including (1) the irregular shape of thiednd (2) the
configuration of the existing building; and (3) tB®H
regulations; and

WHEREAS, as to the irregular shape of the lot, the
applicant states that the polygonal shape of teecetates a
practical difficulty in constructing a compliantcfiity; and

WHEREAS, the applicant submitted a drawing
reflecting that if the site consisted of a regytathaped lot the
Proposed Facility could be located at the siteeyttibviding
a compliant rear yard equivalent; and

WHEREAS, the applicant states that because #éssit
occupied by two existing buildings, the only looatthat the
Proposed Facility can be located is the site ofetkisting
parking lot, and the irregular shape of the lot bivred with
the configuration of the existing buildings predsdthe
construction of a complying facility that can sitist.
Patrick’s programmatic needs as well as the agpédaOH
regulations; and
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WHEREAS, as to the DOH regulations, the applicant
states that it has analyzed a compliant designhgatisfies
its programmatic needs, however, such compliarigdés
contrary to DOH regulations as referenced in Tifeof the
New York Codes, Rules and Regulations (“NYCRR" 18-
3.4; and

WHEREAS, the applicant states that pursuant to
NYCRR § 713-3.4, public resident spaces, such as th
proposed recreation room and outdoor space, are not
permitted to be accessed via nursing units; and

WHEREAS, the applicant submitted plans of a
complying facility, which reflects that in order to
accommodate a compliant rear yard equivalent apa8éng
spaces (which is less than the proposed 104 spdhbes)
facility would need to be increased from four teefievels;
and

WHEREAS, the applicant states that the fifth lesfel
the complying facility, which includes the outdderrace,
would align with the existing third floor of St. tPiak’s
instead of the second floor, and because the floiod is a
nursing unit area, when residents access the prdpos
recreation room and outdoor space at the fifthllefi¢he
complying facility, they would have to utilize amsing unit
area, contrary to New York State’s “Standards ofsfoiction
for Nursing Homes”; and

WHEREAS, the applicant represents that because the
Proposed Facility provides access to the recreatdiom and
outdoor space from the second floor of the Nursiogne,
which contains the physical and occupational thepayblic
spaces and is not a nursing unit area, it compltesNYCRR
§713-3.4; and

WHEREAS, the Board notes that the applicant also
asserts that St. Patrick’s is an educational utiiit, and as
such is entitled to significant deference underakeof the
State of New York as to zoning and as to its ahititrely
upon programmatic needs in support of the subpiance
application, pursuant to Cornell Univ. v. BagnaB@ N.Y.2d
583 (1986); and

WHEREAS, the Board finds that the applicant did not
submit sufficient evidence into the record to eghlihat St.
Patrick’s is an educational institution as conteatga by the
courts, and as such, it cannot rely solely on thgrammatic
needs of St. Patrick's to support the subject waga
application; and

WHEREAS, accordingly, based upon the above, the
Board finds that the irregularity of the subject, Ithe
configuration of the existing buildings on the siémd the
need to comply with DOH regulations, when considere
conjunction with the programmatic needs of St. iBld,
creates unnecessary hardship and practical dtfficl
developing the site in compliance with the applieamning
regulations; and

WHEREAS, since St. Patrick’'s is a non-profit
institution and the variance is needed to furttsamdn-profit
mission, the finding set forth at ZR § 72-21(b) sloet have
to be made in order to grant the variance requésttds
application; and
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WHEREAS, the applicant represents that the vagianc
if granted, will not alter the essential charactdrthe
neighborhood, will not substantially impair the appriate
use or development of adjacent property, and waitl e
detrimental to the public welfare; and

WHEREAS, the applicant states that St. Patrick's h
existed on the site since 1931; and

WHEREAS, the applicant notes that Van Cortlandt Pa
is located directly north of the site across Vamti@ndt Park
South, to the south of the site are the Amalgamidtadses
(two separate 20-story buildings, providing affdrédousing
for 1500 moderate-income families), directly te thest of
the site is a six-story residential building, véithgle- and two-
family detached buildings to the southwest, arttieéceast of
the site is an open space owned by the New York Cit
Department of Environmental Protection; and

WHEREAS, the applicant notes that the Proposed
Facility complies with all use and bulk regulatiooisthe
underlying R7-1 zoning district, with the exceptiohrear
yard equivalent; and

WHEREAS, the applicant submitted plans reflecting
that it will landscape the area of the Proposedifyadjacent
to Van Cortlandt Park South, providing a soft titms
between the Proposed Facility and the sidewalk, taed
applicant states that along Saxon Avenue and Vatta@dt
Park South, the existing mature street trees &vifiain; and

WHEREAS, in response to the concerns raised by the
adjacent property owner, the applicant submittedvised
plan reflecting that lighting will be provided ftire proposed
landscaping; and

WHEREAS, accordingly, the Board finds that this
action will not alter the essential character ok th
surrounding neighborhood nor impair the use or
development of adjacent properties, nor will it be
detrimental to the public welfare; and

WHEREAS, the applicant states that the hardshigp wa
not self-created and that no development that womdet
the programmatic needs of St. Patrick’s could ocecuthe
existing lot; and

WHEREAS, accordingly, the Board finds that the
hardship herein was not created by the owner tedegessor
in title; and

WHEREAS, as noted above, the Proposed Facility
complies with all regulations of the R7-1 zoningtdct with
the exception of rear yard equivalent; and

WHEREAS, accordingly, the Board finds that the
requested relief is the minimum necessary; and

WHEREAS, the Board has determined that the eviglenc
in the record supports the findings required tonaele under
ZR 872-21; and

WHEREAS, the project is classified as a Type lidct
pursuant to 6 NYCRR, Part 617; and

WHEREAS, the Department of City Planning, as Lead
Agency, has conducted an environmental review ef th
proposed action and has documented relevant infanma
about the project in the Final Environmental Assesg
Statement (EAS) CEQR No. 11DCP043X, dated September
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28, 2012; and

WHEREAS, the EAS documents that the project as
proposed would not have significant adverse impattsand
Use, Zoning, and Public Policy; Socioeconomic Ctowis;
Community Facilities and Services; Open Space; Ghsd
Historic Resources; Urban Design and Visual Ressrc
Neighborhood Character; Natural Resources; Watdrfro
Revitalization Program,; Infrastructure; Hazardowsdfials;
Solid Waste and Sanitation Services; Energy; Toadfid
Parking; Transit and Pedestrians; Air Quality; Moiand
Public Health; and

WHEREAS, no other significant effects upon the
environment that would require an Environmental dotp
Statement are foreseeable.

Therefore itis Resolvetat the Board of Standards and
Appeals adopts the CEQR determination of the Degenttof
City Planning and makes each and every one oftained
findings under ZR § 72-21 and grants a varianggetmit the
enlargement of an existing nursing home (Use Grayp
which does not comply with the required rear yaydealent,
contrary to ZR § 24-382)n conditionthat any and all work
shall substantially conform to drawings as theylyppthe
objections above noted, filed with this applicatimarked
“Received January 7, 2013"— (11) sheets; andurther
condition;

THAT the following shall be the bulk parametershaf
building: 20,845 sq. ft. of floor area (0.3 FARY) &total floor
area on the site of 153,864 sq. ft. (2.8 FAR), mimmim rear
yard equivalent of 30’-0", a total height of 48’;(8nd 104
accessory parking spaces, as indicated on the BSr>eed
plans;

THAT prior to the issuance of any DOB permits, the
applicant shall obtain a special permit from thiy €lanning
Commission pursuant to ZR § 74-90;

THAT substantial construction shall be completed
pursuant to ZR § 72-23;

THAT this approval is limited to the relief gradtby
the Board in response to specifically cited anckdfil
DOB/other jurisdiction objection(s) only;

THAT the approved plans shall be considered amgglov
only for the portions related to the specific fedjeanted; and

THAT the Department of Buildings must ensure
compliance with all other applicable provisionstef Zoning
Resolution, the Administrative Code and any otleézvant
laws  under its  jurisdiction irrespective  of
plan(s)/configuration(s) not related to the retjednted.

Adopted by the Board of Standards and Appeals,
January 15, 2013.
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190-11-BZ

CEQR #12-BSA-051X

APPLICANT - Sheldon Lobel, P.C., for 1197 Bryant
Avenue Corp., owner.

SUBJECT - Application December 15, 2011 — Variance
(872-21) to legalize Use Group 6 retail stores traog to
use regulations (§22-10). R7-1 zoning district.
Community Board #3BX

PREMISES AFFECTED - 1197 Bryant Avenue, northwest
corner of the intersection formed by Bryant Averansl
Home Street. Block 2993, Lot 27, Borough of Bronx.
COMMUNITY BOARD #3BX

ACTION OF THE BOARD - Application granted on
condition.

THE VOTE TO GRANT —

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtaNEZ ..........ceeeeveuvvemmmmmeeeeee e e e 5
NS0 L1 0

THE RESOLUTION —

WHEREAS, the decision of the Bronx Borough
Commissioner, dated November 15, 2011, acting on
Department of Buildings Application No. 210044 7@&ds in
pertinent part:

Proposed use of existing building at the premises

for Use Group 6 commercial use is not permitted

as-of-right in the R7-1 district pursuant to ZR

Section 22-10; and

WHEREAS, this is an application under ZR § 72421,
permit, within an R7-1 zoning district, the legatinn of the
use of an existing one-story building for Use Gréugtail,
which does not conform to district use regulaticositrary to
ZR § 22-10; and

WHEREAS, a public hearing was held on this
application on September 25, 2012, after due ndtige
publication inThe City Recordwith continued hearings on
October 30, 2012, and December 11, 2012, and then t
decision on January 15, 2013; and

WHEREAS, the site and surrounding area had site an
neighborhood examinations by Chair Srinivasan,
Commissioner Hinkson, and Commissioner Ottley-Brown
and

WHEREAS, Community Board 3, Bronx, recommends
approval of this application; and

WHEREAS, a neighbor provided testimony expressing
a concern that businesses at the site attractaog misitors
and the number of businesses should be limited; and

WHEREAS, the subject site is located on the maati
corner of Bryant Avenue and Home Street within &hlR
zoning district; and

WHEREAS, the site has approximately 91 feet of
frontage on Bryant Avenue and 25 feet of frontagélome
Street, with a total lot area of 2,328 sq. ft.; and

WHEREAS, the site is currently occupied by a doeys
formerly manufacturing building currently occupiegithree
commercial uses (Use Group 6), with a floor are3 328 sq.
ft. (1.0 FAR); and
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WHEREAS, the building was constructed in 1931 and
formerly occupied by a legal non-conforming meatpssing
plant (Use Group 18); and

WHEREAS, the applicant states that the building wa
renovated and three retail spaces were createdguint® an
Alteration Type 2 application; during a subsequentew,
DOB determined that there had been a discontinuafrite
former non-conforming use which precluded the a@apili
from occupying the building with the proposed s&]

WHEREAS, the applicant now proposes to legaliee th
use of the subject building to commercial use (Gezup 6);
and

WHEREAS, because the commercial use is not
permitted in the subject zoning district, the aggolit seeks a
use variance to permit the proposed Use Group;Guse

WHEREAS, the applicant states that the followirg a
unique physical conditions which create unneces$sadship
and practical difficulties in developing the sitdthwa
conforming development: (1) the history of usehefsite for
non-residential use; (2) the obsolescence of thiesu
building for conforming use; (3) the small, narrdet
configuration that limits the size and layout of @ermitted
residential development; and (4) the cost of deshirlg the
existing building and excavating the site; and

WHEREAS, as to the history of use and the existing
building, the applicant states that the building wasigned
for manufacturing uses and operated as a meat gsioge
plant from approximately 1931 until the late 1991

WHEREAS, the applicant states that the buildingpis
suited for residential use and any renovation@bitilding to
accommodate such a use is impractical and costhjtiod;
and

WHEREAS, the applicant contends that the buildtng
also not well-suited for as-of-right community fiigiuses due
to its small size and narrow floor plan and that tétrofit
required for the building to meet the requiremefitae 2008
Fire Code for community facility uses further burdany use
of the building for as-of-right use; and

WHEREAS, the applicant submitted a letter from a
contractor which estimates the cost for the irstialh of an
interior fire alarm system and automatic wet sgenkystem,
both of which are required for community facilityay will be
approximately $41,000; and

WHEREAS, as to lot configuration, the applicaatas
that the lot is small and narrow with a width off@ét, a depth
of only 91 feet, and a lot area totaling 2,328ftsgand

WHEREAS, the applicant notes that the R7-1 zoning
district lot coverage restrictions combined witle thite's
narrow lot width results in a floor plate that islyable to
accommodate two small residential apartments per;fand

WHEREAS, the applicant states that the as-of-right
building’s interior circulation space includes antrance
lobby, stairwell, and common hallways that représen
significant amount of non-rentable floor area gittemsmall
size of the building; and

WHEREAS, the applicant asserts that the developmen
potential of the site is also limited by the R7ehing district
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parking regulations, which requires parking spdoes30
percent of all dwelling units; because the site caty
accommodate a maximum of two parking spaces oyesilg
eight dwelling units can be accommodated; and

WHEREAS, the applicant asserts that the rentalegal
of the building’s apartment units are unable tcsefffthe
development costs associated with the project; and

WHEREAS, as to premium demolition costs, the
applicant asserts that the surrounding built condt are
highly sensitive due to age and construction comged by
the existing building’s full lot coverage conditi@pecifically,
its western wall abuts the eastern wall of the stavy frame
residential home to the west (1005 Home Street;iwiks a
two-family home originally built as long ago as 19@ith
unknown foundation depth and conditions, and it$haon
wall abuts the garage located on the property gontbrth
along Bryant Avenue (1209 Bryant Avenue); and

WHEREAS, the applicant asserts that the presehce o
older buildings on the lot line will significantipcrease the
cost associated with demolishing the existing dastsaand
cellar building and excavating the entire siterepare it for
as-of-right development while also requiring underimg and
shoring; and

WHEREAS, as to the uniqueness of the conditidres, t
applicant performed an analysis to determine windtiere
are other similarly-situated properties that amdeubuilt (less
than 50 percent of permitted FAR) and have a natodw
width within a 600-ft. radius of the site; and

WHEREAS, the applicant states that the resulthisf
study show that the site is one of only six sinyiaituated
properties in the study area (narrow, underbudtraot part of
a mass subdivision development) that have beeriapmad
since 1930, which amounts to 2.5 percent of alpertes
within the study area; and

WHEREAS, additionally, the site is one of only tefo
these similarly situated properties that are o@alipy a non-
conforming building; and

WHEREAS, the Board is not persuaded by the
assertions that the demolition costs, which arearably
common in New York City, constitute a unique coodg that
create practical difficulty or unnecessary hardsaip

WHEREAS, however, based upon the above, the Board
finds that the history of the site, and the chanéstics of the
1931 building and its use as well as the lot’s igumétion are
unique condition which create unnecessary hardahib
practical difficulty in developing the site in canfnance with
the applicable zoning regulations; and

WHEREAS specifically, the Board notes that the
building was constructed approximately 80 years fag@
legal Use Group 18 use which would now be non-canifa,
and that its conversion to a conforming use ettbgidential
or community facility would require significant refitting
costs that create a hardship; and

WHEREAS, the applicant submitted a feasibility

study which analyzed: (1) a conforming scenaria éjur-
story multi-family residential building; (2) a coension of the
existing building to community facility use; (3) lasser
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variance residential scenario with a waiver forkpay; and
(4) the proposed legalization of the use of thesteg
building for commercial use; and

WHEREAS, the study concluded that the conforming
scenarios would not result in a reasonable rehwrithat the
proposed building would realize a reasonable retamd

WHEREAS, based upon the above, the Board has
determined that because of the subject lot's unfdysical
conditions, there is no reasonable possibilitydestlopment
in strict compliance with zoning will provide a semable
return; and

WHEREAS, the applicant represents that the prdposa
will not alter the essential character of the neaghood, will
not substantially impair the appropriate use oetgpment of
adjacent property, and will not be detrimentalhte public
welfare; and

WHEREAS, the applicant represents that the
surrounding area is predominantly occupied by a afix
residential and community facility uses; howevegre are six
non-conforming commercial uses located within a-biaxk
radius of the site; and

WHEREAS, the applicant states that ZR § 52-332
would allow for the continuation of a non-conforiginse at
the site, except that the Use Group 18 meat priocpese
discontinued for a period greater than two yeadidla@rights
to the non-conforming use no longer exist, purst@zik §
52-61; and

WHEREAS, the applicant represents that the former
meat processing business occupied the building from
approximately 1931 until sometime in the late 198 that
commercial uses have occupied the site since 2001,

WHEREAS, the applicant asserts that the commercial
uses are significantly more compatible with thecumding
area than the meat processing business; and

WHEREAS, the applicant asserts that the use of the
existing building for commercial uses will not réso noise
levels that will adversely affect the adjacentdestial uses in
part because the existing building is constructed2sin.
masonry block and has an interior wall consistihg stud
and drywall assembly, both of which serve to préveise
transmission; and

WHEREAS, further, the applicant notes that the
building’s uses include a deli/convenience stor laeauty
salon, neither of which generates any significanbant of
noise and the building does not have any rooftop8Wnits
that generate unwanted noise; and

WHEREAS, the applicant proposes the following Bour
of operation: (1) for the deli/store — 7:00 a.m1@00 p.m.,
seven days a week and (2) for the beauty salorD8 #0m. to
9:00 p.m., Monday through Saturday and 10:00 ar5:G0
p.m., Sunday; and

WHEREAS, at hearing, a neighbor provided testimony
raising concerns about the amount of visitors geadrby the
uses at the site; and

WHEREAS, in response, the applicant states trestadu
the small size of the businesses, traffic is rpicant and
only the deli/store has one small truck delivenydqsgy, while
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the beauty salon owner picks up all her own prajucid

WHEREAS, the applicant concedes that the shipping
business that formerly occupied the site generated
considerably more traffic but that that has nowatvad the
third storefront; and

WHEREAS, based upon the above, the Board finds tha
this action will not alter the essential charactérthe
surrounding neighborhood nor impair the use or idgveent
of adjacent properties, nor will it be detrimeritathe public
welfare; and

WHEREAS, the Board finds that the hardship herein
was not created by the owner or a predecessdteintit is
the result of the site’s unique physical conditjargd

WHEREAS, the Board finds that this proposal is the
minimum necessary to afford the owner relief; and

WHEREAS, based upon the above, the Board has
determined that the evidence in the record suppbds
findings required to be made under ZR § 72-21; and

WHEREAS, the project is classified as unlistedidct
pursuant to 6 NYCRR, Part 617.2; and

WHEREAS, the Board has conducted an environmental
review of the proposed action and has documentedars
information about the project in the Final Enviremtal
Assessment Statement (EAS) CEQR No. 12BSA051X dated
May 17, 2011; and

WHEREAS, the EAS documents that the project as
proposed would not have significant adverse impattsand
Use, Zoning, and Public Policy; Socioeconomic Ctois;
Community Facilities and Services; Open Space; Ghsd
Historic Resources; Urban Design and Visual Ressrc
Neighborhood Character; Natural Resources; Watdrfro
Revitalization Program,; Infrastructure; Hazardowsdsials;
Solid Waste and Sanitation Services; Energy; Tradfid
Parking; Transit and Pedestrians; Air Quality; Moiand
Public Health; and

WHEREAS, no other significant effects upon the
environment that would require an Environmental dotp
Statement are foreseeable; and

WHEREAS, the Board has determined that the
proposed action will not have a significant advérggact on
the environment.

Therefore itis Resolvethat the Board of Standards and
Appeals issues a Negative Declaration under 6 NYCRIR
617 and 86-07(b) of the Rules of Procedure for City
Environmental Quality Review and makes each ang eve
of the required findings under ZR § 72-21 and granto
permit, within an R7-1 zoning district, the legalibn of the
use of an existing one-story building for Use Gréugtail,
which does not conform to district use regulaticositrary to
ZR § 22-10;0on conditionthat any and all work shall
substantially conform to drawings as they applythe
objections above noted, filed with this applicatimarked
“Received January 7, 2013" — (5) sheets; andfurther
condition

THAT the following are the bulk parameters of the
building: a total floor area of 2,328 sq. ft. (EAR); and a
maximum of three commercial businesses, as indicat¢he
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Board-approved plans;

THAT the maximum hours of operation will be 7:00
a.m. to 10:00 p.m.;

THAT signage on the site will comply with C1 distr
regulations;

THAT this approval is limited to the relief gradtby
the Board in response to specifically cited anckdfil
DOB/other jurisdiction objection(s) only;

THAT the approved plans shall be considered amgglov
only for the portions related to the specific fedjeanted; and

THAT the Department of Buildings must ensure
compliance with all other applicable provisionstef Zoning
Resolution, the Administrative Code, and any otb&vant
laws  under its  jurisdiction irrespective  of
plan(s)/configuration(s) not related to the retjednted.

Adopted by the Board of Standards and Appeals,
January 15, 2013.

30-12-BZ

CEQR #12-BSA-076Q

APPLICANT - Eric Palatnik, P.C., for Don Ricks
Associates, owner; New York Mart Group, Inc., lesse
SUBJECT — Application February 8, 2012 — Speciairite
(873-49) to permit accessory parking on the roofaof
existing one-story supermarket, contrary to 836RBIC2-2
zoning district.

PREMISES AFFECTED - 142-41 Roosevelt Avenue,
northwest corner of Roosevelt Avenue and Avenugi@;k
5020, Lot 34, Borough of Queens.

COMMUNITY BOARD #7Q

ACTION OF THE BOARD - Application Denied.

THE VOTE TO GRANT —

AFfITMALIVE: ..o 0
Negative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtaNEZ ..........coceveveeieeneeneeeeeeeeeneees 5

THE RESOLUTION —

WHEREAS, the decision of the Queens Borough
Commissioner, dated January 24, 2012, acting oarapnt
of Buildings Application No. 420501095, reads intjpent
part:

Board of Standards and Appeals required for

rooftop parking in C2-2 as per ZR § 73-49; and

WHEREAS, this is an application under ZR 8§ 73-49
and 73-03 to allow rooftop parking above the fisdr of an
existing one-story commercial building located @22 (R6)
zoning district, contrary to ZR § 36-11; and

WHEREAS, a public hearing was held on this
application on June 5, 2012, after due notice ljigation in
theCity Recorgwith continued hearings on August 21, 2012,
October 23, 2012, and December 11, 2012, and then t
decision on January 15, 2013; and

WHEREAS, the site and surrounding area had side an
neighborhood examinations by Chair Srinivasan,
Commissioner Montanez, and Commissioner Ottley-Brow
and
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WHEREAS, Community Board 7, Queens, recommends
conditional approval of this application; and

WHEREAS, Queens Borough President Helen Marshall
recommends approval of the application; and

WHEREAS, the Board notes that the applicant has
provided a Memorandum of Understanding with thaeetjt
building at 142-05 Roosevelt Avenue (the “Residgnti
Building”) reflecting conditions the parties agre&ul as
evidence of the Residential Building’s conditiosapport of
the proposal; and

WHEREAS, the subject site is located on the nagtiw
corner of Roosevelt Avenue and Avenue B, withinZza2C
(R6) zoning district; and

WHEREAS, the site is occupied by a one-story
commercial building occupied by a grocery store and
pharmacy; and

WHEREAS, the applicant proposes accessory rooftop
parking for 49 parking spaces for grocery storéausrs and
would relocate the required parking from the curlecation
at the cellar and sub-cellar of the adjacent siry$Residential
Building; and

WHEREAS, the applicant represents that 41 parking
spaces are the minimum required for the commeusialof
the building; and

WHEREAS, in order to meet its needs, the applicant
seeks a special permit pursuant to ZR § 73-49.etmip
rooftop parking at the site; and

WHEREAS, pursuant to ZR § 73-49, the Board may
permit parking spaces to be located on the roaflofilding
in a C2-2 zoning district if the Board finds thia¢ tparking is
located so as not to impair the essential charactae future
use or development of the adjacent areas; and

WHEREAS, the applicant represents that the rooftop
parking will not impair the essential charactefuture use or
development of adjacent areas; and

WHEREAS, the applicant notes that the adjacertd use
include the Residential Building, which is six $&srand
separated from the subject site by an alleywayawtliidth of
25 feet; the 12-story nursing home at 38-20 Bowiree$(the
“Nursing Home”), approximately 34 feet from theesiand
several multi-story mixed-use commercial/residéntia
buildings approximately 70 feet from the site; and

WHEREAS, further, the applicant asserts that it
proposes conditions which fit into the special pepnovision
that the Board “may prescribe appropriate conditiand
safeguards to minimize adverse effects on the ctearaf the
surrounding area, including requirements for séttodicoof
parking areas from lot lines or for shielding fl¢igbts;” and

WHEREAS, the applicant states that the availatuilit
additional off-street parking for grocery storetonsers will
be advantageous to the community; and

WHEREAS, the applicant performed a noise studyaand
traffic study to support its claim that (1) any gratial sound
from cars on the roof will not be noticeable torsunding
residents due to the fact that the site is withilight path to
LaGuardia Airport and (2) there will be no sigréfit adverse
impacts related to street conditions, transporiatioadway
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conditions, or parking; and

WHEREAS, the applicant identifies the primary
concerns of the Residential Building, the Nursirayié, and
the Community Board as being related to (1) secufZ)
traffic, (3) hours of operation, (4) lighting, (&¢sthetics, and
(6) odors; and

WHEREAS, the applicant states that it has eniatec
Memorandum of Understanding with the ResidentidtBw
regarding mitigation conditions; and

WHEREAS, the applicant proposes conditions for the
parking facility to address: (1) hours of operat{@) entrance
and egress; (3) lighting; (4) noise and light brfig; and (5)
odor diffusion; and

WHEREAS, additionally the applicant proposes safet
measures through (1) signage; (2) roll down géd¢security
cameras; and (4) monitoring personnel; and

WHEREAS, the applicant notes that its proposed
conditions are intended to safeguard the commanityhave
been negotiated with its neighbors and the CommBoiard;
and

WHEREAS, in support of its assertion that the &lec
permit is appropriate at the subject site andithaeets the
required findings, the applicant cites to the B&afmtior
decision under BSA Cal. No. 319-06-BZ, which atswived
rooftop parking adjacent to residential uses; and

WHEREAS, at hearing, the Board raised concernstabo
the appropriateness of the proposed rooftop paféuility at
the subject site with adjacency to a significaninbar of
residential units; and

WHEREAS, specifically, the Board notes that the
potential impacts of rooftop parking are differieain surface
(at-grade) parking lots, and that, as a result, Zbaing
Resolution requires the Board's special permigfiproval of
rooftop accessory parking; and

WHEREAS, in order to approve such special petht,
Board must find that the rooftop parking is locateduch a
manner that it does not change the essential ¢haiafcthe
neighborhood, nor impair future use of the surrauomd
properties; and

WHEREAS, the Board must also find under ZR § 73-03
(general special permit findings) that the hazaods
disadvantages to the community at large of sudtiedgeermit
at the particular site are outweighed by the achged to be
derived by the community by the grant of such spi@ermit;
and

WHEREAS, based on the record, the Board believes
that it cannot make such findings, and severalofact
regarding this application and the surroundinge&dnender
the proposed rooftop parking inappropriate; and

WHEREAS, specifically the factors that contribtae
the Board’s conclusion include: (1) the locatiothaf rooftop
parking facility; (2) the nature and intensity bétuse; (3) the
nature of and proximity to surrounding uses; (#)itktions
related to the proposed safeguards; and (5) Baamgent;
and

WHEREAS, as to the first factor, the Board nokex t
the proposed rooftop parking is located in a CR&) zoning
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district, immediately adjacent to an R6 distridtte north and
across the street from an R6 district to the @ast,that the
area is a predominantly residential neighborhodd leical
retail; and

WHEREAS, the Board notes that the only open pgrkin
facility which is located above grade in the gehacnity of
the site is a municipal parking garage, which isated
approximately 700’-0” to the west; and

WHEREAS, the Board notes that the municipal parkin
garage occupies nearly an entire block, is surrediriy
streets on three and one-half sides, and is ogosit mix of
uses, including commercial and community facilitjidings;
and

WHEREAS, further, the Board notes that all other
parking facilities in the blocks surrounding thie sire surface
parking lots, and many of them are accessory ideesal
and community facility buildings, which typicallpdhot draw
a significant number of vehicles and in and opistrand

WHEREAS, as to the second factor, the Board notes
that the proposed rooftop parking would be accgdsoan
existing grocery store, a use that draws vehiclps tr
throughout the day, including (according to theliappt’s
traffic consultant) an estimated 22 vehicles duttiegmorning
peak hour, 46 during the midday peak hour, 57 duitie
evening peak, and 78 during the weekend peak;efiyrthe
grocery store is open until 10:30 p.m. and liketlyaats
increased activity during evening hours when regglef
nearby buildings have returned home; and

WHEREAS, as to the third factor, the Board notes t
the proposed parking would be unenclosed and ldcat¢op
of the grocery store, on the equivalent of a sedlmod; and

WHEREAS, the Board notes that the uses immediately
adjacent to the grocery store are the six-stonjdeasal
Building to the west and the 12-story Nursing Haiméhe
north, and the uses to the east and south, opfiesite sides
of Bowne Street and Roosevelt Avenue, are a chasgven-
story apartment building and a six-story apartnesitling;
and

WHEREAS, further, the Board notes that residential
buildings adjacent to and across the street fragtbcery
store all have rows of windows that would face alyeonto
the rooftop parking, and the Board believes trahtimber of
residential units that would be impacted by ndigkting, and
security issues related to the proposed rooftofimars
significant; and

WHEREAS, the Board is especially troubled by the
proximity of the six-story Residential Building the west,
which has more than 66 windows facing directly othie
grocery store’s roof and where use of the roofpiarking
would diminish the privacy and general qualityifef for the
residents of these units; and

WHEREAS, as to the fourth factor, the Board ntitat
the applicant has recommended sound attenuatiosumesa
including a sound barrier wall with a height ofé¥'along the
north and west sides to screen sound and light gigpatrons
to be respectful to adjacent residents, lower ilighto be
placed in the middle of the parking area, secuatyeras, and
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the closing and securing of the roof parking a0%0n.; and

WHEREAS, however, the Board concludes that such
measures fail to fully address the potential impaah
residential units, specifically, the impact of sdamd light on
the adjacent residential windows located abovesthend
barrier, and the general ineffectiveness of signd;

WHEREAS, the Board also notes that any relocatfon
rooftop equipment (including mechanicals) away fritva
adjacent apartment building, as stated in the Manthm of
Understanding, would then have an impact on tHideesal
building to the south; and

WHEREAS, finally, the Board has reviewed its higto
of special permit approvals in the past decadenand of the
grants presented similar factors, primarily theesktof
surrounding residential uses, and the nature df samftop
parking; and

WHEREAS, the Board has granted nine rooftop pgrkin
special permits since 1998, which can all be disigshed
from the subject facts; most of the sites wereeeitim
manufacturing districts or concerned rooftop pagkin
associated with colleges or hospitals within a asgetting;
and

WHEREAS the applicant has argued that the Board’s
grant under BSA Cal. No. 316-06-BZ is similar, dnat the
applicant is providing similar measures as in tbase
(including sound attenuating and screening walllamiting
the hours); and

WHEREAS, the Board disagrees with the applicaatt th
BSA Cal. No. 316-06-BZ is similar to the subjecbftop
parking; in that case, the roof top parking wasaftiomotive
storage space for an automotive service facilitgrinvi1-1
zoning district with use and access restrictedripleyees of
the service facility and did not anticipate constativity of
cars entering and existing the rooftop parking; and

WHEREAS, further, the Board notes that the siteiwa
a manufacturing district and bordered a few sertaated
homes to the rear, but the other adjacent buildmti® sides
were occupied by industrial use; additionally,ibenes were
a total of ten and the roof parking could not ewédd from
the adjacent residential windows and the hours lmeited to
7:00 p.m., Monday through Friday and closed on wedk;
and

WHEREAS, the Board concludes that unlike any ef th
other special permits, the impacts associated with
proposed rooftop parking are much more signifieaadthave
the potential to affect many more residential yitgl

WHEREAS, finally, the Board finds that the applita
has failed to establish that the advantages tedhemunity
off set the disadvantages to the surrounding neitjiclod; the
Board notes that the grocery store already proviegsired
parking to its patrons on the subject zoning lat, ahus, the
applicant’'s assertion that the rooftop parking wobk a
benefit to its patrons and surrounding communitgroyiding
parking and reducing congestion on the streetsidsailing:
and

WHEREAS, the Board finds that the applicant’'s
assertions about the grocery store’s benefitsetodmmunity
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are misplaced as the Board’s rejection of the opofiarking
facility is not a rejection of the existing as-afht grocery
store; and

WHEREAS, as to the community’s involvement, the
Board notes that the Community Board’s conditioosdt
relate to the actual rooftop conditions and thatBbard has
the authority to determine that the conditionseeth in the
Memorandum of Understanding do not mitigate theaictgoof
the parking facility to the extent that the spegairmit
findings are satisfied; and

WHEREAS, based upon the above, the Board concludes
that the findings required under ZR § 73-49 havebsen
met; and

WHEREAS, the Board does not find that, under the
conditons and safeguards imposed, any hazard or
disadvantage to the community at large due to tbpgsed
special permit use is outweighed by the advantamdse
derived by the community; and

WHEREAS, the Board has also determined that the
evidence in the record fails to support the findirgguired to
be made under ZR § 73-03.

Therefore it is Resolvethat the objection of the
Borough Commissioner, dated January 24, 2012,gaotin
Department of Buildings Application No. 420501098,
sustained and the subject application is herebieden

Adopted by the Board of Standards and Appeals,
January 15, 2013.

244-12-BZ

CEQR #13-BSA-016M

APPLICANT — Watchel, Masyr & Missry LLP by Ellen
Hay for EQR-600 Washington LLC, owner; Gotham Gym 1
LLC, lessee.

SUBJECT — Application August 8, 2012 — Special Rerm
(873-36) to allow a physical culture establishm{@&@utham
Gyn). M1-5 zoning district.

Special Permit (§73-36) to permit a physical cdtur
PREMISES AFFECTED - 600 Washington Street, west
side of Washington Street between Morton and Leroy
Streets, Block 602, Lot 10, Borough of Manhattan.
COMMUNITY BOARD #2M

ACTION OF THE BOARD - Application granted on
condition.

THE VOTE TO GRANT —

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtanNEz ..........cccvvvvvvveeeeeeieee e eevee e 5
NEQALIVE: ... et 0

THE RESOLUTION —

WHEREAS, the decision of the Manhattan Borough
Commissioner, dated January 15, 2013, acting on
Department of Buildings Application No. 1209184&&ds
in pertinent part:

Proposed change of use to a physical culture

establishment, as defined by ZR 12-10, is contrary

to ZR 42-10 and must be referred to the Board of
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Standards and Appeals for approval pursuant to

ZR 73-36; and

WHEREAS, this is an application under ZR 88§ 73-36
and 73-03, to permit, on a site within an M1-5 ngni
district, the legalization of a physical culturéaddishment
(PCE) on the first floor of a mixed-use
commercial/residential building contrary to ZR § 42 and

WHEREAS, a public hearing was held on this
application on December 4, 2012, after due notige b
publication inThe City Recordand then to decision on
January 15, 2013; and

WHEREAS, the premises and surrounding area had
site and neighborhood examinations by Chair Srgana
Commissioner Hinkson, and Commissioner Ottley-Brown
and

WHEREAS, Community Board 2, Manhattan,
recommends approval of this application; and

WHEREAS, the subject site is located on the wdst s
of Washington Street between Leroy and Morton $ree
within an M1-5 zoning district; and

WHEREAS, the site was the subject of a prior
variance pursuant to BSA Cal. No. 287-00-BZ, which
allowed for the construction of a six-, seven-, adestory
mixed-use commercial/ residential building contraoy
underlying use regulations; and

WHEREAS, the PCE will occupy approximat8|p25
sq. ft. of floor area on a portion of the firstdlp and

WHEREAS, the PCE will be operated as Gotham
Gym; and

WHEREAS, the applicant represents that the sesvice
at the PCE include facilities for instruction amdgrams for
physical improvement; and

WHEREAS, the Department of Investigation has
performed a background check on the corporate oamer
operator of the establishment and the principaesif, and
issued a report which the Board has determinedeto b
satisfactory; and

WHEREAS, the PCE will not interfere with any
pending public improvement project; and

WHEREAS, the applicant notes that the PCE began
operating at the site in February 2011 and tha¢theve not
been any complaints about noise; and

WHEREAS, the applicant asserts that the building i
constructed of steel and concrete with concretedlavith a
thickness of seven inches, and double pane windefish
satisfies the DEP noise abatement levels; and

WHEREAS, the applicant proposes the following
hours of operation: Monday through Friday, 6:00.amn
10:00 p.m. and Saturday and Sunday, 6:00 a.m0@Bm.;
and

WHEREAS, accordingly, the Board finds that this
action will neither 1) alter the essential charadgthe
surrounding neighborhood; 2) impair the use or
development of adjacent properties; nor 3) bemetntal to
the public welfare; and

WHEREAS, the Board finds that, under the condgion
and safeguards imposed, any hazard or disadvatudige
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community at large due to the proposed specialipasais
outweighed by the advantages to be derived by the
community; and

WHEREAS, therefore, the Board has determined that
the evidence in the record supports the requisitdinfgs
pursuant to ZR 8§ 73-36 and 73-03; and

WHEREAS, the Board notes that the term of the
special permit will be reduced for the period fritva PCE'’s
opening in February 2011 to the date of this grand

WHEREAS, the project is classified as a Type Il
action pursuant to 6 NYCRR Part 617.3 and 617.8; an

Therefore it is Resolvetiat the Board of Standards
and Appeals issues a Type Il Determination under 6
N.Y.C.R.R.Part617.5 and 617.3 and8@2(a), 5-02(b)(2)
and 6-15 of the Rules of Procedure for City Envinental
Quality Review and Executive Order No. 91 of 19§,
amended, and makes each and every one of the edquir
findings under ZR 88 73-36 and 73-03 to permitaasite
within an M1-5 zoning district, the legalizationaphysical
culture establishment (PCE) the first floor of aed-use
commercial/residential building contrary to ZR 8 4@, on
condition that all work shall substantially conform to
drawings filed with this application marked “RecsiVv
January 3, 2013” - Four (4) sheets and “Receivechhber
20, 2012” - One (1) sheet and further condition

THAT the term of this grant will expire on Febrydr,
2021;

THAT there will be no change in ownership or
operating control of the physical culture estalvlisht
without prior application to and approval from tBeard;

THAT the above conditions will appear on the
Certificate of Occupancy;

THAT Local Law 58/87 compliance will be as
reviewed and approved by DOB,;

THAT fire safety measures will be installed and/or
maintained as shown on the Board-approved plans;

THAT this approval is limited to the relief gradtby
the Board in response to specifically cited anedfil
DOB/other jurisdiction objection(s);

THAT the approved plans will be considered appdove
only for the portions related to the specific retieanted,;
and

THAT the Department of Buildings must ensure
compliance with all of the applicable provisions tog
Zoning Resolution, the Administrative Code, and ather
relevant laws under its jurisdiction irrespectivd o
plan(s)/configuration(s) not related to the refjedinted.

Adopted by the Board of Standards and Appeals,
January 15, 2013.
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249-12-BZ

CEQR #13-BSA-017K

APPLICANT - Lewis E. Garfinkel, for Solomon Friedma
owner.

SUBJECT - Application August 13, 2012 — Speciahiier
(873-622) for the enlargement of an existing sirighaily
home, contrary to floor area and open space (§28a)4
side yards (823-461(a)) and rear yard (§23-47)latigns.
R-2 zoning district.

PREMISES AFFECTED - 1320 East'™23treet, west side
of East 2% Street, 140’ south of Avenue M, Borough of
Brooklyn.

COMMUNITY BOARD #14BK

ACTION OF THE BOARD - Application granted on
condition.

THE VOTE TO GRANT —

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtanez ...........cccvvvvvvveeeeeeieeeeceee e 5
NEQALIVE: ... .o e 0

THE RESOLUTION —

WHEREAS, the decision of the Brooklyn Borough
Commissioner, dated August 9, 2012, acting on Deeent
of Buildings Application No. 320518828, reads imtjrent
part:
1. Proposed plans are contrary to ZR 23-141(a)
in that the proposed floor area ratio (FAR)
exceeds the permitted 50%
2. Proposed plans are contrary to ZR 23-141(a)
in that the proposed open space ratio (OSR) is
less than the required 150%
3. Plans are contrary to ZR 23-461(a) in that the
existing minimum side yard is less than the
required minimum 5’-0”
4. Proposed plans are contrary to ZR 23-47 in
that the proposed rear yard is less than 30’-0";
and
WHEREAS, this is an application under ZR 88 73-622
and 73-03, to permit, in an R2 zoning district, pheposed
enlargement of a single-family home, which does not
comply with the zoning requirements for floor ara#o,
open space ratio, side yards, and rear yard, egris&ZR
§§ 23-141, 23-461 and 23-47; and

WHEREAS, a public hearing was held on this
application on November 20, 2012, after due nolge
publication inThe City Recordwith a continued hearing on
December 4, 2012, and then to decision on January 1
2013; and

WHEREAS, the premises and surrounding area had
site and neighborhood examinations by Commissioner
Hinkson, Commissioner Montanez, and Commissioner
Ottley-Brown; and

WHEREAS, Community Board 14, Brooklyn,

recommends approval of this application; and

WHEREAS, certain community members provided

written testimony in opposition to the proposal dzh®n
general concerns including incompatibility  with
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neighborhood character; and

WHEREAS, the subject site is located on the welst si
of East 21" Street, 140 feet south of Avenue M, within an
R2 zoning district; and

WHEREAS, the subject site has a total lot area of
4,000 sq. ft., and is occupied by a single-famdyne with a
floor area of 2,402 sq. ft. (0.60 FAR); and

WHEREAS, the premises is within the boundaries of
designated area in which the subject special peisnit
available; and

WHEREAS, the applicant seeks an increase in the
floor area from 2,402 sq. ft. (0.60 FAR) to 4,0901. (1.0
FAR); the maximum permitted floor area is 2,000 ftg.
(0.50 FAR); and

WHEREAS, the applicant proposes to provide an open
space ratio of 58 percent (150 percent is the mimm
required); and

WHEREAS, the applicant proposes to maintain the
existing side yard along the northern lot line vettvidth of
3’-11" and to provide a side yard along the southerline
with a width of 9’-9” (two side yards with minimumidths
of 5’-0” each and a total width of 13’-0” are rerpd); and

WHEREAS, the proposed enlargement will provide a
rear yard with a depth of 20’-0” (a minimum reard/depth
of 30’-0" is required); and

WHEREAS, the applicant represents that the proposed
building will not alter the essential character thfe
neighborhood, and will not impair the future use or
development of the surrounding area; and

WHEREAS, based upon its review of the record, the
Board finds that the proposed enlargement willhezitlter
the essential character of the surrounding neidtdwat, nor
impair the future use and development of the sutng
area; and

WHEREAS, the Board finds that the proposed project
will not interfere with any pending public improvent
project; and

WHEREAS, the Board finds that, under the condgion
and safeguards imposed, any hazard or disadvatudige
community at large due to the proposed specialipasais
outweighed by the advantages to be derived by the
community; and

WHEREAS, therefore, the Board has determined that
the evidence in the record supports the findingsired to
be made under ZR 8§ 73-622 and 73-03.

Therefore it is resolvedhat the Board of Standards
and Appeals issues a Type Il determination under 6
N.Y.C.R.R.Part617.5 and 617.3 ands8@2(a), 5-02(b)(2)
and 6-15 of the Rules of Procedure for City Envinental
Quality Review and makes the required findings urtk
88 73-622 and 73-03, to permit, in an R2 zoningidis the
proposed enlargement of a single-family home, wiichs
not comply with the zoning requirements for floogaratio,
open space ratio, side yards, and rear yard, egris&ZR
8§ 23-141, 23-461 and 23-4@n conditionthat all work
shall substantially conform to drawings as theylappthe
objections above-noted, filed with this applicatiand
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marked “Received November 28, 2012"-(12) sheetspan
further condition

THAT the following will be the bulk parameterstbé
building: a maximum floor area of 4,000 sq. ft(EAR); a
minimum open space ratio of 58 percent; a side ghdg
the southern lot line with a minimum width of 9’-@hd a
side yard along the northern lot line with a widft8’-11";
and a rear yard with a minimum depth of 20’-0", as
illustrated on the BSA-approved plans;

THAT this approval is limited to the relief gradtby
the Board in response to specifically cited anedfil
DOB/other jurisdiction objections(s) only; no appabhas
been given by the Board as to the use and layotiteof
cellar;

THAT the approved plans will be considered appdove
only for the portions related to the specific refieanted;

THAT substantial construction be completed in
accordance with ZR § 73-70; and

THAT the Department of Buildings must ensure
compliance with all other applicable provisions thg
Zoning Resolution, the Administrative Code and ather
relevant laws under its jurisdiction irrespectivé the
plan(s)/configuration(s) not related to the refjedinted.

Adopted by the Board of Standards and Appeals,
January 15, 2013.

260-12-BZ

CEQR #13-BSA-026Q

APPLICANT - John M. Marmora, Esq., c/o K & L Gates
LLP, for McDonald's Corporation, owner.

SUBJECT - Application August 30, 2012 — Speciahfier
(873-243) to permit an accessory drive-througHifatd an
eating and drinking establishment (McDonald's) imithe
portion of the lot located in a C1-3/R5D zoningtdés
contrary to 8832-15 & 32-32 as well as a Speciahfite
(873-52) to extend the commercial use by 25' ineoR3A
portion of the lot contrary to § 22-10.

PREMISES AFFECTED — 114-01 Sutphin Boulevard, north
side of Sutphin Boulevard between Linden Bouleward
114" Road, Block 12184, Lot 7, Borough of Queens.
COMMUNITY BOARD #12Q

ACTION OF THE BOARD - Application granted on
condition.

THE VOTE TO GRANT —

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtANEZ ........c..eeeeeeeevreeeeireeereeereecee e 5
NEGALIVE: ... eeeeeceiee et eremer e ee e e 0

THE RESOLUTION —

WHEREAS, the decision of the Executive Zoning
Specialist, dated August 6, 2012, acting on Departrof
Buildings Application No. 420603644, reads:

Accessory parking for proposed eating and

drinking establishment (Use Group 6A) is not

permitted in R3A zoned lot portion; contrary to ZR

22-10.
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Proposed eating and drinking establishment with

accessory drive-through facility in the C1-3/R5D

lot portion requires BSA special permit pursuant to

ZR 73-243; contrary to ZR 32-15, and ZR 32-31;

and

WHEREAS, this is an application under ZR 88 735243
73-52, and 73-03, to permit, on a site partiallhimia C1-3
(R5D) zoning district and partially within a R3A ring
district, the operation of an accessory drive-tgrdiacility on
the site in conjunction with an as-of-right eatamgl drinking
establishment (Use Group 6), and the extensioheo€t1-3
(R5D) zoning district regulations 25 feet into Ri&A zoning
district, contrary to ZR 8§ 22-10, 32-15, and 32-&1d

WHEREAS, a public hearing was held on this
application on November 27, 2012, and then to @etisn
January 15, 2013; and

WHEREAS, the premises and surrounding area head sit
and neighborhood examinations by Chair Srinivasan,
Commissioner Montanez, and Commissioner Ottley-Brow
and

WHEREAS, Community Board 12,
recommends approval of this application; and

WHEREAS, the subject site is located on the s@sthe
corner of Sutphin Boulevard and Linden Boulevard a

WHEREAS, the site is divided by a zoning district
boundary line, with the majority of the site loahtsithin a
C1-3 (R5D) zoning district, and a narrow strip @dhe
eastern side of the site located within an R3Ampuistrict;
and

WHEREAS, the site has a total lot area of 29,4B3@s
and is occupied by a McDonald’s restaurant withco@ssory
drive-thru; and

WHEREAS, the applicant proposes to demolish the
existing restaurant and construct a new 3,911 &g. f
McDonald’s restaurant with an accessory tandeneettin;
and

WHEREAS, a special permit is required for the
proposed accessory drive-through facility in the3QR5D)
zoning district, pursuant to ZR § 73-243; and

WHEREAS, under ZR § 73-243, the applicant must
demonstrate that: (1) the drive-through facilityoyides
reservoir space for not less than ten automoli@ethe drive-
through facility will cause minimal interferencethvitraffic
flow in the immediate vicinity; (3) the eating addnking
establishment with accessory drive-through facildynplies
with accessory off-street parking regulationsttié)character
of the commercially-zoned street frontage withi 5@et of
the subject premises reflects substantial oriemtédiward the
motor vehicle; (5) the drive-through facility wilbt have an
undue adverse impact on residences within the inateed
vicinity; and (6) there will be adequate bufferlretween the
drive-through facility and adjacent residentialsjsend

WHEREAS, the applicant submitted a site plan
indicating that the drive-through facility providesservoir
space for at least 13 vehicles; and

WHEREAS, the applicant represents that the fgcilit
will cause minimal interference with traffic flownithe
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Queens,

immediate vicinity of the subject site; and

WHEREAS, in support of this representation, the
applicant notes that the existing restaurant hdsva-thru,
and therefore the proposed drive-thru does notifumas a
new facility but rather as a substantial improvenhdthe
existing facility; and

WHEREAS, the applicant represents that
reorientation of the drive-thru will likely improwarculation
by relocating the primary access to the Sutphinl@&aud
entrance, while under the existing arrangemenptheary
access for the drive-thru is from Linden Boulevavtich is
more residential in character than Sutphin Boulgvand

WHEREAS, the applicant states that the curb cuts
utilized for the drive-thru customers are locat2d feet and
139 feet, respectively, from the intersection oftp&in
Boulevard and Linden Boulevard, which is substéytiaore
than the required 50 feet; and

WHEREAS, the applicant represents that the fgcilit
fully complies with the accessory off-street pagkin
regulations for the C1-3 (R5D) zoning district; and

WHEREAS, in support of this representation, the
applicant submitted a proposed site plan provididg
accessory off-street parking spaces, which sagisfie
requirement of ten parking spaces pursuant to 2231 ; and

WHEREAS, the applicant represents that the fgcilit
conforms to the character of the commercially zosteget
frontage within 500 feet of the subject premisdscinreflects
substantial orientation toward the motor vehicie] a

WHEREAS, the applicant states that Sutphin Bouteva
contains a mix of uses in the area which stretdras
Jamaica Station to Rockaway Boulevard, howeveratha
surrounding the subject site is characterized by-ariented
commercial uses; and

WHEREAS, the applicant further states that theee a
several uses to the north of the site which agtoatitain curb
cuts and parking areas in the front yards (e.gnillgd@ollar,
Port Royal Restaurant, Western Union, and a rlaihyaand
a health services facility with an 18-space parlanga is
located to the south of the site along Sutphin 8eaud,;
therefore, the applicant represents that the cteara€ the
Sutphin Boulevard frontage in the vicinity of thiteseflects
substantial orientation to the motor vehicle; and

WHEREAS, the Board notes that the applicant has
submitted photographs of the site and the surrogretreets,
which supports this representation; and

WHEREAS, the applicant represents that the drive-
through facility will not have an undue adverse atipon
residences within the immediate vicinity of the jsab
premises; and

WHEREAS, the applicant states that a drive-thrilitia
has been in operation on the site for at leasp#st four
decades, and the proposed new drive-thru facility w
substantially improve current conditions; and

WHEREAS, specifically, the applicant states thmt t
new facility will mitigate the possible visual imgia of the
drive-thru with a fence, and the design and ortemaof the
drive-thru menu boards and sound system are stdite-art

the
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and intended to reduce the acoustical/noise impants
surrounding areas; and

WHEREAS, the applicant represents that the decibel
levels for the proposed drive-thru, as measureth ftioe
nearest house approximately 90 feet from the dhiue-will
be approximately 46 dBA without activating “autoimabice
control,” which adjusts the outbound volume basedte
outdoor ambient noise level, and 22 dBA with autimwaice
control active; and

WHEREAS, the applicant further represents that the
proposed drive-thru will lessen the impacts onaurding
residences by relocating the primary entranceetdrire-thru
from the more residential Linden Boulevard to theren
commercial Sutphin Boulevard; and

WHEREAS, the applicant represents that there will b
adequate buffering between the drive-thru faalitgl adjacent
residential uses; and

WHEREAS, the applicant states that there will be a
fence with a height of six feet and landscaping@ltine lot
lines adjacent to residential uses, which will jeva
sufficient buffer to address possible visual impastsociated
with the drive-thru facility; and

WHEREAS, the applicant further states that thenope
areas adjacent to residential uses exceed the urmiopen
area requirements of ZR § 33-392; and

WHEREAS, accordingly, the applicant represents tha
the proposed drive-thru facility satisfies each tbe
requirements for a special permit under ZR § 73-248

WHEREAS, the applicant also requests a specialiper
pursuant to ZR § 73-52 to extend the C1-3 (R5D)ngpn
district regulations 25 feet into the portion oé thoning lot
located within an R3A zoning district; and

WHEREAS, the applicant states that the majoritef
zoning lot is located within the C1-3 (R5D) zonitigtrict,
but that a narrow strip along the eastern sideefbning lot
is within an R3A zoning district; and

WHEREAS, the portion of the site that is withie tB1-
3 (R5D) zoning district occupies approximately 22, 4q. ft.
(86 percent) of the zoning lot, and the portiothefsite that is
within the R3A zoning district occupies approxiniate 008
sq. ft. (14 percent) of the zoning lot, and rarigegdth from
approximately 23'-6" to 25’-2"; and

WHEREAS, the C1-3 (R5D) zoning district permits th
proposed accessory drive-thru facility pursuarZRo8§ 73-
243; the R3A district permits only residential ysesd

WHEREAS, the applicant notes that if the maximum
width of the R3A portion of the lot was less th&nf@et, the
proposed extension of the C1-3 (R5D) zoning distvimuld
be permitted as-of-right pursuant to ZR § 77-1% an

WHEREAS, the applicant represents that by allowing
the C1-3 (R5D) use regulations to apply to 25 dééte total
width of the R3A portion of the lot, the proposedessory
drive-thru facility use will be contained entireljithin the
portion of the lot subject to C1-3 (R5D) regulagpand

WHEREAS, however, an approximately two-inch sliver
over a portion of the lot will remain solely withthe R3A
zoning district, even after the boundary line is/e®?25 feet,
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and may only be used for residential uses; and

WHEREAS, ZR § 73-52 provides that when a zoning
lot, in single ownership as of December 15, 196djvided
by district boundaries in which two or more usesg ar
permitted, the Board may permit a use which is fiexchin
the district in which more than 50 percent of thitearea of the
zoning lot is located to extend not more than 2% ifgo the
remaining portion of the zoning lot where such issaot
permitted, provided: (a) that, without any sucheaston, it
would not be economically feasible to use or dqvele
remaining portion of the zoning lot for a permitiesk; and
(b) that such extension will not cause impairmehthe
essential character or the future use or developofethe
surrounding area; and

WHEREAS, as to the threshold single ownership
requirement, the applicant submitted deeds estafdjshat
the subject property has existed in single ownprshice
prior to December 15, 1961; and

WHEREAS, accordingly, the Board finds that the
applicant has provided sufficient evidence showtirag the
zoning lot was in single ownership prior to Decembg,
1961 and continuously from that time onward; and

WHEREAS, as to the threshold 50 percent
requirement, 25,422 sq. ft. (86 percent) of thesibtal lot
area of 29,430 sq. ft. is located within the C1R5D)
zoning district, which is more than the requiredpge@cent
of lot area; and

WHEREAS, as to the finding under ZR § 73-52(a), the
applicant represents that it would not be econaliyica
feasible to use or develop the R3A portion of theizg lot
for a permitted use; and

WHEREAS, the applicant states that the R3A portion
of the lot is a very narrow and relatively smakafocated
between a commercial-zoned tract and Augusta Caurt,
dead-end street; and

WHEREAS, the applicant represents that when viewed
as a potential development parcel, the R3A ponibthe
site has no utility for residential uses underR3& district
requirements due to its size and shape; and

WHEREAS, specifically, the applicant states that th
R3A portion of the site would (1) be deficient withspect
to lot width, because the minimum width of the R@&a is
approximately 23-6” (a minimum lot width of 25’-0i%
required), (2) constitute a corner lot which regsi.0’-0"
front yards along Linden Boulevard and August Court
resulting in a developable width of approximateByféet,
and (3) need to provide at least one off-stredtipgrspace
in the side or rear yard, which would be impradtgiaen
the site constraints; and

WHEREAS, as to the finding under ZR §73-52(b), the
applicant states that the proposed developmenhisistent
with existing land use conditions and anticipategjerts in
the immediate area; and

WHEREAS, as noted above, the portion of the Satphi
Boulevard corridor which includes the subject $iges an
auto-oriented commercial character, and the R3#qoof
the site has been utilized as a parking area ®oe#isting
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McDonald’s restaurant for many years; and

WHEREAS, the applicant represents that the prapose
project will substantially improve upon the exigfin
conditions by providing a fence and landscapedtarbealp
screen the restaurant and drive-thru from the eesies
located across Augusta Court; and

WHEREAS, accordingly, the Board finds that, under
the conditions and safeguards imposed, any hazard o
disadvantage to the community at large due totbpqsed
special permit use is outweighed by the advantagdse
derived by the community; and

WHEREAS, the proposed project will not interfeiithw
any pending public improvement project; and

WHEREAS, therefore, the Board has determined that
the evidence in the record supports the requisitdirfgs
pursuant to ZR 88 73-243, 73-52, and 73-03; and

WHEREAS, the project is classified as an Unlisted
action pursuant to 6 NYCRR Part 617.2 and

WHEREAS, the Board has conducted an environmental
review of the proposed action and has documentedars
information about the project in the Final Enviramtal
Assessment Statement (EAS) CEQR No. 13BSA026Q dated
August 30, 2012; and

WHEREAS, the EAS documents that the project as
proposed would not have significant adverse impattsand
Use, Zoning, and Public Policy; Socioeconomic Ctowis;
Community Facilities and Services; Open Space; Ghsd
Historic Resources; Urban Design and Visual Ressrc
Neighborhood Character; Natural Resources; Watdrfro
Revitalization Program,; Infrastructure; Hazardowsdfials;
Solid Waste and Sanitation Services; Energy; Toadfid
Parking; Transit and Pedestrians; Air Quality; Moiand
Public Health; and

WHEREAS, no other significant effects upon the
environment that would require an Environmental dotp
Statement are foreseeable; and

WHEREAS, the Board has determined that the
proposed action will not have a significant advérggact on
the environment; and

Therefore itis Resolvetat the Board of Standards and
Appeals issues a Negative Declaration preparestordance
with Article 8 of the New York State Environmental
Conservation Law and 6 NYCRR Part 617, the Rules of
Procedure for City Environmental Quality Review and
Executive Order No. 91 of 1977, as amended, andsredch
and every one of the required findings under ZR 3243,
73-52, and 73-03 to permit, on a site partiallyhimita C1-3
(R5D) zoning district and partially within an R3Arzng
district, the operation of an accessory drive-tgrdiacility on
the site in conjunction with an as-of-right eatémgl drinking
establishment (Use Group 6), and the extensioheo€t1-3
(R5D) zoning district regulations 25 feet into Ri&A zoning
district, contrary to ZR 8§ 22-10, 32-15, and 32-8h
conditionthat all work shall substantially conform to drags
as they apply to the objections above noted, fiét this
application marked “Received January 11, 2013"sfiBets;
andon further condition
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THAT the term of this grant will expire on Janua#y,
2018;

THAT the premises will be maintained free of dsbri
and graffiti;

THAT parking and queuing space for the drive-tigtou
will be provided as indicated on the BSA-approvikhg,

THAT all landscaping and/or buffering will be
maintained as indicated on the BSA-approved plans;

THAT exterior lighting will be directed away frothe
nearby residential uses;

THAT the above conditions shall appear on the
certificate of occupancy;

THAT all signage shall conform to C1 zoning dégtr
regulations;

THAT this approval is limited to the relief gradtby
the Board in response to specifically cited anckdfil
DOB/other jurisdiction objection(s) only;

THAT substantial construction be completed in
accordance with ZR § 73-70; and

THAT the Department of Buildings must ensure
compliance with all other applicable provisionshef Zoning
Resolution, the Administrative Code and any otleéevant
laws under its jurisdiction irrespective of plang)d/or
configuration(s) not related to the relief granted.

Adopted by the Board of Standards and Appeals,
January 15, 2013.

278-12-BZ

CEQR #13-BSA-033K

APPLICANT - John M. Marmora, Esqg. for Robert J.
Panzarella, BSB Real Estate Holdings LLC. J & JIRea
Estate Holdings LLC., owner, McDonald's USA, LLC,
lessee.

SUBJECT - Application September 18, 2012 — Special
Permit (873-52) to extend by 25-0" a commercia irgo a
residential zoning district to permit the develommef a
proposed eating and drinking establishm@htDonald'9
with accessory drive thru. C8-2 and R5 zoningridist
PREMISES AFFECTED - 3143 Atlantic Avenue, northwest
corner of Atlantic Avenue between Hale Avenue and
Norwood Avenue. Block 3960, Lot 58. Borough of
Brooklyn.

COMMUNITY BOARD #5BK

ACTION OF THE BOARD - Application granted on
condition.

THE VOTE TO GRANT —

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtANEZ ........c..eeeeeeeevrieeeieeereeereeeree e 5
NEGALIVE: ... eeee ettt eremee et eeeas 0

THE RESOLUTION —

WHEREAS, the decision of the Executive Zoning
Specialist, dated August 22, 2012, acting on Depant of
Buildings Application No. 320375287, reads in pegtit
part:

Parking spaces and portion of drive-through
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facility, both accessory to the proposed eating and

drinking establishment (Use Group 6A), are not

permitted in R5 zoned lot portion; contrary to ZR

§ 22-10; and

WHEREAS, this is an application under ZR 8§ 73-52
and 73-03, to permit, on a site partially withi@&2 zoning
district and partially within an R5 zoning districthe
extension of the C8-2 zoning district regulatioBdéet into
the R5 zoning district, to allow for vehicular mamering
associated with the proposed accessory drive-tuilit
located in the C8-2 portion of the site, contrary R § 22-
10; and

WHEREAS, a public hearing was held on this
application on November 27, 2012 after due notige b
publication inThe City Recordand then to decision on
January 15, 2013; and

WHEREAS, the premises and surrounding area had a
site and neighborhood examination by Commissioner
Ottley-Brown; and

WHEREAS, Community Board 5,
recommends approval of this application; and

WHEREAS, the subject site is located at the soushwe
corner of Atlantic Avenue and Norwood Avenue, with
approximately 156.82 feet of frontage on AtlanticeAiue,
130.33 feet of frontage on Norwood Avenue, andal tot
area of 22,138 sq. ft.; and

WHEREAS, the site is currently occupied by a vacant
one-story building formerly utilized as a KFC restnt with
an accessory drive-thru, which is proposed to lbeotished;
and

WHEREAS, the applicant proposes to construct a new
one-story building with a floor area of 3,534 g, to be
occupied by a McDonald’s restaurant with an acagsso
drive-thru facility and nine parking spaces; and

WHEREAS, the applicant requests a special permit
pursuant to ZR § 73-52 to extend the C8-2 zonistridt
regulations 25 feet into the portion of the zorlmtdocated
within an R5 district; and

WHEREAS, the applicant states that the extension of
the C8-2 district would allow for the usage of Rieportion
of the lot for vehicular maneuvering connected vtk
proposed accessory drive-thru (i.e., the drive-dmma); and

WHEREAS, the applicant further states that the
remainder of the R5 portion of the lot will remaintirely
open and landscaped; and

WHEREAS, the applicant notes that the portion ef th
site that is within the C8-2 zoning district ocaeil5,626
sq. ft. (71 percent) of the zoning lot, and thetiparof the
site that is within the R5 zoning district occup&S12 sq.
ft. (29 percent) of the zoning lot; and

WHEREAS, the R5 portion fronts on Norwood
Avenue and occupies an irregularly-shaped portiothe
site, located to the north of the C8-2 portionhef site; and

WHEREAS, the C8-2 district permits the Use Group 6
eating and drinking establishment with accessdreethru
facility; the R5 district permits only residentiabr
community facility uses; and

Brooklyn,
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WHEREAS, ZR § 73-52 provides that when a zoning
lot, in single ownership as of December 15, 196djvided
by district boundaries in which two or more usesg ar
permitted, the Board may permit a use which is fexchin
the district in which more than 50 percent of thitearea of the
zoning lot is located to extend not more than 2% ifgo the
remaining portion of the zoning lot where such issaot
permitted, provided: (a) that, without any sucheaston, it
would not be economically feasible to use or dgvele
remaining portion of the zoning lot for a permitiesk; and
(b) that such extension will not cause impairmehthe
essential character or the future use or developofethe
surrounding area; and

WHEREAS, as to the threshold single ownership
requirement, the applicant submitted deeds anchad®a
Map establishing that the subject property hastedig
single ownership since prior to December 15, 196,

WHEREAS, accordingly, the Board finds that the
applicant has provided sufficient evidence showtirag the
zoning lot was in single ownership prior to Decembg,
1961 and continuously from that time onward; and

WHEREAS, as to the threshold 50 percent
requirement, 15,626 sq. ft. (71 percent) of thesibtal lot
area of 22,138 sq. ft. is located within the C8ahing
district, which is more than the required 50 petagHot
area; and

WHEREAS, as to the finding under ZR § 73-52(a), the
applicant represents that it would not be econdliyica
feasible to use or develop the R5 portion of theirmp lot
for a permitted use; and

WHEREAS, specifically, the applicant states that th
R5 portion of the site is burdened by a trapezbaps with
only 28 feet of frontage along Norwood Avenue, wtdl
minimum lot width of 40 feet is required for a detad
home in an R5 district; and

WHEREAS, the applicant further states that theneis
potential to create a regular lot by expanding theoC8-2
portion of the site because that zoning districesioot
permit any residential uses; and

WHEREAS, the applicant provided a drawing
illustrating the development potential for a coniply
building in the R5 portion of the lot with identica
dimensions to the adjacent home, which reflects tia
home would have to be set back to the very reaiquoof
the property in order to comply with the side yard
requirements, which would result in a non-complyiagr
yard; and

WHEREAS, the applicant states that in additiorné t
inability to meet the rear yard requirement, thembavould
also have to be set back approximately 87 feet fiimen
street, which would result in the front facade ted home
nearly aligning with the rear facade of the adjademe;
and

WHEREAS, the applicant represents that the result
would be a highly impractical and poorly plannednechat
would create a major gap in the existing pattern of
residential development along Norwood Avenue; and



MINUTES

WHEREAS, as to the finding under ZR §73-52(b), the
applicant states that the proposed developmenhisistent
with existing land use conditions and anticipategjexts in
the immediate area; and

WHEREAS, the applicant states that Atlantic Avenue
is an auto-oriented corridor with a commercial elcter;
and

WHEREAS, the applicant notes that there are a
number of gas stations and fast food restauranthen
immediate vicinity of the site, and that the prapéas been
utilized as a KFC restaurant with a drive-thru fiacifor
many years; thus, the proposed restaurant withsaocg
drive-thru use would be consistent with the chanaot the
surrounding area; and

WHEREAS, the applicant represents that the extansio
of the C8-2 district facilitates a substantial leuffarea
between the restaurant and drive-thru and the guding
residences which would not otherwise exist; and

WHEREAS, specifically, the applicant states that no
structures will be developed within the 25-ft. endi®n and
the only activity that will occur is vehicular ciration
related to the drive-thru; and

WHEREAS, the applicant further states that the
remainder of the R5 portion of the lot will be leften and
landscaped and the design and orientation of flve-thru
menu boards and sound system are state-of-theadrt a
intended to reduce the acoustical/noise impacts on
surrounding areas; and

WHEREAS, the applicant represents that the decibel
levels for the proposed drive-thru, as measureth ftioe
nearest residential property, will be approximatslydBA
without activating “automatic voice control,” whigdjusts
the outbound volume based on the outdoor ambiese no
level, and 30 dBA with automatic voice control aetiand

WHEREAS, accordingly, the Board finds that the
proposed extension of the C8-2 zoning districtiporof the
lot into the R5 portion will not cause impairmerit the
essential character or the future use or developofethe
surrounding area, nor will it be detrimental to {hablic
welfare; and

WHEREAS, the Board finds that this action will
neither 1) alter the essential character of theosuding
neighborhood; 2) impair the use or developmentiggaent
properties; nor 3) be detrimental to the publicfarel; and

WHEREAS, the proposed action will not interfere
with any pending public improvement project; and

WHEREAS, the Board finds that, under the conditions
and safeguards imposed, any hazard or disadvatudige
community at large due to the proposed specialipasais
outweighed by the advantages to be derived by the
community; and

WHEREAS, therefore, the Board has determined that
the evidence in the record supports the requisitdings
pursuant to ZR 8§ 73-52 and 73-03; and

WHEREAS, the project is classified as an Unlisted
action pursuant to 6 NYCRR Part 617.2 and

WHEREAS, the Board has conducted an environmental
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review of the proposed action and has documentedars
information about the project in the Final Enviramtal
Assessment Statement, CEQR No.13BSA033K, dated
September 18, 2012; and

WHEREAS, the EAS documents that the operation of
the bank would not have significant adverse impactsand
Use, Zoning, and Public Policy; Socioeconomic Ctowis;
Community Facilities and Services; Open Space; Ghsd
Historic Resources; Urban Design and Visual Ressrc
Neighborhood Character; Natural Resources; Hazardou
Materials; Waterfront Revitalization Program; Irsfraicture;
Solid Waste and Sanitation Services; Energy; Tradfid
Parking; Transit and Pedestrians; Air Quality; Mois
Construction Impacts; and Public Health; and

WHEREAS, no other significant effects upon the
environment that would require an Environmental dotp
Statement are foreseeable; and

WHEREAS, the Board has determined that the
proposed action will not have a significant advérggact on
the environment.

Therefore itis Resolvetat the Board of Standards and
Appeals issues a Negative Declaration prepareztordance
with Article 8 of the New York State Environmental
Conservation Law and 6 NYCRR Part 617 and § 6-03{(b)
the Rules of Procedure for City Environmental Quali
Review and Executive Order No. 91 of 1977, as aetrahd
makes each and every one of the required findindenZR
8§ 73-52 and 73-03, to permit, on a site partialithin a
C8-2 zoning district and partially within an R5 num
district, the extension of the C8-2 zoning distregjulations
25 feet into the R5 zoning district, to allow fozhicular
maneuvering associated with the proposed accedsuey
thru facility located in the C8-2 portion of théesicontrary
to ZR § 22-10pn conditiorthat all work shall substantially
conform to drawings filed with this application rked
“Received December 19, 2012” — (7) sheets; anflirther
conditiorn

THAT landscaping and trees will be planted in
accordance with the BSA-approved plans;

THAT all lighting will be directed down and away
from adjacent residential uses;

THAT the above conditions will appear on the
Certificate of Occupancy;

THAT substantial construction will be completed in
accordance with ZR § 73-70;

THAT this approval is limited to the relief grantby
the Board in response to specifically cited anedfil
DOB/other jurisdiction objection(s);

THAT the approved plans shall be considered
approved only for the portions related to the dpecélief
granted; and

THAT the Department of Buildings must ensure
compliance with all of the applicable provisions tog
Zoning Resolution, the Administrative Code, and ather
relevant laws under its jurisdiction irrespectivd o
plan(s)/configuration(s) not related to the retjedinted.

Adopted by the Board of Standards and Appeals,
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January 15, 2013.

283-12-BZ

CEQR #13-BSA-038M

APPLICANT — Sheldon Lobel, P.C., for 440 Broadway
Realty Associates, LLC, owner.

SUBJECT - Application September 24, 2012 — Variance
(872-21) to permit a UG 6 retail use on the fitebf and
cellar of the existing building, contrary to Seatid2-
14D(2)(b). M1-5B zoning district.

PREMISES AFFECTED - 440 Broadway, between Howard
Street and Grand Street, Block 232, Lot 3, Boroofjh
Manhattan.

COMMUNITY BOARD #2M

ACTION OF THE BOARD - Application granted on
condition.

THE VOTE TO GRANT —

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtaNEZ ..........ccoeeeeveeecieeeeitiee et 5
NEQALIVE: ... .eii it 0

THE RESOLUTION —

WHEREAS, the decision of the Manhattan Borough
Commissioner, dated August 23, 2012, acting on
Department of Buildings Application No. 1213246&f5ds
in pertinent part:

Proposed retail (Use Group 6) below the floor

level of the second story is not permitted; cogtrar

to ZR 42-14(D)(2)(b); and

WHEREAS, this is an application under ZR § 72ta1,
permitin an M1-5B zoning district within the Sok@ast Iron
Historic District, the legalization of the firstofbr of an
existing two-story building to a commercial retake (UG 6)
with accessory retail use in the cellar, contrargR § 42-
14(d)(2)(b); and

WHEREAS, a public hearing was held on this
application on December 11, 2012, after due nolige
publication in theCity Record and then to decision on
January 15, 2013; and

WHEREAS, the premises and surrounding area head sit
and neighborhood examinations by Chair Sriniva¥éce-
Chair Collins, Commissioner Hinkson, Commissioner
Montanez, and Commissioner Ottley-Brown; and

WHEREAS, Community Board 2, Manhattan,
recommends approval of this application, with thedition
that eating and drinking establishments not be jexainand

WHEREAS, the subject site is located on the adst s
of Broadway, between Grand Street and Howard Strea
M21-5B zoning district within the SoHo-Cast Iron Hisc
District; and

WHEREAS, the site has 30'-5” feet of frontage on
Broadway, a depth of 98’-0”, and a lot area of 2,98. ft.;
and

WHEREAS, the site is currently occupied by a two-
story commercial building with a floor area of 51739. ft.
(1.93 FAR); and
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WHEREAS, the applicant proposes to legalize the Us
Group 6 retail store on the first floor, with aceey retail use
in the cellar; and

WHEREAS, the applicant states that the first fiadkr
operate as the main retail space, the secondvii@rovide
additional retail space, and the cellar will prevebditional
retail space and an accessory storage area; and

WHEREAS, because Use Group 6 retail is not pegchitt
below the second floor in the subject M1-5B zordiwgrict,
the applicant seeks a use variance to permit tbpoged
legalization of the first floor and cellar levehd

WHEREAS, the applicant states that the followirg a
unique physical conditions, which create practiifficulties
and unnecessary hardship in developing the subijtecin
conformance with underlying district regulationg) the
existing building is obsolete for manufacturing;esel (2) the
existing building is significantly underbuilt; and

WHEREAS, as to the obsolescence of the buildirey, th
applicant states that it was constructed more i2&nyears
ago, lacks a loading dock or the space to instédading
dock, and has limited space to install any equignien
accommodate light manufacturing uses due to a dihe
columns running the length of the building fronmfrto back;
and

WHEREAS, the applicant states that the buildirspal
has a small floor plate, with only approximatel§@s sq. ft.
of usable floor area at the ground floor, whichnist
conducive to a conforming manufacturing use; and

WHEREAS, the applicant represents that the small
floor plate, along with the presence of columnstighout
the building and the absence of a loading dockterea
inefficiencies in operating the building for a comhing use;
and

WHEREAS, further, the applicant states that the
building is significantly underbuilt, with only twetories
above ground and an FAR of 1.93; and

WHEREAS, the applicant states that the small bugjdi
presents difficulties to the owner, as there arly dmo
floors to generate income for the site, and thédimg is
dwarfed by much larger buildings in the immediateaa
including a nine-story building adjacent to thetkoof the
site; and

WHEREAS, as to the uniqueness of this conditiaa, th
applicant represents that there is only one othidibg on
the subject block which is two stories or less,458
Broadway; and

WHEREAS, the applicant provided a 1,000-ft. radius
study which indicated that of the 267 buildingsatax
within the study area, only 16 maintain an FAR [Esm
1.93, and only 20 are two stories or less, plattisgsubject
building in the lowest six percent in terms of FARd the
lowest seven percent in terms of building height] a

WHEREAS, the applicant notes that of the other mal
buildings in each category, only three are occupigt
conforming uses on the ground floor and each ofehe
buildings is located well beyond a 400-ft. radifithe site;
and
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WHEREAS, the applicant represents that while the
building may enlarge as-of-right, an enlargemetvatihe
existing building would be structurally infeasibéd

WHEREAS, the applicant represents that, even if an
enlargement was structurally feasible, it wouldibiéely that
LPC would approve an enlargement due to the $ite&tion
in the SoHo-Cast Iron Historic District; and

WHEREAS, the Board agrees that the unique physical
conditions cited above, when considered in the exgge,
create practical difficulties and unnecessary Hépdsn
developing the site in conformance with the applieaoning
regulations; and

WHEREAS, the applicant submitted a feasibilitydstu
analyzing the following scenarios: (1) conformirggat the
first floor and cellar; and (2) the proposed grotflndr and
cellar retail use; and

WHEREAS, the study concluded that the conforming
scenario would not result in a reasonable retwrhttat the
proposal would realize a reasonable return; and

WHEREAS, based upon its review of the applicant’s
submissions, the Board has determined that beadube
subject lot’s unique physical conditions, theriseasonable
possibility that development in strict compliancdathw
applicable zoning requirements will provide a reemdie
return; and

WHEREAS, the applicant represents that the prapose
variance will not negatively affect the charactdr tie
neighborhood, nor impact adjacent uses; and

WHEREAS, the applicant notes that many of the
buildings in the immediate vicinity contain grouiabr retail
uses, particularly along Broadway; and

WHEREAS, the applicant cites to the Landmark
Preservation Commission’s (“LPC") 1973 designatiport
for the SoHo-Cast Iron Historic District, which t&ts that
“Broadway was primarily a residential street uthi late
1820s and early 1830s...Rapid commercial development
soon followed and continued into the early"agntury.
Today the street still retains a commercial charatand

WHEREAS, the applicant states that the commercial
character recognized by LPC in 1973 is still prematoday;
and

WHEREAS, the applicant represents that the prdposa
will not affect the historical integrity of the gerty; and

WHEREAS, the applicant submitted a Certificathof
Effect from LPC, approving the proposal on Novermbgr
2012; and

WHEREAS, in response to questions raised by the
Board regarding whether the existing facade anthgig had
been approved by LPC, the applicant also subrrattédtice
of Compliance from LPC dated November 28, 2012ingta
that the work completed at the site, “includingitigtallation
of new storefront infill, has been completed in plience
with Certificate of Appropriateness...”; and

WHEREAS, based upon the above, the Board finds tha
this action will not alter the essential charactérthe
surrounding neighborhood nor impair the use or idgveent
of adjacent properties, nor will it be detrimeritathe public
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welfare; and

WHEREAS, the Board finds that the hardship herein
was not created by the owner or a predecessdieinaind

WHEREAS, the applicant represents that the prdposa
represents the minimum variance needed to allowafor
reasonable and productive use of the site; and

WHEREAS, the applicant notes that there is no
proposed increase in the bulk of the building; and

WHEREAS, accordingly, the Board finds that this
proposal is the minimum necessary to afford rediaf]

WHEREAS, thus, the Board has determined that the
evidence in the record supports the findings reguio be
made under ZR § 72-21; and

WHEREAS, the project is classified as a Type ioact
pursuant to 6 NYCRR, Sections 617.6(h) and 617 .2{6)
NYCRR; and

WHEREAS, the Board has conducted an environmental
review of the proposed action and has documentedars
information about the project in the Final Enviremtal
Assessment Statement (EAS) CEQR No. 13BSA038Mjdate
October 3, 2012; and

WHEREAS, the EAS documents that the project as
proposed would not have significant adverse impattsand
Use, Zoning, and Public Policy; Socioeconomic Ctowis;
Community Facilities and Services; Open Space; @Ghsd
Historic Resources; Urban Design and Visual Ressrc
Neighborhood Character; Natural Resources; Watdrfro
Revitalization Program,; Infrastructure; Hazardowsdfials;
Solid Waste and Sanitation Services; Energy; Tradfid
Parking; Transit and Pedestrians; Air Quality; Moiand
Public Health; and

WHEREAS, no other significant effects upon the
environment that would require an Environmental dotp
Statement are foreseeable; and

WHEREAS, the Board has determined that the
proposed action will not have a significant advérggact on
the environment.

Therefore itis Resolvethat the Board of Standards and
Appeals issues a Negative Declaration, with coomitias
stipulated below, prepared in accordance with kermof the
New York State Environmental Conservation Law and 6
NYCRR Part 617, the Rules of Procedure for City
Environmental Quality Review and Executive Order ®loof
1977, as amended, and makes each and every ohe of t
required findings under ZR § 72-21 to permit, in\ah-5B
zoning district within the SoHo-Cast Iron Histdstrict, the
legalization of the first floor of an existing tvatery building
to a commercial retail use (UG 6) with accessaigilrase in
the cellar, contrary to ZR § 42-14(d)(2)(bl conditionthat
any and all work shall substantially conform tovdrags as
they apply to the objections above noted, filedhvitis
application marked “Received January 11, 2013"s{@kets;
andon further condition

THAT no eating and drinking establishment will be
permitted on the site;

THAT this approval is limited to the relief gradtby
the Board, in response to specifically cited anedfi
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DOB/other jurisdiction objection(s) only;

THAT substantial construction shall be completed
pursuant to ZR § 72-23;

THAT the approved plans shall be considered amgglov
only for the portions related to the specific fedjeanted; and

THAT the Department of Buildings must ensure
compliance with all other applicable provisionstef Zoning
Resolution, the Administrative Code, and any otbévant
laws  under its  jurisdiction irrespective  of
plan(s)/configuration(s) not related to the retjednted.

Adopted by the Board of Standards and Appeals,
January 15, 2013.

16-12-BZ
APPLICANT - Eric Palatnik, P.C., for Congregatiodas
Yereim, owner.
SUBJECT — Application January 23, 2012 — Speciatire
(873-19) to allow for a schooCpngregation Adas Yere)m
contrary to use regulations (§42-00). M1-2 zordisgrict.
PREMISES AFFECTED — 184 Nostrand Avenue, northwest
corner of Nostrand Avenue and Willoughby Avenuedil
1753, Lot 42, 43, Borough of Brooklyn.
COMMUNITY BOARD #4BK

ACTION OF THE BOARD — Laid over to February
12, 2013, at 1:30 P.M., for continued hearing.

43-12-Bz
APPLICANT — Raymond H. Levin, Wachtel & Masyr, LLP,
for SDS Great Jones, LLC, owner.
SUBJECT - Application February 17, 2012 — Variance
(872-21) to permit a residential building, contraoyuse
regulations (842-00). M1-5B zoning district.
PREMISES AFFECTED — 25 Great Jones Street, lot
fronting on both Great Jones and Bond Street, hetwe
Lafayette and Bowery Streets, Block 530, Lot 19rddigh
of Manhattan.
COMMUNITY BOARD #2M
APPEARANCES —
For Applicant: Raymond Levin.

ACTION OF THE BOARD — Laid over to February
5, 2013, at 1:30 P.M., for deferred decision.

56-12-BZ

APPLICANT - Eric Palatnik, P.C., for Alexander Grarg,
owner.

SUBJECT - Application March 13, 2012 — Special Rerm
(873-622) for the enlargement of an existing sirfghaily
home, contrary to floor area, lot coverage and oymate
(823-141); side yard (823-461); and rear yard (82B-
regulations. R3-1 zoning district.

PREMISES AFFECTED - 168 Norfolk Street, between
Shore Boulevard and Oriental Boulevard, Block 87158,
25, Borough of Brooklyn.

COMMUNITY BOARD #4BK
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ACTION OF THE BOARD — Laid over to February
12, 2013, at 1:30 P.M., for adjourned hearing.

57-12-BZ
APPLICANT - Eric Palatnik, P.C., for Mykola Volyngk
owner.
SUBJECT - Application March 13, 2012 — Special Rerm
(873-622) for the enlargement of an existing sirfghaily
home, contrary to floor area, open space and le¢rege
(823-141); side yards (§23-461); less than theireduear
yard (823-37). R4 zoning district.
PREMISES AFFECTED - 2670 East"3treet, between
Shore Parkway and Gilmore Court, Block 7455, Lot 85
Borough of Brooklyn.
COMMUNITY BOARD #15BK

ACTION OF THE BOARD - Laid over to February
5, 2013, at 1:30 P.M., for continued hearing.

67-12-BZ
APPLICANT — Sheldon Lobel, P.C., for 1442 First Ave,
LLC, owner.
SUBJECT - Application March 21, 2012 — Variance287
21) to allow for the extension of an eating anchkirig
establishment to the second floor, contrary taegelations
(832-421). C1-9 zoning district.
PREMISES AFFECTED — 1442 First Avenue, southeast
corner of the intersection formed byAvenue and East 5
Street, Block 1469, Lot 46, Borough of Manhattan.
COMMUNITY BOARD #8M

ACTION OF THE BOARD — Laid over to February
12, 2013, at 1:30 P.M., for adjourned hearing.

75-12-BZ

APPLICANT - Sheldon Lobel, P.C., for 547 Broadway
Realty, Inc. c/o Andrews Building Corporation, owne
SUBJECT - Application March 30, 2012 — Variance287
21) to permit the legalization of retail use (UGo8)the first
floor and expand the use into the cellar and sllbsce
contrary to use regulations (842-14 (D)(2)(b)). -BB
zoning district.

PREMISES AFFECTED — 547 Broadway, between Prince
Street and Spring Street, Block 498, Lot 15, Boloof
Manhattan.

COMMUNITY BOARD #2M

THE VOTE TO CLOSE HEARING —

Affirmative: Chair Srinivasan, Vice Chair Collin,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtaNEzZ...........cccveeeeeiieeeeeccecireee e 5
NEGALIVE:....ceeiieiee ettt et e e e e 0

ACTION OF THE BOARD - Laid over to February
12, 2013, at 1:30 P.M., for decision, hearing abse
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195-12-BZ
APPLICANT — The Law Offices of Eduardo J. Diaz, for
Garmac Properties LLC, owner.
SUBJECT - Application June 15, 2012 — Re-instatémen
(811-411) of a previously approved variance whitdwaed
a two-story office building (UG6) and four parkiegaces,
which expired on May 13, 2000. Waiver of the Rul&x}
zoning district.
PREMISES AFFECTED - 108-15 Crossbay Boulevard,
between 108th and 109th Avenues. Block 9165, Ldt 29
Borough of Queens.
COMMUNITY BOARD #10Q

ACTION OF THE BOARD — Laid over to February
5, 2013, at 1:30 P.M., for adjourned hearing.

242-12-BZ
APPLICANT — Sheldon Lobel, P.C., for Congregation
Toldos Yehuda, owners.
SUBJECT - Application August 2, 2012 — Variance287
21) to permit the construction of a Use Group 4As®of
worship, contrary to height, setback, sky expoglame,
rear yard, and parking requirements. M1-1 zonistridt.
PREMISES AFFECTED — 1621-1629%Street, northeast
side of 61" Street, 170’ southeast from the intersection of
16" Avenue and 61 Street, Borough of Brooklyn.
COMMUNITY BOARD #12BK

ACTION OF THE BOARD — Laid over to February
26, 2013, at 1:30 P.M., for continued hearing.

257-12-BZ
APPLICANT — Law Office of Fredrick A. Becker, foriBa
Hanono and Elie Hanono, owners.
SUBJECT - Application August 29, 2012 — Speciahfier
(873-622) for the enlargement of an existing sirfghaily
home, contrary to floor area, open space and le¢rege
(823-141); side yard (8§23-461) and less than theired
rear yard (823-47). R4 (OP) zoning district.
PREMISES AFFECTED — 2359 Eadt Street, east side of
East §' Street between Avenue W and Angela Drive, Block
7181, Lot 44, Borough of Brooklyn.
COMMUNITY BOARD #15BK

ACTION OF THE BOARD - Laid over to February
5, 2013, at 1:30 P.M., for continued hearing.

275-12-BZ

APPLICANT - Law Office of Fredrick A. Becker, for
Fayge Hirsch and Abraham Hirsch, owners.

SUBJECT - Application September 6, 2012 — Special
Permit (§73-622) for the enlargement of an existimgle
family residence, contrary to floor area and oppacs
(823-141), and side yard (§23-461) regulationsz&2ing
district.

PREMISES AFFECTED - 2122 Avenue N, southwest
corner of Avenue N and East"Street, Block 7675, Lot
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61, Borough of Brooklyn.
COMMUNITY BOARD #14BK
THE VOTE TO CLOSE HEARING —

Affirmative: Chair Srinivasan, Vice Chair Collin,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtANEZ..........ccccvveeeeeiieeeeeeeirreeeee e 5
N TS0 F= LAY PSS 0

ACTION OF THE BOARD - Laid over to February
5, 2013, at 1:30 P.M., for decision, hearing closed

285-12-BZ
APPLICANT - Sheldon Lobel, P.C., for Pigranel
Management Corp., owner; Narita Bodywork, Inc.séss
SUBJECT — Application October 3, 2012 — Speciahier
(873-36) to allow a physical culture establishmgdrita
Bodywork} on the 4th floor of existing building. M1-6
zoning district.
PREMISES AFFECTED - 54 West 3Street, south side
of West 39 Street, between Fifth Avenue and Avenue of
the Americas, Block 840, Lot 78, Borough of Manhatt
COMMUNITY BOARD #5M

ACTION OF THE BOARD — Laid over to February
26, 2013, at 1:30 P.M., for continued hearing.

291-12-BZ

APPLICANT — Rothkrug Rothkrug & Spector, LLP for
301-303 West 125, LLC, owner; Blink 12%treet Inc.,
lessee.

SUBJECT — Application October 9, 2012 — Speciahper
(873-36) to allow a physical culture establishm@iink)
within proposed commercial building. C4-4D zoning
district.

PREMISES AFFECTED — 301 West 12Street, northwest
corner of intersection of West 12%treet and Frederick
Douglas Boulevard, Block 1952, Lot 29, Borough of
Manhattan.

COMMUNITY BOARD #10M

THE VOTE TO CLOSE HEARING —

Affirmative: Chair Srinivasan, Vice Chair Collin,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtANEZ...........cccvveeeeeiieeeeeeeeeirreeee e 5
N[0 F= LAY RS 0

ACTION OF THE BOARD - Laid over to February
12, 2013, at 1:30 P.M., for decision, hearing abse

Jeff Mulligan, Executive Director

Adjourned: P.M.



