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DOCKETS

New Case Filed Up to September 25, 2012

277-12-BZ

1776 Eastchester Road, east of Basset Avenue, ofest
Marconi Street, 385' north of intersection of Bagsenue
and Eastchester Road., Block 4226, Lot(s) 16, Bgnamf
Bronx, Community Board: 11. Special permit (§73-49) to
permit proposed roof top parking. M1-1 zoning it
M1-1 district.

278-12-BZ

3143 Atlantic Avenue, northwest corner of Atlarigenue
between Hale Ave. and Norwood Ave., Block 3960(&)pt
58, Borough oBrooklyn, Community Board: 5. Special
Permit (§73-52) to extend by 25-0” a commercia o a
residential zoning district to permit the develomef a
proposed eating and drinking establishment (McDaigal
with accessory drive thru. C8-2 and R5 zoningidistC8-
2 & R5 district.

279-12-BZ

27-22/26 College Point Boulevard, northwest confehe
intersection of College Point Boulevard and 28tleAwe.,
Block 4292, Lot(s) 12, Borough @ueens, Community
Board: 7. Variance (§72-21) to permit a Use Group 6 bank
in a residential zone, contrary to ZR 22-00. R8Rbning
district. R4/R5B district.

280-12-BZ

1249 East 28th Street, East side of 28th StreetkB1646,
Lot(s) 26, Borough oBrooklyn, Community Board: 14.

Special Permit (§73-622) for the enlargement afxisting
single family contrary to floor area, open spac® (Z3-
141); side yards (ZR 23-461) and less than theiredjuear
yard (ZR 23-47). R-2 zoning district. R2 district.

281-12-BZ

1995 East 14th Street, northeast corner of Eakt3#eet
and Avenue T., Block 7293, Lot(s) 48, Borough of
Brooklyn, Community Board: 15. Variance (§872-21) to
permit a straight-line and vertical enlargementhef first
and second floors as well as the attic of an exjgtvo story
and attic level use group 2 detached single faimigne
contrary to front yard

(823-45) requirements. R5 zoning district. R5raist
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282-12-BZ

1995 East 14th Street, northeast corner of Eakt S#teet
and Avenue T, Block 7293, Lot(s) 48, Borough of
Brooklyn, Community Board: 15. Special Permit (873-
622) for the enlargement of an existing two starg attic
level detached single family home

contrary to the side yard (ZR§23-461) requiremerik&
zoning district. R5 district.

283-12-BZ

440 Broadway, between Howard Street and Grand tStree
Block 232, Lot(s) 3, Borough dflanhattan, Community
Board: 2. Variance (§72-21) to permit a UG 6 retail use on
the first floor and cellar of the existing buildingpntrary to
Section 42-14D(2)(b). M1-5B zoning district. M1-5B
district.

284-12-BZ

2047 East 3rd Street, eastern side of East 3rcetStre
between Avenue S and Avenue T., Block 7106, LA22),
Borough ofBrooklyn, Community Board: 15. Special
Permit (§73-622) for the enlargement of an existimgle-
family home contrary to floor area (ZR 23-141) and
perimeter wall height (ZR 23-631) requirements XRQP)
zoning district. R2X district.

DESIGNATIONS: D-Department of Buildings; B.BK.-
Department of Buildings, Brooklyn; B.M.-Department of
Buildings, Manhattan; B.Q.-Department of Buildings,
Queens; B.S.l.-Department of Buildings, Staten Islad;
B.BX.-Department of Building, The Bronx; H.D.-Health
Department; F.D.-Fire Department.



CALENDAR

OCTOBER 17, 2012, 10:00 A.M.

NOTICE IS HEREBY GIVEN of a special hearing,
Wednesday morning, October 17, 2012, 10:00 A.M40at
Rector Street, '8 Floor, New York, N.Y. 10006, on the
following matters:

SPECIAL HEARING

117-12-A thru 135-12-A
APPLICANT - Stroock & Stroock & Lavan, LLP, for CBS
Outdoor Inc., lessee.
OWNER OF PREMISES - Long Island Railroad/MTA,
CSX, Amtrak, Conrail’'s Corporate Headquarter.
SUBJECT - Application April 25, 2012 — Appeals
challenging the Department of Building's deterniorathat
signs located on railroad properties are subjeldeto York
City signage regulation. M1-1 and R-4 Zoning DigBi
PREMISES AFFECTED —
Van Wyck Expressway & Atlantic Avenue, Block
9989, Lot 70
BQE & Queens Boulevard
BQE & 31% Street, Block 1137, Lot 22
BQE & 31 Avenue, Block 1137, Lot 22
BQE & 32" Avenue
BQE & 34" Avenue, Block 1255, Lot 1
Long Island Expressway, East of 2Street, Block
110, Lot 1
Northern Boulevard & BQE, Block 1163, Lot 1
Queens Boulevard & BQE, Block 1343, Lot 129
and 139
Queens Boulevard & #4Street, Block 2448, Lot
213
Skillman Avenue between 9& 29" Street, Block
72, Lot 250
Van Wyck Expressway north of Roosevelt Avenue,
Block 1833, Lot 230
Woodhaven Boulevard north of Elliot Avenue,
Block 3101, Lot 9
Long Island Expressway & ¥4treet, Block 2814,
Lot 4
Borough of Queens
COMMUNITY BOARDS #12, 2, 1, 4, 6, 5Q

171-12-A thru 180-12-A

APPLICANT — Stroock, Stroock & Lavan, LLP, for CBS
Outdoor Inc., lessee.

OWNER OF PREMISES — CSX and Amtrak Corporate
Office.

SUBJECT - Application June 8, 2012 - Appeals
challenging the Department of Building's deterniorathat
signs located on railroad properties are subjeldeto York
City signage regulation. R3-2, M1-2, C8-1 and M1-1
Zoning Districts.
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PREMISES AFFECTED —
Cross Bronx Expressway east of Sheridan
Cross Bronx Expressway & Bronx River, Lot
3904, Lot 1
Cross Bronx Expressway east of Bronx River &
Sheridan, Block 3904, Lot 1
[-95 & Hutchinson Parkway, Block 4411, Lot 1
[-95 & Hutchinson Parkway, Block 4411, Lot 1
Bruckner Boulevard & Hunts Point Avenue, Block
2734, Lot 30
Bruckner Expressway north of 186treet, Block
2730, Lot 101
Major Deegan Expressway south of Van Cortland,
Block 3269, Lot 70
Borough of Bronx.

COMMUNITY BOARDS #9, 6, 11, 2, 8BX

273-12-A & 274-12-A

APPLICANT — Stroock & Stroock & Lavan, LLP for CBS
Outdoor Inc., lessee.

OWNER OF PREMISES - CSX.

SUBJECT - Application September 6, 2012 — Appeals
challenging the Department of Building's deterniorathat
signs located on railroad properties are subjeldeto York
City signage regulation. R7-1, M1-1 Zoning Distsict
PREMISES AFFECTED — Major Deegan @ 1'6Street,
Block 2539, Lot 502, Borough of Bronx.

COMMUNITY BOARD #4BX

182-12-A

APPLICANT — Davidoff Hutcher & Citron LLP, for Lama
Advertising of Penn LLC, lessee.

OWNER OF PREMSISES — Metropolitan Transportation
Authority.

SUBJECT - Application June 11, 2012 — Appeal from
Department of Buildings' determination that signnist
entitled to continued non- conforming use as aregbing
sign. M1-1 Zoning District.

PREMISES AFFECTED — Major Deegan Expressway and
161* Street, located on MTA Railroad Property, Boroafh
Bronx.

COMMUNITY BOARD #4BX

183-12-A thru 188-12-A

APPLICANT — Herrick Feinstein, LLP, for Clear Chaain
Outdoor, Inc., lessee.

OWNER OF PREMISES — MTA & Department Ports of
Trade.

SUBJECT - Application June 11, 2012 - Appeal
challenging the Department of Building's deterniorathat
signs located on railroad properties are subjeldeto York
City signage regulation. C4-4 and M1-1 Zoning B)i$s.
PREMISES AFFECTED - 476, 477, 475 Exterior Street
and Major Deegan, Block 02349, Lot 12, Borough of



CALENDAR

Bronx.
COMMUNITY BOARD #1BX

OCTOBER 23, 2012, 10:00 A.M.

NOTICE IS HEREBY GIVEN of a public hearing,
Tuesday morning, October 23, 2012, 10:00 A.M., @t 4
Rector Street, 6 Floor, New York, N.Y. 10006, on the
following matters:

SPECIAL ORDER CALENDAR

5-96-BZ

APPLICANT — Sheldon Lobel, P.C., for St. Johns Blac
LLC, owner; Park Right Corporation, lessee.

SUBJECT - Application August 2, 2012 — Extension of
Time to obtain a Certificate of Occupancy of a jwasly
approved variance which permitted the operatiomeastory
public parking garage for no more than 150 cars @)G
which expired on February 2, 2011; Waiver of thdeRu
R7-1 zoning district.

PREMISES AFFECTED - 564-592 St. John's Place, south
side of St. John's Place, 334" west of Classon éereBlock
1178, Lot 26. Borough of Brooklyn.

COMMUNITY BOARD #8BK

96-00-BZ

APPLICANT — Greenberg Traurig, LLP by Jay A. Segal,
Esq., for 4 East #7Street Company, owner.

SUBJECT — Application July 23, 2012 — Extensioftefm
(811-411) of a previously granted variance whicinpged
the use of a portion of the second floor in antegsfive
story building as an Art Gallery which expired onghist 8,
2010; Extension of Time to Obtain a Certificate of
Occupancy; Waiver of the Rules. R8B/R10 zonirsgridit.
PREMISES AFFECTED - 4 East"7Btreet, south side of
East 77 Street, between Fifth and Madison Avenues, Block
1391, Lot 69, Borough of Manhattan.

COMMUNITY BOARD #2M

209-04-BZ

APPLICANT — Eric Palatnik, P.C., for Waterfront Res
Inc., owner.

SUBJECT - Application August 14, 2012 — Extensién o
Time to complete construction of a previously appib
variance (872-21) to permit the conversion andrgalaent
of an existing industrial building to residentiakln an M2-
1 zoning district, which expired on July 19, 2012.
PREMISES AFFECTED — 109-09 $3venue, corner lot
of 15" Avenue and 110 Street. Block 4044, Lot 60.
Borough of Queens.
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COMMUNITY BOARD #7Q

143-07-BZ

APPLICANT — Fredrick A. Becker, for Chabad House of
Canarsie, Inc., owner.

SUBJECT — Application July 16, 2012 — Extensioiiiofie

to Complete Construction of a previously grantediaface
(872-21) to permit the construction of a threesstand
cellar synagogue, religious pre-school and Mikvdtictv
expired on July 22, 2012. R2 zoning district.
PREMISES AFFECTED - 6404 Strickland Avenue,
northeast corner of Strickland Avenue and EaSt$ueet,
Block 8633, Lot 1, Borough of Brooklyn.

COMMUNITY BOARD #18BK

197-08-BZ

APPLICANT - Stuart Klein, Esq., for Carroll Gardens
Realty, LLC, owner.

SUBJECT - Application April 27, 2012 — This apptica
seeks to amend the previously approved BSA variance
PREMISES AFFECTED — 341-349 Troy Avenue aka 1515
Carroll Street, north east corner of Troy Avenue @arroll
Street, Block 1407, Lot 1, Borough of Brooklyn.
COMMUNITY BOARD #9BK

APPEALS CALENDAR

114-12-A

APPLICANT — Leavitt, Kerson & Duane by Paul E. Kems
for Astoria Landing Inc., owner.

SUBJECT - Application April 24, 2012 - Appeal
challenging Department of Buildings determinatioatithe
owner has failed to establish an legal non-confogmi
advertising sign in an residential zoning district.
PREMISES AFFECTED - 24-59 ¥2Street, 3% Street at
Grand Central Parkway Service Road, Block 837,95t
Borough of Queens.

COMMUNITY BOARD #

136-12-A

APPLICANT - Fried Frank, LLP for Van Wagner
Communications, lessee.

OWNER OF PREMISES - Point 27 LLC.

SUBJECT - Application April 26, 2012 — Appeal from
Department of Buildings determination that the omimes
not established use as a non- conforming advegtsgn in

a residential district. R-4 Zoning District.

PREMISES AFFECTED - 37-27 Hunter’'s Point between
Greenpoint Avenue and 88Street, Block 234, Lot 31,
Borough of Queens.

COMMUNITY BOARD #2Q




CALENDAR

OCTOBER 23, 2012, 1:30 P.M.

NOTICE IS HEREBY GIVEN of a public hearing,
Tuesday afternoon, October 23, 2012, at 1:30 PaM40
Rector Street, 6 Floor, New York, N.Y. 10006, on the
following matters:

ZONING CALENDAR

185-11-BZ

APPLICANT - Eric Palatnik, P.C., for 2000 Stillwell
Avenue, LLC, owner.

SUBJECT - Application December 8, 2011 — Variance
(872-21) to allow for the use of the premises dsantary
accessory parking for the adjacent as for rightailret
development (Walgreens), contrary to use regulatitR
§22-00. R5 zoning district.

PREMISES AFFECTED - 2538 85 Street, north
intersection of 88 Street and Stilwell Avenue. Block 6860,
Lot 21. Borough of Brooklyn.

COMMUNITY BOARD #11BK

63-12-BZ

APPLICANT - Sheldon Lobel, P.C., for Harris and
Marceline Gindi, owner; Khai Bneu Avrohom Yaakong!
c/o Allen Konstam, lessee.

SUBJECT - Application March 19, 2012 — Variance287
21) to permit the construction of a Use Group 4Aismof
Worship, located within R2 zoning district, whiclks i
contrary to floor area, lot coverage, yard, parkingight,
and setback requirements.

PREMISES AFFECTED - 2701 Avenue N, Rectangular lot
on the northeast corner of the intersection of E@%Street
and Avenue N. Block 7663, Lot 6. Borough of Briyok
COMMUNITY BOARD #14BK

72-12-BZ

APPLICANT — Raymond H. Levin, Wachtel Masyr &
Missry, LLP, for Lodz Development, LLC, owner.
SUBJECT - Application March 28, 2012 — Variance287
21) to allow for the construction of a new mixedeus
building, contrary to residential off-street parin
requirements, residential floor area, open space, |
coverage, maximum base height and maximum building
height regulations. R7A/C2-4 and R6B Zoning Disfic
PREMISES AFFECTED - 213-223 Flatbush Avenue,
southeast corner of Dean Street and Flatbush Av&hoek
1135, Lot 11. Borough of Brooklyn.

COMMUNITY BOARD #6BK
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150-12-BZ

APPLICANT — Goldman Harris LLC, for Roseland/Sterinpe
21st Street, owner; TriCera Revolution, Inc., lesse
SUBJECT - Application May 9, 2012 — Special Permit
(873-36) to permit a physical culture establishmég-4A
zoning district.

PREMISES AFFECTED — 39 West 2$treet, north side of
West 2% Street, between"sand ' Avenues. Block 823,
Lot 17. Borough of Manhattan.

COMMUNITY BOARD #5M

165-12-BZ

APPLICANT — Law Office of Fredrick A. Becker, foefah
Weinbeger and Moshe Weinberger, owner.

SUBJECT - Application June 4, 2012 — Special Permit
(873-622) for the enlargement and partial legatiwadf an
existing single family home contrary to floor agead open
space (ZR 8§23-141) and less than the requiredyeear
(823-47); R2 zoning district.

PREMISES AFFECTED — 1286 East 23rd Street, west sid
of East 23rd Street, 60' north of Avenue M. BloéK@, Lot
82. Borough of Brooklyn.

COMMUNITY BOARD #14BK

Jeff Mulligan, Executive Director



MINUTES

REGULAR MEETING
TUESDAY MORNING, SEPTEMBER 25, 2012
10:00 A.M.

Present: Chair Srinivasan, Vice-Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner Montanez.

SPECIAL ORDER CALENDAR

739-76-BZ

APPLICANT - Eric Palatnik, P.C., for Cord Meyer
Development, LLC, owner; Peter Pan Games of Bayside
lessee.

SUBJECT - Application June 1, 2012 — Extensionexf
of a Special Permit (§73-35) for the continued afien of
an amusement arcadedter Pan Gamé@svhich expired on
April 10, 2012; Waiver of the Rules. C4-1 zoningtdtt.
PREMISES AFFECTED - 212-95 %6Avenue, 28
Avenue and Bell Boulevard, Block 5900, Lot 2, Bagbwf
Queens.

COMMUNITY BOARD #7Q

APPEARANCES —

For Applicant: Eric Palatnik.

ACTION OF THE BOARD - Application granted on
condition.

THE VOTE TO GRANT —

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtaNEZ ..........ccoveeeveeeciveeectiee e 5
NEQALIVE: ... et e 0

THE RESOLUTION —

WHEREAS, this is an application for a reopeningd an
an extension of the term of a special permit, whigbired on
April 10, 2012; and

WHEREAS, a public hearing was held on this
application on September 11, 2012, after due ndtice
publication inThe City Record,and then to decision on
September 25, 2012; and

WHEREAS, the premises and surrounding area had sit
and neighborhood examinations by Commissioner tdimks
and Commissioner Montanez; and

WHEREAS, Community Board 7, Queens, recommends
approval of the application; and

WHEREAS, the subject site is located on the nagtiw
corner of the intersection at28venue and Bell Boulevard,
within a C4-1 zoning district; and

WHEREAS, the Board has exercised jurisdiction over
the subject site since February 8, 1977 when, uhdasubject
calendar number, the Board granted an applicatitsupnt to
ZR § 73-35, to permit the conversion of a retairetin a
shopping center to an amusement arcade for a teoneo
year; and

WHEREAS, on May 6, 1997, under the subject calenda
number, the Board permitted the relocation of thage from
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212-65 28 Avenue to 212-95 ZBAvenue; and

WHEREAS, the grant was extended and amended at
various other times; most recently on July 12, 20hé&n the
Board granted a one-year extension to the terimecspecial
permit, to expire on April 10, 2012; and

WHEREAS, the applicant now seeks to extend thme ter
of the special permit for an additional year; and

WHEREAS, based upon the submitted evidence, the
Board finds that the proposed extension of teapfgopriate,
with conditions as set forth below.

Therefore itis Resolvedat the Board of Standards and
Appealsreopensandamendghe resolution, said resolution
having been adopted on February 8, 1977, as latended,
so that, as amended, this portion of the resolugi@tl read:

“to grant a one-year extension of the term of thecil

permit, to expire on April 10, 2018n conditiornthat the use
and operation of the site shall substantially conféo the

previously approved plans; and further condition

THAT the term of this grant shall be for one ylram
the expiration of the prior grant, to expire on DD, 2013;

THAT the premises shall be maintained free of idebr
and graffiti;

THAT any graffiti located on the premises shall be
removed within 48 hours;

THAT the operation of the arcade at the subject
premises shall comply with the previously approBedrd
plans, and all conditions from prior resolutionst no
specifically waived by the Board remain in effect;

THAT this approval is limited to the relief gradtby
the Board in response to specifically cited anckdfil
DOB/other jurisdiction objection(s) only; and

THAT the Department of Buildings must ensure
compliance with all other applicable provisionstef Zoning
Resolution, the Administrative Code and any otleézvant
laws  under its  jurisdiction irrespective  of
plan(s)/configuration(s) not related to the refjedinted.”

(DOB Application No. 401710430)

Adopted by the Board of Standards and Appeals,

September 25, 2012.

365-79-BZ

APPLICANT — Kevin B. McGrath c/o Phillips Nizer LLP
for 89-52 Queens LLC, owner.

SUBJECT — Application February 21, 2012 — Amendment
of a variance (§72-21) which allowed a hospitabéobuilt
contrary to bulk regulations. The amendment woalavert
the hospital building to commercial, community faigiand
residential uses. R6/C1-2 zoning district.

PREMISES AFFECTED - 90-02 Queens Boulevard,
Hoffman Drive and Queens Boulevard, block 2857,36t
Borough of Queens.

COMMUNITY BOARD #4Q

APPEARANCES —

For Applicant: Kevin McGrath.

ACTION OF THE BOARD - Application granted on
condition.



MINUTES

THE VOTE TO GRANT —

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtanez ..........cccvvvvvvveeeeeeieee e eevee e 5
NEQALIVE:.....eeie et 0

THE RESOLUTION —

WHEREAS, this is an application for a reopening] a
an amendment to permit the conversion and enlangssha
hospital building for mixed-use commercial/commynit
facility/residential use; and

WHEREAS, a public hearing was held on this
application on July 10, 2012, after due noticeutylipation in
The City Record with a continued hearing on August 14,
2012, and then to decision on September 25, 20t2; a

WHEREAS, a companion application for an adjacent
site occupied by a parking garage and subjegptmaboard
variance under BSA Cal. No. 25-89-BZ was decidethen
same date; and

WHEREAS, the premises and surrounding area had
site and neighborhood examinations by Chair Srgana
Commissioner Hinkson, Commissioner Montanez, and
Commissioner Ottley-Brown; and

WHEREAS, Community Board 4,
recommended approval of this application; and

WHEREAS, the subject site is located on a thrdagh
with frontage on Hoffman Drive and Queens Boulewad at
the intersection of 38Avenue and Hoffman Drive within an
R6 (C1-2) zoning district; and

WHEREAS, the site is occupied by a building binilt
1947 for hospital use, most recently St. John’s eQse
Hospital; and

WHEREAS, on April 17, 1962, under BSA Cal. No. 52-
62-BZ, the Board approved a variance for a sixystor
horizontal enlargement of the building, which did provide
the required open spaces and exceeded the permvitéed
height; and

WHEREAS, on March 14, 1980, under the subject
calendar number, the Board again approved a varfanthe
enlargement of the building, which did not complhviront
yard, side yard, and sky exposure plane regulatan

WHEREAS, the applicant states that the hospital ha
gone out of business and there was not any infeoasbther
hospitals or medical providers to occupy the sité i has
been vacant since early 2009; and

WHEREAS, the applicant states that due to theoAge
the building and a history of deferred maintenahaing the
hospital's decline, it was in poor condition andjuied
significant remedial work including asbestos renhova
environmental remediation, new windows, repaieaks and
other water conditions, a new roof, new elevatarsiew
sprinkler system, and a new facade; and

WHEREAS, the applicant now seeks to amend the 1980
variance to allow for the conversion of the buitgito a
mixed-used commercial/lcommunity  facility/residehtia
building, including the modification of certain ritap
mechanical space for residential use; and

WHEREAS, DOB reviewed the proposal and noted that
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Queens,

the proposed uses do not comply with the prior 8oar
approval and, due to the use change, the planstammply
with side yard, rear yard equivalent, sky expoglaee, and
outer court regulations; and

WHEREAS, the applicant states that a side yarddvou
not be required however, since there is space batte
building and the easterly lot line, a side yarchvaitwidth of
8'-0" is required; the applicant notes that no d®ans
proposed to the side yard which will be maintaiaedidths
ranging from 6'-9 1/2" to 24’-3 ¥4", which averagks’- 5/8”
and the degree of non-compliance will not be insedaand

WHEREAS, as to the rear yard, the applicant sthsgs
for commercial and community facility uses, a rgard
equivalent of 20’-0” facing the street on each sidehe
building or a 40’-0” open space midway on thedatiquired;
however, the requirement for residential use eeeitwo 30'-
0” open spaces or a 60’-0” area midway on thealod}

WHEREAS, the applicant states that it does nenitt
to enlarge or construct anything new on the siierdther to
maintain the pre-existing condition, which does canply
with residential regulations; and

WHEREAS, as to the sky exposure plane, the apylica
states that the 1980 approval addressed the s&gungplane
regulations for commercial and community facilitgey
however, since the building is being converted ymmsto the
Quality Housing regulations, it does not complyhwite sky
exposure plane limitations for residential use; and

WHEREAS, as to the court, the applicant statesttisa
not possible to expand the outer court to createptiance
without significant structural reconfiguration inding the
removal of sections of the exterior wall facing theer court
to a depth of at least 4’-6”; and

WHEREAS, the applicant represents that seveneof th
32 units on each floor have some degree of non-tance
due to the existing dimensions of the outer cauntt

WHEREAS, the applicant notes that the portiorthef
building fronting the insufficient outer court havistorically
been used for dwelling purposes, either by pat@rtespital
staff, and, thus, it does not propose to introddwelling
rooms to this non-complying condition which has afs/
existed; and

WHEREAS, the applicant represents that it does not
require any MDL waivers; and

WHEREAS, the applicant states that the maximum
allowable floor area is 323,900 sqg. ft. and thaltekisting
floor area is 212,935 sq. ft.; and

WHEREAS, the applicant states that the only chémge
the building envelope is to convert certain rooftegrhanical
space and enclose other rooftop space to be occbpie
residential use, which results in an increaseénitor area
from 212,935 sq. ft. to 223,152 sq. ft.; and

WHEREAS, the applicant explained that the existing
rooftop does not comply with the plans previougip@ved
by the Board due to portions of the mechanical spaver
being constructed and or being altered; and

WHEREAS, the applicant states that all three uses
comply with floor area regulations: (1) 40,570 #g.of



MINUTES

commercial use (a maximum of 107,967 sq. ft. isniteed);
(2) 34,473 sq. ft. of community facility use (a rmaym of
53,983 sqg. ft. is permitted); and (3) 148,109 d4q.of
residential use (a maximum of 161,950 sq. ft. isnjited);
and

WHEREAS, the proposed building will accommodate
the following program: (1) commercial use in thesdraent
and on the first floor; (2) community facility usa the second
floor; (3) residential use on the third, fourtHtHj sixth, and
partial seventh (penthouse) floors; and

WHEREAS, the applicant notes that all three pregos
uses are permitted by zoning district regulatiamst

WHEREAS, the applicant states the neighboring uses
include an abandoned gas station to the west Sedrg Auto
Center to the east and that, otherwise, it is witnilarge
commercial artery two blocks east of the entraod¢kd Long
Island Expressway; and

WHEREAS, the applicant states that the proposed
mixed-use of the building is compatible with theailecorridor
of Queens Boulevard and the residential streetsimgroff
Hoffman Drive at the rear of the site; and

WHEREAS, the applicant states that it commissianed
traffic study and a parking demand study to aghesffect of
the proposed change in use and found that therielwotibe
any significant impact; and

WHEREAS, as addressed in the companion application
the garage approved under BSA Cal. No. 25-89-B¥iges
115 parking spaces for commercial use, 55 parkiages for
community facility use, and 120 parking spacesdsidential
use; and

WHEREAS, the applicant states that the 290 parking
spaces in the companion garage will accommodapatikang
demand at the site; and

WHEREAS, the applicant represents that at thettieme
building was constructed in 1947, there was netjairement
for parking; and

WHEREAS, accordingly, the applicant represents tha
the proposed conversion will not alter the esskciiaracter
of the surrounding neighborhood; and

WHEREAS, based upon the above, the Board finds
that the requested amendments to the plans are@fgie
with certain conditions as set forth below.

Therefore itis Resolvetat the Board of Standards and
Appealsreopensaandamendshe resolution, dated March 14,
1980, so that as amended this portion of the résnlshall
read: “to permit the conversion from hospital ((&Geup 4)
use to mixed commercial (Use Group 6)/communitilifac
(Use Group 4)/residential (Use Group 2) and tonaftar the
noted modifications to the previously-approved pjam
condition that all work shall substantially conform to
drawings filed with this application marked ‘RecsiVv
September 18, 2012- .... (16?) sheets and further
conditiorn

THAT the building parameters will be: a total ft@awea
of 223,152 sq. ft.; a commercial floor area of 40,5q. ft., a
community facility floor area of 34,473 sq. ft.residential
floor area of 148,109 sq. ft., as illustrated op BSA-
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approved plans;

THAT a minimum of 290 accessory parking spaces be
provided at 58-04 Hoffman Drive as set forth inBward’s
decision for BSA Cal. No. 25-89-BZ;

THAT the above condition be noted on the Certiica
of Occupancy;

THAT all conditions from prior resolutions not
specifically waived by the Board remain in effect;

THAT this approval is limited to the relief gradtby
the Board in response to specifically cited anckdfil
DOB/other jurisdiction objection(s) only; and

THAT the Department of Buildings must ensure
compliance with all other applicable provisionshef Zoning
Resolution, the Administrative Code, and any otb&vant
laws under its jurisdiction irrespective of plang)d/or
configuration(s) not related to the relief granted.

(DOB Application No. 420335729)

Adopted by the Board of Standards and Appeals,

September 25, 2012.

25-89-BZ

APPLICANT — Kevin B. McGrath c/o Phillips Nizer LLP
for St. John’s Garage LLC, owner.

SUBJECT — Application February 23, 2012 — Amendment
of a variance (872-21) which allowed for an accesso
parking garage to be built for a hospital. The admeent
seeks to permit the accessory parking to be used fo
community facility, commercial and residential useéB
zoning district.

PREMISES AFFECTED — 58-04 Hoffman Drive, "58
Avenue and Hoffman Drive, Block 2860, Lot 16, Bogbu

of Queens.

COMMUNITY BOARD #4Q

APPEARANCES —

For Applicant: Kevin McGrath.

ACTION OF THE BOARD - Application granted on
condition.

THE VOTE TO GRANT —

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtanEz ..........cccvvvvvvveeeeeeeee e 5
NEQALIVE: ... it 0

THE RESOLUTION —

WHEREAS, this is an application for a reopening a
an amendment to permit the conversion of a parfargge
associated with the conversion of a hospital gith mixed-
use commercial/community facility/residential used

WHEREAS, a public hearing was held on this
application on July 10, 2012, after due noticeutylipation in
The City Record with a continued hearing on August 14,
2012, and then to decision on September 25, 20t2; a

WHEREAS, a companion application for the site%at 8
52 Queens Boulevard occupied by the former hospital
building and subject to a prior board variance ui#A Cal.

No. 365-79-BZ was decided on the same date; and

WHEREAS, the premises and surrounding area had
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site and neighborhood examinations by Chair Srgana
Commissioner Hinkson, Commissioner Montanez, and
Commissioner Ottley-Brown; and

WHEREAS, Community Board 4,
recommended approval of this application; and

WHEREAS, the subject site is located at the s@sthe
corner of Hoffman Drive and §8Avenue within an R6B
zoning district; and

WHEREAS, the site is occupied by a five-story open
parking garage built to be accessory to the hdspsitaacross
Hoffman Drive; and

WHEREAS, on February 11, 1992, under the subject
calendar number, the Board approved a variance fie-
story parking garage which did not comply withdoterage,
front, side, and rear yards, location of accesstteet,
exceeded the number of permitted parking spaces and
included rooftop parking; and

WHEREAS, the applicant states that the hospital ha
gone out of business and there was not any infeoasbther
hospitals or medical providers to occupy the hagite at
89-52 Queens Boulevard and it has been vacant sarbe
2009; and

WHEREAS, the applicant now seeks to amend the 1992
variance to allow for the conversion of the corgitiwse of
the parking garage, but to convert it to be aceggsothe
converted mixed-used commercial/community
facility/residential building; and

WHEREAS, DOB reviewed the proposal and noted that
the proposed use does not comply with the priorréBoa
approval and that the portion of the parking whigh be
accessory to the commercial use, will be non-canifay with
the underlying R6B district use regulations; and

WHEREAS, the applicant states that it does nenitt
to enlarge or construct anything new on the siierdther to
maintain the 1992 garage building, which remaings-no
compliant as to the noted bulk conditions and distes a
non-conforming use for the portion accessory toroenaial
use; and

WHEREAS, the applicant states the neighboring uses
include a church, several residential buildinggaeant lot,
and a park area with a fenced playground and atfiileits;
and

WHEREAS, the applicant states that the area to the
south of Hoffman Drive includes single-family homes
multiple dwellings, and medical offices and thatshe across
Hoffman Drive to the north is occupied by the fornse.
John’s Hospital building, which is the subject dfet
companion application; an abandoned gas statioia &ears
Auto Center; further, the applicant states thasttesis within
a large commercial artery two blocks east of theaane to
the Long Island Expressway; and

WHEREAS, the applicant states that the resumedfuse
the building for parking is compatible with theaiktorridor
of Queens Boulevard and the residential stredtsetsouth;
and

WHEREAS, the applicant states that it commissianed
traffic study and a parking demand study to aghessffect of
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Queens,

the proposed change in use and found that therebmay
slight traffic impact due to the change in use; and

WHEREAS, accordingly, the impact was addressed and
resolved in the Recommended Transportation System
Improvement Measures (RTSIM), which included signal
phasing measures that could be easily implemeatet;

WHEREAS, the applicant asserts that the trafficst
findings were conservative since they were unaiderpare
the hospital’s traffic conditions with the proposgdyffic
conditions since the hospital had already vacheedite at the
time of the study; and

WHEREAS, in an August 31, 2012 letter, DOT
identifies all of the proposed signal timing measuat Queens
Boulevard and 57Avenue and notes that the improvements
appear reasonable and feasible; and

WHEREAS, the applicant proposes to provide 115
parking spaces for commercial use, 55 parking spéare
community facility use, and 120 parking spacesdsidential
use; and

WHEREAS, the applicant notes that the parking
requirement for the residential use is 72 spad@p€tcent of
the 144 dwelling units) and the maximum permitted f
residential use is 150 spaces; and

WHEREAS, the applicant states that the 290 parking
spaces will accommodate the parking demand atttheand

WHEREAS, the applicant intends to allocate th&ipgr
spaces, by signage as follows: (1) community facibaces
on the lower levels; (2) the commercial use abdwe t
community facility use; and (3) the parking for tkeeidential
use on the upper levels; and

WHEREAS, the applicant states that it will provate
attendant to monitor the site for safety purpoasad;

WHEREAS, the applicant states that its ten reservo
spaces are adequate to accommodate demand; and

WHEREAS, the applicant states that it will complih
all conditions of the prior grant, including (1)refting
lighting for the rooftop parking downward and aviiayn any
adjacent residential uses; (2) maintaining the fsge of
graffiti; (3) monitoring the building by closed ciiit television
24 hours a day; (4) including the building on s#gwwratch
tours; (5) installing interior and exterior lightirio provide
adequate illumination for security purposes; (6)sting
“garage full” signs which are visible at all hoansd from at
least 300 feet away from the garage; (7) instatimgors or
lights at least ten feet away from the entranct/exid (8)
planting and maintaining landscaping in accordavittethe
approved plans; and

WHEREAS, accordingly, the applicant represents tha
the proposed conversion will not alter the esskciiaracter
of the surrounding neighborhood; and

WHEREAS, based upon the above, the Board finds
that the requested amendments to the plans are@fgie
with certain conditions as set forth below.

Therefore itis Resolvetat the Board of Standards and
Appealsreopensandamendghe resolution, dated February
11, 1992 so that as amended this portion of tiedutasn shall
read: “to permit the conversion of the garage femtessory
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hospital (Use Group 4) use to accessory mixed caniate
(Use Group 6)/community facility (Use Group 4)/desitial
(Use Group 2) use and to allow for the noted mealiibns to
the previously-approved plansn conditionthat all work
shall substantially conform to drawings filed withis
application marked ‘Received September 18, 20123) (
sheets andn further condition

THAT the garage will contain a minimum of 290
parking spaces, as illustrated on the BSA-approlads;

THAT the garage will be restricted to serving as
accessory use to the building at 89-52 Queens Barde

THAT that space will be provided for ten reservoir
vehicles;

THAT all rooftop lighting will be directed downwehr
and away from any adjacent residential uses;

THAT the site will be maintained free of debrisdan
graffiti;

THAT the building will be monitored by closed aiit
television 24 hours a day;

THAT the building will be included on security wht
tours;

THAT interior and exterior lighting will be instatl and
maintained to provide adequate illumination for usig
purposes;

THAT “garage full” signs will be posted which wille
visible at all hours and from at least 300 feetyafmam the
garage;

THAT mirrors or lights will be installed at leash feet
away from the entrance/exit for additional vistigiind safety;

THAT planting and landscaping be maintained in
accordance with the approved plans;

THAT the above conditions and all other applicable
conditions from prior approvals be noted on thetiieate
of Occupancy;

THAT all conditions from prior resolutions not
specifically waived by the Board remain in effect;

THAT the applicant will submit to DOT as least six
months in advance of completion of the projectoélthe
required drawings/designs relating to the improveme
identified in DOT”s August 31, 2012 letter;

THAT this approval is limited to the relief gradtby
the Board in response to specifically cited anckdfil
DOB/other jurisdiction objection(s) only; and

THAT the Department of Buildings must ensure
compliance with all other applicable provisionstef Zoning
Resolution, the Administrative Code, and any otb&vant
laws under its jurisdiction irrespective of plang)d/or
configuration(s) not related to the relief granted.

(DOB Application No. 420335710)

Adopted by the Board of Standards and Appeals,

September 25, 2012.
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72-04-BZ

APPLICANT - Eric Palatnik, P.C., for Bway-129 St.
Gasoline Corp., owner.

SUBJECT - Application December 5, 2011 — Extension
Term (811-411) of a previously granted variancecihi
permitted the construction and maintenance of an
automotive service station (UG 16B) with accessmgs
which expired on June 3, 2010; Waiver of the Rules.
R6/C1-2 zoning district

PREMISES AFFECTED — 141-54 Northern Boulevard,
southwest corner of Parsons Boulevard, Block 504245,
Borough of Queens.

COMMUNITY BOARD #7Q

APPEARANCES —

For Applicant: Eric Palatnik.

ACTION OF THE BOARD - Application granted on
condition.

THE VOTE TO GRANT —

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtANEZ ........c..eeeeeeeeireeeeireecreeeieeeree e 5
NEGALIVE: ... . eie et eremer et sae e 0

THE RESOLUTION —

WHEREAS, this is an application for a waiver of th
Rules of Practice and Procedure, a reopening, and a
extension of term for the continued use of a gasdervice
station, which expired on June 3, 2010; and

WHEREAS, a public hearing was held on this
application on August 7, 2012, after due notice by
publication inThe City Recordwith a continued hearing on
August 21, 2012, and then to decision on Septer@ber
2012; and

WHEREAS, the premises and surrounding area had sit
and neighborhood examinations by Commissioner ldimks
Commissioner Montanez, and Commissioner Ottley-Brow
and

WHEREAS, Community Board 6, Queens, recommends
approval of this application on the condition thattransient
food trucks or other retail trucks be permittedctmduct
business or sell food or retail products on the sihd

WHEREAS, the site is located on the southwesterorn
of Northern Boulevard and Parsons Boulevard, wih@1-2
(R6) zoning district; and

WHEREAS, the Board has exercised jurisdiction over
the subject site since February 9, 1960 when, uB&
Cal. No. 436-59-BZ, the Board granted a varianqeetonit
the construction of a gasoline service station adtbessory
uses for a term of 20 years; and

WHEREAS, subsequently, the grant was amended and
the term extended by the Board at various timed; an

WHEREAS, most recently, on March 29, 2005, under
the subject calendar number, the Board granted the
reestablishment of the variance for ten years fitbm
expiration of the prior grant, to expire on Jun€@1.0, and
granted an amendment to permit a minor alteratiotihé
signage at the site and to legalize the existimyenience
store as an accessory use; and
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WHEREAS, the applicant now requests an additional
ten year extension of the term; and

WHEREAS, pursuant to ZR § 11-411, the Board may
permit an extension of term; and

WHEREAS, during the hearing process, the Board
directed the applicant to discontinue the rentabcsiness
that was being operated at the site and to regtme
landscaping at the site; and

WHEREAS, in response, the applicant agreed to
discontinue the rental car business and submitted
photographs showing the removal of the cars and an
affidavit from the owner of the site stating tHa tental car
franchise has been discontinued and will not bemes! at
the site; and

WHEREAS, the applicant also submitted photographs
and revised plans reflecting the restoration of the
landscaping on the site; and

WHEREAS, based upon the above, the Board finds
that the requested extension of term is appropriatie
certain conditions as set forth below.

Therefore itis Resolvetat the Board of Standards and
Appealavaivesthe Rules of Practice and Proceduzepens,
andamendshe resolution, dated March 29, 2005, so that as
amended this portion of the resolution shall réedextend
the term for ten years from June 3, 2010, to expirdune
3, 2020;0n conditionthat all use and operations shall
substantially conform drawings filed with this ajgption
marked ‘Received August 28, 2012'-(3) sheets; and
further condition

THAT the term of the grant will expire on Jun€620;

THAT no transient food trucks or other retailcks be
permitted to conduct business or sell food orlpetaducts on
the site;

THAT the above conditions will be listed on the
certificate of occupancy;

THAT all conditions from the prior resolution not
specifically waived by the Board remain in effentd

THAT the Department of Buildings must ensure
compliance with all other applicable provisions the
Zoning Resolution, the Administrative Code and ather
relevant laws under its jurisdiction irrespectivieptan(s)
and/or configuration(s) not related to the reliefrged.”

(DOB Application No. 4018275640)

Adopted by the Board of Standards and Appeals,

September 25, 2012.

724-56-BZ

APPLICANT — Michael A. Cosentino for Anthony Nicayi
owner.

SUBJECT — Application June 19, 2012 — Extensiohesfn
(811-411) of an approved variance which permitted
automotive repair (UG 16B), which expires on Novemb
19, 2012. C2-2/R3X & R3-2 zoning district.

PREMISES AFFECTED — 42-42 Francis Lewis Boulevard,
Francis Lewis Boulevard from 42nd Road to Northern
Boulevard. Block 5373. Lot 26, Borough of Queens.
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COMMUNITY BOARD #11Q

APPEARANCES —

For Applicant: Michael A. Cosentino and Tony Cogsmnt

For Opposition: Henry Euler and Christine Scherer.
ACTION OF THE BOARD - Laid over to October

23, 2012, at 10 A.M., for continued hearing.

30-58-BZ
APPLICANT — Vassalotti Associates Architects, LL& f
Maximum Properties, Inc., owner; Joseph Macchisde.
SUBJECT — Application July 10, 2012 — Extensiofefm
(811-411) of a variance permitting the operationaof
automotive service station (UG 16B) which expired o
March 12, 2004; Waiver of the Rules. C2-1/R3-1 mgni
district.
PREMISES AFFECTED - 184-17 Horace Harding
Expressway, north west corner of Y&Street. Block 7067,
Lot 50, Borough of Queens.
COMMUNITY BOARD #11Q
APPEARANCES —
For Applicant: Hiram A. Rothkrug.
For Opposition: Henry Euler.

ACTION OF THE BOARD - Laid over to October
30, 2012, at 10 A.M., for continued hearing.

39-65-BZ
APPLICANT - Eric Palatnik, P.C., for SunCo. Inc. &R
M), owners.
SUBJECT — Application March 13, 2012 — Amendmerat of
previously-approved variance (872-01) to convepare
bays to an accessory convenience store at a gaselivice
station Sunoc; Extension of Time to obtain a Certificate
of Occupancy, which expired on January 11, 200@ an
Waiver of the Rules. C3 zoning district.
PREMISES AFFECTED - 2701-2711 Knapp Street and
3124-3146 Voohries Avenue, Block 8839, Lot 1, Bgiou
of Brooklyn.
COMMUNITY BOARD #15BK
APPEARANCES —
For Applicant: Eric Palatnik.

ACTION OF THE BOARD - Laid over to October
30, 2012, at 10 A.M., for adjourned hearing.

548-69-BZ

APPLICANT — Eric Palatnik, P.C., for BP North Amexii
owner.

SUBJECT - Application March 27, 2012 — Extension of
Term for a previously granted variance for the oored
operation of a gasoline service stati@f(North America
which expired on May 25, 2011; Waiver of the RulB8-2
zoning district

PREMISES AFFECTED - 107-10 Astoria Boulevard,
southeast corner of 10Btreet, Block 1694, Lot 1, Borough
of Queens.
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COMMUNITY BOARD #3Q
APPEARANCES —
For Applicant: Eric Palatnik.
ACTION OF THE BOARD — Laid over to October
30, 2012, at 10 A.M., for adjourned hearing.

311-71-BZ
APPLICANT - Eric Palatnik, P.C., for SunCo, Inc&R),
owner.
SUBJECT - Application March 13, 2012 — Amendment
(811-412) to permit the conversion of automotiveviee
bays to an accessory convenience store of an raxisti
automotive service station (Sunoco); Extensionioféerto
obtain a Certificate of Occupancy which expiredyJL8,
2000; waiver of the rules. R-5 zoning district.
PREMISES AFFECTED - 1907 Crospey Avenue, northeast
corner of 18 Avenue. Block 6439, Lot 5, Borough of
Brooklyn.
COMMUNITY BOARD #11BK
APPEARANCES —
For Applicant: Eric Palatnik.

ACTION OF THE BOARD - Laid over to October
30, 2012, at 10 A.M., for continued hearing.

173-99-BZ
APPLICANT - Gerald J. Caliendo, R.A., AlA, for
LaGuardia Center, owner; LaGuardia Fithess Cenit€r, L
Matrix Fitness Club, lessee.
SUBJECT - Application July 9, 2012 — Extension efff
of a previously granted Special Permit (§73-36) tloe
continued operation of a Physical Culture Estabiisht
(Matrix Fitness Clulp which expired on March 6, 2011,
Amendment for an increase in floor area at theacédivel;
waiver of the Rules. M-1 zoning district.
PREMISES AFFECTED - 43-60 Ditmars Boulevard,
southeast side of Ditmars Boulevard on the coraenéd
by Ditmars Boulevard and #3Avenue, Block 782, Lot 1,
Borough of Queens.
COMMUNITY BOARD #1Q
APPEARANCES —
For Applicant: Sandy Anagnostou.

ACTION OF THE BOARD - Laid over to October
23, 2012, at 10 A.M., for continued hearing.

302-01-BZ

APPLICANT — Deirdre A. Carson, for Creston Avenue
Realty, LLC, owner.

SUBJECT - Application April 30, 2012 — Extension of
Term of a previously granted variance (§72-21) thoe
continued operation of a parking facility accesstoy
commercial use which expired on April 23, 2012;dfasion

of Time to obtain a Certificate of Occupancy whiotpired

on July 10, 2012. R8 zoning district.

PREMISES AFFECTED — 2519-2525 Creston Avenue,
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west side of Creston Avenue between East"18@] East
191" Streets, Block 3175, Lot 26, Borough of Bronx.
COMMUNITY BOARD #3BX
APPEARANCES - None.

ACTION OF THE BOARD — Laid over to October
16, 2012, at 10 A.M., for adjourned hearing.

134-06-BZ

APPLICANT — Akerman Senterfill, LLP, for 241-15
Northern LLC, owner.

SUBJECT - Application August 13, 2012 — Extensién o
Time to Complete Construction of a previously geant
Variance (§72-21) which permitted the constructifra
five-story residential building containing 40 dvired units
and 63 accessory parking spaces which expires on
September 9, 2012. R1-2 zoning district.

PREMISES AFFECTED — 241-15 Northern Boulevard,
Northwest corner of the intersection between Narthe
Boulevard and Douglaston Parkway. Block 8092, 3®t
Borough of Queens.

COMMUNITY BOARD #11Q

APPEARANCES —

For Applicant: Calvin Wong.

THE VOTE TO CLOSE HEARING —

Affirmative: Chair Srinivasan, Vice Chair Collin,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtaNEZ...........cccvveeeeiieeeeeccecvieee e 5
NEGALIVE: ..ottt et e e 0

ACTION OF THE BOARD - Laid over to October
30, 2012, at 10 A.M., for decision, hearing closed.

APPEALS CALENDAR

149-05-A

APPLICANT - Eric Palatnik, P.C., for Gregory Broag
owner.

SUBJECT — Application May 10, 2012 — Extensionimigt

to complete construction and obtain a certificate o
occupancy of a previously granted common law vested
rights application which expired on May 12, 200R2A
Zoning District.

PREMISES AFFECTED - 32-09 24 Street, east of the
corner of 3% Street and 211 Street, Block 6061, Lot 10,
Borough of Queens.

COMMUNITY BOARD #11Q

APPEARANCES —

For Applicant: Eric Palatnik.

ACTION OF THE BOARD — Application granted.

THE VOTE TO GRANT —

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtaNEZ ..........ccoeevvveeeciveeeitiee e 5
NEQALIVE: ... .eiiieiii et 0

THE RESOLUTION —
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WHEREAS, this is an application for a reopeningd an
an amendment to a previous grant to permit an sixterof
time to complete construction and obtain a cediéicof
occupancy for a prior Board determination thatdivaer of
the premises obtained the right to complete cartgtruof the
enlargement of a single-family home under the comtaw
doctrine of vested rights; and

WHEREAS, a public hearing was held on this
application on July 24, 2012, after due noticeutylipation in
theCity Recordwith a continued hearing on August 21, 2012,
and then to decision on September 25, 2012; and

WHEREAS, the site was inspected by Commissioner
Montanez; and

WHEREAS, the site is located on the east sidd if 2
Street, between 32Avenue and 33Avenue, and has a total
lot area of 4,500 sq. ft.; and

WHEREAS, the owner proposes to enlarge the egistin
single-family home at the site; and

WHEREAS, the subject site was formerly within an R2
zoning district; and

WHEREAS, the proposed enlargement complies with
the former zoning district parameters; and

WHEREAS, however, on April 12, 2005 (hereinafter,
the “Rezoning Date”), the City Council approvedrieoning
proposal which rezoned the site to an R2A zonisich; and

WHEREAS, the building does not comply with the R2A
district parameters; and

WHEREAS, because DOB did not find that work was
completed as of the Rezoning Date, the applicded fa
request to continue construction pursuant to tinenoon law
doctrine of vested rights; and

WHEREAS, on November 1, 2005, the Board
determined that, as of the Rezoning Date, the ovwadr
undertaken substantial construction and made sulata
expenditures on the project, and that serioustostd result
if the owner was denied the right to proceed utitkerprior
zoning, such that the right to continue construcivas vested
under the common law doctrine of vested rights; and

WHEREAS, the Board granted the applicant six months
to complete construction, which expired on May&, and

WHEREAS, subsequently, on May 16, 2006, the Board
granted a one-year extension of time to complatstoaction
and obtain a certificate of occupancy, which expoa May
16, 2007; and

WHEREAS, accordingly, the applicant is now seeking
an extension of time to complete construction apichio a
certificate of occupancy; and

WHEREAS, the applicant states that the building was
not completed by the stipulated date due to fimanpdelays;
and

WHEREAS, however, the applicant submitted an
affidavit from the owner stating that subsequerthtoMay
16, 2006 extension of time to complete constructih
exterior brick work, steps, air conditioning, plumdp and
light fixtures have been installed; and

WHEREAS, the affidavit from the owner states that
boiler has also been installed, and the only reimginork is
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to have the gas meter installed and to obtain Hvessary
sign-offs from DOB; and

WHEREAS, the applicant represents that it willetak
approximately one year to complete the work at dite,
obtain the necessary sign-offs from DOB, and obtin
certificate of occupancy; and

WHEREAS, the Board has reviewed the evidence and
determined that an extension of time is warrarded;

WHEREAS, accordingly, the Board, through this
resolution, grants the owner of the site a one-ge@nsion of
time to complete construction; and

Therefore it is Resolveithat this application to renew
DOB Permit No. 401867618, as well as all relatednis for
various work types, either already issued or necgs®
complete construction, is granted, and the Boamlye
extends the time to complete the proposed develoipamel
obtain a certificate of occupancy for one year ftbendate of
this resolution, to expire on September 25, 2013.

Adopted by the Board of Standards and Appeals,
September 25, 2012.

125-11-A

APPLICANT - Law Offices of Marvin B. Mitzner for %tk
516 E. 6th Street, LLC, owner.

SUBJECT - Application August 25, 2011 — Appeal
challenging the Department of Buildings’ determioatto
deny the reinstatement of permits that allowed an
enlargement to an existing residential buildingBR®éning
district.

PREMISES AFFECTED - 514-516 East Street, south
side of East 6th Street, between Avenue A and Axdhu
Block 401, Lot 17, 18, Borough of Manhattan.
COMMUNITY BOARD #3M

APPEARANCES —

For Applicant: Marvin B. Mitzner.

ACTION OF THE BOARD — Appeal granted.

THE VOTE TO GRANT —

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtanez ..........ccccvvvvvvveeeeeeieee e cvee e 5
NEQALIVE: ... et 0

THE RESOLUTION —

WHEREAS, this is an appeal requesting a Board
determination that the owner of the premises h&siwdd the
right to complete construction of a six-story mixex
commercial/residential building under the commow la
doctrine of vested rights; and

WHEREAS, a public hearing was held on this
application on December 6, 2011, after due notige b
publication inThe City Recorgwith continued hearings on
January 24, 2012, February 28, 2012 and MarchA2, 2and
then to decision on September 25, 2012; and

WHEREAS, the applicant filed a variance application
under BSA Cal. No. 96-11-BZ, seeking zoning waiwetsch
address the non-compliance with the current zotied3oard
agreed to adjourn the hearings on the variancdcatiph
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pending the outcome of the subject vested righificgtion;
and

WHEREAS, the site is the subject of two prior Board
decisions: (1) by decision dated November 25, 2068er
BSA Cal. No. 81-08-A (the “MDL Appeal”), the Board
determined that DOB had erroneously approved watedhe
Multiple Dwelling Law (“MDL") and (2) by decisionated
August 3, 2010, under BSA Cal. No. 217-09-A (theDM
Variance”), the Board approved a conditional gtantary
certain sections of the MDL to allow for the legation of the
enlargement of the building, subject to conditidosbe
reviewed by the Department of Buildings (“DOB”), set
forth in the Board’s decision; and

WHEREAS, the site was inspected by Chair Srinivasan
Vice-Chair Collins, Commissioner Hinkson, Commisgip
Montanez, and Commissioner Ottley-Brown; and

WHEREAS, Community Board 3, Manhattan,
recommends disapproval of this application, Ccitithge
concern that the permits should not be reinstaseallow
construction that does not comply with the curzening; and

WHEREAS, State Assembly Speaker Sheldon Silver,
State Senator Thomas Duane, and State Senator|Danie
Squadron submitted written testimony in oppositiorthe
application because the enlargement of the buildoes not
comply with the MDL, the owner has not yet instalfee
safety measures or eliminated the seventh floostogetion,
and on the basis that the Board’s earlier detetioméhat the
permit be revoked should not be reversed; and

WHEREAS, City Council Member Rosie Mendez
submitted oral and written testimony in oppositionthe
application, citing concerns about the validitytheé permit
and that the building has not been modified in conance
with the Board’s prior decision and removed the=sdtvfloor
by February 3, 2011; and that the permit was phppmroked
in November 2008 and the sixth and seventh flomiate
MDL provisions; and

WHEREAS, the Greenwich Village Society for Historic
Preservation submitted oral and written testimomy i
opposition to the application citing concerns thhe
construction violates the MDL and the current zgrind that
the enlargement of the building is out of charaetigh the
neighborhood and that the permits should not beaetively
corrected; and

WHEREAS, certain community members raised
concerns about approving a building that does aoipty
with current zoning and the issuance of the peand,failure
to complete work within the timeframe set forthitie MDL
Variance decision; and

WHEREAS, the subject site is located on the sdd#h s
of East &' Street between Avenue A and Avenue B, within an
R7B zoning district; and

WHEREAS, the site comprises two adjacent lots each
occupied by a six-story attached building (togettibe
“Buildings”) with a total floor area pre-enlargenien13,500
sg. ft. and a total lot area of 4,850 sq. ft.; and

WHEREAS, the applicant proposes to complete
construction of an enlargement to the Buildingsetult in a
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total floor area of 16,200 sq. ft. (3.34 FAR); and

WHEREAS, the subject site is currently located inith
an R7B zoning district, but was formerly locatedhivi an
R7-2 zoning district; and

WHEREAS, the applicant represents that the Buikling
comply with the former R7-2 zoning district paraerst
specifically with respect to FAR; and

WHEREAS, however, on November 19, 2008 (the
“Rezoning Date”), the City Council voted to adope tEast
Village/Lower East Side Rezoning, which rezonedsitesto
R7B; and

WHEREAS, the Buildings do not comply with the R7B
zoning district parameters as to FAR; and

WHEREAS, the Board notes that, under the subject
calendar number, the applicant initially soughtajpeal
DOB'’s determination not to reinstate its permitsngl with
asserting that it had met the vesting criteriapdgh the
hearing process, the applicant modified its apjitingo focus
on the common law vesting criteria and did not parthe
appeal against DOB; and

WHEREAS, accordingly, the Board’s analysis addiesse
the common law vesting criteria and it does nae tgosition
on DOB'’s determination not to reinstate the pernaitsl
Procedural History

WHEREAS, on January 31, 2007, DOB issued an
Alteration Type 2 (“Alt 2”) building permits (Job ds.
104668646 and 104668655) for the renovation oétisting
Buildings; the work performed under those pernnitduided
upgrading existing apartments, modernizing kitchand
bathrooms, and excavating the cellar for the ilatiah of
new steel columns to support the enlargement;gpécant
also made MDL-related improvements including insieg
the fire rating of common areas, improving the §iagety of
stairways, installing fire-rated self-closing dagaaad smoke
detectors; and

WHEREAS, on May 21, 2007, DOB issued Alt 2 permit
(Job No. 104694476) for the installation of sprimkland on
May 25, 2007, DOB issued an Alt 2 permit (Job No.
104762507) for the installation of new boilersyate tanks,
gas meters, and gas piping; and

WHEREAS, on June 28, 2007, DOB issued an Alt 1
permit (Job. No. 104816353) for the vertical erdangnt of
the Buildings; work on the enlargement commenced
immediately including waterproofing, masonry, aodfing;
and

WHEREAS, on July 24, 2007, DOB revoked the Alt 1,
by which time the superstructure and walls were pete;
and

WHEREAS, on October 4, 2007, DOB issued another
Alt 1 (Job No. 104744877) based on an Alt 1 appbcdiled
on May 2, 2007, and work on the enlargement comaginc
including plumbing, electrical, flooring, instailah of
fixtures, appliances, and tile and exterior world a

WHEREAS, in early December 2007, at which time, per
the applicant, work on the enlargement was 97 perce
complete, DOB conducted a special audit and temifyora
stopped work; and
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WHEREAS, the applicant represents that as of
December 14, 2007, the last time construction was i
progress, the project was approximately 97 peffagshed;
and

WHEREAS, on July 28, 2008, DOB granted a partial
lift of the Stop Work Order so that the roof of trdargement
could be completed and the construction protectad the
elements; and

WHEREAS, on November 19, 2008, the East
Village/Lower East Side Rezoning took effect arelglarmit
lapsed by operation of law; and

WHEREAS, in the MDL Appeal decision, dated
November 25, 2008, the Board granted the appedleequest
that the permit be revoked; and

WHEREAS, in the MDL Variance decision, dated
August 3, 2010, the Board granted a conditionat@apg to
vary certain conditions of the MDL; and
The Validity of the Permit

WHEREAS, a threshold matter for the vested rights
analysis is that a permit be issued lawfully priorthe
Rezoning Date and that the work was performed pnigdo
such permit; and

WHEREAS, in this case, there is no dispute thahjter
were issued and work was performed pursuant toethos
permits well in advance of the Rezoning Date; and

WHEREAS, however, a question raised by the
Opposition is whether that permit can be deeméeie been
lawful, in light of the fact that it was associatsith DOB’s
erroneous approval of MDL variances (the subjecthef
MDL Appeal) and was ultimately revoked throughMtBL
Appeal decision; and

WHEREAS, subsequent to the Board'’s decision in the
MDL Variance case, the applicant sought permitfizOB
to complete the work authorized by the MDL Variaaog
reflected on the associated plans; and

WHEREAS, at that time, DOB took the position that i
did not have the authority to reissue the perndeuthe R7-2
zoning in effect at the time of the permit’s fiilstuance, and
that, absent vesting, could only reissue the pgranguant to
R7B zoning; DOB determined that it could not reatstthe
permits that the Board had directed to be revakedygh its
resolution; and

WHEREAS, accordingly, because DOB will not
reinstate the permit that the Board directed toelveked in
the MDL context, the Board considers whether iwcation
determination has any effect on the permit in thstiag
context; and

WHEREAS, the Board must consider the status of the
permit which relied on DOB’s erroneous approval ahith
it directed to be revoked, six days after the penanl already
lapsed by operation of law; and

WHEREAS, the Board notes that in granting the MDL
Appeal brought on behalf of a tenant of the Buidinit
agreed with the tenant that DOB erroneously matlifree
MDL in its approval of the building plans as it didt have
authority to do so; in its resolution, the Boararged the
appellant’s request to (1) reverse DOB's final dateation
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and (2) revoke the permit.

WHEREAS, the Board notes that the MDL Appeal
resolution addressed the authority to modify MDgutations
and did not address zoning compliance or the feadt an
November 19, 2008, six days prior to its decisiontloe
appeal, the East Village/Lower East Side Rezonouk t
effect, at which time the permit lapsed by operatidlaw;
and

WHEREAS, subsequently, the Board granted the
property owner’s request to modify the MDL provisiachat
formed the basis for the MDL Appeal through the MDL
Variance; and

WHEREAS, the Board also notes that New York state
courts have recognized the permit validity questisrone
subject to the expertise of and have deferrededtlildings
departments’ and zoning boards’ determinations tatie
validity of a permit; and

WHEREAS, the Board notes that it defers to DOB, as
the permit issuing body, on the question of pevalitlity and
that by its January 10, 2012 submission it statas the
reinstatement of the Permit “would not presentrasatable
error issue” as long as the Board granted the defgats
application and its pending audit review concluféaarably
for the applicant; and

WHEREAS, in support of its conclusion that the perm
was validly issued prior to the Rezoning DateBbard notes
that (1) the MDL non-compliance had been resoltéaaB
to a great extent prior to the rezoning in 2008; the
applicant had to re-apply to the Board, the appatgr
authority, for additional modifications, which wemot
resolved until after the rezoning; (2) the flawstia original
permits relate to the erroneous assumption ofdiatisn of
the permit-issuing entity first and secondarilyhte substance
of the non-compliance; (3) the Board’s revocati@swnly
intended to prevent the application from movingvand until
the MDL issues were resolved and did not relateming; (4)
the MDL has not changed during the relevant tim®gds and
the requirements were the same under the priocamdnt
zoning regulations; and (5) the revocation wasibyBoard in
the context of an interpretive appeal, rather thaDOB; and

WHEREAS, the Board states that the intent of iB80
revocation was for the permit to be revoked toekient of
the MDL non-compliance and not to take any positinrthe
remainder of the building subject to zoning andepth
regulations; and

WHEREAS, the Board recognizes that it directed the
revocation of the permit and that it is within DQEind the
Board’s authority to determine that the correctednit is
valid; and

WHEREAS, thus, because DOB’s audit concludes to
DOB'’s satisfaction that the plans comply with RZehing
regulations, it is appropriate for the Board tosgtthe permit
as valid while considering the vesting criteriag an

WHEREAS, by letter dated September 24, 2012, DOB
states that all zoning objections have been redphamd

WHEREAS, the applicant cites to GRA V, LLC v.
Srinivasan, 12 N.Y.3d 863 (2009), for the propositthat
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minor plan errors may be corrected in the vestgdgicontext
in accordance with the prior zoning; and

WHEREAS, the applicant states that DOB’s erroneous
issuance of the initial permit, which included waiof MDL
non-compliance, was authorized by the highestsexfddOB
and the MDL non-compliance has already been c@uentd
resolved by the Board’s MDL Variance; and

WHEREAS, the Board has reviewed the record and
agrees that the Permit was lawfully issued to theeo of the
subject premises prior to the Rezoning Date anedas the
fact that it directed the Permit to be revoked Igalieie to
MDL non-compliance, it makes the determination et
Permit (with its zoning objections resolved) wakdyand

WHEREAS, however, pursuant to ZR § 11-332, for
other construction, the applicant must apply tceverthe
lapsed permit within 30 days of the Rezoning Datet

WHEREAS, the Board notes that the applicant faidled
file an application to renew the Permit pursuarZfog 11-
332 within 30 days of their lapse on November D88 and
is therefore requesting additional time to complete
construction and obtain a certificate of occupamuger the
common law; and

WHEREAS, the Board notes that when work proceeds
under a valid permit, a common law vested rightdntinue
construction after a change in zoning generallgtexf: (1)
the owner has undertaken substantial construc{@)nthe
owner has made substantial expenditures; andr{8usdoss
will result if the owner is denied the right to peed under the
prior zoning; and
The Vesting Analysis

WHEREAS, specifically, as held in Putnam Armonk,
Inc. v. Town of Southeast, 52 A.D.2d 10 (2d De{74),
where a restrictive amendment to a zoning ordindsce
enacted, the owner’s rights under the prior ordieaare
deemed vested “and will not be disturbed where
enforcement [of new zoning requirements] would eaus
‘serious loss’ to the owner,” and “where substdntia
construction had been undertaken and substantial
expenditures made prior to the effective date o th
ordinance”; and

WHEREAS, however, notwithstanding this general
framework, as discussed by the court in Kadin wiriggt, 163
A.D.2d 308 (2d Dept. 1990) “there is no fixed fotenwhich
measures the content of all the circumstances hiese
party is said to possess ‘a vested right'. Rathés,a term
which sums up a determination that the facts ofctse
render it inequitable that the State impede théviddal
from taking certain action”; and

WHEREAS, as to substantial construction,
applicant states that the owner has completedtloaning:
approximately 97 percent of the enlargement, asribesl
above, nearly a year before the Rezoning Date; and

WHEREAS, in support of this assertion, the applican
submitted the following evidence: photographs e&f site,
an engineer’s statement, and communication with DB

WHEREAS, the Board has reviewed the representations
as to the amount and type of work completed and the
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the

documentation submitted in support of these reptatens,
and agrees that it establishes that substantiak was
performed prior to the Rezoning Date; and

WHEREAS, the Board concludes that based upon a
comparison of the type and amount of work completeiis
case with the type and amount of work discussedlidy
York State courts, a significant amount of work was
performed at the site during the relevant period; a

WHEREAS, as to expenditure, the Board notes that
unlike an application for relief under ZR § 11-3&eq., soft
costs and irrevocable financial commitments can be
considered in an application under the common lad a
accordingly, these costs are appropriately inclutkethe
applicant’s analysis; and

WHEREAS, the applicant states that prior to the
Rezoning Date (and prior to the December 14, 200p S
Work Order), the owner expended $1,517,062, inclybard
and soft costs and irrevocable commitments, out of
$1,557,062 budgeted for the Enlargement; the aprlic
separated out the additional costs associatedtiétientire
project including work in the existing Buildingstradfected
by the rezoning; and

WHEREAS, as proof of the expenditures, the applican
has submitted copies of cancelled checks and atiogun
tables; and

WHEREAS, thus, the expenditures up to the December
14, 2007 Stop Work Order represent approximately 97
percent of the projected total cost; and

WHEREAS, the Board considers the amount of
expenditures significant, both for a project okthize, and
when compared with the development costs; and

WHEREAS, the Board notes that it did not consider o
credit the work or costs associated with the sévioor
portion of the enlargement as it is to be removadymnt to
the Board’s approval in the MDL Variance; and

WHEREAS, again, the Board'’s consideration is guided
by the percentages of expenditure cited by New orkts
considering how much expenditure is needed to nglsts
under a prior zoning regime; and

WHEREAS, as to serious loss, the Board considdrs no
only whether certain improvements and expenditcoetd
not be recouped under the new zoning, but also
considerations such as the diminution in incoméewmald
occur if the new zoning were imposed and the rednich
value between the proposed building and the bujldin
permitted under the new zoning; and

WHEREAS, the applicant states that if vesting were
not permitted, the site’s floor area would havbéaeduced
from the proposed 16,200 sq. ft. (3.34 FAR) to aimam
of 14,550 sq. ft. (3.0 FAR); and

WHEREAS, the applicant represents that if vesting
were not permitted, it would have to remove nedhky
entire sixth floor enlargement (the applicationslnet seek
to vest the seventh-floor enlargement and hasomsidered
it in its loss analysis); and

WHEREAS, the applicant represents that compliance
with the R7B zoning district parameters would resula
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reduction of the annual rental income of approxatyat
$165,500; and

WHEREAS, additionally, the applicant states that th
deconstruction of the enlargement would requirefittie
floor to be vacated for the six months of recorcitam,
resulting in additional lost rental income of $9m0and

WHEREAS, the applicant states that it would loge th
entire $1,517,062 cost of the enlargement and326 $00
cost to remove the enlargement and reconstruobéfigand

WHEREAS, the applicant states that the floor dnat t
would be lost represents 20 percent of the floeaaf the
pre-existing Buildings and that since the units tie
enlargement are new and on the highest floor, tizee a
disproportionately higher value compared to theotimits;
and

WHEREAS, the Board agrees that the need to
redesign, the limitations of any complying constiarg, and
the loss of actual expenditures and outstanding fleat
could not be recouped constitute, in the aggregagerious
economic loss, and that the supporting data sudmxiristy the
applicant supports this conclusion; and

WHEREAS, in sum, the Board has reviewed the
representations as to the work performed, the edipges
made, and serious loss, and the supporting docartiemt
for such representations, and agrees that thecapplhas
satisfactorily established that a vested right anplete
construction of the Buildings had accrued to thexemwof
the premises at the Rezoning Date; and

WHEREAS, as to the Opposition’s concerns that the
Buildings do not comply with MDL requirements, tBeard
notes that it has thoroughly reviewed and approwed
MDL-related provisions as reflected in the resolutind on
the plans associated with the MDL Variance and rioae
of the requirements set forth in that decision be t
associated plans have been disturbed or will berealt
without the Board's review and approval; furthbe Board
notes that the Appellate Division has upheld itsiglen in
the MDL Variance case See Chin v. Board of Starsland|
Appeals, 97 A.D.3d 485 {IDept. 2012); and

WHEREAS, as to the Opposition’s concerns that the
applicant has not yet instituted the changes astaativith
the MDL Variance, including the installation ofdisafety
measures and the removal of the partial seventi,ftbe
Board accepts the applicant’s assertion that tbhaeges
would be affected by the determination in the scibjested
rights application and, thus it sought a deternmmabn
vesting prior to commencing the work; and

WHEREAS, as to the Opposition’s assertion that the
Board’'s determination in the MDL Appeal case tha t
permit be revoked not be reversed, as discusseg atie
revocation of the permit was associated with MDIn-no
compliance and was not a reflection of the Bogpd'sition
on the validity of the permit; and

WHEREAS, as to the Opposition’s argument that the
proposed Buildings are out of context with the suinding
neighborhood, the applicant states, and the Bapss, that
findings related to neighborhood character argadtof the
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vested rights analysis; and

WHEREAS, the Board notes that findings related to
the financial feasibility of the project are alsat part of the
vested rights analysis; and

WHEREAS, while the Board is not persuaded by any
of the Opposition’s arguments, it nevertheless tstdads
that the community and the elected officials worked
diligently on the East Village/Lower East Side Rang and
that the Building does not comply with the new zgni
parameters; and

WHEREAS, however, the Board finds that the
applicant has met the test for a common law vestgds
determination, and therefore has the right to oot
construction on the site pursuant to the zoninglegipns in
place prior to the Rezoning Date.

Therefore it is Resolvatat this appeal made pursuant
to the common law of vested rights requestingreastaiement
of Permit No. 104744877, as well as all relatednitsrfor
various work types, either already issued or necgs®
complete construction as approved by DOB and in
compliance with the MDL Variance and obtain a &edie of
occupancy, is granted for two years from the dittasgrant.

Adopted by the Board of Standards and Appeals,
September 25, 2012.

83-12-A & 84-12-A

APPLICANT — Richard G. Leland, Esq./Fried Frank; fo
Frank Ferrovecchio, owner; Millennium Billboards CL
lessee..

SUBJECT — Application April 6, 2012 — Appeal from
Department of Buildings’ determination that a sigmot
entitled to continued, non-conforming use statusaas
advertising sign. C8-3 zoning district.

PREMISES AFFECTED - 653 Bruckner Boulevard,
intersection of Bruckner Boulevard and Timpson Blac
Block 2603, Lot 115, Borough of Bronx.

COMMUNITY BOARD #2BX

APPEARANCES —

For Applicant: Richard Leland.

ACTION OF THE BOARD — Application Denied.

THE VOTE TO GRANT —

ATfIFMALIVE. ..o 0
Negative: Chair Srinivasan, Vice Chair Collins, Goissioner
Ottley-Brown, Commissioner Hinkson and Commissioner
MONEANEZ ......ovveiiiiieciee et 5
THE RESOLUTION —

WHEREAS, the subject appeal comes before the Board
in response to Notice of Sign Registration Rejectaiters
from the Bronx Borough Commissioner of the Departioé
Buildings (“DOB”), dated March 7, 2012, denying
Application Nos. 2004601 and 2004702 for sign tegfion
at the subject site (the “Final Determinationstjda

WHEREAS, the Final Determinations state, in pentine
part:

The Department of Buildings is in receipt of

additional documentation submitted in response to
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the Deficiency Letter from the Signs Enforcement

Unit and in connection with the application for

registration of the above-referenced sign.

Unfortunately, we find this documentation

inadequate to support the registration of the sign

and as such, the sign is rejected from registration

This sign will be subject to enforcement action 30

days from the issuance of this letter; and

WHEREAS, a public hearing was held on this appeal
August 7, 2012 after due notice by publicatiorTire City
Record and then to decision on September 25, 2012; and

WHEREAS, the premises and surrounding area had
site and neighborhood examinations by Chair Srgana
Vice-Chair Collins, and Commissioner Hinkson; and

WHEREAS, the subject site is located on an
irregularly-shaped lot bounded by Bruckner Boulever
the south and Timpson Place to the north, within8a3
zoning district; and

WHEREAS, the site is occupied by a two-story
building with a rooftop sign structure with two 1@’ by
48'-0" signs; one facing north and one facing softtie
“Signs”); and

WHEREAS, the Signs are located within 200 feet of
the Bruckner Expressway, a designated arterialwagh
pursuant to Zoning Resolution Appendix H; and

WHEREAS, this appeal is brought on behalf of the
lessee of the Signs (the “Appellant”); and

WHEREAS, the Appellant seeks a reversal of DOB'’s
rejection of the Appellant’s registration of they& based
on DOB’s determinations that the Appellant (1)ddilto
provide evidence of the establishment of the adhieg
signs and (2) failed to establish that such usgitiasvfully
established, continued without an interruptiorvas ears
or more; and

WHEREAS, DOB appeared and made submissions in
opposition to this appeal; and
PROCEDURAL HISTORY

WHEREAS, the Appellant asserts that the Signs have
been in continuous operation as advertising sigreas
early as 1945; and

WHEREAS, the Appellant states that it began legasin
the sign structure in 2004, and following the comosgnent
of its lease, the Appellant applied to DOB for ntairance
permits to place new advertising signage copy oh efthe
Signs; and

WHEREAS, the Appellant further states that on March
16, 2004, DOB issued permits 200844042-01-SG,
200844033-01-SG, 200843962-01-EW, and 200843971-01-
EW (the “2004 Permits”), for the maintenance and
replacement of “advertising sign copy” for eaclthef Signs
and for maintenance of the “existing sign strugtumeting
that there was no change in use; and

WHEREAS, on or about September 1, 2009, pursuant
to the 2008 Building Code and Chapter 49 of Titlaf the
Rules of the City of New York (“RCNY”), the Appeha
filed sign registration applications with DOB tajister the
Signs as non-conforming advertising signs (the riSig
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Registration Applications”); and

WHEREAS, by letter dated October 3, 2011, DOB
informed the Appellant that its filing failed toquide proof
of legal establishment of the Signs prior to the2Permits;
and

WHEREAS, by letter dated January 6, 2012, the
Appellant argued to DOB that the issuance of th@420
Permits alone, without any further informationsisficient
“proof of legal establishment;” and

WHEREAS, by letter dated January 30, 2012, the
Appellant supplemented its Sign Registration Amgilimns
with an affidavit attesting to the uninterrupted dan
continuing presence and use of the Signs from 1868
1989; and

WHEREAS, DOB determined that the additional
material was inadequate proof of the legal estaivient of
the Signs, and issued the Final Determinations arcM7,
2012; and
RELEVANT ZONING RESOLUTION PROVISIONS

ZR § 12-10Definitions

Non-conforming, or non-conformity

A "non-conforming" #use# is any lawful #use#,

whether of a #building or other structure# or of a

#zoning lot#, which does not conform to any one or

more of the applicable #use# regulations of the

district in which it is located, either on December

15, 1961 or as a result of any subsequent

amendment thereto. . .

* * *

ZR § 32-662 Additional

Advertising Signs

In all districts, as indicated, no advertising sign

shall be located, nor shall an existing advertising

sign be structurally altered, relocated or

reconstructed within 200 feet of an arterial

highway...However, in all districts as indicated,

the more restrictive of the following shall apply:

(1) Any advertising sign erected, structurally
altered, relocated or reconstructed prior to
June 1, 1968, within 660 feet of the nearest
edge of the right-of-way of an arterial
highway, whose message is visible from such
arterial highways, shall have legal non-
conforming use status pursuant to Section 52-
83 (Non-Conforming Advertising Signs), to
the extent of its size on May 31, 1968.
Any advertising sign erected, structurally
altered, relocated, or reconstructed between
June 1, 1968, and November 1, 1979, within
660 feet of the nearest edge of the right-of-
way of an arterial highway, whose message is
visible from such arterial highway, and
whose size does not exceed 1,200 square feet
in surface area on its face, 30 feet in height
and 60 feet in length, shall have legal non-
conforming use status pursuant to Section 52-
83, to the extent of its size existing on

Regulations for

(2)
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November 1, 1979.
* * *
ZR § 52-11Continuation of Non-Conforming Uses
General Provisions
A #non-conforming use# may be continued,
except as otherwise provided in this Chapter;
and
* * *
ZR § 52-61Discontinuance
General Provisions
If, for a continuous period of two years, either
the #nonconforming use# of #land with minor
improvements# is discontinued, or the active
operation of substantially all the #non-
conforming uses# in any #building or other
structure# is discontinued, such land or
#building or other structure# shall thereafter
be used only for a conforming #use#. Intent to
resume active operations shall not affect the
foregoing . . . ; and
* * *
RCNY 8§ 49-15 — Sign Inventory to be
Submitted with Registration Application

...(d)(15) With respect to each sign that has

been identified in the sign inventory as a

non-conforming sign, the following

additional information shall be included
with the registration application:

a. The Zoning Resolution section that
establishes the sign as a non-conforming
sign.

b. Evidence that the non-conforming sign
existed and the size of the sign that
existed as of the relevant date set forth in
the Zoning Resolution to establish its
lawful status. Acceptable evidence may
include permits, sign-offs of applications
after completion, photographs and leases
demonstrating that the non-conforming
use existed prior to the relevant date.
Affidavits, Department cashier’s receipts
and permit applications, without other
supporting documentation, are not
sufficient to establish the non-conforming
status of a sign. The submitted evidence
must specifically establish the non-
conforming aspect of the sign. For
example, where evidence is submitted to
establish that a sign is a non-conforming
advertising sign, proof that the sign was
erected, but that does not establish that it
was advertising, will not be sufficient;
and

THE APPELLANT'S POSITION
A. Lawful Establishment and Continuous Use

WHEREAS, the Appellant contends that the Final

Determinations should be reversed because (1jghsBere
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lawfully established as advertising signs priditivember 1,
19791 and may therefore be maintained as legal non-
conforming advertising signs pursuant to ZR § 52aht (2)
the Signs have operated as advertising signs with n
discontinuance of two years or more since theirfuaw
establishment; and

WHEREAS, in support of its assertion that the Sign
were lawfully established prior to November 1, 1876 have
been in continuous use to the present, the Appedées on:
(1) a 1945 action relating to an Electric Sign @$45) listed
in DOB’s Building Information System (“BIS”); (2o 1960
actions relating to Electric Signs (ES 95-60 and96$50)
listed in BIS; (3) an affidavit dated January 2Q12 from
Donald Robinson, an employee of various outdooesiding
companies from 1963 through 1989, which states ttieat
Signs were existing in 1963 and that they weredesed
from 1963 to 1989 as advertising signs (the “Raiyins
Affidavit”); and (4) aerial photographs dated MaBth 1978
showing a sign structure (with indiscernible sigpy) at the
site (the “1978 Photographs”); and

WHEREAS, in support of the existence of the Sams
advertising signs from 1979 through 1985, the Appételies
on: (1) aerial photographs dated January 3, 198@zwvthe
Appellant claims show advertising copy for a retail
establishment on the Signs (the “1980 Photograp())a
1984 action relating to an Electric Sign (ES 204&t¢d in
BIS; (3) a 1985 action relating to an Electric SIS 84-85)
listed in BIS; and (4) the Robinson Affidavit; and

WHEREAS, in support of the existence of the Signs
from 1986 through 1989, the Appellant relies on:gletter
dated December 18, 2000 from Frank Ferrovecchgcthibn
owner of the site, referencing a lease agreemeatifertising
signs at the site from February 18, 1986 whichavasnded
and extended on February 29, 1996, to expire oruBep28,
2001 (the “December 18, 2000 Letter”); (2) a lettated
October 6, 2000 from Vista Media Group stating thaas
assumed the lessee rights and obligations undesrsa with
TDI/Outdoor Systems/Infinity (the “October 6, 200fiter”);
and (3) the Robinson Affidavit; and

WHEREAS, in support of the existence of the Signs
from 1990 through 1992, the Appellant relies ohafiaerial
photograph dated February 2, 1990, which the Appell
claims shows advertising copy on the Signs (the9019
Photograph”); (2) the December 18, 2000 Letter;@nthe
October 6, 2000 Letter; and

WHEREAS, in support of the existence of the Signs
from 1993 through 1999, the Appellant relies ohafiaerial
photograph dated March 26, 1993 (the “1993 Phopitjja
(2) the December 18, 2000 Letter; and (3) the @rt6p2000
Letter; and

WHEREAS, in support of the existence of the Signs i

1 DOB acknowledges that the surface area of thesSign
not exceed 1,200 sq. ft. on their face, 30 febeight, or 60
feet in length, and therefore the Signs may hageal leon-
conforming status if erected prior to November 274
pursuant to ZR § 32-662.
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2000, the Appellant relies on: (1) the December 2080
Letter; and (2) the October 6, 2000 Letter; and

WHEREAS, in support of the existence of the Signs i
2001, the Appellant relies on: (1) a letter datdgi 11, 2001
from City Outdoor Inc., an outdoor advertising camyp,
referencing a contract with an advertiser from &aper 2001
to December 2001 (the “July 11, 2001 Letter"); (B¢
December 18, 2000 Letter; and (3) the October@) 2@tter;
and

WHEREAS, in support of the existence of the Signs i
2002, the Appellant relies on aerial photographtedia
February 12, 2002 showing advertising copy forraocethe
Signs (the “2002 Photographs”); and

WHEREAS, in support of the existence of the Signs i
2004, the Appellant relies on the 2004 Permits; and

WHEREAS, in support of the existence of the Signs i
2009, the Appellant relies on photographs take20b0 and
submitted by the Appellant to DOB with its Sign égtion
Applications; and

WHEREAS, the Appellant argues that the 1978
Photographs clearly show a sign structure on tiee and
although the exact copy on the Signs is not didolerfrom
the photographs, that evidence combined with th@019
Photographs (taken less than three months aftesiiNosr 1,
1979) which clearly depict advertising copy on 8igns,
supports the inference that the Signs were edtebligs
advertising signs prior to November 1, 1979; and

WHEREAS, the Appellant contends that it has
submitted sufficient evidence for the Board to dode that
the Signs were established prior to November 19 18w
have been maintained as legal non-conforming irses that
date; and
B. Ability to Rely on 2004 Permits Alone

WHEREAS, the Appellant asserts that the Signs
qualify as non-conforming advertising signhs under§32-
662 because the 2004 Permits issued by DOB edtabés
DOB has already accepted the legal non-conforniaigs
of the Signs; and

WHEREAS, the Appellant further contends that the
2004 Permits specifically provide for the mainteceand
replacement of “advertising sign copy” for the Sigand
DOB has never alleged that the permits were issaed
anything other than advertising signs; therefdre fact that
DOB issued the 2004 Permits establishes that DGB ha
sufficient evidence that advertising signs havdiooously
been maintained on the site prior to November Z918nd

WHEREAS, as to the 1980s Department of Finance
(“DOF") tax photograph submitted by DOB (the “1980s
DOF Photograph”), which DOB claims is evidence of a
accessory sign at the site at that time, the Appelirgues
that DOB provides no substantiation as to whethisrsign
was an accessory sign or advertising sign, andeiretvent
that the sign depicted in the photograph were deterd to
have been an accessory sign, DOB has not providgd a
proof that the advertising use of the Signs wasaisnued
for two years or more, and one single photo frosingle
moment in time is not in and of itself sufficientéstablish
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discontinuance for a period of two years or morgt a
WHEREAS, the Appellant argues that it made
substantial investments in the Signs, includinggtments
in repairs and maintenance along with the marketogjs
involved in placing advertisements on the sitegasonable
reliance on DOB’s issuance of the 2004 Permits; and
WHEREAS, the Appellant contends that it has
continued to invest in the Signs in reliance on DB
issuance of the 2004 Permits for eight years, antha
applicable laws have not changed since 2004, under
established principles of equity DOB cannot nowlimved
to change its position arbitrarily on the legabfithe Signs
to the detriment of the Appellant’s business; and
DOB’S POSITION
A. Lawful Establishment
WHEREAS, DOB contends that the Appellant has
failed to provide adequate evidence that the Sigese
established as advertising signs prior to Noverib&g79;
and

WHEREAS, DOB states that in order to show proof of
establishment of the advertising signs under tha- no
conforming use provisions of ZR § 32-662, the Apgdl
would need to demonstrate that the advertisingssiggre
installed prior to November 1, 1979; and

WHEREAS, DOB further states that if the Appellant
produced a permit for the advertising signs prior t
November 1, 1979, DOB would accept the advertisiggs
as lawfully established; further, if the Appell@unable to
produce an advertising sign permit, DOB statestatuld
also look at additional evidence indicated in RCNY
49(d)(15)(b), including photographs, affidavitades, and
receipts which indicate that advertising signs weséalled
prior to November 1, 1979; and

WHEREAS, DOB argues that the only evidence the
Appellant has produced to show lawful establishroéttie
Signs are the BIS printouts indicating applicatidos
electric sign permits in 1945, 1960, 1984, and 1988
aerial photographs from 1978 and 1980, the 200igzer
and the Robinson Affidavit, and none of these résor
establish that an advertising sign was installeidrpto
November 1, 1979; and

WHEREAS, as to the electric sign permits indicated
on BIS from 1945, 1960, 1984, and 1985, DOB sttt
performed a search of its records and, based on the
documentation discovered with respect to the apfidios,
finds that they do not establish the advertisiggsiprior to
November 1, 1979; and

WHEREAS, specifically, DOB states that for ES 39-
45, DOB's records only contain a “Block and Lot aket
entry dated April 13, 1945 indicating an electignss5’-0”
by 8’-0" at the site, which does not support a eatibn that
the Signs were established as advertising signeruhis
application; and

WHEREAS, DOB states that for ES 95-60 and ES 96-
60, DOB's records only contain a “Block and Lot"daltet
entry dated April 7, 1960 which provides a limited
description of two electric signs at the site ar t
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description states “International Harvester Compahy
George Paladino Holding Corp., O.”; and

WHEREAS, DOB contends that, based on a review of
other sign entries in the “Block and Lot” docketke
description for most advertising signs will spezafly
indicate that the sign is an advertising sign; eirthe
description for the 1960 BIS records does not iaigi¢hat
the signs are advertising signs, DOB states thedrihot
conclude that advertising signs were establishdénihese
electric sign applications without further inforneat; and

WHEREAS, DOB states that for BN 145-84, the
application indicates that the proposed work was fo
“Refurbishing roof structurtor business signs0’-4" x 48'-
0" = 496 Sq. Ft.” (emphasis added), and since this
application was filed to refurbish business signsw(
defined as accessory signs under the Zoning Resglutot
advertising signs, this application not only fadsestablish
the Signs as advertising signs prior to Novembet9r9,
but it also provides evidence that the advertisiggs were
not in existence at the site at that time; and

WHEREAS, DOB also submitted the 1980s DOF
Photograph, and DOB contends that the 1985 BIS
documentation to refurbish business signs is ctargisvith
the 1980s DOF Photograph which clearly indicatasdhe
of the Signs is being used as an accessory busiggssot
as an advertising sign; specifically, the 1980s DOF
Photograph clearly shows that the sign copy st&ester
Sheet Metal,” and a review of documents recordedh®
site with DOF in ACRIS clearly indicates the existe of a
“Center Sheet Metal, Inc.” at the subject site fraieast
1988 to 1993; and

WHEREAS, DOB states that for BN 741-85, the
application indicates that the proposed work wasd@oof
sign support structure,” and since the applicatas filed
in 1985, six years after the relevant date in ZB2&62 to
establish a non-conforming advertising sign, thidiaation
does not support a contention that advertisingssigare
established prior to November 1, 1979, especiailyesBN
145-84 was filed a year before indicating busirsgss at
the site; and

WHEREAS, DOB argues that while BN 741-85 does
indicate that an application exists for proposedkvan an
advertising sign at the site, the Appellant haspmotuced
any evidence which indicates the establishment of
advertising signs at the site prior to Novemberal79; and

WHEREAS, DOB disagrees with the Appellant’s
contention that the 1978 Photographs combined thigh
1980 Photographs establish the use of the adveytisins
at the site prior to November 1, 1979, and asskaitsthe
1978 Photographs and one of the two 1980 Photogtagh
unclear and the other 1980 Photograph shows ansigra
copy that states, in part, “the Tire Shop,” whicaynbe an
accessory sign and not an advertising sign; and

WHEREAS, DOB argues that the Appellant has not
provided evidence which proves that the 1980 Phaftts
demonstrate an advertising copy on the Signs, dmtéw
there is no evidence that advertising signs existd®79,
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as noted above, there is substantial evidence widatates
that at least one accessory sign was located attthim the
1980's as evidenced by the BN 145-84 job applicat®m
refurbish a roof structure for “business signs” &re1980s
DOF Photograph with ACRIS documents supportindabe
that the sign was accessory; and

WHEREAS, as to the Appellant’s claim that issuance
of the 2004 Permits is sufficient for the lawfuladgishment
of the Signs, DOB states that the 2004 Permits wased
on professionally certified plans and job applicas, and
were issued in error and would have been the subjec
objections and a 15-day Letter of Intent to Reviede it not
been for the commencement of the subject appedl; an

WHEREAS, DOB argues that, as the 2004 Permits
were issued based on professionally certified job
applications and plans, DOB did not review the plém
determine whether the Signs complied with the non-
conforming use requirements in a C8-3 zoning ditstri
pursuant to ZR § 32-662 at the time of filing; heee once
DOB reviewed the legality of the Signs under ZR28682
as part of its review of the Sign Registration Apgiions,
DOB determined that the Signs did not comply withrion-
conforming use requirements; and

WHEREAS, DOB further argues that the 2004 Permits
were issued to “maintain” the existing roof struetiand
Signs and to replace the advertising copy basedhen
Appellant’'s professional certification that the 1Sgwere
lawfully used as advertising signs; however, thgieptions
did not include evidence to establish the legalityhe Signs
or the erection of advertising signs prior to Nobem1,
1979, and therefore the 2004 Permits do not estaliie
Signs as non-conforming advertising signs; and
B. The Evidence of Continuity Fails to Satisfy the

Standard Set Forth in DOB Technical Policy and

Procedure Notice 14/1988 (“TPPN 14/1988")

WHEREAS, DOB asserts that even if the Appellant has
established the Signs as non-conforming advertigjmg, the
Appellant must also submit sufficient evidence stablish
that the Signs have been continuously used as tesivgr
signs since November 1, 1979, without any two-pesnod of
discontinuance, as required by ZR § 52-61; and

WHEREAS, DOB contends that the Appellant's
evidence of continuity of the Signs fails to sati3fPPN
14/1988, which sets forth guidelines for DOB’s esviof
whether a non-conforming use has been continuzaiSRPN
includes the following types of evidence, which édeen
accepted by the Borough Commissioner: (1) ltemQ&y.
agency records; (2) Item (b): records, bills, doenotation
from public utilities; (3) Item (c): other documatibn of
occupancy including ads and invoices; and (4) I{ein
affidavits; and

WHEREAS, DOB notes that the Appellant has not
provided any relevant records from any City agditeyn (a)
evidence), except for the 2004 Permits, which were
improperly issued as described above, and the BID®B
records from 1945, 1960, 1984, and 1985; DOB asHuwt,
at most, BN 741-85 indicates that applications wiikre with
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DOB for proposed work on advertising signs in 198%

WHEREAS, DOB notes that no public utility bills or
records (Item (b) evidence) and no other billsdatihg the
use of the building (Item (c) evidence) were sutadiby the
Appellant; and

WHEREAS, as to the Robinson Affidavit (Item (d)
evidence), which the Appellant alleges is evideot¢he
continuous use of the Signs as advertising sigma 963
until 1989, DOB argues that the affidavit is n@dible based
on the 1980s DOF Photograph and ACRIS records which
clearly indicates that at least one of the Signslveang used
as an accessory sign for a time in the 1980s madeertising
sign of “off premise advertisements;” and

WHEREAS, DOB asserts that because the Robinson
Affidavit is uncorroborated testimonial evidencatitie Signs
have existed continuously from 1963 until 198% #idence
is not considered sufficient because the testimmoay be
tainted by memory lapses, bias, and misperceptod,
because it is clear from the 1980s DOF Photogragihthe
affidavit cannot be deemed credible; and

WHEREAS, as to the photographs, DOB states that,
even if it accepted the lawful establishment ofSfgns, there
is a gap of photographic evidence from January9801
(which as described above, may be a photographnof a
accessory sign) until March 26, 1993 (which is atpbraph
of a sign with an unusual size, proportion, andeacgmpared
to the Signs currently located on the site, aigdhiot clear that
the sign in the photograph is located on the stibjex); and

WHEREAS, DOB asserts that, due to the gap in
photographic evidence, the job application from4L9BN
145-84) which states that business signs wereddaat the
site, the 1980s DOF Photograph and ACRIS recordshwh
indicate that there were accessory signs on thdasif time
starting in the 1980s, and the fact that it dodsfind the
Robinson Affidavit to be credible, DOB concludeattthe
totality of the evidence presented by the Appelthrgs not
establish that advertising signs have continuedhensite
without an interruption of two years or more sifmember
1, 1979; and
CONCLUSION

WHEREAS, the Board agrees with DOB'’s
determination that the Appellant has not providdffigent
evidence of the lawful establishment of the Sigss a
advertising signs prior to November 1, 1979, orthadir
continuous use as advertising signs without anyy&ay
interruption since 1979; and

WHEREAS, the Board finds the Appellant’s evidence
of lawful establishment of the Signs as advertisiggs to be
insufficient primarily because: (1) the 1945 andQBIS
documentation does not provide sufficient informatto
support the establishment of advertising signsti{@)1978
Photographs are not decipherable as to whetheSBitires
depicted advertising or accessory copy; (3) the0198
Photographs are beyond the applicable date foblestang
the advertising signs, the north-facing sign isiecipherable,
and the south-facing sign which reads “The TirepBli®not
sufficient to establish that the sign is an adse sign rather
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than an accessory sign; and (4) the Robinson Aftigganot
substantiated and is contradicted by the eviderweigted by
DOB (the 1984 BIS documentation, the 1980s DOF
Photograph, and the corresponding ACRIS records)tiie
signs were used as accessory signs for a time &880s; and

WHEREAS, the Board agrees with DOB that, even if
the Appellant had provided sufficient evidencehaf kawful
establishment of the Signs, the evidence subrmigtgairding
the continuous use of the Signs as advertisings sigimout
any two-year discontinuance is also insufficient a

WHEREAS, as noted above, the Board finds that the
1978 Photographs and the 1980 Photographs ardeaot c
enough to establish that the Signs were being @sed
advertising signs, the Robinson Affidavit cannotrbéed
upon as evidence of the continued use of the Signs
advertising signs given the contradiction betwaeraffidavit
and the evidence submitted by DOB that the Sigme wsed
as accessory business signs for a time in the 188@sthe
1984 BIS documentation indicates use of the Sighsisiness
signs rather than advertising signs; accordinghgnef the
Board found that there was lawful establishmerihefSigns
as advertising signs, the Appellant has failedrtwigde any
evidence of the continuous use of the Signs asrtslng
signs from November 1, 1979, until at least 198%mBN
741-85 was filed for proposed work on an “advergsign;”
and

WHEREAS, as to the remaining evidence submitted by
the Appellant in support of the continuous uséef3igns as
advertising signs, the Board finds (1) the 1990t&draph is
not clear enough to establish whether the Signs Wweing
used to display advertising or accessory copy; t(@)
December 18, 2000 Letter, which references a lease
agreement for advertising signs on the site frobriray 18,
1986 through February 28, 2001, does not constitifieient
evidence in and of itself, and particularly withauopy of the
lease in question, to establish that the Signsheing used as
advertising signs throughout this period; and i§8)®@ctober
6, 2000 Letter and the July 11, 2001 Letter are not
substantiated and are insufficient to establishues of the
Signs without additional supporting informatiorvegi that the
letters make no reference to the address or locafidhe
subject site, or to the signs in question at ttee and

WHEREAS, the Board finds that only the 1993
Photograph, the 2002 Photographs, and the 2008d?aphs
submitted with the Sign Registration Applications eearly
decipherable as advertising signs; and

WHEREAS, the Board agrees with DOB that the
issuance of the 2004 Permits is not sufficientlierlawful
establishment of the Signs, as the 2004 Permits based
on professionally certified plans and job applicas, and
once DOB reviewed the legality of the Signs unde8232-
662 as part of its review of the Sign Registration
Applications, DOB determined that the Signs did not
comply with the non-conforming use requirements and
therefore the 2004 Permits were issued in errat; an

WHEREAS, the Board notes the principle that
government agencies, like DOB, maintain the abildy
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correct mistakes, such as the issuance of builp@rgits
(see _Charles Field Delivery v. Roberts, 66 N.Y.Zdb 5
(1985) in which the court states that agencieparmitted
to correct mistakes as long as such changes &aaband
are explained), and agrees that DOB is not estofrped
correcting an erroneous approval of a building pefsee
Parkview Associates v. City of New York, 71 N.Y.2@4,
cert. denied, 488 U.S. 801 (1988)); and

WHEREAS, based upon the above, the Board finds that
there are significant gaps in time regarding thelence
submitted by the Appellant in support of the cambins use of
the Signs as advertising signs, which the Boardaiggnore,
and the limited evidence to which the Board does gome
weight (the 1985 BIS documentation, the 1993 Phafuy
the 2002 Photographs, and the 2009 Photographes, r
support the continuous use of the Signs as adwertsgns
since November 1, 1979, but merely indicates maosnient
time at which the Signs may have been used as teivgr
signs, without any evidence supporting the Appélariaim
that there was no two-year discontinuance of tiee arsd

WHEREAS, as to the Appellant’s claim that the Board
should find that the Signs are legal based onrtheiples of
equity, the Board notes that questions of equéynat within
its purview, as the Board is an administrative badg is not
empowered to provide an equitable remedy (see Beppl
rel. New York Tele. Co. v. Public Serv. Comm., ¥&D.
156, 163 (3d Dep’t 1913) (administrative body “faie
authority to assume the powers of a court of etjuisee
also Faymor Dev. Co. v Bd. of Sds. and Apps., 46.2d
560, 565-567 (1978)); and

WHEREAS, in sum, the Board concludes as folloves: th
Appellant has not established that the Signs wandully
established as advertising signs prior to Noverhb2879 or
that the Signs have been in continuous use astisitvgsigns
since November 1, 1979 without any two-year peiadd
discontinuance; thus, the Signs do not meet therieri
required for continuing such use within the subjeaning
district and must cease; and

Therefore it is Resolvedhat this appeal, which
challenges the Final Determinations issued on Marei912
is denied.

Adopted by the Board of Standards and Appeals,
September 25, 2012.

164-12-A

APPLICANT — Joseph A. Sherry, for Breezy Point
Cooperative, Inc., owner; Robert Hauck, lessee.
SUBJECT - Application June 11, 2012 — Proposed
construction not fronting on a mapped street aridimthe
bed of a mapped street, contrary to Sections 33@wndthe
General City Law. R4 zoning district.

PREMISES AFFECTED — 210 Oceanside Avenue, Block
16350, part of Lot 400, Borough of Queens.
COMMUNITY BOARD #14Q

APPEARANCES —

For Applicant: Loretta Papa.
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ACTION OF THE BOARD - Application granted on
condition.
THE VOTE TO GRANT —

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtaNEZ ...........evvvveeeeeieeeeeeearrennns 5
NEGALIVE:....coiiiiiieeie e 0

THE RESOLUTION —

WHEREAS, the decision of the Queens Borough
Commissioner, dated May 29, 2012, acting on Departiof
Buildings Application No. 420521992, reads in et part:

Al- The proposed building is on a site located
partially in the bed of a mapped street
therefore no permit or Certificate of
Occupancy can be issued as per Art. 3 Sect.

35 of the General City Law

The site and building is not fronting on an
official mapped street therefore;

No permit or Certificate of Occupancy can be
issued as per Article 3, Section 36 of the
General City Law; and also no permit can be
issued since proposed construction does not
have at least 8% of the total perimeter of the
building fronting directly upon a legally
mapped street or frontage space and therefore
contrary to Section 27-291 of the
Administrative Code; and

WHEREAS, a public hearing was held on this
application on August 7, 2012, after due noticeuiylication
in the City Record with continued hearings on August 21,
2012 and September 25, 2012, and then to decisidheo
same date; and

WHEREAS, by letter dated August 20, 2012 the Fire
Department states that it has no objection to titgest
proposal, and due to the fact that the proposedgerhent is
less than 125 percent of the existing floor aredire Code
regulations are triggered; and

WHEREAS, by letter dated June 25, 2012, the
Department of Environmental Protection statesittrats no
objection to the subject proposal; and

WHEREAS, by letter dated September 5, 2012, the
Department of Transportation (“DOT") states thdtas no
objection to the subject proposal; and

WHEREAS, DOT further states that the subjectdot
not currently included in the agency’s Capital loy@ment
Program; and

WHEREAS, accordingly, the Board has determined tha
the applicant has submitted adequate evidencertantahis
approval under certain conditions.

Therefore it is Resolvedtat the decision of the Queens
Borough Commissioner, dated May 29, 2012 , aating
Department of Buildings Application No. 420521992,
modified by the power vested in the Board by Secis and
Section 36 of the General City Law, and that tipipeal is
granted, limited to the decision noted ab@reconditiorthat
construction shall substantially conform to thewdng filed
with the application marked “Received August 14, 28ne

A2-
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(1) sheet; that the proposal shall comply withaglblicable
zoning district requirements; and that all othgaliapble laws,
rules, and regulations shall be complied with; andurther
condition

THAT this approval is limited to the relief gradtby
the Board in response to specifically cited anckdfil
DOB/other jurisdiction objection(s) only;

THAT DOB will review the proposed plans to ensure
compliance with all relevant provisions of the Zumi
Resolution;

THAT the approved plans will be considered appdove
only for the portions related to the specific fedjeanted; and

THAT the Department of Buildings must ensure
compliance with all other applicable provisionstef Zoning
Resolution, the Administrative Code and any otleézvant
laws  under its  jurisdiction irrespective  of
plan(s)/configuration(s) not related to the retjednted.

Adopted by the Board of Standards and Appeals,
September 25, 2012.

45-03-A thru 62-03-A & 64-03-A

APPLICANT - Joseph Loccisano, P.C., for Willowbrook

Road Associates LLC, owner.

SUBJECT - Application October 3, 2011 — Proposed

construction of a single-family dwelling which isotn

fronting on a legally mapped street and is locatitkin the

bed of a mapped street, contrary to Sections 33&@wndthe

General City Law. R3-1 zoning district.

PREMISES AFFECTED - Hall Avenue, north side of Hall

Avenue, 542.56’ west of the corner formed by Willmaok

Road and Hall Avenue, Block 2091, Lot 60, 80, Bgtoof

Staten Island.

COMMUNITY BOARD #2SlI

APPEARANCES —

For Applicant: Joe Loccisano.

For Administration: Simon Ressner, Fire Department.
ACTION OF THE BOARD - Laid over to

November 20, 2012, at 10 A.M., for continued hegrin

89-07-A

APPLICANT - Pleasant Plains Holding LLC, for Pleatsa

Plains Holding LLC, owner.

SUBJECT - Application April 19, 2007 — Proposabtald

three two-family and one one-family homes locatétthiv

the bed of a mapped street (Thorneycroft Avenuejtrary

to Section 35 of the General City Law. R3-2 Zordisgrict.

PREMISES AFFECTED - 460 Thornycroft Avenue, North

of Oakland Street between Winchester Avenue andi®ac

Avenue, south of Saint Albans Place, Block 523&, 1,0

Borough of Staten Island.

COMMUNITY BOARD #3SlI

APPEARANCES —

For Applicant: Eric Palatnik.

For Administration: Simon Ressner, Fire Department
ACTION OF THE BOARD - Laid over to October
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30, 2012, at 10 A.M., for continued hearing.

92-07-A thru 94-07-A

APPLICANT - Pleasant Plains Holding LLC, for Pleatsa

Plains Holding LLC, owner.

SUBJECT - Application April 19, 2007 — Proposabtald

three two-family and one one-family homes locatétthiv

the bed of a mapped street (Thorneycroft Avenuejtrary

to Section 35 of the General City Law. R3-2 Zordisjrict.

PREMISES AFFECTED - 472/476/480 Thornycroft

Avenue, North of Oakland Street, between Winchester

Avenue, and Pacific Avenue, south of Saint Albalzx®.

Block 5238, Lots 13, 16, 17, Borough of Statenridla

COMMUNITY BOARD #3SlI

APPEARANCES —

For Applicant: Eric Palatnik.

For Administration: Simon Ressner, Fire Department
ACTION OF THE BOARD - Laid over to October

30, 2012, at 10 A.M., for continued hearing.

95-07-A

APPLICANT - Pleasant Plains Holding LLC, for Pleatsa

Plains Holding LLC, owner.

SUBJECT - Application April 19, 2007 — Proposabtald

three two-family and one one-family homes locatétthivv

the bed of a mapped street (Thorneycroft Avenuejtrary

to Section 35 of the General City Law. R3-2 Zordigrict.

PREMISES AFFECTED - 281 Oakland Street, between

Winchester Avenue and Pacific Avenue, south of {Sain

Albans Place, Block 5238, Lot 2, Borough of Std&tand.

COMMUNITY BOARD #3SlI

APPEARANCES —

For Applicant: Eric Palatnik.

For Administration: Simon Ressner, Fire Department
ACTION OF THE BOARD - Laid over to October

30, 2012, at 10 A.M., for continued hearing.

46-12-A

APPLICANT - Eric Palatnik, P.C., for Tremont Three,
LLC, owner.

SUBJECT - Application March 1, 2012 — Applicatian t
permit a mixed use development located partialthiwithe
bed of a mapped but unbuilt street (East Tremornde),
contrary to General City Law Section 35. C4-5X/R7X
zoning district.

PREMISES AFFECTED — 4215 Park Avenue, north side of
East Tremont Avenue, between Park and Webster Asgenu
Block 3027, Lot 1, Borough of Bronx.

COMMUNITY BOARD #6BX

APPEARANCES —

For Applicant: Eric Palatnik.

THE VOTE TO CLOSE HEARING —

Affirmative: Chair Srinivasan, Vice Chair Collin,
Commissioner Ottley-Brown, Commissioner Hinkson and
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ACTION OF THE BOARD - Laid over to October
16, 2012, at 10 A.M., for decision, hearing closed.

144-12-A

APPLICANT - Law Offices of Marvin Mitzner LLC, for

339 W 29" LLC, owners.

SUBJECT - Application May 3, 2012 — Appeal of the

Multiple Dwelling Law pursuant to 8310 to allow the

enlargement to a five-story building, contrary 1y &(2)(f).

PREMISES AFFECTED — 339 West™8treet, north side

of West 2§' Street between Eighth and Ninth Avenues,

Block 753, Lot 16, Borough of Manhattan.

COMMUNITY BOARD #4M

APPEARANCES —

For Applicant: Marvin Mitzer.

For Opposition: Jack Lester, Richard N. Gottfri8amson

Banlsft, Fern Luskin, Andito Lloyd, Barbara Tesx,

Chrisiabel Gough, Julie M. Finch, Paul Spencer,hat

Cleman, David Holowka, Edward S. Kirkland, Joanne

Gaboriault and Henry Euler.

For Administration: Mark Davis, Department of Bliilgs.
ACTION OF THE BOARD - Laid over to

November 20, 2012, at 10 A.M., for continued hegrin

145-12-A

APPLICANT - Law Offices of Marvin Mitzner LLC, for

339 W 29" LLC, owners.

SUBJECT — Application May 3, 2012 — Appeal chalieng

the determination of the Department of Buildingsuieing

the owner to obtain approval from the Landmarks

Preservation Commission, prior to reinstatement and

amendments of the permits. R8B zoning district.

PREMISES A.FFECTED — 339 West'2Street, north side

of West 2§' Street between Eighth and Ninth Avenues,

Block 753, Lot 16, Borough of Manhattan.

COMMUNITY BOARD #4M

APPEARANCES —

For Applicant: Marvin Mitzer.

For Opposition: Jack Lester, Richard N. Gottfri8anson

Banlsft, Fern Luskin, Andito Lloyd, Barbara Tesx,

Chrisiabel Gough, Julie M. Finch, Paul Spencer,hZat

Cleman, David Holowka, Edward S. Kirkland, Joanne

Gaboriault and Henry Euler.

For Administration: Mark Davis, Department of BRliilgs.
ACTION OF THE BOARD - Laid over to

November 20, 2012, at 10 A.M., for continued hegrin

Jeff Mulligan, Executive Director

Adjourned: P.M.
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REGULAR MEETING
TUESDAY AFTERNOON, SEPTEMBER 25, 2012
1:30 P.M.

Present: Chair Srinivasan, Vice-Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner Montanez.

ZONING CALENDAR

178-11-BZ

CEQR #12-BSA-042K

APPLICANT — Eric Palatnik, P.C., for Elie Zeitoune,
owner.

SUBJECT - Application November 29, 2011 — Special
Permit (873-622) for the enlargement of an existing
story, semi-detached single family home, contrarftdor
area and open space (§23-141(b)); side yard (§2pat8l
rear yard (823-47) requirements. R5 zoning district
PREMISES AFFECTED — 1944 East"i3treet, between
Avenue S and T, Block 7290, Lot 24, Borough of Bdgn.
COMMUNITY BOARD #15BK

APPEARANCES —

For Applicant: Eric Palatnik.

ACTION OF THE BOARD - Application granted on
condition.

THE VOTE TO GRANT —

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
CommisSioNer MONtANEZ ........ccoeevueeeveecreeceeeree e 5
NEGALIVE: ... eeieeciie e reree et 0

THE RESOLUTION —

WHEREAS, the decision of the Brooklyn Borough
Commissioner, May 24, 2012, acting on Department of
Buildings Application No. 320369695, reads in pegtit
part:

1- Proposed plans are contrary to ZR 23-141(b)
proposed Floor Area Ratio (FAR) exceeds the
maximum FAR of 1.25

2- Proposed plans are contrary to ZR 23-141(b)
minimum open space (45%) and maximum lot
coverage (55%)

3- Proposed plans are contrary to ZR 23-47 in
that the proposed rear yard is less than the
required 30’-0"

4- Proposed plans are contrary to ZR 23-461(b)
proposed side yard that is being horizontally
extended is less than 8-0”; and

WHEREAS, this is an application under ZR 88 73-622
and 73-03, to permit, in an R5 zoning district, pheposed
enlargement of a single-family semi-detached hamhéch
does not comply with the zoning requirements fooflarea
ratio (FAR), open space, lot coverage, side yand, r@ar
yard, contrary to ZR 88 23-141, 23-461 and 23-4id; a

WHEREAS, a public hearing was held on this
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application on July 17, 2012, after due notice biylization
in The City Recordwith a continued hearing on August 21,
2012, and then to decision on September 25, 2012; a

WHEREAS, the premises and surrounding area had
site and neighborhood examinations by Chair Srgana
Commissioner Montanez, and Commissioner Ottley-Brow
and

WHEREAS, Community Board 15, Brooklyn,
recommends approval of this application; and

WHEREAS, the subject site is located on the welst si
of East 12th Street, between Avenue S and Avenwéfin
an R5 zoning district; and

WHEREAS, the subject site has a total lot area of
2,000 sq. ft., and is occupied by a single-famdyne with a
floor area of 1,397 sq. ft. (0.69 FAR); and

WHEREAS, the premises is within the boundaries of
designated area in which the subject special peisnit
available; and

WHEREAS, the applicant seeks an increase in the
floor area from 1,397 sq. ft. (0.69 FAR) to 3,054fs (1.52
FAR); the maximum permitted floor area is 2,500 ftg.
(1.25 FAR); and

WHEREAS, the applicant proposes to provide an open
space of 44.15 percent (45 percent is the minimum
required); and

WHEREAS, the applicant proposes to provide a lot
coverage of 55.85 percent (55 percent is the maximu
permitted); and

WHEREAS, the applicant proposes to provide a side
yard with a width of 3'-10” (a side yard with a riimum
width of 8’-0” is required); and

WHEREAS, the proposed enlargement will provide a
rear yard with a depth of 20’-0” (a minimum reard/depth
of 30’-0" is required); and

WHEREAS, the applicant represents that the proposed
building will not alter the essential character thfe
neighborhood, and will not impair the future use or
development of the surrounding area; and

WHEREAS, specifically, the applicant submitted land
use maps and photographs which reflect the histdry
enlargement to similar semi-detached homes inréee and

WHEREAS, the applicant also provided an analysis
which included seven homes (six of which are with&400-
ft. radius of the subject home), with comparabld=BAand

WHEREAS, based upon its review of the record, the
Board finds that the proposed enlargement willhezitlter
the essential character of the surrounding neidtdwat, nor
impair the future use and development of the sutmng
area; and

WHEREAS, the Board finds that the proposed project
will not interfere with any pending public improvent
project; and

WHEREAS, the Board finds that, under the condgion
and safeguards imposed, any hazard or disadvatudige
community at large due to the proposed specialipasais
outweighed by the advantages to be derived by the
community; and
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WHEREAS, therefore, the Board has determined that
the evidence in the record supports the findingsired to
be made under ZR 8§ 73-622 and 73-03.

Therefore it is resolvedhat the Board of Standards
and Appeals issues a Type Il determination under 6
N.Y.C.R.R.Part617.5 and 617.3 and8@2(a), 5-02(b)(2)
and 6-15 of the Rules of Procedure for City Envinental
Quality Review and makes the required findings urti
88 73-622 and 73-03, to permit, in an R5 zoningidis the
proposed enlargement of a single-family semi-degdch
home, which does not comply with the zoning requiats
for floor area ratio (FAR), open space, lot coveragjde
yard, and rear yard, contrary to ZR 8§ 23-141, @B-dnd
23-47;0n conditiorthat all work shall substantially conform
to drawings as they apply to the objections abmted
filed with this application and marked “Receivedgist 7,
2012"-(11) sheets; anah further condition

THAT the following will be the bulk parameterstbé
building: a maximum floor area of 3,054 sq. ft5A FAR);
a minimum open space of 44 percent; a maximum lot
coverage of 55.85 percent; a side yard with a minim
width of 3'-10” along the northern lot line; andear yard
with a minimum depth of 20’-0”, as illustrated dretBSA-
approved plans;

THAT this approval is limited to the relief gradtby
the Board in response to specifically cited anedfil
DOB/other jurisdiction objections(s) only; no appabhas
been given by the Board as to the use and layotiteof
cellar;

THAT the approved plans will be considered appdove
only for the portions related to the specific refjeanted;

THAT substantial construction be completed in
accordance with ZR § 73-70; and

THAT the Department of Buildings must ensure
compliance with all other applicable provisions thg
Zoning Resolution, the Administrative Code and ather
relevant laws under its jurisdiction irrespectivé the
plan(s)/configuration(s) not related to the refjedinted.

Adopted by the Board of Standards and Appeals,
September 25, 2012.

10-12-BZ

CEQR #12-BSA-066Q

APPLICANT — Rothkrug Rothkrug & Spector, LLP, for
Natalie Hardeen, owner.

SUBJECT — Application January 18, 2012 — Variaga@({
21) to permit the legalization of an existing celad two
story, two-family detached dwelling, contrary torit yard
(823-45) and side yard (823-461) regulations. R&irmp
district.

PREMISES AFFECTED — 114-01 93venue, northeast
corner of 98 Avenue and 112Street, Block 9400, Lot 37,
Borough of Queens.

COMMUNITY BOARD #9Q

APPEARANCES —

For Applicant: Todd Dale.



MINUTES

ACTION OF THE BOARD - Application granted on
condition.
THE VOTE TO GRANT —

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
CommisSioNer MONtANEZ .........coeevueeeveeireeceeeree e 5
NEGALIVE: ... eeie et reren et 0

THE RESOLUTION —

WHEREAS, the decision of the Queens Borough
Commissioner, dated December 23, 2011, acting on
Department of Buildings Application No. 4022252&#ds in
pertinent part:

Proposed two family dwelling without a required

front yard and without a required side yard is

contrary to Sections 23-45 and 23-461 and must be

referred to the Board of Standards and Appeals;
and

WHEREAS, this is an application under ZR § 72421,
permit, within an R5 zoning district, the legalipatof a two-
story two-family home that does not comply with #oming
requirements for front yards and side yards, contceZR §8
23-45 and 23-461; and

WHEREAS, a public hearing was held on this
application on July 24, 2012 after due notice Hyligation in
The City Recordwith continued hearings on August 14, 2012
and September 11, 2012, and then to decision aier8bpr
25, 2012; and

WHEREAS, the premises and surrounding area had sit
and neighborhood examinations by Chair Srinivasan,
Commissioner Hinkson, Commissioner Montanez, and
Commissioner Ottley-Brown; and

WHEREAS, Community Board 9, Queens, recommends
approval of this application; and

WHEREAS, the site is located on the northeastrah
95" Avenue and 11%Street, within an R5 zoning district; and

WHEREAS, the site is an “L"-shaped lot with 23fd&t
of frontage on 98 Avenue, 90.22 feet of frontage on {14
Street, and a total lot area of 3,471 sq. ft.; and

WHEREAS, the site was previously occupied by a pre
existing non-conforming two-story, one-family homuith a
floor area of 1,264 sq. ft. (0.36 FAR) with a frgard with a
depth of 30" along 98 Avenue, no front yard along 114
Street, and no side yard along the eastern lot (ihe
“Original Home”); and

WHEREAS, the applicant states that in 2006 the
Original Home was enlarged and converted into afamaly
home that added a 22’-0” wide by 20’-0" deep, tk@rgrear
extension to the home, which increased the floea af the
subject home by 880 sq. ft. and extended the pstiraxnon-
complying front and side yards; and

WHEREAS, the applicant now seeks to legalize the
subject two-story two-family home, which has thkofeing
parameters: a floor area of 2,144 sq. ft. (0.61 FAR
maximum floor area of 4,338.75 sqg. ft. (1.25 FAR) i
permitted); a front yard with a depth of 3-0" atp®95"
Avenue and no front yard along 118treet (two front yards,
with minimum depths of 18’-0” and 10’-0”, respedly, are
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required); no side yard along the eastern lot(inside yard
with a minimum width of 5’-0” is required); and @s yard
with a width of 47’-0” along the northern lot lirend (a side
yard with a minimum width of 20’-0" is required)ne

WHEREAS, the applicant states that the front ate s
yard relief is necessary, for reasons stated betuwg, the
instant application was filed; and

WHEREAS, the applicant states that the followang
unique physical conditions, which create practiifficulties
and unnecessary hardship in developing the subijtecin
compliance with underlying district regulationse thubject
site is a narrow, irregularly-shaped corner lof an

WHEREAS, the applicant represents that the suloject
is an irregular “L"-shaped lot with a width of apgimately
22'-0", which cannot feasibly accommodate a conmgyi
development; and

WHEREAS, the applicant states that the subjecissite
corner lot, which requires two front yards with thegpof 18'-
0" and 10'-0”, respectively, and two side yardwitinimum
widths of 20’-0” and 5'-0”, respectively; and

WHEREAS, the applicant states that the buildingldou
have a maximum exterior width of 7’-0” and consteai floor
plates if the front and side yard regulations wesmplied
with fully; and

WHEREAS, accordingly, the applicant represents tha
the front and side yard waivers are necessary date&ra
building with a sufficient width; and

WHEREAS, as to the uniqueness of the subjectilet,
applicant states that there are no other simitaotystrained
lots within the immediately surrounding area, dnslunusual
shape limits the potential development and floeaaat the
site; and

WHEREAS, based upon the above, the Board finds tha
the cited unique physical conditions create prattic
difficulties in developing the site in strict corigrice with the
applicable zoning regulations; and

WHEREAS, the Board has determined that because of
the subject lot's unique physical conditions, théeno
reasonable possibility that compliance with apjblieazoning
regulations will result in a habitable home; and

WHEREAS, the applicant represents that the prapose
variance will not negatively affect the charactdr tie
neighborhood, or impact adjacent uses; and

WHEREAS, the applicant notes that the subject home
complies with all bulk requirements in the subjebtdistrict,
with the exception of front yards and side yardst a

WHEREAS, the applicant submitted a yard study of
corner lots in the surrounding area, which showasttie bulk
configuration of the proposed home is nearly idethto each
of the similarly situated corner lots at the sabjetersection;
and

WHEREAS, specifically, the yard study reflectsttha
each of the existing buildings at the subject Beetion
provides no side yard abutting the adjacent bigldamd the
side yard to the back side of each building is deeparking
in the same manner as the subject site, with twheothree
other corner lots developed with a comparable ggrad
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WHEREAS, the yard study further reflects thatftbat
yards for the other sites at the subject intersecire also
similar, with the front yard along the width of &dot limited
to 3'-0”, and with no front yard along the deptheaich lot;
and

WHEREAS, the applicant notes that the proposed
legalization merely seeks to extend the Originakidis pre-
existing non-complying front and side yards, andt ttne
depth of the front yards along‘©8wenue and 11%Street
and the width of the side yard along the easteimkfor the
proposed home are identical to that of the Oridit@he; and

WHEREAS, the applicant states that the subjectehom
abuts the driveway of the adjacent home to the edmth
provides a buffer between the homes despite thefacside
yard along the eastern lot line; and

WHEREAS, the applicant also submitted a consemt fo
signed by the owner of the adjacent home to thie wh&h
the applicant states is an indication that the @seqd lot line
construction will not impact the adjacent home tlu¢he
location of the existing driveway; and

WHEREAS, therefore, the Board finds that thisacti
will neither alter the essential character of theraunding
neighborhood nor impair the use or developmentljaicent
properties, nor will it be detrimental to the pahielfare; and

WHEREAS, during the hearing process, the Board
guestioned whether the subject lot has existedsagjée lot
with the subject dimensions since prior to Decertibei961;
and

WHEREAS, in response, the applicant states tleat th
subject lot was previously two lots that were mdrgigo a
single lot prior to December 15, 1961, and subthittgpies of
deeds establishing that the subject lot was crgatestiant to
a lot merger that took place on April 2, 1949, had been in
common ownership and occupied as a single lot e
date; and

WHEREAS, accordingly, the Board finds that the
hardship herein was not created by the owner tedegessor
in title, but is rather a result of the unique pbgkconditions
cited above; and

WHEREAS, as noted above, the subject home complies
with all bulk requirements, with the exception aitft yards
and side yards, and the FAR of the home is lesgthliwhat
is permitted in the subject R5 zoning district; and

WHEREAS, accordingly, the Board finds that this
proposal is the minimum necessary to afford thesowelief;
and

WHEREAS, thus, the Board has determined that the
evidence in the record supports the findings reguio be
made under ZR § 72-21.

Therefore it is Resolvetat the Board of Standards and
Appeals issues a Type Il Declaration under 6 NYGRR
617.5 and 617.13, 88§ 5-02(a), 5-02(b)(2), and ®flthe
Rules of Procedure for City Environmental Qualigview,
and makes the required findings under ZR § 72-2ietmit,
within an R5 zoning district, the legalization ofveo-story
two-family home that does not comply with the zanin
requirements for front yards and side yards, contceZR 88§
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23-45 and 23-461gn conditionthat any and all work shall
substantially conform to drawings as they applythe
objections above noted, filed with this applicatimarked
“Received January 18, 2012"— (3) sheets and “Jug@®®"-
(4) sheets; andn further condition

THAT the parameters of the proposed building dell
as follows: a floor area of 2,144 sq. ft. (0.61 HARfront
yard with a depth of 3'-0" along $%Avenue; no front yard
along 114 Street; a side yard with a width of 47'-0” alohg t
northern lot line; and no side yard along the easte line, as
illustrated on the BSA-approved plans;

THAT this approval is limited to the relief gradtby
the Board, in response to specifically cited anedfi
DOB/other jurisdiction objection(s) only;

THAT the approved plans shall be considered agglov
only for the portions related to the specific fedjeanted; and

THAT the Department of Buildings must ensure
compliance with all other applicable provisionstef Zoning
Resolution, the Administrative Code, and any otbévant
laws  under its  jurisdiction irrespective  of
plan(s)/configuration(s) not related to the retjednted.

Adopted by the Board of Standards and Appeals,
September 25, 2012.

13-12-BZ

CEQR #12-BSA-069Q

APPLICANT - Georgios Georgopoulos, for Abumuktadir
Rahman, owner.

SUBJECT - Application January 20, 2012 — Variagd(
21) to permit the legalization and enlargement wicgsque
(Astoria Islamic Centgr contrary to front yard (§24-34),
side yard (8§24-35), and parking (825-31) regulatid®6B
zoning district.

PREMISES AFFECTED — 22-21 $3Street, east side of
339 Street, 200’ south of corner formed by the intetise
of Ditmars Boulevard and 53Street, Block 832, Lot 22,
Borough of Queens.

COMMUNITY BOARD #1Q

APPEARANCES —

For Applicant: Georgios Georgopoulos.

ACTION OF THE BOARD - Application granted on
condition.

THE VOTE TO GRANT —

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
CommisSionNer MONtANEZ ..........ceveeeeeireeeeieecree e eeree e 5
NEGALIVE: ... eeeecciie e s erreer et sre e 0

THE RESOLUTION —
WHEREAS, the decision of the Queens Borough
Commissioner, dated January 17, 2012, acting oarapnt
of Buildings Application No. 420303077 reads, imtjpent
part:
1. Proposed side yard contrary to Zoning
Resolution 24-35
2. Proposed front yard contrary to Zoning
Resolution 23-45
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3. Proposed parking space waiver contrary to
Zoning Resolution 25-31; and

WHEREAS, this is an application for a variance
pursuant to ZR § 72-21 to permit, on a site in &8 Roning
district, the legalization of a change in use ahe t
construction of an enlargement to a two-story tngdo be
occupied by a mosque (Use Group 4), which doesamply
with the underlying zoning district regulations farnt yard,
side yards, and parking for community facilitiesntary to
ZR 88 24-35, 23-45, and 25-31; and

WHEREAS, a public hearing was held on this
application on July 24, 2012, after due notice blglization
in The City Recordand then to decision on September 25,
2012; and

WHEREAS, the premises and surrounding area had a
site and neighborhood examination by Chair Srigivaand

WHEREAS, Community Board 1, Queens, recommends
approval of the application; and

WHEREAS, certain community members provided
testimony in support of the application; and

WHEREAS, certain community members provided
testimony in opposition to the application, citiogncerns
about parking and traffic; and

WHEREAS, this application is being brought on bieha
of the Astoria Islamic Center (the “Mosque”), a fofit
religious entity; and

WHEREAS, the subject site is located on the adst s
of 339 Street between Ditmars Boulevard and 28enue
within an R5B zoning district; and

WHEREAS, the subject site has a width of 25 faet,
depth of 100 feet, and a lot area of 2,500 scariid;

WHEREAS, the subject site is currently occupiedby
two-story building built for residential use, butvioccupied
by the Mosque; and

WHEREAS, the applicant proposes to legalize the
conversion of the residential building to commuffiétgility
use and for the proposed enlargement of the figsacond
floors and the addition of a third floor; and

WHEREAS, the applicant states that the existing
building has the following parameters: a floor aoé€4,658
sq. ft. (0.66 FAR); no front yard; a side yard watividth of
3-0” along the eastern lot line, no side yard aldhe
western lot line; and no parking spaces; and

WHEREAS, the applicant proposes to enlarge the
building to the following parameters: a floor adad,672
sq. ft. (1.86 FAR) (a maximum community facilitpdir area
of 5,001.5 sq. ft. and 2.0 FAR is permitted); rantryard (a
front yard with a minimum depth of 5’-0” is requitg a side
yard with a widths of 3’-0” along the eastern lioel of the
front portion of the existing building and 8-0"aalg the
eastern lot line at the first- second- and thinbfl
enlargement, and a setback to 8’-0" at the new fftwor (a
side yard with a minimum width of 8'-0” is requifgdo
side yard along the western lot line (a side yaith &
minimum width of 8'-0” is required); and no parkir$5
parking spaces is the minimum required); and

WHEREAS, the proposal provides for the following
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uses: (1) storage and restrooms in the cellarth@)main
sanctuary at the first floor; (3) additional worsharea,
including a worship gallery for female congregaatsthe
second floor; (3) additional worship space andrateser’s
apartment at the third floor; and

WHEREAS, the applicant states that the followirg a
the primary programmatic needs of the Mosque which
necessitate the requested variances: (1) to accdaimthe
congregation of approximately 250 worshippers; (@)
provide a separate worship space for male and é&mal
congregants; and (3) to provide accessory spaceaand
caretaker’s apartment; and

WHEREAS, the applicant states that the congregatio
has occupied the pre-existing residential buildimge 1994
and that they require additional space to accomtacttie
congregation onsite; and

WHEREAS, the applicant further states that thearur
facility does not provide a separate gallery fomdée
worshippers; and

WHEREAS, the applicant states that the requested
waivers enable the Mosque to construct a buildirg ¢an
accommodate its growing congregation as well agigeca
separate worship space for men and women, as eelcoyr
religious doctrine, and an accessory caretakeagrapnt; and

WHEREAS, the applicant represents that worshipespa
which separates men and women is critical to iigioais
practice; and

WHEREAS, the applicant states that the requested
waivers are necessary to provide enough space db tive
programmatic needs of the congregation; and

WHEREAS, specifically, the applicant states thmt t
requested yard waivers will allow the proposed roestp
provide floor plates large enough to accommodate it
worshippers at full capacity, which is the minimspace
required to provide the congregation with suffitiaorship
space; and

WHEREAS, the applicant notes that if both required
side yards of 8’-0” each were provided, the remaiiuilding
width would be only 9'-0” and could not accommodate
suitable worship space and that the existing sadésy(which
are rendered non-complying due to the change irfrase
residential to community facility use) will remaand be
extended except that a complying 8-0" side yardl e
provided along the eastern lot line at the nevdtfior; and

WHEREAS, the applicant submitted as-of-right plans
which reflected that a complying building enlargemeould
result in a significantly smaller building with avghip space
too constrained to accommodate the size of theregaton
and accessory uses; and

WHEREAS, the applicant further states that thkipgr
waiver is required because the small size of thard the
existing building do not allow space for onsitekirag; and

WHEREAS, the Board acknowledges that the Mosque,
as a religious institution, is entitled to sigréfit deference
under the law of the State of New York as to zomind as to
its ability to rely upon programmatic needs in supjof the
subject variance application; and
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WHEREAS, specifically, as held in_Westchester
Reform Temple v. Brown, 22 NY2d 488 (1968), a rielits
institution’s application is to be permitted unléissan be
shown to have an adverse effect upon the heafétysar
welfare of the community, and general concerns tetaitic
and disruption of the residential character ofighigorhood
are insufficient grounds for the denial of an aggation; and

WHEREAS, based upon the above, the Board finds tha
the programmatic needs of the Mosque coupled iigh t
constraints of the existing building create unnsass
hardship and practical difficulty in developing thiée in
compliance with the applicable zoning regulaticars]

WHEREAS, the applicant need not address ZR § 72-
21(b) since the Mosque is a not-for-profit orgatiimeand the
proposed development will be in furtherance ohitsfor-
profit mission; and

WHEREAS, the applicant represents that the prapose
enlargement will not alter the essential charactethe
neighborhood, will not substantially impair the egypiate use
or development of adjacent property, and wil na b
detrimental to the public welfare; and

WHEREAS, the applicant states that that the pregos
use is permitted in the subject zoning district an

WHEREAS, as to bulk, the applicant submitted a#00
radius diagram which reflects that there are sétraee- and
four-story buildings on the subject block and asithe street
from the subject site and that there is a mix sfdential,
commercial, and community facility uses; and

WHEREAS, the applicant states that the adjacent
buildings do not have the required front yard wsittlepth of
5'-0" and the existing building was built withoufrant yard
with a depth of 5’-0”; and

WHEREAS, the Board inquired as to whether orimet t
third floor could be set back at the front and dipplicant
responded that setting it back would disturb tlaeri design
of the fagade which includes minarets that areroemtal and
do not extend to the back of the building; and

WHEREAS, as to parking, the applicant notes that t
use currently occupies the site and that all wpesisi live
within three-quarters of a mile from the site aralkito the
site, so there will not be any parking demand; and

WHEREAS, further, the applicant notes that theee a
two metered parking lots nearby, including one s&rine
street from the site and another 500 feet awayh hdth
available public parking in the rare instance ¢hedngregant
drives to the site; and

WHEREAS, the Board notes that, based on the
applicant’s representation that all worshipers Inighin a
three-quarter-mile radius of the site, this propasald meet
the requirements for a parking waiver at the CignRing
Commission, pursuant to ZR 8§ 25-35 — Waiver fordllyc
Oriented Houses of Worship - but for the fact thataximum
of ten spaces can be waived in the subject R5 galigtrict
under ZR § 25-35; and

WHEREAS, in support of this assertion, the applica
submitted evidence reflecting that at least 75 gyerof the
congregants live within three-quarters of a miléhefsubject
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site; and

WHEREAS, accordingly, the Board finds that this
action will neither alter the essential charactértiee
surrounding neighborhood nor impair the use or
development of adjacent properties, nor will it be
detrimental to the public welfare; and

WHEREAS, the applicant states that the hardship was
not self-created and that no development that wmdet
the programmatic needs of the Mosque could occuhen
existing lot; and

WHEREAS, accordingly, the Board finds that the
hardship herein was not created by the owner tedegessor
in title; and

WHEREAS, the applicant proposes to provide a set
back with a width of 8'-0” along the eastern lodiof the new
portions of the first and second floors and the tiénal floor,
which respects the required minimum side yard wéditimg
that lot line; and

WHEREAS, the Board notes that the non-complying
front yard and western side yard conditions areepigting;
and

WHEREAS, accordingly, the Board finds the requeste
waivers to be the minimum necessary to afford tlusdwe
the relief needed to meet its programmatic needs; a

WHEREAS, the Board has determined that the eviglenc
in the record supports the findings required tonaele under
ZR § 72-21; and

WHEREAS, the project is classified as an Unlisted
action pursuant to 6 NYCRR Part 617.2; and

WHEREAS, the Board has conducted an environmental
review of the proposed action and has documentedars
information about the project in the Final Enviremtal
Assessment Statement (EAS) CEQR No. 12BSA069(Q date
June 15, 2012; and

WHEREAS, the EAS documents that the project as
proposed would not have significant adverse impattsand
Use, Zoning, and Public Policy; Socioeconomic Ctois;
Community Facilities and Services; Open Space; Ghsd
Historic Resources; Urban Design and Visual Ressrc
Neighborhood Character; Natural Resources; Watdrfro
Revitalization Program,; Infrastructure; Hazardowsdfials;
Solid Waste and Sanitation Services; Energy; Toadfid
Parking; Transit and Pedestrians; Air Quality; Moiand
Public Health; and

WHEREAS, no other significant effects upon the
environment that would require an Environmental dotp
Statement are foreseeable; and

WHEREAS, the Board has determined that the
proposed action will not have a significant advérggact on
the environment.

Therefore itis Resolvedat the Board of Standards and
Appeals issues a Negative Declaration prepareztordance
with Article 8 of the New York State Environmental
Conservation Law and 6 NYCRR Part 617, the Rules of
Procedure for City Environmental Quality Review and
Executive Order No. 91 of 1977, as amended, andsredch
and every one of the required findings under ZR27 and
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grants a variance, to permit, on a site in an RBBing
district, the legalization of a change in use aheé t
construction of an enlargement to a two-story tngdo be
occupied by a mosque (Use Group 4), which doesamoply
with the underlying zoning district regulations fawnt yard,
side yards, and parking for community facilitiesntary to
ZR 88 24-35, 23-45, and 25-31n conditionthat any and all
work shall substantially conform to drawings ag/thpply to
the objections above noted, filed with this appia@amarked
“Received May 8, 2012" — (2) sheets, “Received Jibe
2012" — (2) sheets and “Received September 11,203
sheets; andn further condition

THAT the building parameters will be: a maximum
floor area of 4,672 sq. ft. (1.86 FAR); a maximurallw
height of 30’-0” and total height of 33’-0”; a siglard with
a width of 8’-0” at the first- and second-floor ardement
along the eastern lot line, and a setback of &tGhe third
floor along the eastern lot line, as illustratedtoa BSA-
approved plans;

THAT any change in control or ownership of the
building shall require the prior approval of theaa;

THAT the use will be limited to a house of worsttijse
Group 4);

THAT no commercial catering shall take place @sit

THAT the above conditions shall be listed on the
certificate of occupancy;

THAT this approval is limited to the relief gradtby
the Board in response to specifically cited anckdfil
DOB/other jurisdiction objection(s) only;

THAT the approved plans shall be considered amgglov
only for the portions related to the specific fedjeanted; and

THAT construction shall proceed in accordance gith
§ 72-23;

THAT the Department of Buildings must ensure
compliance with all other applicable provisionstef Zoning
Resolution, the Administrative Code, and any otb&vant
laws  under its  jurisdiction irrespective  of
plan(s)/configuration(s) not related to the retjednted.

Adopted by the Board of Standards and Appeals,
September 25, 2012.

97-11-BZ

APPLICANT - Eric Palatnik, P.C., for Cross Bronxdeb
Center, Inc., owner.

SUBJECT — Application July 1, 2011 — Variance (§7)-

to permit the expansion of an auto service stgtit{a 16B)

and enlargement of an accessory convenience sterana
new zoning lot, contrary to use regulations. Ttistig use
was permitted on a smaller zoning lot under a jrevi
variance. R5 zoning district.

PREMISES AFFECTED - 1730 Cross Bronx Expressway,
northwest corner of Rosedale Avenue and Cross Bronx
Expressway, Block 3894, Lot 28 (28,29), Borough of
Bronx.

COMMUNITY BOARD #9BX

APPEARANCES —
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For Applicant: Eric Palatnik, Barbara Cohen andi€h

Taraglia.

THE VOTE TO CLOSE HEARING —

Affirmative: Chair Srinivasan, Vice Chair Collin,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtaNeZ............coovueeeiiceeceeee e 5
NEGALIVE:....ceeiiiiiie ettt et 0

ACTION OF THE BOARD - Laid over to October
30, 2012, at 1:30 P.M., for decision, hearing dallose

104-11-BzZ

APPLICANT - Eric Palatnik, P.C., for Leonard Gamss,
owner.

SUBJECT - Application July 25, 2011 — Special Pérmi
(873-622) for the legalization of an enlargementato
existing single family home, contrary to floor ardat
coverage and open space (823-141(b)) and lesstltiean
required rear yard (§23-47). R3-2 zoning district.
PREMISES AFFECTED — 1936 East"26treet, between
Avenues S and T, Block 7304, Lot 21, Borough of
Brooklyn.

COMMUNITY BOARD #15BK

APPEARANCES -

For Applicant: Eric Palatnik.

THE VOTE TO CLOSE HEARING —

Affirmative: Chair Srinivasan, Vice Chair Collin,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtaNEZ...........cccveeeeeiiceeeecceieeee e 5
NEGALIVE:....ceeiiiiii ettt e ettt e e 0

ACTION OF THE BOARD - Laid over to October
23, 2012, at 1:30 P.M., for decision, hearing dallose

192-11-BZ

APPLICANT - Eric Palatnik, P.C., for Alex Veksler,
owner.

SUBJECT - Application December 21, 2011 — Variance
(872-21) to allow for the development of a Use Gr@&u
child care center, contrary to minimum lot widtlea(823-
35), and required parking (§25-624). R2/LDGMA aui
district.

PREMISES AFFECTED - 2977 Hylan Boulevard between
Isabella Avenue and Guyon Avenue, Block 4301, 160&3
39, Borough of Staten Island.

COMMUNITY BOARD #3SlI

APPEARANCES —

For Applicant: Eric Palatnik, Alex Vekster.

For Opposition: Kim Zangrillo and John Lafemina.

THE VOTE TO CLOSE HEARING —

Affirmative: Chair Srinivasan, Vice Chair Collin,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtaNEzZ...........cccveeeeeiiceeeecceciieee e 5
NEGALIVE: ..ot et e e 0

ACTION OF THE BOARD - Laid over to October
23, 2012, at 1:30 P.M., for decision, hearing dallose
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9-12-BZ
APPLICANT - Eric Palatnik, P.C., for Mikhail Dadash
owner.
SUBJECT — Application January 17, 2012 — Speciatire
(873-622) for the enlargement of an existing sirfghaily
home, contrary to floor area (§823-141). R3-1 zgnin
district.
PREMISES AFFECTED - 186 Girard Street, corner of
Oriental Boulevard and Girard Street, Block 874&;, 278,
Borough of Brooklyn.
COMMUNITY BOARD #15BK
APPEARANCES —
For Applicant: Eric Palatnik.

ACTION OF THE BOARD — Laid over to October
30, 2012, at 1:30 P.M., for continued hearing.

43-12-Bz
APPLICANT — Raymond H. Levin, Wachtel & Masyr, LLP,
for SDS Great Jones, LLC, owner.
SUBJECT - Application February 17, 2012 — Variance
(872-21) to permit a residential building, contraoyuse
regulations (842-00). M1-5B zoning district.
PREMISES AFFECTED — 25 Great Jones Street, lot
fronting on both Great Jones and Bond Street, hetwe
Lafayette and Bowery Streets, Block 530, Lot 19rddigh
of Manhattan.
COMMUNITY BOARD #2M
APPEARANCES —
For Applicant: Raymond Levin.

ACTION OF THE BOARD - Laid over to
November 27, 2012, at 1:30 P.M., for deferred deois

61-12-BZ

APPLICANT — Sheldon Lobel, P.C., for Martha Schwart
owner; Altamarea Group, lessee.

SUBJECT - Application March 15, 2012 — Variance287
21) to permit a UG 6 restaurant in a portion ofdbkar and
first floor, contrary to use regulations (842-1011-5B
zoning district.

PREMISES AFFECTED — 216 Lafayette Street, between
Spring Street and Broome Street, 25’ of frontagmal
Lafayette Street, Block 482, Lot 28, Borough of Mattan.
COMMUNITY BOARD #2M

APPEARANCES —

For Applicant: Richard Lobel and Shlomo Steve W&o

For Opposition: Juan Reyes, Lora Tenenbaum, Tessa

Grundon, Tony Krantz and Marna Lawrence.
ACTION OF THE BOARD - Laid over to
November 20, 2012, at 1:30 P.M., for continued ingar

66-12-BZ

APPLICANT — Bryan Cave LLP/Frank E. Chaney, Eqy.,
Nicholas Parking Corp./Owner of Lot 30, owner; Laje
LLC, Owner of Lot 35, lessee.
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SUBJECT - Application March 20, 2012 — Variance287
21) to permit a new mixed-use building containirtRESH
Program food store, a preschool and 164 resideuntits,
contrary to use (§22-10), lot coverage (824-11)@antting
(825-23) regulations. R7A,R8A/C2-4 zoning districts
PREMISES AFFECTED — 223-237 Nicholas Avenue, aka
305 W. 121" Street and W. 122 Street, Block 1948, Lot
30, 35, Borough of Manhattan.

COMMUNITY BOARD #10M

APPEARANCES —

For Applicant: Frank Chaney.

For Opposition: Nancy Cabrera.

THE VOTE TO CLOSE HEARING —

Affirmative: Chair Srinivasan, Vice Chair Collin,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtANEZ...........cccvveeeeeiieeeeeeeeeirreeee e 5
N[0 F= LAY SRR 0

ACTION OF THE BOARD — Laid over to October
23, 2012, at 1:30 P.M., for decision, hearing abse

73-12-BZ
APPLICANT - Jeffrey Chester, Esq./GSHLLP, for 41-19
Bell Boulevard LLC, owner; LRHC Bayside N.Y. Inc.,
lessee.
SUBJECT - Application March 20, 2012 — Applicatfon
a special permit to legalize an existing physicalture
establishmentl(ucille Roberty. C2-2 zoning district.
PREMISES AFFECTED - 41-19 Bell Boulevard between
415 Avenue and 4% Avenue, Block 6290, Lot 5, Borough
of Queens.
COMMUNITY BOARD #11Q
APPEARANCES - None.

ACTION OF THE BOARD - Laid over to October
23, 2012, at 1:30 P.M., for adjourned hearing.

104-12-BZ
APPLICANT — Sheldon Lobel, P.C., for Paula Jacob,
owner.
SUBJECT - Application April 12, 2012 — Re-instaterne
(811-411) of a previously approved variance whigbired
on May 20, 2000 which permitted accessory retaiking
on the R5 portion of a zoning lot; Extension of €irto
obtain a Certificate of Occupancy which expiredAgpnil
11, 1994; Waiver of the Rules. C2-4/R6A and R5irgn
district.
PREMISES AFFECTED - 178-21 & 179-19 Hillside
Avenue, northside of Hillside Avenue between"l Breet
and Midland Parkway, Block 9937, Lot 60, Borough of
Queens.
COMMUNITY BOARD #8Q
APPEARANCES —
For Applicant: Josh Rinesmith.

ACTION OF THE BOARD - Laid over to October
30, 2012, at 1:30 P.M., for continued hearing.
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137-12-BZ

APPLICANT — Fried Frank Harris Shriver & Jacobson,
LLP, for Haug Properties, LLC, owner; HSS Propertie
Corporation, lessee.

SUBJECT — Application April 27, 2012 — Variance 287
21) to allow for an ambulatory diagnostic and tneett
health care facilitylospital for Special Surgeyycontrary
to rear yard equivalent, use, height and settfoz;, area,
and parking spaces (§842-12, 43-122, 43-23, 43284,
and 13-133) regulations. M1-4/M3-2 zoning districts
PREMISES AFFECTED — 515-523 East“Street, Block
1485, Lot 11, 14, 40, Borough of Manhattan.
COMMUNITY BOARD #8M

APPEARANCES —

For Applicant: Carol Rosenthal, Debra Sale aniBreihd.
For Opposition: Stefanie Marezzi (conditional).

THE VOTE TO CLOSE HEARING —

Affirmative: Chair Srinivasan, Vice Chair Collin,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtaNEzZ...........cccveeeeeiieeeeecccecieeee e 5
NEGALIVE:....ceeiiiiiii ettt et 0

ACTION OF THE BOARD - Laid over to October
30, 2012, at 1:30 P.M., for decision, hearing dallose

152-12-BZ
APPLICANT-Rothkrug Rothkrug & Spector, LLP, for
M.S.P. Realty Development, Inc., owner.
SUBJECT - Application May 9, 2012 — Variance (873-2
to permit construction of a four-story mixed usenoceercial
and residential building, contrary to side yard 3g®52)
requirements. C2-4/R6A zoning district.
PREMISES AFFECTED — 146-61 198wenue, north side
of 105" Avenue, 34.65" southwest of intersection of 105
Avenue and Sutphin Boulevard, Block 10055, Lot 19,
Borough of Queens.
COMMUNITY BOARD #12Q
APPEARANCES —
For Applicant: Todd Dale.

ACTION OF THE BOARD - Laid over to October
23, 2012, at 1:30 P.M., for continued hearing.

163-12-BZ

APPLICANT - Kramer Levin Naftalis & Frankel, LLPoif
NYU Hospitals Center, owner; New York Universigssee.
SUBJECT — Application May 31, 2012 — Variance (13-
to permit the development of a new biomedical redea
facility on the main campus of the NYU Langone Mz
Center, contrary to rear yard equivalent, heiglot, |
coverage, and tower coverage (8824-382, 24-522,124-
24-54) regulations. R8 zoning district.

PREMISES AFFECTED - 435 East™38treet, East 3%
Street, Franklin D. Roosevelt (FDR) Drive ServiceaR,
East 38' Street and First Avenue, Block 962, Lot 80, 108,
1001-1107, Borough of Manhattan.

COMMUNITY BOARD #6M
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APPEARANCES — None.
ACTION OF THE BOARD — Laid over to October
30, 2012, at 1:30 P.M., for deferred decision.

190-11-BZ
APPLICANT - Sheldon Lobel, P.C., for 1197 Bryant
Avenue Corp., owner.
SUBJECT - Application December 15, 2011 — Variance
(872-21) to legalize Use Group 6 retail stores tieog to
use regulations (§22-10). R7-1 zoning district.
PREMISES AFFECTED - 1197 Bryant Avenue, northwest
corner of the intersection formed by Bryant Averaursl
Home Street. Block 2993, Lot 27, Borough of Bronx.
COMMUNITY BOARD #3BX
APPEARANCES —
For Applicant: Josh Rinesmith.
For Opposition: Donald Wilson.

ACTION OF THE BOARD - Laid over to October
30, 2012, at 1:30 P.M., for continued hearing.

193-12-BZ

APPLICANT — Rothkrug Rothkrug & Spector LLP, for
Vornado Realty Trust, owner; Soul Cycle 384 Laftget
Street, LLC, lessee.

SUBJECT - Application June 14, 2012 — Special Permi
(873-36) to allow a physical culture establishméul
Cycle within a portion of an existing building. M1-5B
zoning district.

PREMISES AFFECTED - 384 Lafayette Street (a/k/a 692
Broadway, 2/20 East ' Street) southwest corner of
intersection of Lafayette Street and £ Street, Block 531,
Lot 7401, Borough of Manhattan.

COMMUNITY BOARD #4BK

APPEARANCES —

For Applicant: Todd Dale.

THE VOTE TO CLOSE HEARING —

Affirmative: Chair Srinivasan, Vice Chair Collin,
Commissioner Ottley-Brown, Commissioner Hinkson and
Commissioner MONtANEZ..........ccccvveeeeeiieeeeeeeeeirreeee e 5
N TS0 F= LAY RS 0

ACTION OF THE BOARD — Laid over to October
23, 2012, at 1:30 P.M., for decision, hearing dalbse

202-12-BZ

APPLICANT — Rothkrug Rothkrug & Spector LLP, for
1030 Southern Boulevard Realty Associates, ownlkmkB
Southern Boulevard, Inc., lessee.

SUBJECT - Application June 26, 2012 — Special Permi
(873-36) to allow a physical culture establishm@@itnk
Fitnes$ within an existing commercial building and spécia
permit (§73-52) to permit the 25’-0" extension dfet
physical culture establishment use into a residéntining
district. C4-4/R7-1 zoning district.

PREMISES AFFECTED — 1030 Southern Boulevard, east
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side of Southern Boulevard, 264’ south of interisecof
Westchester Avenue and Southern Boulevard, Blod827
Lot 6, Borough of Bronx.
COMMUNITY BOARD #4BK
APPEARANCES -
For Applicant: Todd Dale.

ACTION OF THE BOARD - Laid over to October
23, 2012, at 1:30 P.M. for continued hearing.

Jeff Mulligan, Executive Director

Adjourned: P.M.
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*CORRECTION

This resolution adopted on July 24, 2007, undeeftdr
No. 287-05-A and printed in Volume 92, Bulletin N&®, is
hereby corrected to read as follows:

287-05-A

APPLICANT - Evie Hantzopoulos/Astoria Neighborhood
Coalition for 32-42 3% Street LLC, owner.

SUBJECT - Application September 15, 2005 — Appeal
seeking to revoke the Department of Buildings’ adopof
Technical Policy and Procedure Notice#5/98 andciestsl
permit for the installation of cellular equipmemt ihe roof

of the subject site

PREMISES AFFECTED — 32-42 33Street, between
Broadway and 32Avenue, Block 612, Lot 53, Borough of
Queens.

COMMUNITY BOARD #1Q

APPEARANCES — None.

ACTION OF THE BOARD — Application denied.

THE VOTE TO GRANT -

AFfIrMALIVE: ..o 0
Negative: Chair Srinivasan, Vice Chair Collins,
Commissioner  Ottley-Brown and  Commissioner
HINKSON. ...ttt 4

THE RESOLUTION —

WHEREAS, the instant appeal comes before the Board
in response to a letter dated August 17, 2005gaddd to the
appellant and to Councilmember Vallone that puggrbe a
final determination of the Commissioner of the NYC
Department of Buildings (“DOB”) (the “Final
Determination”); and

WHEREAS, the Final Determination states, in perttn
part:

This responds to your letter dated August 4, 2005

wherein you express concern about the proliferation

of cellular antennas in the City and specifically
guestion the Department’s justification for issuing
permit dated May 22, 2003 for the installation of
cellular equipment at 32-42 8Btreet, Queens (the

“Premises”), without a special permit from the

Board of Standards and Appeals (the “BSA").

This letter affirms the Department’s determination

permit the cellular antennas on the roof of the

Premises without obtaining a special permit from

BSA. While you correctly note that the Zoning

Resolution § 22-21 provides that “telephone

exchanges or other communication equipment

structures” are permitted by special permit from th

BSA, Included in this category are the telephone

wires that extend across properties, and related

telephone boxes that are often attached to budding
in order to provide land telephone service to homes
in a neighborhood. These wires and boxes have
been routinely permitted for many years
notwithstanding that the service they provide may
not be limited solely, or even primarily, to the
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building or zoning lot on which they are situated.

Likewise, on July 1, 1998, the Department issued

Technical Policy and Procedure Notice #5/98 which

recognized that cellular telephony had become a

prevalent form of communication essential to the

public interest and clarified the conditions under
which small antennas and related equipment would
not be classified “communication equipment
structures.” The cellular installation that was
permitted at the Premises meets the requirements of

TPPN 5/98 and therefore is not subject to the

requirement for a Special Permit from BSA.

We trust this responds to your inquiry. This is a

final determination that may be appealed to the

Board of Standards and Appeals.

WHEREAS, the Final Determination was provided in
response to a letter dated August 4, 2005 from
Councilmember Vallone and the appellant Astoria
Neighborhood Coalition, Inc. (“Appellant”), whichpresents
that it is a New York not-for-profit corporatiohgt requested
a final determination with respect to the pernsitiesd on May
22, 2003 for the cellular telephone equipment llestan the
roof of the Premises so that this appeal couldl&e; fand

WHEREAS, the Appellant challenges DOB'’s
determination, in compliance with TPPN 5/98, thia¢ t
installation of cellular telephone equipment aaribof of 32-

42 33 Street, Queens (the Premises) does not require a
special permit pursuant to ZR § 22-21 from the Bpand

WHEREAS, a public hearing was held on this appeal
April 10, 2007, after due notice by publicationTihe City
Record with continued hearings on June 5, 2007 andliyly
2007, and then to decision on July 24, 2007; and

WHEREAS, the premises had a site and neighborhood
examination by Chair Srinivasan; and

WHEREAS, DOB and Omnipoint Communications,
Inc. (“Omnipoint”), the owner of the cellular telepne
equipment installed at the Premises, have beeesepted by
counsel throughout this Appeal, and Appellant haenb
represented by one of its members, who lives irseclo
proximity to the Premises; and
PROCEDURAL HISTORY

WHEREAS, the Alteration Type 2 DOB permit for
installation of the cellular telephone equipmenh&isting of
antennas and equipment cabinets) on the roof ¢friemises
was issued on May 22, 2003 pursuant to DOB Apjidinat
No. 401572712; and

WHEREAS, installation of the equipment on the afof
the Premises was completed no later than Janu@dy; 26d

WHEREAS, after correspondence with Appellant and
Councilperson Vallone, the Commissioner of DOBésiihe
Final Determination on August 17, 2005; and

WHEREAS, on September 15, 2005, the Appellart file
the instant appeal; and

WHEREAS, on April 11, 2006 Omnipoint filed a
“Statement in Support of Dismissal”; and

WHEREAS, the Board declined to dismiss the appeal
and held three hearings on the instant appeal foridosing

713

the matter and setting a decision date of July2@a@y; and

WHEREAS, the Board notes that it has in several
instances granted extensions of time to Appelkamd;
SECTION 22-21 OF THE ZONING RESOLUTION AND
THE SPECIAL PERMIT

WHEREAS, Z.R. § 22-21 lists uses that are perditte
residential districts by special permit pursuart.®. § 73-14
from the Board of Standards and Appeals in resiaent
districts; and

WHEREAS, in all residential districts, “Publicliti or
public service facilities” are permitted by spegiafmit from
the BSA; and

WHEREAS, furthermore, the specific enumeration of
“public utility or public service facilities” incldes “telephone
exchanges or other communications equipment stesfu
and

WHEREAS, Z.R. § 73-14 provides, in pertinent part,
that:
In all Residence Districisthe Board of
Standards and Appeals may permit . . .
telephone exchanges or other communications
equipment structures, provided that the
following findings are made:
that suchuse will serve the residential area
within which it is proposed to be located; that
there are serious difficulties in locating it in a
district wherein it is permitted as of right and
from which it could serve theesidentialarea,
which make it necessary to locate sucde
within aResidence Districand

*kk k%

The Board may prescribe appropriate
conditions or safeguards to minimize adverse
effects on the character of the surrounding area,
including requirements that . . . any such use
shall be landscaped; and

WHEREAS, Appellant contends that the cellular
telephone equipment installed at the Premises#ilin the
category of “telephone exchanges or other commtioita
equipment structures,” and it therefore requirespacial
permit from BSA, regardless of size; and

WHEREAS, DOB, as explained below, asserts that it
has the authority under the New York City Chaxenterpret
or “clarify” the Zoning Resolution; and
THE TPPN

WHEREAS, TPPN #5/98, dated July 1, 1998, reads, in
pertinent part:

“The Department recognizes that cellular telephony

has become a prevalent form of communication

essential to the public interest. As such, those

companies wishing to erect cellular antennas, and

install related equipment are to be treated wigh th

deference afforded other public utilities. Thus, t

the extent the cellular antennas and related

equipment meet the specifications and requirements

set forth below, they are not subject to zoning.

These specifications and requirements are based on
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the standards for cellular telephony at this tiame]

are designed to permit necessary and customary

public utility service. To the extent the anteand

related equipment do not meet these criteria, they

may be classified as Use Group 7 ‘communication

equipment structures,” and as such, may require a

special permit in residence districts pursuant Z

§22-21.

1. The antennas must be attached to a building or
other structure that has a use independent of
supporting the antennas.

2. The antennas may not extend higher than six (6)
feet above the height of the roof or parapet on
the roof, or six feet above any penthouse or
bulkhead, if placed on such penthouse or
bulkhead.

3. The antennas shall each have an area no more
than 8.45 square feet or one meter in diameter.

4. The related cellular equipment must not occupy
more than 5% of the floor area on a zoning lot
or 400 square feet”; and

WHEREAS, TPPN #5/98 contains additional Building

Code requirements, which are not at issue in ts&um
appeal; and
WHEREAS, in April 2007, through both a review of
plans and a physical inspection, DOB confirmed that
antennas and cabinets installed at the Premiseglyavith
TPPN #5/98; and

WHEREAS, Appellant does not dispute that the
antennas and other equipment fall within the categd
equipment exempted from special permit requiremsets
forth in TPPN #5/98 but rather challenge the abilit the
jurisdiction of DOB to issue the TPPN; and
DISCUSSION
A. DOB's Authority to Interpret the Zoning Restiun

WHEREAS, Appellant argues that DOB’s issuance of
TPPN #5/98 was beyond its authority and effectigelynged
the Zoning Resolution without going through the ljub
process required for text amendment of the Zoning
Resolution; and

WHEREAS, DOB asserts that the City Charter gives
DOB the power to enforce the Zoning Resolution, and
concomitant with the power to enforce or administer
Zoning Resolution is the power to clarify or intexp and

WHEREAS, DOB further argues that TPPN #5/98 is a
clarification, rather than a “variance” from thgu@ements of
the Zoning Resolution; and
WHEREAS, Appellant in its April 24, 2007 submission
provides a list of TPPNs printed from DOB’s web @ag
www.hyc.govas evidence that only TPPN #5/98 changes the
Zoning Resolution instead of merely clarifyingateirpreting
it; and

WHEREAS, Appellant discusses none of the listed
TPPNs or makes any attempt otherwise to distingthisim
from TPPN #5/98; and

WHEREAS, Omnipoint points out that other TPPNs on

the list submitted by appellants — specifically PNP#10/99
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(setting a specific square footage minimum for ceiténg
whether a convenience store is accessory to amatit@
service station) and TPPN #11/93 (setting critieriqualify
Pet Receiving Facilities similar to other veterinaredical
facilities for use and siting purposes) — are ayais to TPPN
#5/98 in carving out certain categories of usesfdifferent
standard of regulatory scrutiny; and

WHEREAS, the Board notes that neither of the key
phrases -- ‘“telephone exchanges” or “communications
equipment structures” — or their component wordsai
defined term within the Zoning Resolution; and

WHEREAS, if DOB cannot interpret or define the
phrases ‘“telephone exchange” and “communications
equipment structure,” it would not be possible BB to
enforce ZR § 22-21; and

WHEREAS, furthermore, Omnipoint observes that §
641 of the City Charter gives broad authority tee th
Commissioner of DOB to regulate alterations ofdings and
equipment, including “the regulation of electrigates and
wiring apparatus . . . used . . . for signalingnownication,
alarm and data transmission in or on any buildirggracture .
..";and

WHEREAS, although not dispositive on the issue of
DOB’s authority to interpret the Zoning Resolution,
Omnipoint also cites language from federal regatedj the
Building Code and the Zoning Resolution that suppr
position that the cellular telephone equipmerssié in the
instant appeal is neither a “telephone exchange” ano
“communications equipment structure”; and

WHEREAS, both DOB and Omnipoint also cite In the
Matter of Cellular Telephone Company, D/B/A Cellute
v. Armand Rosenberqg, et al., 82 N.Y.2d 364 (1998}tie
proposition that wireless carriers provide an esalgrublic
service and should be accorded favored treatmenaiters
of zoning; and
B. DOB’s Interpretation of ZR § 22-21 in TPPN #5i98

a Reasonable Exercise of its Authority to Interpinet

Zoning Resolution

WHEREAS, DOB observes that in the six months
between September 1, 2006 and February 28, 20850 éd
over 100 permits for cellular antennas in residgdistricts;
and

WHEREAS, TPPN #5/98 was issued in response to
the growing number of applications for permits natall
cellular telephone equipment; and

WHEREAS, TPPN #5/98 has the effect of expediting
the permitting by DOB of many small cellular teleple
equipment installations that fall below the minimum
specifications set forth in TPPN #5/98 and thatrarenore
obtrusive than landline telephone poles and wirasdo not
require approvals from DOB or the Board; and

WHEREAS, only small installations, which are
unlikely to have other significant impacts, fallthin the
ambit of TPPN #5/98; and

WHEREAS, given the limited requirement of the
special permit set forth at Z.R. § 73-14 that ttledephone
exchange or other communications equipment strestur
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serve the residential area in which they are latatel that
there are “serious difficulties” in locating thensewhere,
along with the nature of such cellular telephortemmas as
are at issue in the instant appeal to serve omyatka in
which they are located, the siting of such smalicttres
would be expected to be routine and therefore pggrarea
for DOB’s exercise of its authority to interprettdoning
Resolution; and

WHEREAS, the Zoning Resolution does not define
“telephone exchange” or “communications equipment
structure” in such a way as to preclude DOB froereising
its authority to interpret the Zoning Resolutionga

WHEREAS, Omnipoint argues that the cellular
telecommunications equipment at issue in this dpgea
neither a “telephone exchange” nor a “communication
equipment structure” and therefore not even witiérscope
of the special permit; and

WHEREAS, Omnipoint further points to Appellant’s
omission of the word “structure” from its charaation of
Z.R. 8 22-21 in its April 24, 2007 submission irder to
broaden the applicability of the special permitdrgy the
structures intended to be covered; and

WHEREAS, whether or not Omnipoint’s argument
that the antennas in the instant case are notctstes”
regulated under the special permit is correctr $ragll size
and ubiquity make their status under the ZoningoRei®n
appropriate for clarification by DOB through TPPE/@8;
and

WHEREAS, at hearing, Omnipoint cited statistics
indicating the level of integration of cellular
communications into the New York telecommunications
network, including usage of the particular cellldatennas
at issue in the instant appeal, which included 3,94.1"
calls in 2006, and 1.6 million minutes of call®07; and

WHEREAS, the effect of TPPN #5/98 is to streamline
the siting process for small cellular telephoneigaent
installations, which provide a public benefit andietr are
now thoroughly integrated into the telephone
communications network; and

WHEREAS, DOB explicitly recognized in TPPN
#5/98 that cellular telephone equipment has bectane
prevalent form of communication essential to thélipu
interest”; and

WHEREAS, the Final Determination reiterates that “i
has long been accepted that there are certaircjutility uses
that are so essential to the public interest aatl dhe so
incidental to the principal uses on the zoningtlwdf they are
not the intended subject of zoning use restricticarsd

WHEREAS, in its submission of March 23, 2007, DOB
states that, “[a]s cellular telephone service hasoine a
service effectively comparable in ubiquity to ttamhal
landline phone service, it is necessary and apjatedo treat
cellular antenna facilities comparably to telephavigng
facilities, with the provisions of the Zoning Ragibn being
inapplicable to basic transmission facilities oAgenable,
minimal size and scope as described in the TPRMI’; a

WHEREAS, the Board finds that DOB reasonably
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exercised its authority to interpret the Zoning étetion in
issuing TPPN #5/98 by permitting certain categonés
cellular telephone equipment without requiring @cal
permit from the Board of Standards and Appeals; and
C. Prior BSA Decisions Do Not Contradict DOB’s

Authority to Issue the TPPN

WHEREAS, Appellant argues that TPPN #5/98
removed cellular telecommunications  equipment
installations like the one at issue in the instgppeal from
public review and BSA jurisdiction under Z.R. § 78:and

WHEREAS, the Board directed Appellant to provide
evidence of its assertion that BSA has customgréyted
special permits pursuant to Z.R. § 73-14 to such
telecommunications equipment installations; and

WHEREAS, Appellant did not introduce any such
evidence into the record; and

WHEREAS, Appellant cites BSA Cal. No. 631-87-BZ,
which involved the issuance of a special permit tfoe
installation of cellular telephone transmissionipment on
and in a Queens building as precedent for requérisgecial
permit for installation of all rooftop cellular &ghone
transmission equipment; and

WHEREAS, the DOB objection on which BSA Cal. No.
631-87-BZ was based states:

The use of a portion of the cellar in an R4 Zomafo

“telephone exchange or other communications

equipment structure,” including roof mounted

antennae, in Use Group 6 is contrary to Section 22-

10 of the Zoning Resolution; and

WHEREAS, the language of the DOB objection makes
clear that the denial was based on the equipmepbped to
be installed in the cellar, and not on the anterarac

WHEREAS, BSA Cal. No. 631-87-BZ, decided over
ten years prior to the issuance of TPPN #5/98, is
distinguishable from the matter in the instant abjethat 1)
it involved the installation of a substantial ambuof
equipment in the cellar of the building, 2) it wduiot fall
within the exemption from special permit requiretre@aated
by TPPN #5/98, and 3) it arose during the early
implementation of a cellular telephone network, hetbre
either the federal Telecommunications Act of 1986efore
DOB had reasonably determined, based on the patida of
cellular communications, that certain small celiula
installations should not be required to go through
application process for a special permit from tloarfgl; and

WHEREAS, even if the cellular equipment at issue in
BSA Cal. No. 631-87-BZ were comparable to thatrmivi
rise to the instant appeal, DOB correctly notes #rel
Board agrees that cellular communications compaaries
always free to seek a special permit, as the TRi&N dot —
and could not — prohibit an applicant from seeldrgpecial
permit or prohibit the BSA from granting one; and
D. Federal Law

WHEREAS, Omnipoint, in its Statement in Support of
Dismissal, cites the federal Telecommunicationsohd996
(the “Act”) in support of its argument that Appeitand lacks
standing (a question not addressed by the Boaeifgand
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WHEREAS, the Act specifically provides that “[n]o
State or local government or instrumentality théneay
regulate the placement, construction, and modifinadf
personal wireless service facilites on the basfs o
environmental effects of radio frequency emissitmshe
extent that such facilities comply with the Comrues
regulation concerning such emissions, 47 U.S.G2§c3; and

WHEREAS, Omnipoint also cites Cellular Telephone
Co. v. Oyster Bay, 166 F.3d 490 (2d Cir. 1999) Bedo v.
ACLU, 521 U.S. 844, 857 (1997) for the general psiton
that federal policy is to promote the availabilitfycellular
communication; and

WHEREAS, although the Act explicitly limits local
authority only with respect to regulating cellut@nsmission
facilities on the basis of potential health effeatsd

WHERAS, TPPN #5/98, to the extent it makes thegpiti
of small cellular telephone transmission facilitiésss
burdensome, is consonant with federal policy; and

WHEREAS, in the absence of City legislation to
regulate small cellular telecommunications instialfes,
federal policy supports the rationale behind TPBR&; and
ISSUES NOT ADDRESSED IN THIS APPEAL

WHEREAS, in its “Statement in Support of Dismissal,
dated April 11, 2006, Omnipoint makes a number of
arguments in support of dismissal of the instarpieap
including arguments based on statutory law andtaojei
principles; and

WHEREAS, in the interest of deciding the substantiv
issues presented by this appeal, the Board dettimeg on
any of the above reasons for dismissal of the rihstppeal;
and
CONCLUSION

WHEREAS, the Board finds that DOB acted within
the scope of its authority in issuing TPPN #5/98] a

WHEREAS, the Board also finds that DOB acted
reasonably in exercising its authority to interihet Zoning
Resolution in TPPN #5/98; and

WHEREAS, DOB’s clarification of Z.R. § 22-21 is
consistent with its practice in issuing prior TeiclahPolicy
and Procedure Notices; and

WHEREAS, the Board declines to substitute its
judgment for either that of DOB, which is chargeith
interpretation of the Zoning Resolution, or thatlué City
Council, which may act to provide citizens the ogppioity
to be heard on all matters, however small, invajvihe
installation of cellular telephone equipment; and

Therefore it is Resolvetat the instant appeal, seeking a
reversal of the Final Determination of the QueensoBgh
Commissioner, dated August 17, 2005, determiniagttie
cellular telephone equipment installed at the Psesilid not
require a special permit from the Board of Stansladd
Appeals pursuant to Z.R. § 22-21, is hereby denied.

Adopted by the Board of Standards and Appeals, July
24, 2007.
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*The resolution has been revised to correct the
Applicant and Subject. Corrected in Bulletin Nos. 39-
40, Vol. 97, dated October 3, 2012.
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*CORRECTION

This resolution adopted on August 7, 2012, undde@kar
No. 117-11-BZ and printed in Volume 97, Bulletind\82-
33, is hereby corrected to read as follows:

117-11-BZ

CEQR #12-BSA-012Q

APPLICANT — Sheldon Lobel, P.C., for Sisters of St.
Joseph, owners.

SUBJECT - Application August 15, 2011 — Variance2s
21) to permit the development of a new athleticteen
accessory to an existing UG 3 schodllafy Louis
Academy, contrary to maximum height and sky exposure
plane (824-521), minimum rear yard, (824-382) mimnim
front yard (824-34) and nameplates or identifiaatigns
(822-321). R1-2 and R5 zoning districts.

PREMISES AFFECTED - 86-50 Edgerton Boulevard,
corner through lot bounded by Dalny Road, Wexford
Terrace, and Edgerton Boulevard, block 9885, Lot 8,
borough of Queens.

COMMUNITY BOARD # 8Q

APPEARANCES —

For Applicant: Richard Lobel.

ACTION OF THE BOARD - Application granted on
condition.

THE VOTE TO GRANT —

Affirmative: Chair Srinivasan, Vice Chair Collins,
Commissioner Ottley-Brown, Commissioner Hinkson and
CommisSioNer MONtANEZ ........ccoveevueeeveecreeceeeree e 5
NEGALIVE: ... eeie et reren e e 0

THE RESOLUTION —

WHEREAS, the decision of the Queens Borough
Commissioner, dated July 13, 2011, acting on Depant
of Buildings Application No. 420370486, reads imtpent
part:

Proposed Use Group 3 accessory athletic center

building in R1-2 and R5 zoning districts:

Exceeds the maximum height permitted pursuant to

ZR Section 24-521.

Exceeds the sky exposure plane required pursuant

to ZR Section 24-521.

Proposed sign exceeds the maximum size permitted

pursuant to ZR Section 22-321; and

WHEREAS, this is an application under ZR § 72421,
permit, on a site partially within an R1-2 zonirigtdct and
partially within an R5 zoning district, the consttion of a
two-story athletic center on the existing schoatjgas, which
does not comply with zoning regulations for heigsky
exposure plane, and signage, contrary to ZR §8224ahd
22-321; and

WHEREAS, a public hearing was held on this
application on May 8, 2012, after due notice byligakion in
the City Record with continued hearings on June 12, 2012
and July 17, 2012, and then to decision on Augug072;
and
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WHEREAS, the premises and surrounding area head sit
and neighborhood examinations by Chair Srinivasan,
Commissioner Hinkson, Commissioner Montanez, and
Commissioner Ottley-Brown; and

WHEREAS, Community Board 8, Queens, recommends
approval of the application; and

WHEREAS, this application is brought on behalfbé
Mary Louis Academy (the “School”), a not for praétigious
educational institution; and

WHEREAS, the site is located on a corner throagh |
bounded by Dalny Road to the west, Wexford Tertatke
south, and Edgerton Boulevard to the east, partidthin an
R1-2 zoning district and partially within an R5 rundistrict;
and

WHEREAS, the site has a lot area of 151,470 sqnitl

WHEREAS, the site is currently occupied by several
School buildings, including a three- and four-stongin
building fronting on Wexford Terrace (the “Main Bling”),
three accessory residences, and a two-story cohuéding
fronting on Edgerton Boulevard (the “Convent Builgli);
combined, the School buildings have a total floeraaof
131,215 sq. ft. (0.87 FAR); and

WHEREAS, the applicant proposes to demolish the
approximately 19,000 sq. ft. (0.13 FAR) Conventl&@ing
and construct a new 25,139 sqg. ft. (0.17 FAR) amgs
athletic facility and wellness center (the “AthteGenter”) in
its place, resulting in a combined floor area of, 886 sq. ft.
(0.91 FAR) on the entire site; and

WHEREAS, the applicant originally proposed to
construct a 26,360 sq. ft. athletic facility whiobquired
additional waivers for non-complying front and regards;
and

WHEREAS, at the direction of the Board, the afpiic
relocated the proposed building on the site so afirhinate
both the front yard and rear yard objections, @olliced the
proposed floor area to 25,139 sq. ft.; and

WHEREAS, the applicant notes that the Convent
Building no longer houses any residents, but theo8ic
occupies one wing for classrooms and administratifiees
which will be relocated to the Main Building; and

WHEREAS, the proposed Athletic Center buildind wil
have the following non-compliances: two non-illuatied 50
sg. ft. identification signs (a maximum of 12 sg. df
identification signage is permitted); a height &-G” (a
maximum front wall height of 25’-0" is permitted fine R1-2
zoning district); and encroachment into the skysxpe plane
for the R1-2 zoning district; and

WHEREAS, the Athletic Center will have the follaogi
uses: (1) a gymnasium, bleacher seating, fithessn,ro
aerobics room, bathrooms, offices, and lobbiedatfitst
floor; (2) an indoor jogging track at the mezzaneesl; and
(3) a multi-purpose room, viewing corridor, officdscker
rooms, and lobbies at the second floor; and

WHEREAS, because the proposed Athletic Center
building does not comply with the underlying bidigulations
in the subject zoning districts, the requestedavae is
needed; and
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WHEREAS, the applicant states that the variance is
necessary to meet the School’'s programmatic nefe(l) o
providing an athletic facility with a regulatioresd
gymnasium and sufficient space to accommodatetiderst
body; and (2) to provide identification signaggé&enough to
enable visitors to locate the Athletic Center fribra street;
and

WHEREAS, the applicant states that the existihlgtit
facility is located within the Main Building and isnly
approximately 6,250 sqg. ft., which does not prowdfficient
space for the student body; and

WHEREAS, the applicant further states that the
School’s existing athletic facility has never besmarged
since opening in 1938, despite the growth of feratiéetics
and the student body since that time; and

WHEREAS, specifically, the applicant states thm t
athletic program has increased by between 165 &&d 1
students over the last ten years, and there aiealyp
between 290 and 405 students involved in athlpécschool
year; and

WHEREAS, the applicant states that the existing
gymnasium in the Main Building does not providdisignt
space to comply with the Brooklyn/Queens CatholighH
Schools Athletic Association regulations for casirte, as a
regulation court is 84’-0” by 50’-0" and the Schisa@xisting
court is only 74’-0" by 38’-6”; and

WHEREAS, the applicant states that as a resutief
substandard gymnasium, volleyball and basketbalyqft
games currently cannot be held at the School; and

WHEREAS, the applicant further states that, dubéo
space constraints of the existing athletic facgipace in the
Main Building, the track team is forced to practioethe
hallways, the basketball teams have to use gynwhat
schools, the cheerleading team has to practicehén t
auditorium, and other teams have to use classrfmymsarm-
up and training activities; and

WHEREAS, the applicant represents that the egistin
athletic facility conditions are also disruptive szhool
operations and cause practical difficulties fordbleool staff
and general student body; and

WHEREAS, the applicant represents that in addttion
athletics, the proposed Athletic Center will prevatlequate
facilities for physical education, including fitrsssnd aerobics
rooms in addition to the main gymnasium; and

WHEREAS, the applicant states that the Athletict€e
will also provide space for other school functionsjuding
parent meetings and major fundraising events; and

WHEREAS, the applicant states that the heightskgd
exposure waivers are required to meet the School's
programmatic needs because, while the R5 zonirigctlis
permits the 35’-0" height of the proposed buildithg, portion
of the site in the R1-2 zoning district is pernttte go to a
maximum front wall height of 25’-0”, which would hallow
for construction of a two-story building with a dibe-height
regulation size court and running track at the mpire; and

WHEREAS, the applicant submitted as-of-right plans
reflecting that an athletic facility that compliedth the
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maximum height and sky exposure plane requirememitd
result in less than 20’-0” of ceiling clearancétia proposed
gymnasium, while 25-0” of clearance is requiredstipport
tournament play; and

WHEREAS, the applicant represents that
substandard gymnasium that would result undestoé-aght
scheme would require the School's teams to travalem
frequently to play games at regulation-sized gyiionmas and
would limit the games that could be hosted at tte8l; and

WHEREAS, the applicant states that the requested
waiver of sign regulations is also necessary totntiee
programmatic needs of the School; and

WHEREAS, specifically, the applicant states thmt t
proposed Athletic Center will be a separate bujdin the
School’s large campus, which has frontage on ttifésrent
streets and contains the Main Building along witkresal
other accessory structures in addition to the pegd@ithletic
Center; and

WHEREAS, the applicant notes that the proposed
signage consists of two 50 sq. ft. signs with fetspelling
“The Mary Louis Academy,” in capital letters, loedton the
east and south sides of the Athletic Center; and

WHEREAS, the applicant represents that visitiragtsp
teams, spectators, and parents attending meetinds a
fundraisers will need to locate the Athletic Ceritem the
street and the requested signage is necessaryaky e
identification; and

WHEREAS, the applicant represents that providing
complying identification signage with a maximuni@fsq. ft.
would result in signage that could not be readigrsand
identified from the street; and

WHEREAS, the applicant further represents that
placement of identification signage on both sidégshe
Athletic Center is necessary so that the signbeaeen from
both Wexford Terrace and Edgerton Boulevard; and

WHEREAS, the Board acknowledges that the Schsol, a
an educational institution, is entitled to sigrafit deference
under the law of the State of New York as to zomind as to
its ability to rely upon programmatic needs in supjof the
subject variance application; and

WHEREAS, specifically, as held in Cornell Univ. v.
Bagnardi, 68 N.Y.2d 583 (1986), an educationaitingin’'s
application is to be permitted unless it can bewshim have
an adverse effect upon the health, safety, or veetié the
community, and general concerns about traffic cigrdiption
of the residential character of a neighborhoodreneficient
grounds for the denial of an application; and

WHEREAS, based upon the above, the Board finds tha
the programmatic needs of the School create unseges
hardship and practical difficulty in developing thige in
compliance with the applicable zoning regulaticars]

WHEREAS, since the School is a non-profit insitt
and the variance is needed to further its non-pnaision,
the finding set forth at ZR § 72-21(b) does notéhtty be
made in order to grant the variance requested ig th
application; and

WHEREAS, the applicant represents that the vagianc

the
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if granted, will not alter the essential charactérthe
neighborhood, will not substantially impair the appriate
use or development of adjacent property, and waitl e
detrimental to the public welfare; and

WHEREAS, the applicant states that the proposed tw
story Athletic Center is comparable in terms okiwith the
existing four-story Main Building, which fronts éliexford
Terrace; and

WHEREAS, the applicant further states that thdefith
Center will be replacing the existing two-story @ent
Building, which has a similar height and is in saene general
location, thereby reducing the impact of the Aibl&enter
from the street view and upon neighboring properéad

WHEREAS, the applicant notes that the Athletict€en
will be located in the center of the site, and thesest
adjacent property is 125’-0" to the north; and

WHEREAS, the applicant states that to the wetef
site are several six- and seven-story residenuittlibgs, and
to the east directly across Edgerton Boulevardasiastory
monastery; and

WHEREAS, the applicant further states that the
proposed signage is also appropriate in the sulingrarea,
as the monastery located directly across EdgertateBard
has similar identifying signage, and Hillside Avenwhich
maintains a commercial character and corresporsitingge,
runs parallel to Wexford Terrace only one block® south
of the site; and

WHEREAS, the applicant also submitted photographs
of existing identification signs located at theesand at the
monastery across Edgerton Boulevard, and statethiha
are approximately the same size as the proposes; sigd

WHEREAS, the applicant notes that the proposeguse
permitted in the subject zoning district; and

WHEREAS, as to bulk, the applicant states that the
proposed waivers are minimal and the height and sky
exposure plane waivers only apply to the R1-2 portif the
site, and the proposed building will comply witt ather
bulk requirements of the underlying zoning distrantd

WHEREAS, accordingly, the Board finds that this
action will not alter the essential character ok th
surrounding neighborhood nor impair the use or
development of adjacent properties, nor will it be
detrimental to the public welfare; and

WHEREAS, the applicant states that the hardshigp wa
not self-created, and that no development that dvinéet
the programmatic needs of the School could ocaagihe
existing conditions; and

WHEREAS, accordingly, the Board finds that the
hardship herein was not created by the owner; and

WHEREAS, the applicant represents that the reqdest
waivers are the minimum necessary to accommodate th
School’s current and projected programmatic nesuts;

WHEREAS, as noted above, the applicant revised its
plans during the course of the hearing processdyaing the
floor area and relocating the proposed buildinghensite in
order to provide complying front and rear yards] an

WHEREAS, the Board finds that the requested ridief
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the minimum necessary to allow the School to fuifg
programmatic needs; and

WHEREAS, therefore, the Board has determined that
the evidence in the record supports the findingsired to be
made under ZR § 72-21; and

WHEREAS, the project is classified as an Unlisted
action pursuant to 6 NYCRR Part 617.2; and

WHEREAS, the Board has conducted an environmental
review of the proposed action and has documentedars
information about the project in the Final Enviremtal
Assessment Statement, CEQR No. 12BSA012Q datediMarc
13, 2012; and

WHEREAS, the EAS documents that the operation of
the PCE would not have significant adverse impactisand
Use, Zoning, and Public Policy; Socioeconomic Ctowis;
Community Facilities and Services; Open Space; Ghsd
Historic Resources; Urban Design and Visual Ressrc
Neighborhood Character; Natural Resources; Hazardou
Materials; Waterfront Revitalization Program; Irsfraicture;
Solid Waste and Sanitation Services; Energy; Toadfid
Parking; Transit and Pedestrians; Air Quality; Mois
Construction Impacts; and Public Health; and

WHEREAS, no other significant effects upon the
environment that would require an Environmental dotp
Statement are foreseeable; and

WHEREAS, the Board has determined that the
proposed action will not have a significant advérggact on
the environment.

Therefore itis Resolvetat the Board of Standards and
Appeals issues a Negative Declaration preparestordance
with Article 8 of the New York State Environmental
Conservation Law and 6 NYCRR Part 617 and § 6-03{(b)
the Rules of Procedure for City Environmental Quali
Review and Executive Order No. 91 of 1977, as aetrahd
makes each and every one of the required findindsnZR §
72-21 and grants a variance to permit, on a sit@fbawithin
an R1-2 zoning district and partially within an R&ning
district, the construction of a two-story athletenter on the
existing school campus, which does not comply withing
regulations for height, sky exposure plane, andhagjg,
contrary to ZR 88 24-521 and 22-32h conditionthat any
and all work shall substantially conform to dravéras they
apply to the objections above noted, filed witls Hpplication
marked “Received July 5, 2012" — (8) sheets; amdurther
condition

THAT the following will be the bulk parameters bt
proposed building: a floor area of 25,139 sqOftL{ FAR); a
height of 35’-0"; encroachment into the sky expesplane;
and two non-illuminated 50 sq. ft. identificatioigrss, as
illustrated on the BSA-approved plans;

THAT any change in the use, occupancy, or opedditor
the school requires review and approval by the &oar

THAT construction will proceed in accordance witR Z
§ 72-23;

THAT this approval is limited to the relief grantbg
the Board in response to specifically cited anckdfil
DOB/other jurisdiction objection(s);
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THAT the approved plans shall be considered approve
only for the portions related to the specific fedjeanted; and

THAT the Department of Buildings must ensure
compliance with all other applicable provisionstef Zoning
Resolution, the Administrative Code, and any otbévant
laws  under its  jurisdiction irrespective  of
plan(s)/configuration(s) not related to the retjednted.

Adopted by the Board of Standards and Appeals, stugu
7, 2012.

*The resolution has been revised to correct the FABn
the 9" and 10" WHEREAS, which read: ... (1.48 FAR)
and (1.58 FAR)now reads:...(0.87 FAR) and (0.91 FAR).
Corrected in Bulletin Nos. 39-40, Vol. 97, dated Qaber
3, 2012.
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